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PREFACE. 


IN  the  following  reports  of  decisions  at  Msi  Prius  it  will  be  seen 
tiiat  the  writer  has  endeavored,  (he  hopes  not  fruitlessly^)  to  render 
them  more  generally  useful  to  the  profession.  In  reporting  the  deci- 
sions in  the  seyeral  Cases,  he  has  attempted  to  explain  the  principles 
upon  which  they  are  founded ;  and,  according  to  the  best  of  his  judg*^ 
ment  and  industry,  to  connect  them  with  the  system  of  which  they  are 
part 

It  is  not  usual,  and  scarcely  possible,  for  the  Judges  at  JVtn  PriuSy  in 
the  yast  multitude  of  Cases  brought  before  them,  to  do  more  than  touch 
upon  the  principles  of  the  Cases  in  point ;  and,  still  less,  to  unfold  the 
system  of  law,  of  which  such  Cases  are  but  individuals. — In  the  form 
of  Notes,  the  Writer  has  endeavored  to  supply  this  connection  and 
exposition.  The  very  limits  of  a  Note  necessarily  require  the  con- 
densation of  the  subject  matter  into  points ;  and  though  this  form  of 
writing  may  not  be  the  most  elegant,  and  necessarily  presumes  a  good 
degree  of  elementary  knowledge  in  the  reader,  it  is  scarcely  requisite 
to  inform  the  student  in  the  Law,  that,  when  appended  to  decided 
cases,  it  is  most  useful  for  memory,  reference,  and  study. 

In  this  attempt  the  writer  feels  that  he  has  to  contend  with  the 
salutary  prejudice  always  existing  against  innovation  in.  any  thing 
deemed  established.  But  as  utility  is  certainly  a  very  sufficient  reason 
for  departing  from  an  usage,  it  is  the  interest  of  the  profession  not 
always  to  discourage  it ;  and  the  attempt  must  be  made  in  order  to  give 
a  chance  for  improvement. 

In  stating  the  Cases,  the  writer  has  deviated  somewhat  from  that 

abstract  and  axiomatic  way,  which,  though  justly  entitled  to  the  praise 

of  forcible  condensation,  and  elaborate  precision,  with  respect  to  the 

subject  matter,  has  too  often  fallen  into  obscurity,  by  the  omission  of 

material  points.     To  avoid  this  defect,  the  writer  has  stated,  with  such 

fulness  as  to  render  misconception  impossible,  both  the  narrative  of  the 
Vol.  m.— 2  (  9  ) 


10  PREFACE. 

case,  the  main  argument  of  counsel,  and  the  obserrations  of  the  judge 
in  pronouncing  his  decision.  He  is  under  little  apprehension  but  that 
this  part  of  the  Reports  will  meet  with  the  approbation  of  the  profession. 

In  the  present  state  both  of  our  Law  and  Commerce,  the  writer  deems 
it  unnecessary  to  say  any  thing  of  the  importance  of  the  decisions  of 
JVisi  Prius  to  the  profession  and  the  country.  They  are,  in  fact,  the 
law  of  trade  and  commerce  as  seen  in  the  practice  of  the  courts.  The 
whole  commercial  dealings  of  the  country  are  herein  brought  before  the 
courts,  and  discussed  in  the  first  instance.  The  law  is  explained  and 
administered  by  judges  who,  without  departing  from  its  necessary  cer- 
tainty, have  extended  principles  so  as  to  embrace  the  new  forms  of 
commerce.  The  law  learning  of  a  former  age  ran  in  the  channel  of 
real  property.  The  changing  circumstances  of  the  times  have  intro- 
duced another  equally  powerful  source,  and  extensive  object,  of  national 
wealth  and  dealing.    The  law  has  necessarily  followed  this  change. 

It  may  indeed  be  a  question  for  the  impartiality  of  future  times, 
whether  the  learning,  precision,  and  accuracy — the  compass  given  to 
principle  without  violating  fixed  rules,'  and  the  reconciliation  of  the 
substantial  justice  of  the  Courts  of  Equity  with  the  strictness  of  the 
maxims  of  the  common  law,  (introduced  within  these  last  fifty  years)  be 
not  entitled  even  to  greater  praise,  than  the  subtle  logic  of  earlier  times 
as  applied  to  cases  of  real  property. 

Paper  BuUdingSy  Tempk^ 
March  3,  1818. 
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nBST  SITTINGS  AFTER  TRINITY  TERM  AT  WESTMINSTER, 

65  GEO.  m.  1815. 


EVEREST  V.  GLYN,  Bart. 

1j  an  ■etion  hj  the  ateward  of  a  manor  for  a  particular  rate  of  feea  claimed  to  be  due  to  htm 
from  a  tenant  on  hia  admimon  to  aix  aeveral  copyhold  eatates,  if  be  fail  to  eatablish  a  cuatom 
far  hia  chargea,  he  may,  notwithatanding,  resort  to  a  quantum  menctf. 

Held,  afterwvd  by  the  court,  that  where  a  person  is  admitted  to  several  diatinct  copyhold  tene- 
ments, the  steward  of  the  manor  is  not  entitled,  without  proving^  a  cuatom,  to  full  ieeaon  each 
admiasion,  separately ;  but  he  may  stand  on  his  quantum  wteruit, 

AflflUMPsrr  by  the  steward  of  the  manors  of  Ewell  and  Cuddington^  in  the 
county  of  Surrey,  against  the  defendant,  for  fees  claimed  to  be  due  for  his  ad- 
mission to  six  separate  copyhold  estates,  under  the  will  of  his  father. — Plea, 
thegeneral  issue,  and  20/.  paid  into  court. 

The  plaintiff  had  been  charged  with  distinct  and  entire  fees  for  his  admission 
to  the  several  copyhold  estates.  Six  admissions  had  been  entered  upon  the 
^A-i  court  rolls,  copies  of  which  had  been  made  *by  the  Stewart,  and  accepted 

-'  by  the  defendant's  attorney ;  each  admission  was  written  on  a  separate 
parchment,  and  had  its  proper  stamp  affixed.  The  charges  were,  for  the  first 
admission,  8/.  3s.  2d.;  and  for  the  remaining  five,  6/.  Is.  2i/.,  severally.  The 
estates  were  holden  by  different  quit  rents,  and  upon  some  of  them  a  heriot  was 
reserved.  There  was  no  evidence  of  any  custom  in  the  manors  to  warrant  the 
diaiges  in  question.  A  witness  was  called  who  acted  as  steward  for  twelve 
different  manors ;  he  stated  that  the  custom  was,  when  a  tenant  was  admitted 
to  several  estates  under  one  title,  to  recite  the  tide  at  length  in  the  first  admis* 
noo,  and  then  to  enumerate  the  different  estates  to  which  the  tenant  was  ad- 
mitted at  the  same  time,  reciting  the  particular  quit  rents  and  service  attached 
to  each.  If  the  recital  were  long,  and  it  became  necessary  to  abstract  and  copy 
deeds,  his  custom  was,  to  diarge  !»•  per  folio,  in  addition.     Being  shown  di^ 

(11) 
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plaintiff's  bill  of  charges,  he  pronounce^  th^m  to  be  excessire ;  and  he  said, 
that  he  should  have  chaiged  6/.  5«.  fear  tke'^firat  admission,  and  S».  Sd,  for  the 
subsequent  ones ;  that  he  should^  ha!F%,  included  them  all  in  one  parchment, 
and  affixed  one  stamp.  He  thongjli  20/.  a  reasonable  recompense  to  the 
plaintiff.  ,  •'*'•. 

Zenf  and  Bosanguet^  S^yj^jinte,  for  the  defendant,  made  two  objections: 
First,  that  the  plaintiff  ^as.  hot  entitled  to  chaige  distinct  and  entire  fees  for 
each  admission.  Secondly,*  the  rate  of  chaise.  This  question  affected  all  the 
copyhold  property.in  the  kingdom.  The  most  reasonable  course  was,  to  admit 
the  tenant  geneciH^vrebiting  his  title,  ^whether  by  descent  or  purchase,  in  p^^ 
the  first  admission)  iiirith  an  ^  And  also!^  to  such  other  estates  as  he  claimed  ^ 
in  the  sam^  rig^'t^  This  was  proved  by  one  of  the  plaintiff's  witnesses.  It  is 
stricdy.CLqujbble;  for  where  a  copyholder  is  admitted  to  several  copyholds 
under, ^|HV«  as  in  the  present  case,  he  only  takes  one  estate.  The  fees,  more- 
over, depend  upon  the  custom  of  the  manor:  the  custom  with  respect  to  fees,  is 
as  much  the  life  of  copyhold  as  any  other  custom.  In  the  absence  of  all  cus- 
tom, the  steward  may  resort  to  a  quantum  meruit;  but  the  plaintiff  is  bound 
to  prove,  either  tliat  a  particular  custom  did  not  exist  to  warrant  the  chaiges ; 
or  that  there  was  no  custom  on  the  subject  in  the  manor ;  which  would  let  in  a 
calculation  of  charges  agreeable  to  equity  and  reason.  They  cited  a  MS.  case, 
before  Lord  Kenyan^  in  Hilary  term,  29  G.  3,  Searle  v.  Marah,  in  which  his 
lordship  determined,  that  where  there  were  separate  copyholds,  claimed  in  one 
right,  the  admissions  should  be  separate,  and  not  blended ;  nevertheless,  to  warrant 
a  distinct  and  entire  charge  for  the  separate  •admissions  to  each,  a  custom  should 
be  shown;  and,  u]k>n  the  ground  of  custom  onl^,  would  he  permit  the  plaintiff 
to  recover.  With  respect  to  the  several  stamps,  all  might  be  affixed  to  one 
copy ;  and  as  the  death  was  only  once  presented,  proclamation  once  made,  and 
the  other  ceremonies  of  admission  once  gone  through,  it  would  be  sufficient  to 
consolidate  them  into  one  entire  charge  upon  the  first  admission,  adding  a 
moderate  sum  for  the  enumeration  of  the  other  estates  to  which  the  tenant  was 
admitted  at  the  same  time. 

*Be8t,  Serjeant.  The  attorney  has  received  the  separate  admissions  in  r-^^. 
court.  He  cannot  afterwards  dispute  them.  Searle  v.  Marsh  only  decided  ^ 
that  where  there  was  a  custom  it  must  be  followed.  The  defendant  has  not 
proved  a  custom  to  control  the  plaintiff's  charges ;  therefore,  the  plaintiff  may 
resort  to  a  quantum  meruit.  Mtree  v.  Scutt^  6  Eaat^  476.  It  is  the  duty  of 
the  steward  to  make  separate  admissions,  and  consequently  he  must  be  paid. 
In  the  case  cited,  Lord  Kenyan  thought  the  admissions  should  be  separate,  and 
the  custom  gave  the  fees. 

GiBBs,  C.  J.  This  case  is  most  important  as  it  affects  the  interests  of  copy- 
holders. The  defendant  has  succeeded  to  certain  copyholds  on  his  father's  death : 
his  tide  cannot  be  perfected  without  admission:  and  he  must  receive  a  copy  of 
those  admissions  for  the  convenience  of  disposing  of  his  property,  if  so  inclined. 
The  steward  is  the  proper  officer  to  enter  the  admissions,  and  to  deliver  them  out 
to  the  party ;  and  he  is  entitled  to  a  reasonable  compensation  for  his  trouble.  This 
compensation  may  be  regulated  by  custom ;  or,  in  the  absence  of  custom,  by  prin- 
ciples which  vary  with  circumstances  and  times.  No  evidence  has  been  given  to 
show  the  custom  of  this  manor,  in  regard  to  the  steward's  fecM.  But  it  is  said,  the 
plaintiff  cannot  recover  upon  the  quantum  meruit.  The  defendant,  by  paying 
money  into  court  has  answered  this  objection ;  but  I  am  of  opinion,  that  if  the 
plaintiff  do  not  prove  a  custom,  he  may,  notwithstanding,  resort  to  a  quantum 
meruit.  Whether  the  plaintiff  be  entitled  to  charge  distinct  and  entire  p,. 
*fees  for  each  admission  is  a  question  of  law.  I  shall  leave  it  to  the  jury  t 
to  say,  what  will  be  a  reasonable  compensation  to  the  plaintiff  for  the  admissions, 
if  entitled  to  make  out  separate  admissions  to  each  estate.  And  it  will  remain 
on  my  note  to  state  to  the  court  for  their  opinion,  whether  the  plaintiff  be  en« 
titled  to  distinct  and  entire  fees  for  each  admission. 


«] 
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The  jury  found  20/.  a  reasonable  compensation  to  the  plaintiff,  if  entitled  to 
make  out  separate  admissions;  but  if  entitled  to  charge  separate  fees  for  each 
admission,  they  found  a  rerdict  of  10/.  damages  for  the  plaintiff. 

J9es/,  Serjeant,  and  Bowen^  for  plaintiff. 

Ltns  and  Bosanquetf  Serjeants,  for  defendant. 

lo  the  enming  Miekadmat  term  thia  caae  vnm  moved  on  behalf  of  the  plaintiif,  end  a  rule 
Nui  obtained.  The  Chief  Justice  delivered  the  opinion  of  the  court : — That  the  plaintiff  was 
not  entitled  to  distinct  and  entire  fees  on  each  admission  separately,  but  that  he  was  entitled  to 
sttnd,  and  must  stand,  entirely  on  his  quantwfi  ineruii.    The  rule  was  discharged. 


•6]  •HOLLAND  v.  JOURDINE. 

After  anion  bronght,  the  defendant  pays  the  plaintiff  the  debt  and  costs  in  the  cause,  and  takes 
a  receipt  for  the  same.  The  plaintiff,  nevertheless,  proceeds  in  the  action,  and  the  defendant 
pleads  the  general  issue.  The  receipt  is  no  defence  under  this  plea,  and  plaintiff  is  entitled 
to  nominal  damages. 

This  was  an  action  to  reoorer  the  amount  of  an  attorney's  bill;  plea  the 
general  issue.  The  defendant's  counsel  admitted  the  bill  to  be  due,  and  the 
defence  was,  a  receipt  given  by  the  plaintiff  after  action  brought  for  the  debt 
and  costs  in  the  cause. 

Onslow^  Serjt.,  for  the  plaintiff,  contended,  that  it  was  not  evidence  under 
the  general  issue;  the  receipt  having  been  given  afler  action  brought.  The 
mode  of  taking  advantage  of  such  payment  must  be,  by  an  application  to  the 
court,  or  a  special  plea. 

Best 9  Serjt.,  for  the  defendant,  admitted  that  payment  afler  action  brought 
could  not  be  given  in  evidence  under  the  general  issue ;  but,  in  the  present  case, 
the  debt  and  costs  are  included  in  the  receipt  which  the  defendant  gives. 

GiBBs,  C.  J. — ^It  is  no  answer  to  the  action  under  the  general  issue.  The 
defendant  might  have  applied  to  the  court.  The  Court  of  King's  Bench  have 
suffered  what  has  passed  between  suing  out  of  the  writ  and  filing  the  declara- 
tion to  be  given  in  evidence  without  pleading  it.  But  the  payment  of  debt  and 
easts,  which  arises  after  action  brought,  should  be  introduced  by  plea.  The 
plaintiff,  however,  can  only  claim  nominal  damages, 
wi       *The  cause  was  afterwards  referred. 

-^       OmioWj  Serjt.,  and  MarUey^  for  the  plaintiff. 

But^  Serjt,  for  the  defendant 

If  sfter  sction  brought,  and  before  declaration,  the  defendant  offers  to  pay  debt  and  costs, 
and  the  plaintiff  refuses  to  receive  it,  the  court  will  permit  the  defendant  to  pay  into  court  the 
debt  and  the  costs  up  to  the  time  of  bis  offer  only.  And  the  plaintiff  will  be  compelled  to  pay 
the  costs  of  the  application,  and  all  costs  in  the  actbn  subsequent  to  the  offer.  Zeeomv.  CawtU, 
%  W.  P.  Taunt.  203. 

Id  the  same  manner,  if  after  action  brought,  and  before  money  can  regularly  be  paid  into 
court,  a  tender  is  made  of  a  sum  for  damages,  with  costs  up  to  that  time,  and  refused,  the  court 
will,  on  motion,  permit  that  sum  to  be  paid  into  court,  and  struck  out  of  the  declaration,  and 
will  order  all  subsequent  coats  to  be  paid  by  the  plaintiff,  althouffh  the  plaintiff  goes  for  other 
cnaes  of  action  than  those  on  whicn  the  sum  is  tendered.  Maberu  v.  Lambert.  2.  W.  P. 
Tsuit.283.  ^ 

B 
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HORSEFALL  v.  MATHER. 

Tenant  at  will  is  not  liable  to  general  repairs ;  he  is  boand  to  nse  the  premises  in  a  hosband* 

like  manner,  but  no  farther. 

« 

This  was  an  action  of  assumpsit  brought  against  the  defendant,  who  had  been 
tenant  from  year  to  year  to  the  plaintifT,  for  dilapidations  and.  injury  to  the  prem* 
ises  recently  in  his  occupation.  The  declaration  stated,  that  in  *con-  p^ 
sideration  that  the  defendant  had  become  and  was  tenant  to  the  plaintiff  of  *- 
a  certain  messuage,  &c.,  he  undertook  to  keep  the  same  in  good  and  tenantable 
repair ;  to  uphold  and  support,  and  to  deliver  up  the  same  to  the  plaintiff  at  the 
expiration  of  his  term,  in  the  condition  in  which  he  received  it 

It  appeared  that  the  defendant  had  occupied  the  house  about  three  years  at  a 
rack  rent  It  was  in  good  repair  when  he  entered  it ;  but,  upon  quitting  pos- 
session, he  had  in  some  degree  damaged  the  ceiling,  the  walls,  and  other  parts 
of  the  house,  by  removing  the  shelves  and  fixtures,  and  had  not  left  the  house 
in  a  good  tenantable  condition.  The  plaintiff  had  been  put  to  some  small 
expense  in  refitting  it  for  the  occupation  of  a  new  tenant  The  plaintiff  gave 
no  other  evidence  than  the  occupation  of  the  premises  by  the  defendant 

Lena,  fierjt,  for  the  plaintifT,  contended,  that  there  was  a  general  assumpsit 
in  law,  founded  in  the  relation  of  landlord  and  tenant,  that  the  latter  should 
keep  the  premises  in  tenantable  condition ;  and  that  this  obligation  attached 
upon  a  tenant  from  year  to  year,  or  a  tenant  at  will.  He  relied  upon  Fergu^ 
aon  V.  Black.    2  Esp.  N.  P.  690. 

Best,  Seijt,  contra.  The  declaration  states  the  implied  assumpsit  in 
terms  too  large.  This  is  an  extensive  obligation,  which,  in  the  absence  of  a 
specific  contract,  does  not  result  from  the  relation  of  landlord  and  tenant  An 
implied  promise  to  conduct  himself  as  a  good  tenant  is  very  different  *from  p^ 
an  implied  promise  to  keep  premises  in  repair,  to  uphold  and  maintain  ^ 
them,  and  to  surrender  them,  at  the  expiration  of  the  tenancy,  in  that  condition. 

GiBBs,  C.  J.— I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 
He  has  laid  his  ground  too  broadly.  The  defendant  is  answerable  to  some 
extent,  but  not  to  the  extent  stated  in  the  declaration.  Can  it  be  contended 
that  a  tenant  at  will  is  answerable  if  premises  are  burned  down— would  he  be 
bound  to  rebuild  if  they  became  cuinous  by  any  other  accident  ?  And  yet,  if 
bound  to  repair  generally,  he  mi^ht  be  called  upon  to  this  extent.  He  is  bound 
to  use  the  premises  in  a  husbandlike  manner;  the  law  implies  this  duty  and  no 
more.  I  am  sure  it  has  always  been  holden  that  a  tenant  from  year  to  year  is 
not  liable  to  general  repairs. 

Plaintiff  nonsuited. 

Z«n«,  Seijt,  and  Stanley ^  for  plaintiff. 

Beat,  Seijt,  for  defendant. 

The  Lord  Chief  Justice  died  a  MS.  case,  on  the  Western  Circuit,  in  which  Mr.  Justice 
BuUer  bad  expressed  the  same  opinion. 

The  mere  relation  of  landlord  and  tenant  b  a  sufficient  consideration  for  the  tenant's  promise 
to  manage  a  farm  in  a  busbandlike  manner.    FowUy  v.  Walker.    5  Term  Rep.  373. 

Although  an  action  on  the  ^case  may  be  maintained  against  a  tenant  for  <»^mmi8sive  or  r».Q 
wilful  waste,  no  action  can  be  maintained  for  permissive  waste  only.    Gibtan  v.  WelU.    1  ^ 
New  Rep.  291.    In  this  case,  Sir  Jame§  Man$field,  C.  J.,  says,  '*  There  is  no  doubt  but  an 
action  on  the  case  may  be  maintained  for  wilful  waste ;  but  at  common  law,  if  any  part  of  the 
premises  are  suffered  to  be  dilapidated,  it  amounts  to  permissive  waste ;  and  if  this  action  bo 


maintainable,  such  an  action  might  be  brought  a^inst  a  tenant  at  will,  who  omitted  to  repair  a 

think  tbia  action  is  an  innovation,  and  I  am  not  diq[KMed  to  encourage  it.*' 


broken  window.    I 
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6PRATLEY  v.  Sir  H.  WILSON,  Knt 


Qtutret  whether  •  gift  of  a  chattel,  not  in  the  poeaenion  of  the  donor  at  the  time  of  maKing  the 
^ft,  will  ao  paaa  the  property  therein,  aa  to  entitle  tlie  donee,  who  haa  never  obtained  poaaea- 
■on,  to  maintain  trover  againat  the  executor  of  the  donor. 

If  it.  on  hia  death-bed,  deaire  B,  to  call  at  a  certain  place,  and  fetch  away  a  watch,  adding, 
"  that  he  will  then  make  her  a  preaent  of  it ;"  but  no  poaaeeeion  ia  reaumed  by  A,  and  no 
deliTery  made  to  B.:    Qumre,  it  thia  would  be  good  aa  a  donatio  w»orii$  eauta. 

Trover  for  a  watch:  plea,  the  general  issue.  The  defendant  was  the 
executor  of  a  gentleman  of  the  name  of  Wright^  who,  in  his  life-time,  had 
lodged  with  the  plaintiff.  The  day  immediately  preceding  his  death,  whilst 
the  plaintiff  was  at  his  bed-side,  he  said  to  her,  **  I  have  left  a  watch  at  Mr. 

R 'f,  at  Gharing-cross ;  fetch  it  away,  and  I  will  make  you  a  present  of 

it"     The  defendant  had  obtained  the  watch  after  the  death  of  Mr.  Wright^ 
and  this  action  was  brought  to  recover  it. 

JSes/,  Serjt,  for  the  plaintiff,  relied  on  a  passage  in  Brookes*  Abridgment — 

%YY\  '^'^P^'^9  303,  in  which  it  is  stated,  if  ^*  give  a  thing  to  B,^  which  *is 

^  at  York^  and  a  stranger  take  it,  B.  may  maintain  trespass  for  it    He  took 

the  distinction:  if  a  man  .be  in  possession  of  a  watch  at  the  time  he  gives  it, 

unless  he  hands  it  over,  it  will  not  pass  to  the  donee. 

Lens^  Serjt,  contra.  In  the  case  in  Brookes^  trespass  might  well  be  main- 
tained, because  trespass  can  be  maintained  upon  a  special  property  against  a 
wrongdoer;  but  the  case  does  not  go  to  the  extent,  that  the  original  owner,  or 
those  who  represent  him,  might  not  reclaim  the  gift  by  an  action  of  trover. 

Upon  further  inquiry  it  appeared,  that  at  the  time  of  the  gift,  Mr.  ff  right 
was  sensible  of  approaching  death. 

GiBBS,  C.  J. — I  will  not  determine  whether  a  personal  chattel  can  pass  by 
this  mode  of  gift.  It  is  not  necessary  to  the  present  question.  But  is  not  this 
good  as  a  donatio  mortis  causa?  The  donor  has  the  apprehension  of  death 
upon  his  mind:  I  am  inclined  to  think  it  good  upon  this  ground.  It  is  not, 
however,  a  case  of  frequent  occurrence. 

His  lordship  directed  the  jury  to  give  a  verdict  for  the  plaintiff,  and  gave  the 
defendant's  counsel  leave  to  move,  if,  upon  inquiry,  they  thought  there  was  any 
thing  in  the  case. 

BtBt^  Serjt,  and  />.  Pollock^  for  plaintiffi^ 

Lm»  and  Copley ^  Seijts.,  for  the  defendant 

*121    *Thi>  caae  waa  not  afterwarda  moved. 

'  The  peaaage  in  Brookeo'  Abridgment  ia  aa  followa :— If  the  owner  of  gooda,  which  ars 
at  FerAt  give  them  to  J.  S,  who  at  the  time  of  the  gift  ia  in  London,  and  before  J.  S.  have  ob- 
tained the  actual  poetesaion  of  the  gooda,  a  atranffer  takea  them,  J.  S.  may  maintain  an  aciion 
of  treapaaa  againat  the  atranger ;  tor  by  the  gift  he  acquired  a  general  property  in  the  gooda. 
Bro.  Tresp.  303.  Latch.  214.  fiut  there  ia  no  caae  which  goea  to  the  extent  o(  atating,  that 
the  donor,  or  hie  repreaeniativea,  might  not  retract  a  eift  unaccompanied  with  posaeaaion. 

A  tme  and  proper  gift  ia  alwaya  accompanied  with  delivery  of  poeaeaaion,  and  takea  effect 
immediately ;  aa  uA.  givea  to  B.  lOCM.  or  a  flock  of  aheep,  and  puta  nim  in  poaaeaaion,  it  ia  then 
a  gift  executed  in  the  donee;  and  it  ia  not  in  the  donor'a  power  to  retract  it ;  though  he  did  it 
woboot  oooaideration  or  fecompenae.  Jenk.  109.  Unleaa  it  be  prejudical  to  creditora,  or  ths 
doDor  were  uiMler  any  legal  incapacity ;  or  if  he  were  drawn  in,  circumvented,  or  impoaed  upon. 
But  tf  the  gift  do  not  take  eflect  by  delivery  of  immediate  poaaeaaion,  it  ia  then  'not  properly  a 
pft,  but  a  contract,  which  wanting  the  natural  equivalent  or  correlative,  a  good  conaideraik>n. 
toe  dooor  cannot  be  enforced  to  perform  it. 

The  donatio  cauta  mortis,  a  title  of  the  Soman  law,  ia  a  gift  by  a  peraon,  believing  himaelf  to 
be  at  the  point  of  death,  to  the  donee,  conditional  upon  the  death  of  the  donor;  that  ia  to  aay, 
if  the  donor  die,  the  donee  ia  to  take  it  in  preference  of  any  other.  If  the  donor  recover,  the 
donation  doea  not  ao  much  revert,  aa  not  paaa.  According  to  the  beat  commentaiora  on  the 
Ifmnan  law,  it  ia  not  an  eaaential  part  of  thia  form  of  gift,  that  the  donor  ehould  be  actually  in  a 
Hate  of  dying :  it  ia  enough,  aaya  Vinniuo,  if  he  be  moved  to  it,  tola  eoptatione  mortalitatiM,  ear 
9trU  htninM  Bat  it  ia  eaaential  that  the  donor  ahonld  expreaa  the  ooiidiiion  of  the  gift  not  paeaing 
vUat  ha  Uvea;  oiberwiae  it  would  be  a  donatbn  of  anotner  kind ;  namely,  a  donatio  inter  vivoo. 
The  beat  authoritiea  in  our  law,  in  adopting  the  Roman  title,  have  adopted  with  **  *he  above 
ht§s  imOTpretation  of  the  oommentators ;  extending  the  title  and  the  legaJ  qualitiea  of  it,'  to  ^ 
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general  conaidention  of  mortalitir.    Still  *t.  Chapman,  2  Bro.  C.  R.  613.    But,  being  a  p».« 
ift,  there  rauat  be  an  aetual  delivery  by  the  donor  in  hia  life-time.    Hedget  ▼.  Hedget,  *- 


contemplation  of  death,  waa  held  by  Lord  Hardwidke  not  to  be  a  good  donatio  monio  eau$a. 
8.  C.  The  donee  muat  have  immediate  poaaeaaion  of  the  gift,  and  nncontrolled  dominion  over 
it.  Per  Lord  Kenyon,  C.  J.,  Hawkins  y.  BlewiU,  3  &p.  663.  Ace  Smith  t.  SmiA.  2 
Stranee,  995. 

Gina.  in  any  form,  are  joatly  not  in  fovor  with  the  English  law ;  being  neoeaaarily  Tagtw,  and 
too  much  open  to  fratuL 


ADJOURNED  SITTINGS  AFTER  TRINITY  TERM^  W  GEO.  HI. 

IN  LONDON, 


BACK  et  al.  AsBigaeen  of  BURROUGH  and  WYNNE  t^.  GOOCH. 

If  the  petitioning  creditor  be  privv  and  aaaenting  to  the  execution  of  a  deed  by  traden,  by  which 
they  make  an  aaaignment  of  all  their  property,  though  auch  aaaignment  be  fraudulent,  and  an 

•  act  of  banliniptcy,  upon  which  other  creditora,  not  privy  and  asaenting,  may  aue  out  a  pom- 
miaaion,  bb  ia  estopped,  and  having  aaaented  to  the  deed,  though  he  did  not  execute  it,  ho 
cannot  aet  it  up  aa  an  act  of  bankruptcy. 

Tan  was  an  action  broug^ht  to  recorer  a  sum  of  monejr  which  the  plaintiffii 
contended  the  defendant  had  received  from  the  bankrupts  prerious  to  their 
bankruptcy,  in  fraudulent  preference  of  the  other  creditora. 

The  act  of  bankruptcy  and  the  petitioning  creditor's  debt  Were  disputed. 

The  alleged  act  of  bankruptcy  was  an  assignment  made  by  the  bankrupt, 
bearing  date  the  *13th  June^  1813,  of  all  their  property  to  trustees  for  the  p^.. 
interest  of  their  creditors ;  in  which  deed  was  contained  a  provision,  that  ^ 
unless  all  their  creditora,  whose  debts  respectively  amounted  to  30/.,  should 
come  in  under  the  terms  of  the  deed  by  the  10th  of  January ^  1814,  the  deed 
should  be  void.  The  bankrupts  themselves  had  executed  the  deed ;  but  the 
trustees  had  not  executed  it,  nor  was  it  signed  by  any  creditor. 

It  appeared  that  the  petitioning  creditor,  together  with  other  creditors  of  the 
bankrupts,  had  employed  an  attorney  in  the  country  to  bring  actions  against 
them ;  and  the  country  attorney  employed  an  agent  in  London,  with  whom  the 
bankrupts  were  in  negotiation  for  the  arrangement  of  their  affain.  The  pro- 
posal of  the  deed  of  assignment  originated  in  communications  between  the 
Iiondon  agents  and  the  bankrupts.  The  petitioning  creditor  knew  of  the 
assignment  which  the  agento  were  preparing,  and  he  frequently  called  whilst  it 
was  in  progress,  and  expressed  no  disapprobation.  When  it  was  executed  by 
the  bankrupts,  he  recommended  a  person  to  the  trustees  to  take  possession  of 
the  stock  of  the  bankrupts,  but  he  did  not  execute  the  deed  himself. 

The  Solicitor  Oenertd  and  OnsioWf  Seijt.,  for  the  defendant,  contended 
that  this  was  no  act  of  bankruptey.  It  is  true  the  bankrupts  convey  by  thik 
deed  all  their  property  to  trustees  ;  but,  in  order  to  constitute  an  act  of  bank*- 
ruptey,  such  conveyance  must  be  an  operative  and  valid  assignment ;  that  is  lo 
say,  the  property  must  pass  out  *of  the  bankrupts  and  vest  in  other  per-  p^.. 
sons,  subject  of  course  to  be  impeached  upon  the  principles  of  the  bank-  ^ 
nipt  laws ;  but  in  every  other  point  of  view  it  must  be  a  valid  assignment.  Theif^ 
were  three  parties  to  this  deed :  1st,  the  bankrupts ;  2d,  the  trustees ;  8d,  th6 
creditora.  It  is  executed  by  the  bankrupts,  but  it  is  not  executed  by  the  tnii- 
tees,  nor  is  it  signed  by  any  of  the  creditora ;  but  the  deed  contains  oovetittHs 
on  die  part  of  Uie  trustees  which  are  a  consideration  for  the  assignment  maA 
by  the  bankrupts.     Till  the  trusteesi  therefore,  execute  the  deedi  the  convej^ 
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uce  i«  only  in  fieri  $  it  is  the  inception  of  an  assignment,  and  nothing  more. 
When  the  trastees  execute  the  deed  it  is  operative,  though  no  creditor  come  in* 
This  case  falls  within  the  principle  of  Bamford  v.  Baron,  2  Term  Rep.  594. 
A  creditor  who  executes  a  fraudulent  deed  of  assignment,  which  constitutes  an 
act  of  bankruptcy,  cannot  avail  himself  of  such  assignment  as  an  act  of  bank« 
ruptcy.  It  is  an  estoppel  to  him ;  any  other  creditor  may  insist  upon  it  as  an 
act  of  bankruptcy,  but  he  \s  particepa  crimini^;  he  induces  the  act,  and  it  is 
the  policy  of  the  law  to  prevent  a  person  who  tempts  the  bankrupt  to  commit 
an  offence  from  setting  it  up  as  an  act  of  bankruptcy. 

Len9,  Serjeant,  and  Spankie,  contra. 

This  case  does  not  fall  within  the  principle  of  Bamford  r.  Baron,  That 
case  was  determined  on  the  ground  that  the  party  executed  the  deed,  and  having 
become  a  party  to  the  instrument,  it  was  not  open  to  him  to  impeach  it.  The 
*1A1  Absent  to  the  Meed  is  nothing;  it  is  the  execution  of  it  which  estops  the 
-'  party,  and  prevents  his  setting  it  aside.  The  true  ground  is,  not  tliat  he 
tempts  the  trader  to  commit  an  act  of  bankruptcy,  but  that  he  shall  not  be  per* 
mitted  to  set  up  as  fraudulent,  a  deed  which  he  himself  executes.  With  respect 
to  the  objection  that  the  trustees  did  not  execute  the  deed,  they  insisted,  that 
their  formal  execution  was  immaterial,  inasmuch  as  they  acted  upon  it. 

GiBBs,  G.  J.  Following  up  the  principle  of  Bamford  v.  Baron,  I  am  of 
opinion  that  the  petitioning  creditor  cannot  avail  himself  of  the  execution  of 
this  deed  as  an  act  of  bankruptcy.  The  deed  is  a  conveyance  of  all  the 
property  of  the  bankrupts  ,to  trustees,  and  such  a  deed  is  void  in  law,  upon  this 
principle,  that  it  takes  the  affairs  of  the  trader  out  of  his  own  hands  and  com- 
mits them  to  the  management  and  control  of  other  persons.  The  law  will  not 
permit  this  to  be  done  with  a  view  to  defeat  the  operation  of  the  bankrupt  laws. 
Such  a  deed,  therefore,  cannot  stand.  Many  acts  done  by  a  trader  are  void, 
which  are  not,  therefore,  acts  of  bankruptcy.  If  a  trader  deliver  over  all  liis  goods 
to  trustees  by  parole,  such  a  delivery  will  be  void  upon  principle ;  but  it  is  na 
act  of  bankruptcy,  because  it  is  not  within  the  words  of  the  statute  1  James  1.  c^. 
15.  The  statute  intends  a  fraudulent  conveyance,  and  it  is  because  the  con- 
veyance is  fraudulent  that  it  constitutes  an  act  of  bankruptcy.  But  the  law 
says,  that  it  cannot  be  insisted  upon  as  fraudulent  by  those  who  assent  to  it.  A 
creditor,  not  privy  or  assenting,  may  sue  out  a  commission  upon  it ;  but  none 
*171  ^'^  ^^  '^  ^"^  ^those  against  whom  the  deed  is  fraudulent.  The  princi- 
■^  pie  of  Bamford  v.  Baron  was  this,  that  those  who  assent  to  a  deed  shall* 
not  be  permitted  to  impeach  it  as  fraudulent,  and  if  not  fraudulent,  it  is  no  act 
of  bankruptcy.  I  say  nothing  as  to  the  objection  that  the  trustees  did  not  exe- 
cute the  deed.  It  is  besides  the  present  question ;  but  the  petitioning  creditor 
having  assented  to  that  deed  as  far  as  it  went,  cannot  now  object  to  such  deed 
as  fraudulent. 

Plaintiffs  nonsuited. 

Len»,  Serjt.,  and  Spankie,  for  plaintiffs. 

The  Solicitor  General,  and  Onslow,  Serjt.,  for  defendants. 

Sach  Mtoppel,  it  seems,  applies  only  to  the  petitioning  creditor,  4  East,  235.  Therefore,  if 
aeommiMion  be  saed  out  upon  auch  a  deed,  upon  the  petition  of  a  creditor  who  haa  not  coii- 
corred  in  it,  and  who.  together  with  others  who  had  concurred  in  it,  was  chosen  assignee,  it  is 
00 objection  to  an  action  brought  by  them,  as  assignees,  that  some  of  them  had  concurred  in 
nefa  deed.  Tt^fpendatt  and  others  v.  Bur^n,  4  East,  230.  An  assignment  by  partnera,  by 
deed,  of  all  their  property,  in  iru^t  for  their  creditors,  with  a  proviso  lo  be  void,  if  sil  their 
creditors  for  above  2Ci.  should  not  execute,  or  s  commission  of  bankrupt  should  issue  within  a 
certain  time,  is  an  act  of  bankruptcy.  Dntton  v.  Morriaon,  1  Rose.  Cases  in  3ankruptcv, 
213.  Aod  sach  a  deed  is  operative  tHough  it  contained  a  proviso  to  be  void  if  the  trustees  think 
6l   4  East,  230. 
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WITHERS  et  aL  v.  LYS  et  aL 

An  order  tent  hj  the  yendor  to  the  whsrfin^r  to  deliver  the  g^oodM  to  the  vendee,  is  sufBcient 
to  pen  the  property  to  the  vendee,  provided  nothing  remains  to  be  done  but  to  make  the 
delivery ;  but  if  any  thing  remain  to  be  done,  for  example,  weighing,  &,c.,  the  property  does 
not  pass,  and  the  right  of  stoppage  in  transitu  is  not  defeated,  till  that  be  done. 

This  was  an  action  of  trover  brought  to  recover  a  quantity  of  rosin. 

The  plaintiffs  had  sold,  through  the  medium  of  their  broker,  thirty  tons  of 
rosin  to  one  Brotner^  before  his  bankruptcy.  The  broker's  note  was  as  fol- 
lows: 

•«  Messrs.  Withers  A;  Go.  Sept.  2d,  1812.  I  have  this  day  sold  to  David 
Bromer  thirty  tons  of  Ijondon  made  rosin,  more  or  less,  at  13«.  per  cwt,,  lying 
in  mats  at  the  wharf  of  Lys  ti  Co.,  payment  by  a  bill  at  six  months."  Signed 
by  the  broker. 

On  the  21st  of  September  the  plaintiffs  sent  an  order  to  the  defendants,  who 
were  wharfingers  (and  which  order  they  entered  in  their  books)  to  weigh  and 
deliver  the  rosin ;  upon  which  they  gave  notice  to  Bronier  that  they  had 
received  such  order  from  the  plaintiffs.  Shortly  afterwards  Bromer  became 
insolvent,  and  the  rosin  still  lying  at  the  wharf,  the  plaintiffs  gave  them  notice 
not  to  deliver  it     No  bill  of  exchange  had  been  given  by  Bromer, 

The  question  was,  whether  delivery  had  taken  place.  There  had  been  a 
suit  in  Chancery  relative  to  the  property,  and  the  Master  of  the  Bolls  had 
*ad vised  an  action,  and  recommended  the  case  to  be  tried  upon  adtnis-  ^^.^ 
sions.  t. 

The  Solicitor  General  and  Taddy^  for  the  defendants,  contended,  that  in  the 
present  case  tlie  property  passed  to  Bromer^  and  that  the  plaintiffs,  the  vend- 
ors, had  lost  theix  right  of  stoppage  in  transitu.  When  the  order  was  sent  to 
the  wharfingers,  and  they  entered  it,  the  property  was  immediately  divested  out 
of  the  plaintiffs.  It  is  true,  indeed,  that  the  order  was  to  weigh  and  deliver) 
&c.  But  this  would  not  bring  the  case  within  the  principle  of  those  cases, 
which  had  been  decided  upon  the  ground  that  weighing  was  necessary,  in  order 
to  ascertain  and  distinguish  the  quantities  which  the  vendee  claimed.  Here  the 
rosin  was  lying  in  mats ;  it  had  been  sold  as  thirty  tons,  more  or  less.  The 
weighings  therefore,  was  not  necessary  to  constitute  the  delivery,  because  the 
mats  were  to  be  delivered,  whether  they  contained  more  or  less.  It  did  not 
appear  that  more  than  thirty  tons  were  in  the  possession  of  the  wharfingers. 
The  contract  passed  the  whole  of  the  rosin ;  though,  of  course,  till  the  rosin  was 
weighed,  i*  was  uncertain  for  what  sum  the  bill  of  exchange  was  to  be  drawn 
They  sub  nitted,  moreover,  that  in  the  present  case  a  question  might  arise,  and 
had,  indr>;d,  been  largely  discussed  in  chancery,  on  the  statute  of  1  James  1. 
Was  nr   this  rosin  in  the  visible  ownership  and  disposition  of  the  bankrupt? 

Gib*  s,  C.  J.^^I  consider  this  case  as  having  already  been  decided  in  princi- 
ple, b'  h  in  the  King's  Bench  and  Common  Pleas ;  and  whatever  dif-  p^^^ 
ferenf.e  *there  may  be  between  those  cases  and  the  present,  there  is  no  >- 
essential  distinction.  The  principle  upon  which  both  courts  have  decided  is 
this,  that  the  order  sent  by  the  vendor  to  the  wharfinger  to  deliver  the  goods,  is 
sufficient  to  pass  the  property  to  the  vendee,  provided  nothing  remains  to  be 
done  but  to  make  the  delivery.  If  it  be  necessary  by  the  terms  of  the  contract, 
or  by  the  order  to  the  wharfinger,  that  any  thing  should  be  done  previous  to  the 
delivery,  the  transfer  is  not  complete  till  that  thing  be  done.  It  is  impossible 
to  say,  in  the  present  case,  that  something  was  not  to  be  done.  The  onler  was 
to  weigh  and  deliver ;  that  act,  therefore,  which  was  to  precede  delivery,  not 
having  taken  place,  the  property  did  not  pass  to  Bromer.  The  statute  of  James 
the  First  has  no  application  in  the  present  case.    The  delivery  not  being  ])ei 
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fected,  it  10  impofsible  to  say  that  the  goods  were  in  the  visible  ownenhip,  or 
under  the  order  and  control,  of  the  banbupt. 

Verdict  for  phdntiff. 

Vaughan  and  BloBtttU  Serjts.,  for  plaintiffs. 

The  SoUdtor  Gentral  and  Toddy ^  for  defendants. 

TIm  right  of  stoppaffe  m  trangitu  baa  been  largely  interpreted  by  recent  deciaiona.  It  ia  no 
longer  Tigilantly  guarded,  and  jealoualv  admitted,  by  the  courta  of  law,  aa  a  merely  equitable 
light;  but  in  juaiTy  adopted  aa  within  the  apirit  and  principle  of  the  common  law.  It  n  a  prin- 
*211  ^^^  of  law,  *thai  the  aale  of  gooda  paaaea  them  by  force  of  the  coniract,  and  deliver]^  ia 
<'  not  neceaaary  to  accumpliah  the  title  of  the  vendee  againat  any  but  the  vendor.  Whilat 
the  gooda  remain  in  the  haiida  of  the  vendor,  he  haa  a  Hen  upon  them  till  he  ia  paid.  Oar 
oldeat  law  hooka,  following  therein  the  letter  of  the  civil  law,  conaider  the  payment  of  the  price, 
(day  not  being  given)  aa  a  condition  precedent  implied  in  the  contract  of  aale.  HA,  41.  But 
previoua  to  the  actual  delivery,  or  what  ia  equivalent,  the  law  availa  itself  of  every  circumatanoe 
to  pot  the  unpaid  vendor  in  the  repossesaion  of  hia  property,  upon  the  insolvency  of  the  vendee, 
The  vendor,  therefore,  haa  a  right,  for  just  cause,  to  retract  the  intended  delivery,  and  to  re- 
auroe  poaaeaaion  of  hia  goods  by  any  means  not  criminal.  The  civil  law,  with  reapect  to  tbd 
right  of  lien  on  goods,  extends  farther  than  the  law  of  England;  by  which,  aa  we  have  above 
atated,  the  lien,  giving  the  right  of  atoppage  in  tronaitu,  la  gone,  where  posaeasion  actual  or 
eonatmcrive  haa  been  ta\en ;  but  the  lien  of  the  civil  law  prevailed,  even  againat  actual  ponea- 
sion.  Quod  vendidi  non  aliter  Jit  aceivientia  quam  ti  aut  pretium  nobis  tolutum  $it,  aui  $ati$ 
w  nomme  Jactumy  vd  etiam  foitm  AooammiM,  tmptori  sine  uUa  aatiafadione.  Dig.  lib.  18, 
Iff.  1.  {.  19. 

There  b  a  diflerence,  however,  between  thia  right,  and  the  right  to  reacind  the  contract :  the 
former  may  be  exerciaed  by  the  vendor  againat  the  will  of  the  vendee ;  the  latter  requirea  the 
cooaent  and  concurrence  of  both  parlies.  To  assist  the  equity  of  this  right,  the  cases  turn  oa 
very  nice  distinctions.  The  first  consideration  will  be,  by  whom  this  right  may  be  exerciaed. 
2d.  Under  what  circumatancea,  after  the  gooda  have  paaaed  out  of  the  poaseaaion  of  the  vendor« 
3d.  What  aball  defeat  the  right. 

l.—'Bjf  whom  tkii  right  may  he  exerdied, 

1st.  The  vendor,  though  he  purchaae  the  goods  of  another  for  commiaaion,  may  atop  them 
ta  trauntu,  3  East,  93.  So,  the  consignor  of  goods  for  sale,  on  the  joint  account  of  himself 
and  the  conaignee,  in  the  event  of  the  inaolveiicy  or  bankruptcy  of  the  latter.  6  Caat,  371. 
But  the  mere  aurety  for  the  payment  of  the  price  by  the  vendee,  though  he  may  have  accepted 
^am  billa  drawn  upon  him  by  the  conaignee  for  that  purpoae,  cannot.     1  B.  and  P.  563.    *If 

*  goods  be  sent  by  order  of  the  consignee,  at  hia  account  and  at  hia  riak,  and  the  conaignor 
drawa  bills  of  exchange  on  him  for  the  price,  and  indorses  and  iranamita  the  billa  of  lading,  the 
consignor  cannot  take  possession  of  the  goods  at  the  place  of  deatinalion,  and  inaiat  upon  imme- 
diate payment  as  the  condition  of  delivery ;  the  consignee  being  willing  to  accept  the  billa,  and 
not  having  failed  in  his  circumstances.  Walley  v.  montgomery,  3  Eaat,  585.  In  the  case  of 
the  CouMtantia,  6  Rob.  521,  after  a  review  of  the  law  upon  the  aubject,  both  of  the  general,  civil 
law  of  Europe,  and  with  Teference  to  the  municipal  law  of  particular  countries.  Sir  WiUiam 
ScoU  lays  it  down  aa  the  resoli  of  the  cases,  and  aa  an  expoaition  of  the  principlea  of  the  mer- 
cantile law,  *Mhat  peraona  having  accepted  ordera,  and  made  a  consignment,  have  not  a  right 
to  vary  the  consignment,  except  in  the  aole  case  of  inaolveney.    The  alteration  may  be  made 

CDviaionally,  without  actual  inaolvency ;  but  if  the  inaolvency  do  not  take  place,  the  act  which 
a  been  done  is  a  mere  nullity,  and  the  seller  haa  exerciaed  a  power,  to  which  the  law  does  not 
ascribe  any  legal  effect."  If  a  aale  be  leg:ilized  by  license,  though  the  vendor  be  an  alien 
enemy,  be  may  atop  in  trangitu.  15  £^t,  419.  So,  a  principal  may  atop  gooda  in  transitu  to 
hia  f^tor»  though  he  be  in  advance,  and  haa  accepted  billa,  and  paid  part  of  the  freight.  3  T. 
K.  119.  But  as  a  lien  once  parted  with  cannot  be  revived,  a  factor  cannot  atop  in  transitu^ 
having  parted  with  the  poaaeaaion.  1  East,  4.  3  Eaat,  100.  An  actual  repossession  ia  not 
neceaaary,  bur  a  claim  and  endeavor  to  get  the  gooda  by  the  vendor  ia  sufficient.  2  B.  and  P. 
462.    But  the  bankruptcy  of  the  conaignee  ia  not,  of  itaelf,  a  countermand.    3  B.  and  P.  471. 

II. — Under  vkat  cireuwutaneeB  subsequent  to  the  contract,  or  after  the  goods  have  passed  out  of 

the  possession  of  the  vendor, 

1.  If  the  aubject  of  the  aale  be  in  a  maaa  with  other  matter  not  aold ;  for  example,  if  it  be  part 
•f  a  liquid  contained  in  a  vessel ;  it  is  conceived  no  delivery  short  of  the  actual  separation  will 
defeat  the  right  of  the  vendor.  13  Eaat,  525.  So,  if  gooda  m  maaa,  previoua  to  delivery,  are  to 
tMi  be  aorted,  numbered,  and  weighed,  the  delivery  of  part  from  the  maaa  will  not  diveat  *the 

*  right  of  atopping  the  remainder.  Harmon  v.  Meyer,  6  East,  614.  1 1  Eaat,  310.  Not* 
vifhatanding  an  order  to  deliver  have  been  given  to  the  wharfingers,  and  entered  in  their  hooka. 
2  M.  and  S.  397.  So,  in  all  casea  where  the  goods  are  not  in  a  deliverable  ataie,  and  further 
acta  are  neceaaary  to  be  done  by  the  seller  to  make  them  ao.  I'hua,  where  A.  contracted  to 
tell  to  B.  fifty  hogaheada  of  augar,  called  <!ouble  loavea,  at  lOOt.  per  cwt.  to  be  delivered  free 
on  board  a  particular  ship,  and  B.  aold  to  C  by  the  aame  deacription,  and  A,  aasented  to  the 
le-aale,  the  avgar  not  having  been  delivered  or  re-weighed,  it  waa  holden  that  C.  could  not  rsi- 
covar  for  it  io  '.rover  againat  ii.,  the  firat  vendor.  Austen  v.  Craves,  4  Taunt.  464.  The  case  of 
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Wkiidioiut  Y.  Frost,  12  East,  614,  may  appear,  on  the  first  view,  iaoonsiatent  with  som<9  of  th« 
propositions  stated  in  this  note,  and  at  vanance  with  the  last  case ;  but  a  closer  inspection  will 
warrant  the  principles  laid  down,  and  reconcile  the  cases.  In  the  sale  of  the  oil,  in  White* 
house  V.  FroBt,  it  was,  from  the  date  of  the  contract,  to  be  at  the  purchaser's  risk.  Next,  the 
specific  oil  was  in  existence,  contained  in  a  particular  place  and  vessel  named ;  Bancroft  <(-  Dut' 
ton,  the  original  vendors,  had  made  a  complete  transfer  of  the  oil  to  the  Fro$l$,  the  first 
vendees;  they  (P.  i-  B.)  had  received  the  price,  and  executed  the  contract — as  between  those 
parties,  therefore,  no  right  of  stoppage  in  transitu  could  exist. — When  the  Frostt  sold  to 
Touinsend  (whose  interests  the  plaintiffs  claimed  as  assignees)  they  gave  an  order  on  D,  <(-  B, 
to  deliver  to  him  :  D.  ^  B.  indorse  their  acceptance  on  this  order ;  and  thereby,  in  the  language 
of  the  court,  '*  attorn  to  the  sale,  and  become  bailees  to  Toumsend.**  Now,  although  some- 
thing remained  to  be  done  between  Townsend,  and  D.  <(>  B,,  who  had  the  custody  of  the  oil, 
before  Townsend  could  be  put  in  separate  possession  of  the  part  sold ;  yet,  as  between  Tovm- 
$endfknd  the  Frosts,  nothing  remained  to  perfect  the  sale;  the  order  of  delivery  being  simply 
to  deliver.  D.  4*  B,,  therefore,  by  the  acceptance  of  the  order  having  admitted  that  they  held 
the  oil  as  the  property  of  Townsend,  he  had  a  right  to  take  it  without  the  interference  of  the 
Frosts.    In  a  word,  the  question  was  between  dOferent  parties. 

So.  in  ShipLey  v.  Davis  *and  another.  5  Taunt.  617,  where  ten  ton  of  hemp  out  of  thirty  r^^ 
were  sold,  tne  order  was  to  weigh  and  deliver.    In  that  case  the  court  said,  '*  If  any  thing  ^ 
remain  to  be  done  between  vendor  and  vendee,  it  is  no  delivery." 

So,  in  a  bargain  and  sale  of  ten  tons  out  of  a  merchant's  stock,  consisting  of  several  large 
ciuantities  of  oil,  in  divers  cisterns,  in  divers  places,  it  was  holden  that  trover  would  not  lie  tor 
it,  because  there  was  no  separation  of  the  part  sold  from  the  rest  of  the  stock ;  because  the  con* 
tract  did  not  attach  upon  any  particular  parcel  of  oil ;  nor  had  there  been  anv  actual  delivery. 
In  this  labt  case.  Heath,  J.,  said,  **  we  do  not  pretend  to  reconcile  Aueten  v.  Craven  (which  waa 
the  case  relied  upon  in  argument)  with  Whitdutute  v.  FrostV  White  v.  Wilks,  5  Taunt.  177. 
It  is  trusted  that  the  attempt  made  in  this  note  to  reconcile  the  cases,  upon  an  investigation  of 
the  principles,  may  be  of  use  to  the  reader.  2.  A  right  of  stoppage  may  be  exercised  though 
bills  be  given  in  payment,  unless  expressly  accepted  as  such.  7  1'.  R.,  64.  Sed  quare,  if  before 
the  right  of  stoppage  t'li  transitu  in  this  case  be  exercised,  there  should  not  be  probable  grounds 
for  believing  that  the  bills  will  turn  out  of  no  value.  Can  it  be  done  capriciously  T  3.  Posses- 
sion obtainM  by  the  conaignee  before  the  vessel  has  completed  her  voyage  will  not  divest  the 
right  of  stoppage  in  transitu.  1  Esp.  N.  P.  242.  4.  Nor  is  this  right  divested  by  a  foreign  at- 
tachment at  the  suit  of  a  creditor  of  the  vendee.  1  Camp.  2S2.  And  a  usage  for  lund  caniera 
to  retain  goods  as  a  securit]^  for  a  general  balance  of  accuunts  due  from  the  consignee,  will  not 
divest  this  right  of  the  consignor,  upon  paying  the  carriage  of  the  particular  goods  only.  3  B^ 
and  P.  42.  5.  Goods  deposited  at  the  king's  warehouaes,  on  their  arrival,  for  the  duties,  under 
26  G.  3.  c.  59,  may  be  stopped  in  tramitUt  though  they  have  been  claimed  by  the  conaignee. 
2  Esp.  603.  6.  So,  whitat  they  remHin  in  possession  of  the  carrier,  whether  by  water  or  land ; 
also,  whilst  they  are  in  any  place  of  deposit,  until  they  arrive  at  the  actual  or  constructive  pos* 
session  of  the  consignee.  3  T.  R.  466.  7.  So,  the  master  of  a  ship  chartered  wholly  by  th* 
consignee,  is  a  earner  in  whose  hands  they  may  be  slopped.    3  East,  381. 

*IIL—What  thatt  defeat  this  right. 

In  the  undermentioned  cases,  the  actual  or  virtual  delivery  being  complete,  and  the  r«AK 
contract  executed,  the  right  of  stoppsge  in  transitu  is  divested.  >•  ^ 

I.  Where  goods  are  delivered  to  a  packer  appointed  by  the  vendee,  to  forward  to  any  port 
the  latter  may  appoint,  and  are  opened  and  examined  by  the  vendee's  agent.  3  B.  and  P.  320. 
•5  East,  175.  2.  Where  a  ship  has  been  hired  by  the  consignee  for  a  term  of  years,  fitted  out, 
victualled,  and  manned  by  him,  bis  property  put  on  board,  and  aent  on  a  mercantile  adventure, 
delivery  of  goods  on  board  is  equivalent  to  a  delivery  into  his  warehouse,  and  the  right  of  stop- 
page is  gone.  FowUr  v.  M*  Taggart,  cited  7  T.  R.  442.  3.  So,  deliverv  to  a  warehouseman, 
.to  whom  the  vendee  pays  warehouse  rent,  though  they  have  not  reached  their  ultimate  desti- 
nation. 3  B.  and  P.  127.  14  East,  806.  4.  So,  if  the  vendor  receive  of  the  vendee  warehouse 
rent  for  the  goods  remaining  in  the  warehouse,  beyond  the  period  at  which  they  ought  to  have 
been  removed.  1  Camp.  452.  5.  So,  where  with  the  privity  of  the  vendor,  the  wharfinger  in 
whose  custody  the  goods  are,  charffes  the  vendee  with  warehouse  rent.  2  Camp.  243.  6.  So, 
if  the  vendee  receive  from  the  vendor  an  order  of  delivery  which  he  lodges  with  the  wharfinger, 
though  no  tranafer  be  made  in  the  wharfinger's  books,  Und.,  provided  nothing  more  is  to  be  oone 
but  to  make  the  delivery ;  otherwise,  if  the  goods  are  to  be  weighed,  Slc.  vide  »upra,  7.  So,  the 
change  of  mark  from  A.  to  B.  on  balea  of  floods  in  a  warehouse,  by  the  direction  of  the  parties, 
was  held  by  the  House  of  Lords,  in  a  modern  case,  to  operate  aa  an  actual  delivery.  Per  Lord 
EUenhorough,  14  E^,  313.  8.  In  the  same  manner,  when  timber,  to  be  paid  for  by  a  bill  at 
A  future  day,  is  marked  by  an  agent  of  the  vendee,  whilst  Iving  at  the  wharf  of  the  vendor,  with 
bis  concurrence  and  assent,  anda  part  delivery  is  made,  which  ia  sent  off  to  the  vendee's  order, 
the  right  of  stoppage  is  gone,  both  as  to  that  part  deUvered,  though  it  should  not  have  reached 
its  ultimate  destination,  and  as  to  the  residue.  Ibid.  In  this  caae  it  is  to  be  observed  that  two 
things  concurred  to  divest  the  right  of  the  vendor ;  a  part  ^delivery,  and  a  mark  put  upon  r«Q|. 
the  timber  with  the  consent  of  the  vendor.  9.  So,  the  marking  oi'^goods  by  purchasers  at  ^ 
the  time  of  the  contract  was  held  to  take  the  case  out  of  the  statute  of  fraud,  and  to  be  a  delivery 
and  taking  possession  by  the  vendees.  1  Camp.  235.  But  quasre  if  this  alone  would  defeat  the 
right  of  atoppage  in  transitu  t    10.  So,  a  part  delivery  under  a  bill  of  lading  to  a  sub- vendee, 

rn  the  arrival  of  the  ahip,  was  held  to  be  equivalent  to  a  full  delivery.    2  H.  B  <  .MM.    1  N. 
69.    Compare  this  case  with  Hanton  v.  Meyer,  cited  eupra.  6  East.  614.    The  distinction 
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wems  10  be,  that  in  the  former  ease  part  waa  deli? ered  in  the  name  of  the  whole,  and  nothing 
remained  to  be  done  previoua  to  the  delivery  of  the  remainder,  but  the  mere  act  of  delivery ; 
whilst  in  Hant^n  ▼.  Meyer,  though  part  of  the  starch  was  delivered,  the  undelivered  residue 
was  yet  to  be  weighed.  11.  So,  if  the  assignee  of  the  vendee  put  his  mark  upon  the  goods 
whilst  they  are  at  an  inn,  in  their  way  to  the  vendee.  3  T.  R.  464.  SetMe,  such  inn  must  be 
their  ultimate  stage. 

How  lar  the  assignment  of  a  bill  of  lading,  by  the  consignee  to  a  third  person,  defeats  or 
limiis  the  right  of  the  consignor  to  stopm  trnneiiu,  vide  lAMarrom  v.  Afofon,  2  T.  R.  63.  6 
Esst,  20.  36.  n.  iVewssii  v.  ThtnUon,  6  East,  17.  Cumming  v.  Jrvim,  9  East,  506,  and 
the  cases  there  cited. 


«_^     'LEWIS  V.  SMITH,  Esq.  Treasurer  of  the  West  India  Dock 
^  Company. 

A  letter  from  the  plaintiff's  attorney  to  the  secretary  of  the  West  India  Dock  Company,  claim- 
ing the  delivery  of  some  coffee,  in  the  possession  of  the  Company,  at  their  Docks,  adding, 
**  that  be  was  mscructed  to  take  legal  measures,  if  it  were  not  delivered  forthwith,*'  is  not  a 
notice  of  action  within  the  meaning  of  the  39  G,  3.  c.  69.  t.  185  ;  the  act  which  incorporates 
the  Company.  Qnmre,  if  the  notice  of  action  ahould  not  be  to  the  treasurer  of  the  Compsny  f 

Trover. — Woodbndge  fy  Co.  had  imported  thirty  bags  of  coffee,  and  ware* 
boused  them  in  the  West  India  Docks ;  diey  sold  part  of  it  to  Cumminga  9f 
Co.  whilst  it  was  lying  in  the  Docks ;  and  Cummings  ^  Co.,  entered  into  a 
contract  to  sell  it  to  the  plain tiffl  Letvia  had  paid  Cummings  ^  Co.  for  the 
coffee,  and  the  present  action  was  brought  to  recover  the  value  from  the  Com* 
pany,  who,  detained  the  coffee  under  an  indemnity  from  fVoodbridgt  fy  Co.f 
who  being  unpaid  had  stopped  it  in  transitu. 

By  the  39  G.  3.  c.  69.  s.  185,  the  Act  of  Parliament  which  incorporates  the 
West  India  Dock  Company,  it  is  enacted,  that  no  action  shall  be  brought  against 
the  Company,  without  giving  fourteen  days*  notice,  in  writing,  of  such  action ; 
and  the  only  question  in  this  case  was,  whether  such  notice  had  been  given. 

To  show  a  compliance  with  the  requisites  of  the  Act,  the  plaintiff's  counsel 
pot  in  a  letter,  written  by  his  attorney,  and  directed  to  the  secretary  of  the  West 
India  Dock  Company.  In  this  letter,  the  attorney,  in  the  name  of  the  plaintiff, 
staled  his  title  to  the  coffee  in  question,  and  made  a  regular  demand  of  it ;  ad* 
ding,  **  that  he  was  instructed  to  take  legal  measures  if  it  was  not  delivered 
^ncT]  ^forthwith."  To  this  letter  an  answer  was  sent  by  Messrs.  Kaye  <$*  Co., 
-I  who  acted  as  attorneys  for  the  Company,  stating,  that  they  required  to 
see  the  necessary  documents  which  constituted  the  plaintiff's  tide,  before  they 
could  advise  their  clients  to  give  up  the  coffee.  About  three  weeks  afler  the 
receipt  of  this  letter,  the  writ  was  sued  ouu 

The  Solicitor  Oeneralf  Lens  and  Best^  Serjts.,  for  the  defendant,  objected* 
that  the  letter  sent  by  the  attorney  of  the  plaintiff  was  no  notice  within  the  Act 
of  Parliament.  The  Act  directs  that  all  proceedings  shall  be  against  the  treas- 
urer f«r  the  time  beinf,  and  the  plaintiff  has  elected  to  sue  the  treasurer  in  the 
present  action.  But  a  letter  to  the  secretary  is  no  notice  to  the  treasurer ;  grant- 
ing that  the  letter  itself  was  the  proper  and  formal  notice  required  by  the  Act» 
which  they  contended  it  was  noL 

Vaughan  and  Peltf  Serjts.,  for  the  plaintiff. — The  clause  does  not  direct  to 
whom  notice  shall  be  given.  It  may  be  given  to  any  servant  of  the  Company* 
But  the  answer  shows  that  they  have  committed  the  business  to  their  solicitor, 
which  b  a  waver  of  all  objections  to  the  notice.  If  it  reach  tlie  Company,  and 
their  solicitor  answer  it,  it  is  sufficient.  The  same  formal  notice  which  is  re* 
quired  by  the  24  G.  2.,  when  bringing  an  action  against  a  magistrate,  cannot 
be  necessary  in  the  present  case*  The  letter  gives  the  requisite  information* 
Tou  have  coffee  belonging  to  the  plaintiff  in  your  possession ;  if  you  refuse  to 
deliver  it  up  to  him,  he  will  commence  legal  proceedings  against  you. 


i22  HucKS  V.  Thoenton.  N.  P.  1815.  [2S 

*6iBB8,  C.  J. — ^This  10  ftQ  objection  in  form,  but  I  am  bound  to  take  p^ig 
notice  of  it.  The  act  of  parliament  directs  that  all  actions  shall  be  ^ 
brought  against  the  treasurer  of  the  company.  I  do  not  consider  this  letter  as  a 
proper  notice  of  action  within  the  meaning  of  the  act.  It  is  rather  a  communi- 
cation of  courtesy.  It  leaves  it  open  to  conjecture  what  legal  proceedings  were 
in  contemplation  of  the  plaintiff,  and  against  whom  they  were  to  be  brought. 
The  answer  shows  that  it  is  a  communication  of  this  kind.  ^The  solicitors  for 
the  company  do  not  say,  we  will  appear.  They  answer,  let  us  inspect  the 
documents,  and  we  will  then  determine  whether  we  shall  advise  the  company 
to  deliver  up  the  coffee  or  not.  This  is  not  a  notice  of  action,  but  a  mere 
communication. 

Plaintiff  nonsuited. 

Vaughan  and  PdU  Seijts.,  and  Comyn^  for  plaintiff. 
Solicitor  General,  LeM  and  Beet,  Serjts.,  for  defendant. 


♦HUCKS  et  al.  v.  THORNTON.  [•30 

A  vessel  with  liberty  to  chase  and  capture  prizes,  has  some  Spanish  prieoners  on  board.  By- 
meanSf  which  did  not  appear,  they  break  loose,  rise  upon,  and  impnson  the  crew,  with  the 
exception  of  one  sailor,  who  is  heard  upon  the  deck  in  conversation  with  them.    The  captain 

.  and  crew,  with  the  exception  of  this  sailor,  are  put  on  shore,  and  the  Spaniards  run  away 
with  the  ship.  Upon  a  loss  alleged  to  be  by  barratry  of  the  mariners,  this  is  evidence  to  bo 
left  to  the  jury  that  such  barratry  was  committed. 

IVhere  a  vessel,  engaged  in  the  Southern  whale  and  seal  fisherv,  and  with  liberty  to  chase  and 
capture  prizes,  is  insured  in  Augiut,  1807,  with  a  retrospect  to  the  1st  f^  August ^  1806,  although 
at  the  time  of  her  insurance  she  was  not  competent  to  pursue  all  the  purposes  of  her  voyage, 
her  crew  being  reduced  bv  death  and  casualties ;  if  she  bad  a  competent  force  to  pursue  ony 
port  of  her  adventure,  ana  could  be  safely  navigated  home,  she  is  to  be  deemed  seaworthy. 

Action  on  a  policy  of  insurance  on  the  ship  Vigilant j  dated  August  19th, 
1807;  to  commence  on  the  Ist  of  August,  1806;  lost  or  not  lost;  with  or 
Without  letters  of  marque ;  with  liberty  to  chase,  capture,  and  man  prizes  ;  and 
to  see  and  take  them  into  port,  &c.  The  loss  was  alleged  to  be  by  the  barratry 
of  the  mariners,  ^c.  The  ship  left  England  in  1805;  she  was  licensed  to 
sail  without  convoy;  her  burthen  was  199  tons,  with  10  guns,  and  24  men. 
In  July,  1806,  she  had  been  reported  safe.  During  her  voyage  she  had  made 
JBCveral  prizes,  and  a  shQrt  time  before  the  loss,  which  was  the  subject  of  the 
present  action,  she  had  taken  a  Spanish  vessel.  Her  original  adventure  was  the 
whale  fishery,  and  she  had  taken  one  wliale  of  36  gallons;  but  she  had  latterly 
desisted  from  this  part  of  her  adventure,  and  was  principally  employed  in  the 
Seal  fishery.  In  the  autumn  of  1806,  she  had  on  board  some  Spanish  prisoners. 
By  some  means,  wliich  did  not  appear  in  evidence,  they  were  let  loose ;  they 
tose  upon  the  crew,  murdered  the  mate,  and  confined  the  captain  and  sailors, 
with  the  exception  of  one  man,  whose  name  was  Brookson,  in  the  steerage. 
The  sailor,  who  was  left  at  liberty,  ^appeared  to  be  acting  in  confederacy  p^^. 
With  the  mutineers.  The  captain  and  crew,  with  the  exception  of  this  '- 
man,  were  put  on  shore  on  the  Spanish  main,  and  marched  up  to  Quito;  and 
the  mutineers  ran  away  with  the  ship.  At  the  time  of  the  capture,  the  crew  was 
reduced  to  nine  men  and  a  boy.  It  was  in  evidence  ttiat  the  crew  had  suffered 
by  death  and  desertion  since  leaving  England,  and  at  the  time  to  which  the 
insurance  referred,  they  did  not  exceed  nine  men  and  a  boy,  though  five  prison- 
ers were  on  board.  It  appeared  that  the  prisoners  had  been  properly  confined, 
though  occasionally  sufiered  to  come  out  for  air  and  exercise.  It  was  in  evi* 
dence  that,  with  a  crew  so  reduced,  it  was  impossible  to  pursue  the  whale 
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fbherjr,  and  keep  a  proper  guard  over  the  prisoners ;  but  that  the  crew  was 
tafficient  for  the  seal  fishery  and  o&er  purposes  of  the  voyage,  and  likewise  to 
navigate  the  vessel  to  England, 

The  SoHcitor  Gerurcuj  Best^  Serjt,  and  iS^NinJbV,  for  the  defendant,  made 
two  objections. 

1.  No  barratry.  The  Spanish  prisoners  rose  upon  the  crew  and  ran  away 
with  the  ship.  The  plaintiffs  may  allege  any  species  of  loss  ;  they  might  have 
alleged  simply  ^at  she  was  taken  by  the  Spanish  prisoners.  They  have 
chosen  to  ascribe  the  loss  to  barratry.  If  the  crew  assisted  the  prisoners  in 
seizing  the  ship,  or  were  passive  and  permitted  them  to  take  her,  that  would 
be  barratry;  but  the  present  case  afforded  no  evidence  of  that  sort.  Did  it 
^^321  ^^^^^  ^^^  BrooKSon  was  a  'mutineer,  because  not  made  a  prisoner  with 

•^  the  rest  of  the  crew.  The  ii^uigents  might  want  an  English  sailor  to 
navigate  the  vessel.  Nothing  is  more  common  than  for  prisoners  or  mutineers, 
who  rise  upon  a  crew,  to  spare  the  captain  or  some  skilful  sailor  to  navigate 
the  ship.  He  might  be  obliged  to  submit  to  a  compulsive  force ;  all  the  evi- 
dence of  barratry  against  him  was,  tliat  he  was  heard  upon  deck  talking  to  the 
Spanish  prisoners,  and  that  he  was  not  confined  with  the  rest  of  tlie  crew* 
Supposing  Brookion  on  his  trial,  is  this  evidence  to  convict  him. 

2.  The  plaintiffs  are  bound  to  show  that  the  Vigilant  was  seaworthy  on 
&e  1st  of  Jiugusi^  1800.  This  was  not  an  insurance  from  place,  but  tlie 
plaintiffs  undertake  that,  upon  the  1st  of  AugtMt^  1806,  she  had  a  proper  and 
sufficient  crew  on  board.  No  matter  what  her  force  was  when  she  sailed  from 
England;  she  still  continued  to  claim  the  same  privileges,  to  chase,  capture  and 
man  prizes,  and  to  pursue  the  whale  and  seal  fishery.  She  was  taken,  more- 
over, upon  whaling  ground.  As  respects  the  insurers,  the  1st  of  August  was 
the  inception  of  her  voya^re.  For  a  ship  of  this  burthen  of  ten  guns,  so  em- 
ployed, with  prisoners  on  board,  could  nine  men  and  one  boy  be  a  sufficient 
crew  ? 

L0ens^  Seijt.,  for  the  plaintiffs,  admitted  that  she  must  be  seaworthy  on  the 
1st  ot  Augustj  1806;  but  allowing  that,  for  the  beneficial  purposes  of  her  voy- 
age*  the  whale  fishery,  she  had  not  a  sufficient  crew ;  nevertheless,  if  the  crew; 
*aan  ^^^  'sufficient  for  the  other  purposes,  if  she  could  be  safely  navigated, 
-^  and  such  prisoners  as  she  had  on  board  properly  guarded,  she  might  be 
pronounced  seaworthy.  The  underwriters  have  all  they  want,  the  fair  security 
of  the  ship.  She  went  out  at  first  manned  for  both  purposes ;  she  might  aban- 
don that  part  of  her  adventure  which  required  greater  force  tlian  she  possessed, 
and  pursue  that  branch  only  for  which  she  was  competent. 

GiBRs,  C.  J. — Undoubtedly  this  policy  had  a  retrospect  to  the  1st  o(  August j 
1800.  Whether  there  be  barratry  or  not  proved  is  a  question  for  tlie  jury. 
There  is  pregnant  evidence  that  Brookson  was  concerned  with  the  prisoners  ; 
but  the  most  important  question  is,  was  this  vessel  seaworthy  in  August,  1806  T 
The  state  of  things  when  this  insurance  was  effected  must  have  been  known 
to  the  underwriters ;  they  knew  that  it  was  an  adventure,  the  circumstances 
of  which  must  fluctuate  from  time  to  time,  and  that  the  duty  of  the  plaintiffs 
would  necessarily  change  with  them.  When  they  commenced  the  adventure 
the  vessel  might  chase,  capture,  and  man  prizes ;  she  might  at  that  time  pro- 
secute all  or  any  part  of  her  adventure ;  she  had  then  a  sufficient  and  disposable 
force  for  every  purpose :  but  when,  by  casualties  *  or  other  circumstances,  Uie 
crew  was  reduced,  it  would  have  been  a  breach  of  duty  in  the  captain  to  have 
prosecuted  that  part  of  her  adventure  which  required  greater  force  than  the  ves- 
sri  possessed:  but  other  objects  might  still  be  within  her  compass.  If  she  had 
a  competent  crew  to  pursue  any  part  of  her  adventure,  it  being  at  her  election 
*a4l  ^  pun'ue  what  part  *she  chose,  she  might  be  deemed  seaworthy  within 
-^  this  policy.  The  force,  in  the  contemplation  of  all  parties,  must  fluctuate 
firom  time  to  time.  If  the  crew  could  perform  some  of  the  objects  of  their 
•drentore  with  safety,  and  navigate  the  vessel  home,  she  cannot  bo  called 
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miseaworthy.  It  does  not  appear  that  she  was  enga^d  in  any  adventare  br 
which  her  force  was  unequal;  or  that,  at  the  time  of  her  capture,  she  was  em- 
ployed in  the  whale  fishery. 

His  lordship  left  two  questions  to  the  jury. — 1.  Barratry  or  not,  according  to 
the  evidence ;  2.  Seaworthiness. — The  jury  found  for  the  plaintifis  on  both 
points. 

Lena  and  Faughan,  Serjts.,  and  Marryat^  for  plaintiffs. 

Solicitor  General^  Beaif  Serjt.,  and  Sptmkie^  for  defendants. 

The  foreign  writers  on  inearanee  bold  that  barratry  comprehends  every  fault,  eitber  of  tb« 
master  and  mariners,  by  wbicb  a  loss  is  occasioned.  Tbey  make  no  distinction  between  fraud 
and  negligence,  but  refer  to  barratry  any  loss  arising  from  the  unskilfniness  or  mere  imprudence 
of  those  who  have  the  charge  of  the  vessel.  FUhier^k,  t,  n.  65.  With  us,  no  act  is  deemed 
barratry,  merely  because  it  is  against  the  interest  of  the  owners;  it  must  be  done  wirb  a  criminal 
intent.  7  T.  R.  505.  Earl  v.  Roweroft^  8  Ea$t^  K26.  A  loss  by  barratry  is  well  alleged,  though 
the  proof  is.  that  it  happened  bv  the  act  of  the  enemy  and  barratry  jointly.  *T<mtmin  v.  r^r^ 
Anderton,  1  Tauni.  227.  In  this  case  the  loas  was  occasioned  by  some  of  the  mariners'- 
confederating  with  the  Spanish  prisoners  on  board  the  vessel,  and  running  her  on  shore.  The 
declaration  alleeed,  that  certain  of  the  mariners  barratrously  took  the  ship  from  the  master  and 
run  her  agrouna,  &c. 

^  It  was  once  doubtful  whether  barratry  could  be  committed  by  the  seamen,  without  the  par- 
ticipation, and  against  the  will  of  the  captain.  2  Str,  1264.  But  it  is  now  the  practice  in  all 
policies  of  insurance,  to  include  the  barratry  of  the  mariners  as  well  as  that  of  the  captain ;  and 
the  underwriters  are  responsible  in  either  case. 

A  capture  made  by  collusion  with  the  captain  may  be  described  as  a  loss  by  barratry,  or  by 
capture.    2  Cati^.  620. 


HARMAN  V.  GANDOLPH  et  al. 

A  general  ship  took  some  silk  on  board  to  carry  from  Rotterdam  to  London  on  defendant*! 
account.  On  the  margin  of  the  bill  of  lading  was  written :  '*The  consignee  to  clear  the 
ffoods  in  14  running  days,  after  her  arrival  in  port,  or  to  pay  4/.  per  diem  for  demurrage.*' 
The  vessel  was  reMy  to  deliver  on  the  3d  of  October,  Defendant  applied  for,  and  was  ready 
to  receive  his  goods  within  the  running  days ;  bur  bf*ing  undermost  in  the  vessel,  delivepr 
could  not  be  made  till  the  22d.  Held,  that  the  plaintifT  was  entitled  to  recover  demurrage, 
though  he  did  not  deliver  the  goods  within  the  time  allowed,  being  prevented  by  other  goods, 
belonging  to  other  consignees,  which  overlaid  them. 

AssuMPsrr  for  demurrage  and  freight ;  some  of  the  counts  were  special,  m 
which  the  plaintiff  averred  that  he  was  ready  and  willing,  on  a  certain  day  stated 
in  the  declaration,  to  deliver  the  goods  in  question.  There  were  likewise  com- 
mon counts  for  freight  and  demurrage.  The  defendants  had  pleaded  the  general 
issue,  and  a  tender  of  1/.  4a.  3e/.,  which  was  the  amount  of  the  freight  and 
primage. 

*The  defendants  were  the  consignees  of  two  bales  of  silk,  which  had  ^^^^ 
been  put  on  board  the  plaintiff's  vessel  to  be  conveyed  from  Rotterdam  ^ 
to  London,  The  bill  of  lading  was  in  the  usual  terms ;  but  a  memorandum 
was  written  in  the  margin,  **  that  the  consignee  was  to  clear  the  goods  out  of 
the  vessel  in  fourteen  running  days  after  her  arrival  in  port,  or  to  pay  four 
pounds  per  diem  for  demurrage."  The  vessel  arrived  in  the  port  of  JA>ndon^ 
on  the  1st  of  October^  1814.  and  was  reportefl  at  the  custom  house  on  the 
8d.  The  defendant's  broker  applied  for  the  goods  successively  on  the  8th, 
19th,  and  22d.  The  ship  began  discharging  immediately  upon  her  arrival. 
On  the  14th,  five  bales  of  silk  were  ready  to  deliver ;  and  two  more,  the  only 
remaining  bales  on  board,  were  ready  to  deliver  on  the  22d.  The  running 
days  expired  on  the  17th.  The  defendant's  goods  had  been  regularly  entered 
at  the  custom  house,  and  the  warrant  for  delivery  sent  down  on  the  11th  of 
October;  but  the  order  for  delivery  was  not  brought  till  the  22d,  between  three 
and  four  o'clock,  when  die  mate  was  on  shore,  the  ship  having  finished  woiIl* 
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in^  for  that  day.    The  23d  of  October  was  Sunday,  and  on  the  24th  the  silki 
were  finally  delivered  to  the  defendants. 

It  was  in  evidence,  that  if  all  the  consignees  had  been  ready  to  receive  their 
goods  they  might  have  been  delivered  within  seven  days  from  the  arrival  of  the 
Yossel.     The  present  action  was  brought  to  recover  28/.,  being  the  amount  of 
the  seven  days*  demurrage,  from  the  17th  to  the  24th  of  October. 
^3T\       *^^^f  Serjt.,  and  Campbell^  for  the  plaintiff,  relied  upon  Leer  v.  Fates^ 

-I  3  Taunt  387.  They  said  this  point  had  already  been  decided.  It  was 
too  much  the  practice  for  the  consignees  of  goods  to  convert  these  general  ships 
into  warehouses.  To  prevent  this  injury  they  guard  themselves  by  a  penal^. 
They  hold  the  same  language  to  all  the  consignees — You  must  clear  the  vessel 
within  fourteen  running  days  or  pay  a  certain  sum  for  demurrage  ;  though  the 
silks  are  at  the  bottom  of  the  vessel,  you  must,  notwithstanding,  clear  them  out ; 
some  goods  must  necessarily  be  at  the  bottom,  and  if  one  consignee  be  delayed 
by  the  negligence  of  another,  and  thereby  prevented  from  getting  his  goods,  and 
obliged,  on  account  of  such  delay,  to  pay  demurrage  to  the  owners  of  the  vessel, 
he  must  seek  his  remedy  against  the  person  by  whose  default  he  has  been  im- 
peded.    In  the  present  case,  the  order  to  deliver  was  not  given  till  the  22d. 

I'he  Solicitor  General  and  Bosanquet,  Serjt.,  for  the  defendants.  The  order 
for  delivery  is  never  sent  till  the  goods  are  ready  to  deliver.  The  consignees 
have  done  every  thing  in  their  power ;  they  demanded  the  goods  on  the  8th9 
tgain  on  the  10th,  and  it  did  not  appear  that  the  plaintiff  was  ready  to  deliver 
t&  the  22d.  The  case  of  Leer  v.  Fates  might  be  rightly  decided ;  but  there 
was  a  strong  feeling  against  it  in  the  mercantile  world.  It  is  true,  if  a  merchant 
covenant  to  freight  a  whole  ship,  and  unload  her  in  a  certain  time,  he  covenants 
against  all  accidents;  and  whether  the  ship  be  delayed  by  his  own  default,  or 
9^^  by  circumstances  *which  he  cannot  control,  he  is  responsible  for  his  breach 

-^  of  covenant.  But  it  is  otherwise  with  a  general  ship,  where  he  is  one  of 
many  consignees ;  and  the  hardship  is  extreme  in  the  present  case,  where  the 
defendants  are  ownerrof  two  bales  of  silk,  tlie  whole  freight  of  which  amounts 
only  to  1/.  4s.  Zd.,  and  the  demurrage  claimed  is  28/.  In  the  declaration, 
moreover,  it  is  averred,  that  the  plaintiff  was  ready  to  deliver,  &c.  The  evir 
dence  is  against  this  allegation. 

GiBBS,  C.  J. — ^The  consignee,  by  taking  to  the  goods,  contracts  with  the 
owners  of  the  vessel  to  perform  the  terms  upon  which  they  have  undertaken  to 
convey  and  deliver  them.  Those  terms  are  expressed  in  the  bill  of  lading;  and 
the  defendants,  by  claiming  and  receiving  th^  silks,  have  acceded  to  them. 
The  captain  was  ready  to  deliver  his  cargo  on  the  3d  of  October.  If  all  the 
consignees  had  been  ready,  he  might  have  cleared  the  vessel  within  seven  days. 
It  appears,  however,  that  she  was  not  cleared  till  the  24th.  The  consignees 
of  such  goods  which  are  at  the  bottom  of  the  vessel  cannot  receive  them  tiil  the 
latter  period  of  delivery.  Each  consignee  undertakes  to  clear  away  his  goods 
within  a  certain  time ;  and  although  by  the  default  of  others  ha  is  prevented 
from  so  doing,  he  is  liable  notwimstanding  to  demurrage  by  the  terms  of  the 
contract,  unless  the  delay  be  occasioned  by  the  default  of  the  captain  or  his 
crew.  Though  the  defendants  were  ready  to  receive  the  silk  sooner,  it  could 
not  be  delivered  sooner,  because  other  consignees  had  neglected  to  take  away 
their  part  of  the  cargo.  The  plaintiff  must  "proceed  regularly ;  he  cannot  p,«g 
consult  the  convenience  of  one  consignee  in  preference  of  another.  The  ^ 
principle  of  this  case  is  already  decided  in  Leer  v.  Fates;  b^A  it  will  be  for 
the  jury  to  say,  whether  or  not  the  plaintiff  be  entitled  to  recover  for  the  two 
days,  from  the  22d  to  the  24th,  independent  of  any  question  of  law ;  for  it 
appears  that,  upon  the  forenoon  of  that  day,  the  silks  were  ready  to  be  delivered, 
and  it  was  the  fault  of  the  defendants  that  they  were  not  delivered  on  the  22d. 
But,  in  point  of  law,  I  think  the  plaintiff  is  entitled  to  recover  thougli  he  did 
not  deliver  the  goods,  being  prevented  by  other  goods,  belon^ng  to  other  coit* 
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signees,  which  OTerlaid  thenu  With  respect  to  tlie  objection  to  the  declart* 
tion,  the  plaintiff  may  recover  upon  the  common  counts  for  demurrage. 

The  C4)un8el  for  the  defendants  pressed  his  lordship  to  direct  the  jury  to  find 
a  special  verdict ;  but  he  declined  so  doing,  and  recommended  a  biU  of  excep- 
tions, if  they  were  desirous  to  have  the  point  upon  the  record,  which  was 
accordingly  tendered. 

The  jury  found  for  the  plaintiff  demurrage  for  the  whole  seven  days.  Yer 
diet  for  defendants  on  the  tender. 

Bestf  Serjt.,  and  Campbell,  for  plaintiff. 

The  SolicUor  General,  and  Bosanquet,  SeijU,  for  defendants. 

*Thedeciaon  in  Lmrv,  Tatea  aeemito  stand  upon  legal,  snd,  properly  undentnod,  upon  i>^^ 
equitable  principles.  The  hardship  is  incidental,  and  one  of  (hose  rigors  lo  which  law,  from  '- 
the  necessary  generaliry  of  its  provisions,  is  by  its  nature  subject.  The  consignee,  it  is  said,  gi 
ready  to  receive  the  goods  in  the  proper  time ;  ne  applies  for  them,  and  by  the  neglect  of  otheii|| 
for  whose  con  Juct  he  did  not  stipulate,  he  cannot  obtain  them.  The  runnine  days  expire,  ana 
he  is  called  upon  to  pay  s  heavy  charge  for  demurrage.  It  is  added,  that  tnis  delay,  so  conw 
mon,  and  indeed  almost  necessary  in  ilie  port  o(Lond<m,  must  have  been  in  contemplation  of 
the  ship  owmr,  and,  therefore,  that  the  sufferance  of  it  is  an  implied  condition  of  his  contract ; 
that  this  inconvenience,  and  of  course  the  implied  condition,  applies  still  more  forcibly  to  a 
general  ship ;  it  is  a  misfortune  pressing  equally  on  both  parlies,  the  freishters  and  the  owner. 
There  is  no  ground  for  the  presumption  of  a  default  in  the  concignee.  Why  should  he  b6>made 
responsible  where  he  has  no  control  f  Still  less,  why  should  he  be  made  responsible  for  the 
default  of  all  other  consignees  in  the  general  lading  f  If  an  injury,  why  should  not  the  owner 
partition  it  amongst  the  several  parties  according  to  their  respective  interests?  Why,  indeed,  is 
the  owner  entitM  to  any  compensntion  f  Each  party  performs  his  duty  in  the  contract.  The 
consiffiiee  claims  within  the  proper  time,  and  the  owner  delivera  the  goods  as  soon  as  he  is  able. 
In  order  to  entitle  himself  to  compensation  for  demurrage,  he  must  claim  under  an  express  or 
implied  condition,  or  by  some  positive  default  on  the  part  of  the^  consignees.  With  respectjo 
default,  none  is  pretended  ;  and  with  regard  to  the  contract,  it  is  nudum  juetum.  The  words 
which  are  supposed  to  create  the  obligation  are  the  words  of  the  capram,  the  servant  of  the 
owner,  who  si^ns  the  bill  of  lading,  and  delivers  it  to  the  shipper,  'i'he  defendant  doea  not 
sign  it ;  but  it  is  said,  that  by  accepting  this  bill  of  lading,  andf  claiming  the  goods  under  it,  ho 
accedes  to  the  terms ;  and  that,  therefore,  this  action  may  be  sustained  on  the  general  count  for 
demurrage.  It  cannot  be  disputed  that  the  aci«ptance  of  the  bill  of  lading  binds  the  consignee 
to  pay  the  freight,  and  any  demurrage  occasioned  by  wilfulness  or  neglect ;  but  can  it  bind  hini 
to  *any  terms  which  the  owner  chooses  to  insert  f  At  all  events  these  terms  are  subject  f>*^« 
to  an  equitable  construction,  and  cannot  in  any  way  be  extended  to  what  is  manifpstly  ^ 
unreasonable, — that  of  rendering  one. consignee  responsible  for  the  default  of  another,  for  whom 
he  does  not  stipulate,  and  over  whom  he  has  no  control.  Again,  before  the  owner  can  call 
upon  the  consignee  to  answer  in  damages  for  a  nonfeasance,  of  what  he  morally  could  not  do, 
he,  the  owner,  must  show  that  he  was  ready  to  deliver;  that  the  ^oods  were  in  a  sii nation  to 
be  capable  of  delivery  at  the  time.    This,  at  least,  is  a  concurrent,  if  not  a  condition  precedent. 

The  answer  to  this  argument  seems  to  be  in  substance :  1st.  That  between  the  owner  of  tho 
▼easel  and  the  consignee  of  the  goods  there  is  no  necessity  for  an  express  contract.  Though 
there  be  no  original  privity  of  contract  between  the  parties,  yet  the  taking  of  the  goods  from  the 
ship  under  the  bill  of  lading  is  evidence  of  an  asreement,  in  into  tempore,  to  pay  the  freisht 
dtc,  according  to  the  termaof  the  bill  of  lading.  That  the  bill  of  lading  indeed  is  not  signed  by 
the  consignee,  but  it  is  delivered  to  the  shipper  abroad,  and  by  him  presumed  to  be  transmitted 
in  due  mercantile  course  to  the  consignee  at  home ;  by  taking  to  the  gooda,  he  accedes  to  the 
terms  of  the  bills  of  lading  under  which  he  takes  them,  and  concludes  the  contract  by  executing 
it.    DMin  V.  TkonUoH,  6  Esp.  16.     Coekw.  Taylor,  13  East,  399. 

2.  In  ordinary  cases,  where  demurrage  is  claimed,  ihe  question  ia  twofold.  Did  the  6e\nj 
arise  from  the  default  of  the  freighter?  Was  ii  the  act,  or  delictum,  of  the  owner  himself?  But 
there  is  a  middle  case,  that  in  wliich  neither  is  in  defanlt ;  and  in  which  the  queation  ia,  which 
party  is  bound  by  the  incidents  of  chance,  or  of  any  cause  not  within  his  own  control.  In  this 
case,  (which  is  the  present,)  aa  the  loea  must  be  sustained  by  one  party,  the  inciuiry  is,  who  is  to 
bear  it  ?  And  here  we  must  have  recourse  to  general  principlea ;  a  person  who  hires  any  chat- 
tel, whether  it  be  a  horse,  a  house,  or  a  ship,  may  he  said  to  detain  it,  if  at  the  end  of  the  stipu- 
lated time  he  does  not  return  it  to  the  owner.  He  is  responsible  for  all  incidental  circumstances 
which  may  prevent  him  from  *so  doing.  In  the  present  case  it  is  totally  an  indiflerent  circum-  r«^„ 
stance  that  the  ship  is  a  general  ship  ;  all  and  every  one,  each  singly  for  himself,  is  bound  to  ^ 
clear  within  the  stipulated  time,  if  any  one  do  not  clear  his  go^s,  no  matter  from  what  causa 
(the  ship  being  there  with  them)  he  detaina  the  vessel,  and  renders  it  impracticable  for  the 
ov^uer  to  make  use  of  hsr  for  other  purposes.  Any  one,  therefore,  in  this  default,  is  liable  for 
the  detention  of  the  vessel.  Thus,  in*  Xandall  v.  Lynch,  2  Camp.  352.  it  was  determined  by 
Lord  EUenborough,  that  if  by  reason  of  the  crowded  state  of  the  London  Docks,  a  sh'p  is  de- 
tained there  before  sle  can  be  unloaded  a  longer  time  than  is  allowed  for  that  purpose  by  tho 
charter-party,  the  fn  t|Ehtrr  is  liable  for  this  detention  to  the  owner  of  the  ship. 

The  cause  of  detention,  is  therefore,  immaterial,  if  the  owner  be  not  in  fault.  If  it  be  incidental, 
It  is  an  incident  belorging  to  the  conmgnee ;  it  is  his  mischief,  his  loss,  his  misfortune.  It  is  so 
inufih  longer  lime  beyond  the  contract  taken  from  the  owner;  and  being  the  Casualty,  if  not  the 
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aet  of  the  oonngnee,  he  mutt  pay  for  it.  Thoagb  there  mty  he  no  mutuality  or  priYity  beiween 
the  coDsiffDeee,  yet,  in  regard  to  the  owner,  the  delay  or  impediment  of  one  ia  efiectually  the 
aame  as  the  delay  or  impediment  of  all. 

In  respect  to  mercantile  contracta,  however,  whatever  may  be  the  hardship  in  any  particulat 
case,  the  miachief  will  not  be  eztenaive ;  as  contracta  will  gradually  assume  a  form  suitable  to 
all  possibte  oontingeodes. 


•43]  •BARTON  v.  GLOVEIL   , 

Wbers  a  person  binds  himself  in  an  agreement  to  pay  a  certain  sum  of  money  in  case  of  a 
breach  of  the  terms  of  it  on  on  his  part,  and  it  is  therein  stated  "that  the  sum  mentioned  is 
to  be  considered  as  liqoidaied  damages,'*  Sewide  that  in  an  action  upon  the  agreement,  the 
jury  are  bound  to  give  the  plaintiff  the  whole  money ;  and  that  such  sum  is  not  to  be  coosid* 
ered  ss  a  penalty,  bat  as  damagea  ascertained  between  the  p«irties. 

AflsimpsiT. — PlaintiflT  and  defendant  were  coach  proprietors,  at  Croydon.  On 
the  2d  oi  Aprils  1815,  they  entered  into  an  agfreement,  the  substance  of  which 
was,  that  in  consideration  that  Barton  would  pay  to  the  defendant  the  sum  of 
175/. ;  50/.,  to  be  paid  in  money,  and  the  residue  in  bills  of  a  month  from  the 
date  of  the  agreement,  the  defendant  would  withdraw  his  stage  coach  from  the 
road,  and  not  engage  or  concern  himself  in  driving  any  other  stage  coach  on  the 
road  from  Croydon  to  London.  The  following  was  the  clause  in  the  agreement 
on  which  the  question  arose  :— - 

^  And  for  the  due  and  punctual  performance  of  this  agreement,  each  of  the 
said  parties  to  these  presents  does  hereby  agree  to  bind  himself  to  the  other  of 
them  in  the  sum  of  500/.,  to  be  considered  and  taken  as  liquidated  damages,  or 
sum  of  money  forfeited  or  due  from  the  one  party  to  the  other,  who  shall  neg- 
lect or  refuse  to  perform  his  part  of  the  agreement. 

**JoHN  Glover. 
**  Richard  Barton. 
*^JlprU  2,  1815." 

Best^  Seijt.,  in  addressing  the  jury  for  the  plaintiff,  insisted  that  he  had  a 
light  to  a  verdict  for  the  whole  penalty,  in  case  he  should  show  a  breach  of  the 
agreement.     Fletcher  v.  Dyche,  2  T.  R.  32. 
,,  ,-1         'The  Solicitor  General,  co?i/ra.— The  500/.  is  merely  intended  as  a 

-^  penalty.  It  is  not  because  the  parties  use  the  term  liquidated  damages 
that,  for  every  breach  of  the  agreement  however  slight,  the  whole  penalty  can 
be  exacted.  Penalties  can  seldom  be  enforced  conscientiously ;  courts  of  law 
lean  asainst  them,  and  courts  of  equity  relieve  against  them.  He  cited  Jlatley 
v.  ffSdon,  2  B.  and  P.  346. 

GiBBs,  C.  J. — ^There  are  a  great  many  cases  in  which  stipulated  damages 
are  contracted  for,  but  in  which  tieither  courts  of  law  nor  equity  will  permit  tlie 
parties  to  recover  them.  Neither  of  the  cases  cited  comes  up  to  the  present. 
In  Jlttley  v.  Weldon,  there  was  no  stipulation  that  the  damages  should  be  liqui- 
dated ;  and  in  that  case  there  were  several  minor  fines,  which  repudiated  the 
idea  that  the  whole  penalty  should  be  due  for  every  breach.  But  in  the  present 
case,  unless  the  damages  are  to  be  considered  as  liquidated,  and  definitively  as- 
ecrtained  by  the  parties  themselves,  the  clause  in  the  agreement  means  nothing. 

His  Lordship  said,  he  would  reserve  the  point ;  but  Uie  cause  was  afterwards 
referred. 

Be9t  and  Copley ,  Seijts.,  and  Ptdler,  for  plaintiff. 

SoHciior  General^  and  Lena^  Seijt.,  for  defendant. 
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^Id  Smith  ▼.  DkiemMom,  Z  B,  &,  P.  630,  the  Coart  of  Cominon  Pleas  expressed  them-  r« .. 
selves  clearif  of  opinion,  that  the  word  **  penalty,"  used  in  the  agreement,  effectually  pre-  *• 
Tented  them  from  considering  the  sum  mentioned  ss  liquidated  oamsges.  • 


In  actions  brought  for  the  breach  of  covenants  and  elements,  there  has  sometimes  been  a 
difficulty  in  distinguishing  between  penalties  and  liquidated  damages.  The  fair  result  of  the 
cases  seema  to  be  this-* 

1.  Where  a  sum  of  money,,  whether  in  the  name  of  a  penalty  or  otherwise,  is  introduced  in  a 
covenant  or  agreement,  merely  to  secure  the  enioymentof  a  collateral  object,  the  enjoyment  of 
the  object  is  considered  as  the  principal  intent  of  the  deed  or  contract,  and  the  penalty  only  as 
aocessary,  and,  therefore,  only  to  secure  the  damage  really  incurred.  This  rule  has  long  been 
established  in  courts  of  equity,  and  the  statute  8  ql  9  Wm.  3,  has  introduced  this  practice,  and 
affords  the  same  benefits  to  defendants  at  common  law ;  for  it  is  no  longer  now  matter  of  elec- 
tion in  the  plaintiff  to  proceed  under  this  statute :  the  provisions  are  compulsory  and  must  be 
pursued. 

2.  Where  a  deed  contains  covenants,  or  an  agreement  contains  provisions,  for  the  perform- 
ance of  several  things,  and  then  a  large  sum  is  stated  at  the  end,  to  be  paid  upon  the  breach  of 
performance,  that  must  be  considered  as  a  penalty. 

3.  Where  the  payment  of  a  smaller  sum  is  secured  by  a  larger. 

4.  Where  the  word  penalty  is  specifically  used  it  is  merely  as  asecnrity. 

5.  A  Court  of  Equity  will  relieve  against  a  penalty,  upon  a  compensation ;  and  a  Court  of  Law 
will  not  enforce  it  beyond  the  actual  damage  sustained ;  but  where  there  is  a  covenant  in  a  deed 
to  pay  a  particular  fiquidated  sum,  neither  a  Court  of  Equity  nor  a  Court  of  Law  can  make  a 
pew  covenant  tor  a  man ;  nor  is  there  any  room  for  compensation  or  relief;  as  in  leases,  con- 
taining covenants  for  ploughing  up  a  meadow.  If  the  covenant  be  "  not  to  plough,"  and  there 
be  a  penalty,  a  Court  of  Elquity  will  relieve  against  the  penalty,  and  direct  an  issue  ofguantitm 
damnifieatiu.  And  in  an  action  of  covenant  at  common  law,  a  breach  must  be  assigned,  and 
the  extent  of  *the  injury  will  be  the  measure  of  damages  which  the  plaintiff  will  recover,  r^^g 
But  if  it  be  worded  to  pay  51.  an  acre  for  every  acre  ploughed  up ;  there  is  no  alternative ;  ^ 

no  room  for  any  relief  against  it ;  no  compensation ;  it  is  the  substance  of  the  agreement. 

6.  Where  the  precise  sum,  therefore,  is  not  of  the  essence  of  the  agreement,  the  quantum  of 
damages  may  be  assessed  by  a  jury ;  but  where  the  precise  sum  has  been  fixed  and  agreed 
upon  by  the  parties,  that  very  sum  is  the  ascertained  and  liquidated  damage;  the  jurv  are  con* 
fined  to  it,  and  the  plaintiff  cannot  recover  beyond  it.  For  example,  where  a  siipuiaied  sum 
has  been  claimed  for  breach  of  a  marriage  contract ;  in  which  case  it  might  not  be  possible  to 
ascertain  precisely  what  damages  the  person,  in  respect  to  whom  the  contract  is  broken,  has 
sustained ;  and,  therefore,  the  contracting  parties  agree  to  pay  a  stipulated  sum :  in  such  case, 
the  sum  stipulated  is,  by  the  convention  of  the  parties,  the  real  debt,  and  becomes  due,  t» 
integroj  on  a  breach  of  the  contract. 

7.  But  in  all  articles  guarded  by  penalties,  there  are  two  remedies  to  be  pursued  at  the  op- 
tion of  the  party  injured  :  he  majr,  as  often  as  the  articles  are  broken,  have,  tolies  quotiet,  an 
equitable  relief  upon  the  footing  ot  the  articles  themselves,  for  a  partial  breach  of  contract,  or  he 
may  take  the  penally.  That  is  to  say,  where  there  is  a  penalty  and  covenant  in  the  same  deed, 
the  party  has  his  election  either  to  bring  debt  for  the  penalty,  or  an  action  on  the  covenant  for 
damages.  In  the  former  case,  the  contract  is  rescinded,  and  the  penalty  becomes  the  debt  in 
law  ;  subject,  of  course,  to  relief  in  equity,  and  to  the  restrictions  by  the  mo4e  of  proceeding 
under  the  8  &  9  Wm.  3d.,  inn  Court  of  Law  ;  and  if  the  penalty  be  paid  according  to  the  stipu- 
lation of  the  articles,  or  be  recovered  as  the  debt  in  law,  the  party  cannot  resort  back  to  his 
covenant  or  action  for  the  breach  of  the  contract.  But  he  may  elect  to  bring  his  action  on  the 
contract,  and,  according  to  the  nature  of  the  case,  may  recover  even  beyond  the  amount  of  the 
penalty  in  damages. 

PoHsonbyy  Adam,(i  Br.  Pari.  Caa.  418.  Harrison  v.  Wright,  13  £a«/,  343.  Rolfe  v. 
Peterson,  6  Br.  Pari.  Cos.  470.  Sloman  v.  Walter,  1  Brown.  Cos.  in  Chane.  418.  Hardy  v. 
Jdartin,  ibid.  419.  *Low€  v.  Peers,  4  Burr.  2229.  Cotterel  v.  Hook,  Doug.  101.  Bird  r«.. 
V.  BattdaU,  1  Bladt.  Sep  387,  and  373.  Winter  v.  Trimmer,  tft.  395.  Fletdier  v.  Dpche,  ^  *' 
2  T.  B.  32.  Astleji  v.  Weldon,  2  B.  &,  P.  346.  Smith  v.  Dickenson,  3  B.  6l  P.  6^0.  WU- 
learn  v.  Ashton,  1  Caa^.  78. 


DE  MEDINA  v.  POLSON. 

Though  an  agreement  for  use  and  occupation  is  void  hj  the  statute  of  frauds,  nevertheless,  if 
the  tenant  take  possession  of  the  premises  under  it,  he  becomes  tenant  at  will,  and  reoouflfi 
may  be  had  to  the  original  agreement  to  calculate  the  amount  of  rent. 

This  was  an  action  for  use  and  occupation. — The  plaintiff  claimed  a  quarter's 
rent.  The  defendant  entered  into  a  verbal  agreement  with  an  agent  of  the 
plaintiff  for  the  occupation  of  a  house  in  Burton-streetf  at  the  rent  of  70/.  per 
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Muram.  The  agreement  was  made  on  Friday,  7th  of  October^  1814,  to  take 
the  house  for  three  years ;  possession  to  be  given  on  the  following  Monday, 
bat  the  defendanl  was  not  to  pay  rent,  or  commence  tenant,  until  certain  alter- 
ations were  made  which  had  been  pointed  out  by  the  defendant,  and  agreed  to 
by  the  plaintiflf.  On  Saturday  the  defendant  ordered  some  coals  to  be  sent  into 
the  house  before  Tuesday.  On  the  Monday  the  defendant  gave  notice  to  the 
plaintiff  tliat  he  retracted  the  agreement.  The  coal-merchant,  by  mistake, 
delivered  the  coals  on  Monday.  On  the  Tuesday,  the  defendant  sent  for  them, 
and  they  were  re-delivered  to  him. 

For  the  defendant,  it  was  contended,  that  this  agreement,  not  being  in  writing, 
*4fil  ^^  ^^^^  ^y  ^^  ^statute  of  frauds.     It  was  not  a  lease  in  possession, 
-^  but  in  reversion,  and," therefore,  not  within  the  exception  in  the  statute. 

The  Solicitor  General,  for  the  plaintiff. — Admitting  the  lease  to  be  void,  it 
would  have  the  effect  of  a  tenancy  at  will ;  the  defendant  has  taken  possession 
by  sending  in  the  coab,  and  the  plaintiff  is  entitled  to  a  quarter's  rent. 

Lens,  contra.  The  action  of  use  and  occupation  can  only  be  founded  upon 
the  relation  of  landlord  and  tenant.  Can  it  be  insisted  that  the  actual  taking 
possession  of  the  premises  is  sufficient,  though  the  taking  be  void  by  the  statute 
of  frauds!  The  law  annuls  all  contracts  like  the  present;  you  cannot  claim  any 
portion  of  rent,  because  you  cannot  receive  evidence  oi  any  ingredient  of  a 
contract  which  the  law  has  declared  to  be  void.  The  putting  in  the  coals  is  no 
possession ;  il  might  be  a  trespass,  or  the  subject  of  another  action ;  but  it  will 
not  support  an  action  for  use  and  occupation. 

GiBBS,  C.  J. — The  agreement  is  void  by  the  statute  of  frauds ;  but  I  am  of 
opinion  that  you  may  still  resort  to  it  to  calculate  the  amount  of  rent.  In  case 
the  tenant  under  such  an  agreement  should  take  possession,  he  would  be  a 
tenant  at  will,  and  might  determine  his  tenancy  at  whatever  time  he  pleased. 
The  coals  appear  to  have  been  sent  in  by  mistake ;  the  occupation,  therefore, 
does  not  seem  to  have  commenced.  I  shall  direct  the  jury,  if  they  think  with 
M01  ™®  upon  the  *coa]s,  to  find  a  verdict  for  the  defendant,  and  shall  give 
-^  the  plaintiff  liberty  to  move  upon  the  point  of  law  which  I  have  ruled 
against  him. 

Verdict  for  the  defendant* 

Solicitor  General,  and  Abbott,  for  the  plaintiff. 
Lens,  Serjt.,  and  Giffbrd,  for  the  defendant. 


6ERN0N  et  al.  v.  The  Corporation  of  the  ROYAL  EXCHANGE 

ASSURANCE. 

If  s  ship  by  bad  weather  be  compelled  to  pat  back  to  her  loading  port»  and  upon  examination 
of  her  cargo,  it  is  foand  not  to  be  in  a  fit  atate  to  send  forward  to  its  oriffinal  destinaiion,  and 
altogether  unaiiited  to  the  market  from  aea-damage,  the  insured  is  entitled  to  abandon. 

Afterwards  held  by  the  court*  that  he  was  eniiilcd  td  a  reasonable  time  for  examining  the  state 
of  the  cargo  before  he  made  his  election  to  abandon. 

AcnoN  on  a  policy  of  insurance,  on  sugar,  by  the  Mary,  from  Liverpool 
to  Calais.  The  plaintiffs  claimed  a  total  loss  by  perils  of  tne  sea.  Defence, 
that  it  was  a  partial  loss,  and  885/.  paid  into  court. 

The  policy  was  dated  21st  November,  1814.  The  vessel  took  in  her  cargo, 
on  the  1st  of  December,  and  sailed  from  Liverpool  on  the  2d ;  she  encountered 
very  severe  weather,  struck  on  a  bank,  and  was  compelled  to  return  to  Liver* 
pool  on  the  20th  of  December,  The  agents  for  the  ship  at  lAverpool  gave  im* 
ttediate  notice^  to  the  plaintiffs  in  London,     The  cargo  was  taken  out,  and 
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ceveral  ^examinations  made.  By  letter  of  24th  of  December  they  wrote  ^  ^.^ 
to  the  plaintiffs,  that  the  damage  was  not  so  great  as  was  at  first  expected.  ^  ^^ 
On  the  20th,  after  another  examination,  they  stated  that  some  of  the  boxes  of 
sugar  were  damaged,  but  that  the  rest  of  the  cargo  might  be  re-shipped.  A  few 
days  afterwards  a  final  examination  took  place ;  and  the  opinion  on  the  survey 
was,  that  the  sugars  were  all  more  or  less  dainaged,  and  that  it  would  be  ad- 
Tisable  to  sell  them  for  the  benefit  of  the  underwriters.  The  plaintiffs,  on  the 
2d  of  January^  had  communicated  to  the  underwriters  the  state  of  the  caigo 
according  to  the  information  which  they  then  had.  The  underwriters  observed 
that  they  never  gave  any  directions  upon  the  sale  of  damaged  goods ;  but  re* 
quired  the  damage  to  be  made  out  in  the  usual  manner.  The  report  of  the  final 
survey  on  the  7^  of  January  was  received  by  the  plaintiffs  on  the  9th  ;  on  the 
same  day  they  handed  over  the  report  to  the  underwriters,  and  gave  a  formal 
notice  of  abandonment. 

With  respect  to  the  condition  of  tlie  cargo,  some  of  the  boxes  were  half 
washed  out,  and  others  empty ;  no  part  of  the  cargo  was  in  a  merchantable 
state,  and  could  not  have  been  sent  abroad  but  as  damaged  goods.  The  value 
of  the  sugary,  if  sound,  would  have  been  9,200/. ;  the  plaintiffs  were  only  inter- 
ested in  a  moiety ;  deducting  the  expenses  of  the  sale,  the  sugars  nette4 
6,047/.  5«.  5d. 

The  Solicitor  General^  Best  and  Bosanquet^  Seijts.,  for  defendants. 

1.  This  is  not  a  case  of  total  loss;  it  is  not  like  *the  case  of  goods  p^.. 
being  put  into  a  foreign  port,  where  there  is  no  agent  of  the  party.  The  ^ 
ship  returns  to  her  loading  port  with  her  cargo  damaged  to  the  extent  of  not 
quite  one-third.  The  owners  under  such  circumstances  cannot  turn  it  into  a 
total  loss.  They*  say  the  voyage  was  lost  because  they  would  not  send  the 
goods  to  a  foreign  market  in  a  deteriorated  state  ;  but  there  is  no  case,  when  the 
goods  have  been  returned  into  the  port  where  they  were  laden  with  a  loss  upon 
them  of  less  than  a  third,  in  which  it  has  been  holden  to  be  a  total  loss.  The 
abandonment  will  not  make  a  total  loss  unless  there  be  one. 

2.  Election  to  abandon  must  be  made  immediately ;  the  plaintiffs  have  not 
done  so;  they  knew  of  their  loss  on  the  24th  and  29th  of  December^  and  it  is  to 
be  inferred  from  their  conduct  that  they  meant  to  treat  it  as  an  average  loss ; 
but  they  do  not  give  notice  of  abandonment  till  the  9th  o{ 'January.  Meantime 
the  cargo  was  deteriorating  from  day  to  day. 

I^nSj  Vaugliant  Serjts.,  and  Scarlett,  for  the  plaintiffs. — ^It  is  impossible  to 
do  justice  to  this  as  an  average  loss.  It  is  still  a  point,  When  the  body  of  a  ship 
is  saved,  whether  it  can  be  a  total  loss.  There  are  some  new  cases  on  this 
point :  but  as  to  the  cai^o  it  is  another  question ;  here  there  is  an  entire  loss  of 
the  whole  concern,  the  market  is  lost,  tlie  voyage  is  defeated,  the  whole  specu- 
lation at  an  end ;  besides,  whiere  is  the  injustice  of  claiming  a  total  loss,  when 
the  defendants  have  benefit  of  *salvage.  They  relied  on  the  words  r«|.o 
of  Mr.  Justice  BuUer  in  Mitchell  v.  Eddie,  1  T.  R.  608.  "  Where  the  L  ^"^ 
voyage  is  lost,  but  the  property  is  saved,  the  owners  have  an  option  to  aban- 
don ;  but  unless  they  do  elect  to  abandon,  it  is  only  an  average  loss.*'  They 
contended,  that  the  abandonment  was  in  time ;  the  owners  only  wanted  to  as- 
certain the  real  state  of  the  sugars.  It  is  true,  they  might  have  elected  to  aban- 
don earlier ;  but  it  would  then  have  been  said  that  they  abandoned  prematurely. 
This  is  not  a  csuie  in  which  they  have  been  remiss  ;  they  did  not  hesitate  when 
the  real  state  of  the  sugars  was  known ;  the  sugars  being  a  perishable  com- 
modity, it  was  necessary  to  examine  them  with  reference  to  the  state  of  the 
markets  for  which  they  were  intended ;  they  only  paused  till  the  fullest  inquiry 
could  be  made. 

GiBBs,  C.  J., — As  the  sugars  were  in  existence,  it  could  only  be  a  total  loss 
provided  the  assured  abandon  in  proper  time ;  but  they  are  not  justified  in  aban- 
doning, unless  the  property  be  in  such  a  state  that  it  cannot  be  applied  to  the 
original  purposes  of  the  voyage.     Was  it  in  such  a  state  as  to  be  sent  to  itfi 
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original  destination  T  It  is  in  evidence  that  no  part  was  in  a  merchantable  state. 
Ought  it  then  in  reason  to  have  been  sent  ?  If  not  in  a  pro[>er  condition  for  the 
nuffket,  I  am  of  opinion  that  the  plaintiffs  were  entided  to  abandon,  provided 
such  abandonment  were  in  time. 

His  Lordship  left  it  to  the  jury  to  say,  whether  the  property  was  in  a  fit  state 
*53l  ^  ^  ^°^  forward  *on  the  voyage ;  and  with  respect  to  the  notice  of 
-'  abandonment,  whether  it  was  in  proper,  time  or  not,  his  lordship  reserved 
the  question  for  the  court. 

The  jury  thought  the  sugars  not  fit  to  be  sent  forward ;  and  they  found, 
under  the  direction  of  his  lordship,  that  the  abandonment  was  in  time,  subject 
to  the  question  of  law.     Verdict  for  a  total  loss. 

1.0ms  and  Vaughan,  Serjts.,  and  Scarlett,  ft>r  the  plain  dffs. 

77^  Solicitor  General,  Beat,  and  Bosatiquet,  Serjts.,  for  the  defendants. 

In  the  ensuing  term,  the  Solieitor  General  obtained  m  rule  to  show  cause  why  the  verdict 
iboaUl  not  be  set  aside  and  a  nonsuit  entered. 

Leng  and  Vaugkan,  Serjis.,  showed  cause. 

The  court  were  of  opinion,  that,  as  the  jury  found  the  goods  were  not  in  a  condition  to  ba 
forwarded,  there  was  no  ground  for  saying  that  the  insured  were  not  emitted  to  abandon,  or 
thai  tbe-abandonroent  was  made  too  late.     Rule  discharged.    2  MarshalPs  Reports,  9*2. 

See  likewise  AUwood  ▼.  Henkell,  Park  on  Insurance,  172.  Andergon  v.  koyal  J^edmng^ 
Asturance,  7  Easif  38. 

In  case  of  an  insurance  upon  goods,  what  shall  be  deemed  a  total  loss,  so  as  to  entitle  ths 
assured  to  abandon,  has  been  a  sut»ject  of  much  discussion,  snd  is  not  as  yet  reduced  to  any 
certainty.  It  is  true,  every  case  must  depend  upon  the  circumstances;  but  no  case  has  yet 
defined,  with  the  due  precision,  what  the  general  state  of  circumstances  must  be.  If  the 
*541   ^^y^^^  ^  ^^^  ^^^  whatever  cause,  it  is  said  to  be  a  total  loss.  Manning  v.  ^Newmham^ 

^  2  Marsh.  585.  But  the  rule  in  that  case  is  much  restricted  by  the  decision  of  K.  B.  in 
Andergon  v.  Walligt  2  Maule  and  Selwjrn,  241.  That  was  a  policy  on  goods  at  and  from 
London  to  Quebec,  warranted  free  of  particular  average.  I'he  ship,  owing  to  sea  damage  in  the 
eoarse  of  her  voyage,  wos  obliged  to  run  into  port,  and  undergo  repair,  and  some  pan  of  tb« 
goods  were  damaged,  and  the  repairs  detained  her  so  long  as  to  prevent  her  reaching  Quebec 
that  season,  and  no  other  ahip  could  be  procured  at  that,  or  a  neighboring  port,  to  forward  the 
cargo  in  time,  so  that  the  voyage  was  abandoned,  and  the  ship  ufierwaras  sailed  un  another 
voyasre.  The  conrt  held  that  >his  was  not  a  total  loss  of  the  goods,  and  the  assured  could  not 
abandon.  In  this  case  Lord  EUenborough  says,  **  I  am  well  aware  that  an  insurance  upon  a 
carffo  for  a  particular  voyage,  contemplates  that  the  vovage  shall  be  performed  with  that  cargo, 
and  any  risk  which  renders  the  carso  permanently  lost  to  the  aasured  may  bo  a  cause  of 
abandonment.  In  like  manner  a  total  loss  of  a  cargo  may  be  effected,  not  merely  by  the  de- 
Btracf  ion  of  that  cargo,  but  by  a  total  permanent  incapocity  of  the  ship  to  perform  the  voyage : 
that  is  a  destruction  of  the  contemplated  adventure.  But  the  case  of  an  interruption  of  the 
voyage  does  not  warrant  the  assured  in  totally  disengaging  himself  from  the  adventure,  and 
throwing  the  burthen  on  the  underwrirem.  There  is  not  any  case  or  principle  which  authorizes 
an  abandonment,  unless  where  the  loss  has  been  actually  a  total  loss,  or  in  the  highest  degree 
probable  at  the  time  of  the  abandonment.*' 

Where  the  ship  wos  wrecked,  but  the  goods  brought  on  shore,  though  in  a  very  damaged 
state,  so  that  they  became  unprofitable  to  the  asaured,  it  was  holden  that  the  underwriters  on 
the  goixis,  who  were  freed  by  the  policy  from  particular  average,  could  not  be  made  liable  ae 
lor  a  total  loss  by  notice  of  abandonment.  Tkmnpgon  v.  B.  Exch,  Agg,  Co.  16  East.  214.  This 
decision,  however,  turned  upon  the  clause  in  the  policy  which  excepted  the  underwriters  from 
panicialAr  average.  The  efiect  of  which  was  to  make  them  liable  if  the  goods  were  wholly  lost, 
W  not  if  they  were  only  damaged. 

Bat  I  he  underwriters  were  held  liable  to  a  total  loss  upon  a  cargo  of  corn,  where  the 
•c-i  *ship.  from  the  perils  insured  against,  became  incapable  of  pursuing  the  vovnse,  and 

^  anoiher  vessel  could  not  be  procured  to  forward  the  corn  to  its  destination.  WiUon  v. 
JZ.  Exch.  Agg.  Co,  2  Camp.  623.  The  difference  between  this  case  and  Andergon  v.  WallU 
is,  that  in  the  former  case  the  voyage  was  whollv  lost,  and  the  cargo,  a  periahable  commodity, 
was  deteriorating  daily ;  whilst  in  Andergon  v.  Wallig,  the  voyage  was  only  suspended  or  re- 
tarded, and  the  cargo,  which  was  copper,  could  not  be  injured  by  delay. 

In  M  Ivor  v.  Jiimderton,  which  was  determined  in  K.  B.  in  Hilary  term  lost,  1816.  the  court, 
in  the  judgment  delivered  in  that  cose,  hove  thrown  new  lights  upon  this  very  entangled  but 
important  subject  of  abandonment. 

The  rase  was  this : — A  ship,  insured  from  Liverpool  to  Sierra  Leone,  was  captured  in  the 
eogrseof  her  voyage  by  a  French  frigate,  plunderea  of  her  storea.  and  of  most  of  her  guns  and 
ammunition.  She  was  then  deliverod  bv  the  captors  into  the  possession  (by  way  of  sift)  of  the 
master  of  a  Portuguege  vessel,  which  nad  been  previously  captured  by  the  privateer.  The 
Portuguege  took  the  vessel,  with  the  Britigh  caprsin  and  part  of  the  crew  on  board,  to  FayaU. 
He  there  laid  claim  to  her  in  the  Vice  Admiralty  Court,  which  claim  the  Britigk  captain  op* 
posed ;  the  court,  however,  decreed  in  his  favor,  and  ordered  the  vessel  to  ho  restored  to  him. 
The  Portuguege  appealed  and  the  Britigh  captain  was  oblieed  to  deposit  4272.  to  abide  the  event 
if  the  appcaL    In  the  mean  time,  he  oommunicated  what  had  happened  to  the  plaintiff,  who 
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MYe  notice  of  tbindonmant  to  the  defendant,  which  notice  the  defendant  refaeed  to  accent. 
The  vessel  afterwards,  and  before  the  commencement  of  the  actbn,  arrived  at  Liverpool.  Tm 
question  was,  whether  the  plaintiff  was  entitled  under  these  circumstances  to  recover  as  for  a 
total,  or  for  an  average  loss.  It  was  holden  by  the  court,  that  he  was  entitled  to  recover  for  a 
total  loss:  that  he  bad  a  right  to  abandon  when  the  news  of  the  capture  arrived;  and  nothing 
had  occurred  since  to  defeat  that  right. 

Lord  EUenbonmgk,  in  delivering  the  judgment  of  the  court,  observed.  It  is  contended  that  a 
contract  of  insurance  is  a  contract  of  indemnity ;  and  that,  therefore,  the  actual  damage  sua* 
tained  in  the  result  can  only  be  recovered  *by  the  assured.  And  the  cases  of  **God§all  v.  r^c^ 
BoUero,'*  9  East,  72.  '*  HamiUoH  ▼.  Mendes,**  2  Burr.  1210,  and  **  Bainbrid^e  v.  NeU-  ^  ^ 
«<m,"  10  East,  329,  and  others,  have  been  cited.  But  this  case  is  obviously  diflferent  frum  them 
all.  Here  there  never  was  any  restitution  of  the  ship  in  the  state  in  which  it  was  insured. 
Here  the  guns  and  stores  were  never  restored ;  the  voyage  was  completely  lost ;  and  the  ship 
itself  was  never  fully  liberated  and  restored,  by  reason  of  the  actual  oeposit  of  (he  sum  of  4272. 
to  abide  the  event  of  the  appeal.  The  sentence  of  appeal  is  to  determine  the  right  of  posses- 
sion ;  but  is  the  plaintiff  to  wait  for  that  decision,  accompanied  as  it  must  be  with  damages, 
perhaps  to  a  mucn  larger  amount  than  the  interest  which  he  has  in  the  ship?  Under  thes^ 
circumstances,  what  can  be  said  to  be  the  limits  of  the  pisiniiff's  loss!  If  it  be  an  average  loss, 
who  shall  determine  what  the  average  is?  Can  it  be  safely  said,  that  this  is  not  a  total  loss  f 
And  what  is  to  be  the  extent  of  the  average  loss  under  the  circumstances  of  this  case  ?  Does 
the  mere  restitution  of  the  hull  of  the  vessel  remove  the  idea  of  a  total  loss,  if  the  plaintiff  b6 
compelled  to  pay  more  for  that  restitution  than  the  ship  is  worth  f  Is  the  loss,  under  that  cir- 
cumstance, reducible  only  to  an  average  lossf  If  no  sbandonment  had  been  already  rnade^ 
we  should  have  no  hesitation  in  saying  that  there  are  sufficient  circumstances  to  justify  the 
abandonment  at  this  moment.  An  abandonment  would  be  well  warranted  at  this  instant.  The 
voyage  is  lost ;  the  cargo  is  lost ;  the  stores  are  j^one  :  and  is  the  assured  to  pursue  tha 
bull  with  all  the  trouble,  expence,  and  hazard  of  litigation  in  a  foreign  Court  of  Admiralty? 
Can  it  be  said  that  the  eflect  of  the  abandonment  as  for  a  total  loss,  t>y  reason  of  capture  and 
detention,  is  to  be  frustrated  by  the  continuance  of  a  loss  of  a  similar  kind  f  It  oppears  to  us, 
that  there  existed  at  the  time  of  the  abandonment  a  clear  right  to  abandon ;  that  the  action  was 
well  brought  for  a  total  loss,  and  that  there  exists,  at  the  present  moment,  circumstances  fulty 
sufficient  to  entitle  the  plaintiff  to  recover. 

See.  likewise,  DyBon  v.  Rowcroft,  3  B.  and  P.  474.  Ritdkie  v.  FaUmer^  2  M.  and  S.  290. 
Bvertk  T.  Smitkf  ibid.  278.,  and  for  other  leading  cases  on  the  subject  of  abandonment,  vide 
Go$8  V.  Withers,  2  Burr.  683.  ^Hamitton  v.  Mendee,  1  Black  Rep.  276.  Mitchell  v.  r*.^ 
Eddie.  1  T.  R.  608.  L  ^' 

In  Smith  v.  Robertson,  which  was  a  case  of  oppeni  to  the  House  of  Lords,  2  Dow.  Rep.  474, 
the  Chancellor  (Lord  Eldon)  appeared  far  from  satisfied  with  some  of  the  latter  derisions,  par- 
ticularly Bainhridge  v.  Neilson,  and  Ritchie  v.  Falkner.  I'he  case  of  Smith  v.  Robertson  was 
this — Insurance  on  the  Ruby,  at  and  firom  Halifax  to  F/ymottfA—capiured  on  the  voyage- 
intelligence  of  the  capture — and  immediate  abancfonment ;  and  some  steps  taken  by  the  under* 
writers  to  settle  the  loss.  Intelligence  then  of  the  vessel  being  re-captured,  and  refusal  of  tho 
underwriters  to  settle,  except  for  a  partial  loss.  Held  by  the  Scotch  Admiralty  Court,  and 
Court  of  Sessions,  that,  upon  notice  of  the  abandonment  given,  and  intelligence  of  the  capture, 
the  transaction  was  closed,  and  not  subject  to  be  disturbed,  upon  amr  event  appearing  from 
subsequent  intelligence.  The  judgment  was  affirmed  in  the  House  of  Lords  on  the  ground  of 
the  acceptance  of  the  abandonment  by  the  underwriters.  By  these  means  steering  clear  of 
the  principles  upon  which  K.  B.  had  decided,  Bainbridge  v.  Neilson,  and  Ritchie  v.  ralkner. 

Lord  Eldon  in  this  case  expressed  an  opinion,  that  it  was  a  question,  notwithstanding  all  the 
boasted  certainty  of  the  Law  of  Insurance,  whether  there  was  not  as  much  uncertainty  in  this 
law  as  in  any  other. 
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A  patent  is  void.  1st.  If  the  specification  omit  any  ingredient,  which,  though  not  necessary  to 
the  composition  of  the  thing,  for  which  the  patent  is  claimed,  is  a  more  expeditious  and  bene- 
ficial mode  of  producing  the  manufacture ;  and.  2d.  If  previous  to  the  patent  being  granted, 
the  article  has  been  publicly  Tended  (though  only  four  months)  by  the  patentee  himself. 

This  was  an  issue  out  of  Chancery  directed  to  try  whether  a  patent,  hear- 
ing date  20th  of  January  1812,  was  or  was  not  a  valid  patent  on  the  5th  of 
Fd>Tuary^  1813.  The  plaintifTs  were  assignees  of  Vanurid^  Zinck,  &,  Co. 
and  the  patent  in  question  had  heen  sold  hy  the  hankrupts,  before  their  bank* 
raptcy,  to  the  defendants. 

The  patent  had  been  granted  for  a  new  mode  of  making  verdigrease,  to  be 
called  British  Imperial  Verdigrease.    The  specification  stated  it  to  be  produced 
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from  ceitam  proportions  of  griuholated  copper  and  oil  of  yitriol  bofled  a  certain 
time  in  a  copper  of  a  particular  construction  (which  was  described)  and  alter* 
Wards  strained  oft  and  mixed  with  a  solution  of  potash  or  soda. 

The  verdigrease  so  produced  was  of  a  brighter  green,  and  superior  to  the 
French  verdigrease.  A  chemist  gave  evidence  to  the  utility  and  novelty  of  the 
invention ;  and  a  workman  employed  by  the  patentees  proved  that,  by  foUow- 
kf  the  directions  in  the  specification,  the  manufacture  might  be  produced :  he 
added,  that  he  had  manufactured  it  himself.  It  appeared,  however,  that  Zinck 
was  accustomed  clandestinely,  and  unobserved  by  his  workmen,  to  put  aqua 
fortU  into  the  boiler,  by  means  of  which  the  copper  was  dissolved  more 
*501  ^P^^^y-  ^^  appeared,  likewise,  that  four  months  'previous  to  the  patent, 
-■  the  bankrupts  had  sold  an  article,  composed  precisely  in  the  same  man- 
net  as  that  for  which  the  patent  had  been  obtainedt  under  the  name  of  Dutch 
Imperial  Green* 

The  Solicitor  Oetieral  and  Sdwyn^  for  the  defendants,  made  two  objections : 

1.  The  specification  omits  the  o^ua  ybr^t«,  which  was  a  material  ingredient, 
and  always  employed  by  the  bankrupts  in  manufacturing  the  verdigrease. 

2.  The  verdigrease,  under  another  name,  had  been  publicly  vended  by  the 
bankrupts  previous  to  their  obtaining  this  patent. 

Beat^  Serjt,  for  the  plaintiffs.  1.  The  specification  is  sufiicient  to  make 
the  verdigrease :  the  aqua  fortis  was  no  necessary  ingredient.  Il  did  not 
improve  the  color,  or  save  expence.  It  merely  produced  a  more  rapid  solution 
of  the  copper.  2.  Though  Zinck  sold  the  article  before,  that  is  to  say,  in 
Jlugiutf  1811,  and  the  patent  was  not  obtained  till  January ,  1812,  he  did  not 
hereby  forfeit  his  privilege  in  the  invention.  He  might  still  obtain  a  patent; 
the  discovery  is  still  new ;  the  invention  is  still  his ;  and  the  secret  locked  in 
his  own  breast.  Though  sold,  in  a  few  instances,  the  property  was  not  ren* 
dered  common  whilst  he  kept  the  secret.  The  secret  was  not  disclosed  till  the 
patent  was  obtained. 

GiBBs,  0.  J.— The  objections  to  this  patent  are — ^First,  The  omission  of 
i^^l    aqua  fortis  in  the  specification.     Secondly,  That  the  article  was  not  a 

^  *new  one  at  the  time  of  the  patent;  inasmuch  as  the  bankrupts  sold  it 
previously.  They  gave  it  to  the  world  without  a  patent,  and  they  cannot  afler^ 
wards  obtain  a  patent.  It  is  said  that  this  patent  makes  verdigrease,  and  is 
therefore  sufficient.  The  law  is  not  so«  A  man  who  applies  for  a  patent, 
and  possesses  a  mode  of  carrying  on  that  invention  in  the  most  beneficial  man- 
ner, must  disclose  the  means  of  producing  it  in  equal  perfection,  and  with  as 
little  expence  and  labor  as  it  costs  the  inventor  himself.  The  price  that  he 
pays  for  his  patent  is,  that  he  will  enable  the  public,  at  the  expiration  of  his 
privilege,  to  make  it  in  the  same  way,  and  with  the  same  advantages.  If  any 
thing  which  gives  an  advantageous  operation  to  the  thing  invented  be  concealed, 
the  specification  is  void.  Now,  though  the  specification  should  enable  a  per^ 
son  to  make  verdigrease  substantially  as  good  without  aqua  fortis  as  with  it; 
still,  inasmuch  as  it  would  be  made  with  more  labor  by  the  omission  of  aqua 
forti$9  it  is  a  prejudicial  concealment,  and  a  breach  of  the  terms  which  the 
patentee  makes  with  the  public.  With  respect  to  the  second  objection,  the 
question  is  somewhat  new.  Some  things  are  obvious  as  soon  as  they^are  made 
public.  Of  others,  the  scientific  worid  may  possess  itself  by  analysis.  '  Some 
inventions  almost  baffle  discovery.  But  to  entitle  a  man  to  a  patent,  the  inven- 
tion must  be  new  to  the  world.  The  public  sale  of  tliat,  which,  is  aAerwards 
made  the  subject  of  a  patent,  though  sold  by  the  inventor  only,  makes  the 
*Ain    P^^°^  ^^^^*    ^^  ^  ^^  evidence  that  a  great  quantity  was  sold  in  the  'course 

-'of  four  months  before  the  patent  was  obtained ;  and  that  the  bankrupts 
were  in  the  habit  of  selling  this  manufacture. 

His  lordship  left  two  questions  to  the  jury: — 1.   Whether  a^/a/br/t«  was 

osed  by  the  inventor  as  an  ingredient  in  the  verdigrease    2.  Whether  tb« 

Vol. 
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inrention  was  in  public  sale  before  the  patent     In  either  case  his  lordahip 
thought  the  patent  void. 

The  jury  found  both  questions  in  the  affirmative.    Verdict  for  tl^  defendant. 

Bestf  Seijt,  and  Scarlett^  for  plaintiffs. 

The  Solicitor  General^  and  Sdwyn^  for  defendant. 

The  sabject  of  patent!  for  new  tnventioiis  has  not  been  treated  with  due  pfreciaion,  as  a  braneh 
■ef  law  by  itself,  in  any  of  our  law  books.  It  is  only,  indeed,  within  a  few  years  that  they  have 
become  so  important  a  part  of  our  commercial  machinery,  and  like  a  new  and  peculiar  property* 
have  assumeo  the  qualities  belonging  to  their  specific  nature.  In  Boullon  and  JVatt  t.  BuUt 
2  H.  Black,  463 ;  and  in  HortMower  and  Maberly  v.  Boulton  and  Watt,  8  T.  R.  95,  the  itti- 
portance  of  the  case  and  circumstances  first  drew  the  peculiar  attention  of  the  Courts  of  King's 
Bench  and  Common  Pleas ;  and  the  law  of  patent  rights  for  new  inventions  (as  far  as  those 
cases  go,  which  are  in  fact  but  one  case,)  may  be  found  in  the  arguments  and  judgment  of  the 
courts.  According  to  the  ancient  doctrine  of  the  law,  patents  for  *new  inventions,  like  r^M 
other  royal  grants,  were  regarded  as  proceeding  ex  Mpeeudi  gratia,  and  aiero  motu  of  the  *•  ^ 
crown.  Being  likewise  in  their  nature  a  restriction  upon  general  trade,  they  were  little  favored 
by  our  best  lawyers,  but  considered  as  grants  of  the  crown,  in  some  degree  at  the  expense  of 
the  subject.  1  ney  were,  therefore,  according  to  the  equitjr  of  all  grants  of  the  sovereign,  in- 
terpreted with  the  greatest  strictness,  and  the  law  gave  as  little  as  was  consistent  with  the  frith 
of  the  rojral  word.  But  in  the  improvement  of  manufactures,  and  in  the  more  guarded  exercise 
of  the  prerogative,  patents  have  assumed  a  more  beneficial  form  and  character.  They  are  thus 
a  kind  ofeamfrighi  of  trade.  The  property  and  exclusion  are  given  to  the  inventor,  for  the 
public  benem ;  to  reward  him  and  encourage  others.  This  is  the  present  legal  acceptance  of 
patents  for  new  inventions.  It  may  be  useful  to  give  a  brief  view  of  the  law  upon  this 
subject.  Our  plan  necessarily  confines  us  to  principles,  as  collected  from,  and  supported  by» 
sotnorities. 

Patentees  for  new  inventions  are  left  by  the  stat.  21  Jac.  1.  c.  3.,  to  the  common  law,  and  the 
remedies  which  follow  the  nature  of  their  rights :  but  to  render  their  patents  valid,  all  the  con- 
ditions reonired  by  the  above  statute  must  be  observed.  That  statute  condemns  all  monopolies  { 
but  the  5tn  and  6tn  aections  save  letters  patent,  and  grants  of  privileges  of  the  sole  working  ana 
making  of  any  new  wtanufaelure  within  this  realm,  to  the  first  and  true  inventor,  so  that  they 
be  not  contrary  to  the  law,  or  mischievous  to  the  state.  The  word  manufacture  is  of  most  ex- 
tensive meaning,  and  applies  not  only  to  things  made,  but  to  the  practice  of  making ;  to  prin- 
ciples carried  into  practice  in  a  new  manner ;  and  to  new  results  of  principles  carried  into 
|iractice. 

The  questions  which  generally  arise  upon  patents  are^lst.  Whether  the  eubject,  for  which 
the  monopoljf  ia  claimed,  were  a  known  invention,  and  in  use  before  the  patent.  2d.  Whether 
the  specincation  be  suflEicient  to  enable  others  to  make  it  up,  in  a  mode  as  beneficial  as  that 
which  is  made  use  of  bv  the  inventor  himself.  The  meaning  of  the  specification  is,  that  others 
may  be  taught  to  do  tne  thing  for  which  the  patent  is  granted ;  and  that,  after  the  term,  the 
public  shall  have  the  benefit  otthe  discoverer.  *If  the  specification,  therefore,  be  false,  or  r^M 
there  be  any  concealment,  either  in  the  prindplea  and  composition,  or  the  mode  of  op-  ^ 
eration,  the  patentee  is  guihy  of  a  fraud  upon  the  public  rights;  his  specification  is  false,  and  his 
patent  yoid.  Therefore,  in  a  patent  for  trusses  for  ruptures,  the  patentee  omitted  what  was 
yery  material  for  tempering  steel,  which  was  rubbing  it  with  tallow,  and  for  want  of  tliat  Lord 
MantfieU  {BulL  N.  P.  76.)  held  the  patent  void. 

In  the  King  v.  Arhtright,  which  was  a  ecirefaeioB  to  repeal  a  patent,  BuUer,  J.  lays  down 
these  rules: — 1.  A  man,  to  entitle  himself  to  a  patent,  must  disclose  his  secret,  and  specify  his 
invention,  in  such  a  way,  that  others  of  the  same  trade,  who  are  artists,  may  be  taught  to  do 
the  thing  for  which  the  patent  is  granted,  by  following  the  directions  of  the  specification,  with- 
out any  new  invention  or  addition  of  their  own.'^2.  He  must  so  describe  it,  that  the  public 
may,  after  the  expiration  of  the  term,  have  the  use  of  the  invention  in  as  cheap  and  as  beneficial 
s  way  as  the  patentee  himself  uses  it ;  and,  therefore,  if  the  specification  describe  many  parts 
of  an  instrument,  or  machine,  and  the  patentee  himself  uses  only  a  few  of  them,  or  doea  not 
state  how  they  are  to  be  put  together,  or  used,  the  patent  is  void. — ^3.  If  the  specification  be  in 
any  part  of  it  materially  false  and  defective,  the  patent  is  against  law,  and  cannot  be  supported. 
BuU.  N.  P.  77. 

When  it  appeara  that  the  patentee  has  made  a  full  and  fiitr  discovery,  he  is  entitled  to  the 
protection  which  the  law  gives  him.  But  where  the  discovery  is  not  fully  made,  the  law  will 
prevent  any  imposition  on  the  public,  and  vindicate  its  rights.  Slight  grounds  will  be  sufficient 
to  vscate  the  patent,  as  in  the  case  of  the  patent  for  steel  trusses,  already  cited.  The  patentee, 
therefore,  should  give  a  specification  of  the  invention  in  the  clearest  and  most  unequivocal  terms 
of  which  the  subject  is  capable ;  and  if  it  appear  that  there  be  any  unnecessary  ambiguity,  af- 
fectedly introduced  into  tne  specification,  or  any  thins  which  tends  to  mislead  the  public,  in 
that  case  the  patent  is  void.  So,  if  the  patentee  say.  that  by  one  pnx^ess  he  can  produce  three 
thinga,  and  he  faiU  in  one.  Tnmer  y.  Winter,  1  T.  R.  602.  So,  if  the  specincation  direct 
the  same  thiiMf  to  be  produced  several  ways,  or  by  *seycral  different  ingredients,  and  any  r«g^ 
one  of  them  nil.    Rtd.  >>  ^* 

•  As  to  the  invention,  the  rule  of  law  is  very  different  from  what  it  is  in  the  specification ;  for 
with  regard  to  the  specification,  if  any  one  part  of  the  invention  be  not  sufficiently  describedt 
the  whole  patent  is  void ;  but,  as  respects  toe  invention,  if  any  one  part  of  it  be  new  and  usefttl« 
that  is  sufiEdent  to  sustain  a  patent  for  the  particular  object  of  the  invention.  Bu  the  patent 
Most  not  be  more  ezteosiye  than  the  inyentioQ.    Therefore,  if  an  invention  consist  In  an  addi* 
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tioQ  or  an  inwrovement  only,  snd  the  patent  is  fi>r  the  whole  machine  or  manofactore,  it  is  void. 
The  King  y.  EUe,  Ball.  N.  P.  76. 

In  M^rrig  t.  Braivdpa,  the  question  was.  whether  an  addition  to  an  old  stocking-frame  waa 
the  subject  of  a  patent.  Lord  MamsJieU  said,  if  the  general  i|ue8tion  of  law,  yis.,  that  there  can 
be  no  patent  for  an  addition,  be  with  the  defendant,  that  objection  would  go  to  repeal  almost 
every  patent  that  was  ever  granted.  There  was  a  verdict  for  the  plaintiff',  which  was  ae* 
^iesced  in.  Ball.  N.  P.  77.  "  Since  that  time  it  has  been  the  general  received  opinion  in 
Westminster  Hall,  that  a  patent  for  an  addition  is  good,  but  then  it  must  be  for  the  addition 
only,  and  not  for  the  whole  machine.**  Per  BuUert  J.  in  BcuUan  v.  Bull,  2  Henry  Black.  489. 

In  the  last  case,  which  was  in  the  Comm.  PI.,  that  court  was  equally  divided,  whether  a 
patent  for  a  new  invented  method  of  usin^  an  old  engine  in  a  more  beneficial  manner  than  here- 
tofore, by  the  employment  of  certain  pnnciples,  was  vslid  or  not.  Afterwards  another  action 
was  brought  upon  the  same  patent,  and  a  general  verdict  having  been  found  for  the  plaintiffs, 
and  judgment  nven  for  them  by  the  Court  of  Common  Pless,  the  defendsnts  brought  a  writ 
of  error  in  K.  5.  It  may  be  neoeasary  to  state  the  case  more  fully,  as  it  is  the  leading  case 
■pon  the  sabject. 

It  was  a  patent  to  A.  for  his  method  of  lessening  the  consumption  of  steam  and  fuel  in  fire- 
engines  :  the  specification  stated,  that  the  method  consisted  of  the  following  principles,  '*  [de* 
scnbing  the  mode  in  which  these  principles  were  applied  to  the  purposes  of  the  invention]" 
afterwards 
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-'engines, 

vending  certain  engines  by  him  invented  for  lessening  the  consumption  of  steam  and  fuel  in 

fire  engines,'*  4tc. ;  it  granted  him  the  sole  right  of  making  and  selling  the  said  engines. 

The  defendants  contended,  Ist.  that  it  was  a  patent  for  a  principle  and  not  a  new  manufacture, 

and  that  nothing  could  be  the  object  of  a  patent  but  a  new  manufacture.      2d.  That  if  it  were  a 

Ctent  for  a  manufacture,  namely,  the  steam  engine,  it  waa  not  new ;  and  that  the  patent  should 
ve  been  for  the  sddition  only,  and  not  the  whole  engine.  The  court  of  K.  B.  were  of  opinbn 
that  this  invention  was  the  subject  of  a  patent :  that  it  waa  not  a  patent  for  principles  only,  but 
for  principles  imbodied  in  an  engine  or  machine,  to  produce  the  effoct  describea,  viz.  that  of 
lessening  the  consumption  of  steam  and  fuel  in  fire  engines ;  and  that  it  was  not  a  patent  for  an 
old  engine,  but  for  an  addition  to,  or  an  improvement  of,  the  old  engine.  The  judgment  of  C. 
P.  was  affirmed. 

From  these  two  esses,  BouUon  v.  BuU,  2  Hen.  Black.  489,  and  HornUower  v.  BeuU&n,  8  T. 
R.  95,  may  be  deduced  almost  all  of  the  learning  and  law  on  the  subject  of  patents  for  new 
inventions.  . 

The  word  used  in  the  statute  ofJamee  is  manufacture :  we  have  already  observed  npon  the 
•ztent  of  its  meaning.  Under  this  class  we  may  comprehend,  in  the  nrst  place,  new  com- 
positions of  things,  such  as  manufacturee  properly  so  called.  2d.  All  mechanical  inventiona, 
whether  made  to  produce  old  or  new  effects ;  for  a  new  piece  of  mechanism  is  a  thing  made. 
3d.  Under  the  practice  of  makings  which  is  another  and  perhapa  the  primary  meaning  of  tho 
word  manufacture,  we  may  class  all  new  artificial  mannera  of  operating  by  the  band,  or  with 
instruments  in  common  use ;  new  processes  in  any  art,  producing  effects  useful  to  the  public. 
When  the  effect  produced  is  some  new  substance  or  composition  of  things,  the  patent  ought  to 
be  for  each  new  substance  or  composition,  without  regard  to  the  mechanism  or  process  by  which 
it  is  produced.  When  the  effect  produced  is  no  new  substance,  the  patent  can  only  be  for  the 
mechanism,  if  new  mechanism  be  used,  or  for  the  process,  if  it  be  a  new  method  of  operating 
•661  *^'^^  ^^  without  old  machinery,  by  which  the  effect  is  produced. 

^  ^  "New  methods  of  manufacturing  articles  in  common  use  may  be  said  to  be  iieio  manufac" 
fsrcf,  in  one  of  the  common  acceptations  of  the  words.  Three-fourths  of  the  patents  granted 
since  the  statute  are  for  methods  of  operating^  and  of  manufacturing,  producing  no  new  snb- 
Btance,  and  emplopng  no  new  machinery.**    Per  Eyre,  Ch.  J.  in  Boidton  v.  Watt, 

It  is  clear,  however,  that  there  cannot  be  a  patent  for  z  philosophical  principle  only,  but,  for  a 
principle  so  fiir  imbodied  and  connected  with  corporeal  substances,  ss  to  be  in  a  condition  to 
act,  and  to  produce  effects,  in  any  art,  trade,  mysterv,  or  manual  occupation,  there  may  be  a 
patent.  Per  Evrcj  C.  J.  ibid.  So  a  patent  for  a  macoine  improved  by  a  phUoeophieal  principle, 
though  the  machine  existed  before,  is  good.  Ibid,  Mechanical  and  chemical  discoveries  are 
fabjecis  for  patents  ss  well  as  manufactures  properly  so  called ;  and  that  although  the  materials 
be  old,  if  the  arrangement  or  compound  be  new.  But  then  the  patent  must  be  restricted  to  the 
arrsngement  or  compound :  and  in  all  cases  the  new  and  the  old  should  be  accurately  diatin- 

Kished.  So  a  foreign  article  is  considered  as  a  new  manufiicture,  upon  its  first  introduction 
re,  although  it  may  have  been  old  abroad.  Jessop*s  ease,  cited  in  BouUon  v.  Watt. 
The  publisher  of  the  discovery  is  entitled  to  a  patent  for  it,  whether  he  happen  to  be  the  ori^ 
^al  inventor  or  not.  It  is  he  who  confers  the  benefit  upon  society;  not  the  man  who  hoards 
It  up  in  his  own  breast ;  for  where  one  person  had  discovered  a  new  method  of  makine  refract- 
ing telescopes,  but,  never  having  made  it  public,  another  had  obtained  a  patent  for  it,  the  patent 
was  deemed  valid.  This  wss  Dolland*s  case,  as  stated  by  BuUer,  J.,  in  BouUon  v.  IToll,— 
Mere  iocidenta  commonly  known  need  not  be  stated  in  a  specification. 

In  an  action  for  infringing  his  patent,  a  patentee  must  give  some  evidence  (slight  evidenes  wiU 
be  sufficient)  of  the  novelty  of  his  inventfon,  and  that  it  can  be  produced  by  the  mode  ^      ^'^ 
specification. 
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WhtTO  the  unnd  elatms  and  ncehres  the  retorn  pramiam  due  upon  the  wmwtl  of  the  venel, 
and  the  f^Aky  ie  acUuated  upon  that  footing,  be  cannot,  without  an  expren  stipalation, 
reaoit  again  to  the  underwriter  in  any  oontingency  of  the  adventure. 

Action  upon  a  policy  of  insurance  on  goods  on  board  the  Jonge  A^thony^ 
from  London  to  Jimaterdam  or  Rotterdam ;  the  policy  was  eflfected  at  fifteen 
ffuineas  per  eent.^  two  to  be  returned  on  arrival.  The  ressel  bad  been  seized 
by  the  Dutch  Government ;  but  upon  the  plaintiff's  agent  entering  into  a  bond 
to  the  Attorney  General  of  the  Dutch  Government,  that  in  case  the  goods 
should  be  confiscated  the  bond  should  be  in  force,  she  was  liberated.  In  July^ 
1810,  the  ship  and  cargo  were  condemned;  and  the  plaintift's  were  called  upon 
to  satisfy  their  bond,  which  they  accordingly  did.  After  the  arrival  of  the  ves- 
mI,  and  before  the  condemnation,  the  plaintiff's  broker  applied  to  the  defendant 
for  the  return  premium  of  five  guineas,  which  he  immediately  paid;  his  initials 
were  put  to  the  policy  in  the  usual  way,  to  signify  that  it  was  adjusted,  and 
then  struck  out.  The  bond  was  mentioned  to  him  before  he  settled ;  he  said« 
he  was  glad  that  the  vessel  had  arrived,  as  he  heard  some  ships  had  been 
seized.  The  cargo  sold  for  more  than  its  estimated  value,  and  the  plaintiffs 
claimed  an  average  loss. 

Lens,  Seijt,  for  defendant. — ^The  plaintiffs  have  claimed  and  received  a 
return  of  premium  with  a  knowledge  of  all  the  circumstances.     If  they  had  a 

Srivate  reservation  or  contingent  right,  they  ought  to  have  communicated  it 
iut  claiming  *upon  the  foundation  of  arrival,  without  any  further  expla-  r-^^ 
nation  to  the  defendant,  it  is  a  tacit  admission  that  they  have  no  other  >- 
claim.  If  they  intended  to  claim  upon  the  contingency  of  a  loss,  the  broker 
should  have  taken  the  premium  without  prejudice.  He  could  not  receive  the 
premium  on  arrival,  but  on  the  express  footing  of  arrival.  They  never  inti- 
mate they  have  any  other  demand.  It  is,  therefore,  a  determination  of  the 
adventure. 

The  Solicitor  General,  contra. 

GiBBs,  C.  J.— The  return  of  five  per  eeni.  on  arrival  means,  that  if  the 
adventure  be  safely  terminated,  and  the  underwriter  free  firom  all  danger  of  loss, 
and  dischaiged  from  all  other  claims,  he  will  return  to  the  assured  a  portion  of 
the  premium  which  he  has  received.  The  plaintiffs  have  no  right  to  call  on 
the  underwriters  unless  the  risk  be  at  an  end ;  whilst  they  are  subject  to  any 
danger  they  cannot  be  called  upon  to  return  the  premium.  The  return  pre* 
mium  is  only  due  when  the  adventure  is  wound  up.  If  any  thing  of  risk,  as 
respected  that  bond,  remained  outstanding,  it  should  have  been  communicated 
to  the  defendant  when  the  return  premium  was  claimed.  It  should  then  have 
been  demanded  as  matter  of  favor,  and  not  of  right ;  because  it  is  not  due  of 
right  until  the  risk  is  closed.  If  the  plaintiffs  intended  to  reserve  a  contingent 
claim  upon  the  underwriters  after  they  received  the  return  of  premium,  Uiey 
should  have  stipulated  for  it. 

His  lordship  left  it  to  the  jury,  whether  the  *whole  adventure  was  to  r^^g 
be  considered  as  closed  by  the  acceptance  of  the  return  of  premium,  or  ^ 
whether  it  was  received  with  a  reservation  that  the  underwriters  should  still  be 
liable  if  the  bond  were  put  in  force. 

The  juiy,  which  was  a  special  jury,  found  for  the  defendant. 

The  SoUdtor  General,  nest,  Seijt.,  and  Gaeelee,  for  plaintiffs. 

Leni  and  Faughan,  Serjts.,  and  Taddy,  for  defendant. 
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PEARCE  et  aL  v,  GOWIE. 


Hi*  woti^  **  all  nrte  of  wool,"  in  the  43  O.  3.  e.  155.  •.  13.,  do  not  indada  coUtm  W9ol; 
Mpeenlly  wlieii  the  words  wool  and  ealUm  wool,  we  used  ih  UMXher  chiiae,  and  in  the  same 
aeecion  of  tko  aet,  aa  diatinot  oommodiriea.  Therafora,  the  importation  of  cotton  from  Amdia 
ialand,  in  a  Portngueae  vetael,  owned  by  a  British  subject,  the  captain  and  crew  of  which  are 
Portagvaae.  is  eonirary  to  the  Na^igatioa  Act.  The  55th  G.  3.  c.  8.  ia  not  an  exposition  of 
tiia43d. 

Thu  waS'Sn  action  on  a  policy  of  insurance  on  a  Portucuese  vessel  owned 
«7  a  British  subject,  at  and  froni  Amelia  island  to  Liverpool.  The  vessel  took 
m  her  cargo  at  JimeUa  island.  With  the  exception  of  some  tierces  of  rice  on 
Doard  it  consisted  of  cotton.  The  ship,  on  account  of  bad  weather,  was  obliged 
*7Q1  ^  P^^  ^^^^  ^  Amelia  island,  *where  she  was  found  to  have  sustained  so 
-^  ranch  damage  that  it  became  necessary  to  sell  her.  The  plaintiffs  claimed 
a  total  loss. 

Be9U  Ser^t,  and  JHchardson^  for  defe;idant-»The  voyage  is  illegal  bv  the 
Navigation  Act.  A  ship  of  this  description,  the  master  and  crew  of  which  are 
foreigners,  cannot  bring  any  such  commodities  from  a  Spanish  setdement  in 
Sotak  America.  The  plaintiffs  will  rely  on  the  43  6.  3.  c.  153.  s.  13.;  but 
Ihat  act  only  authori7eft>  them  to  import  into  Great  Britain  all  sorts  of  wooL 
The  act  proceeds  to  g^ve  a  liberty  to  import  into  Ireland  **  all  sorts  of  barilla, 
isc.,  and  wool  and  cotton  wool.*'  There  is,  therefore,  an  obvious  distinction 
made  by  the  legislature ;  the  bulk  of  this  ship's  cargo  was  cotton  wool,  and  not 
the  wool  which  the  act  permits  to  be  imported  into  Great  Britain.  Wool, 
standing  alone,  means  wool  from  the  back  of  the  sheep,  and  not  cotton  wool. 

The  Solicitor  General^  for  plaintiffs.^-The  act  says  "all  sorts  of  wool,'* 
which  includes  cotton  wool.  The  word  wool,  in  respect  to  Ireland^  is  not 
used  in  the  same  meaning  as  in  respect  to  England.  The  term  wool,  it  is 
contended,  applies  to  the  animal :  that  may  be,  as  regards  Ireland;  but  **  all 
sorts  of  wool,"  includes  both  animal  wool,  as  well  as  cotton  wool.  The  55  6. 
3.  c.  8.  continues  the  act  of  the  43d,  and  is  an  exposition  of  it.  It  makes  it 
lawful  to  import  into  Great  Britain  all  sorts  of  wool,  and  cotton  wool.  Its 
intent  is  to  continue  the  privileges  of  die  43d,  and  not  to  give  new  privileges. 
^.-|  It  cannot  be  said  *to  be  a  continuing  act,  if  it  gives  new  powers.  The 
-J  55th  recites  the  43d,  and  shows,  that  in  the  former  act  cotton  wool  was 
virtually  included  in  the  term  wool.    It  is,  therefore,  an  explanation  of  the  43d. 

GiBBs,  C.  J. ^—Cotton  wool  is  not  included  in  the  term  wool  in  the  act  of  the 
43d  of  the  King.  .  Wool  is  produced  from  the  animal ;  cotton  wool  grows  froni 
the  ground :  when  applied  to  wool,  it  means  unmanufactured  wool.  An  irre- 
sistible argument  is  furnished  by  the  two  branches  of  the  act  as  respects  Irdand 
and  Engumd.  Why  should  cotton  wool  be  specifically  mentioned  in  the  clause 
to  import  into  Ireland?  It  would  have  been  included  in  "all  sorts  of  wool.'* 
The  legislature  evidently  meant  to  distinguish.  The  55th,  I  think,  clearly  shows 
that  cotton  wool  was  not  comprehended  in  the  words  "  ail  sorts  of  wool,"  used 
in  the  43d 

Plaintiffs  nonsuited. 

The  Solicitor  General^  Lene,  Sent.,  and  Scarlett^  for  the  plaintiffs. 
Bestf  Serjt.,  and  Richardson  for  the  defendant 

The  illegality  in  the  present  caae  aioae  out  of  the  aystem  of  the  navigation  laws ;  a  system  te 

taoi  be  referved  ^nerally  to  the  oekbraied  act  of  C.  2.  c.  12. ;  and  tbouffh  aome  traoeo  ^ars 

<*  to  be  ibond  m  the  earlier  perioda  of  our  hiatory,  yet  that  act  i«  naually  considered  aa  the 

laais  of  the  ayatem  as  it  now  stands.    Vide  WiUom  v.  Mamfoit,  8  T.  K.  61,    Sqhim  v.  iSoaiB, 

IB   4&  P.  432. 


38  Marsh  v  Pedder.  N.  P.  1815.  [7^ 

»MARSH  V.  PEDDER  et  aL  [«78 

In  an  netion  of  oorenant  upon  a  charter-parfv  for  freight,  it  is  no  defence  that  the  plaintiff  re* 
ceiled  part  of  the  freight  in  money  from  the  defendants*  agent  abroad,  and  the  reeidoe  in  a 
bill  (without  the  privily  of  the  deiendanie)  drawn  by  the  agent  upon,  and  accepted  by  certain 
merchants  at  London ;  and  which  bill  was  afterwaras  dishonored  upon  the  insolvency  of  the 
drawer  and  acceptors.  But  the  defendants  are  still  bound  to  pay  the  freight  owing  to  tho 
plaintiff;  and  such  bill  is  not  to  be  deemed  payment,  ihoogh  aelendants  were  not  informed 
of  the  transaction  uniii  after  the  failure  of  the  parties  to  it. 

• 

CoTENAMT  on  a  Charter-party.-— The  plaintiff  was  the  owner,  and  the  defend- 
ants freighters  of  the  Rover  $  the  voyage  was  from  London  to  Antwerp^  and 
the  fipeight  and  primage  410/.  The  declaration  averred  a  delivery  of  the  goods 
at  Antwerp^  and  alleged  a  breach  in  the  non-payment  of  the  freight.  There 
were  several  pleas :  the  substance  of  them  was — ^That  one  Joseph  0<ey,  to 
whom  the  captain,  (who  was  the  plaintiff,}  was  directed  to  apply  at  Antwerp 
for  the  freight,  dl^.,  paid  plaintiff*  151/.  13«.  Gdf.  part  of  the  410/.;  and,  for  the 
residue,  gave  his  bill  of  exchange,  drawn  on  Baker^  Mant^  and  Page^  in  Zon- 
don^  payable  at  sixty  days*  date  to  plaintiff's  order,  for  258/.  6«.  6<f.;  which 
bill  was  duly  accepted ;  and  that  plaintiff  received  the  151/.  13*.  6(/.,  and  the 
■aid  bill  of  exchange,  in  full  payment  and  satisfaction.  The  plaintiff  replied  to 
these  pleas,  that  he  did  not  take  the  bill  in  satisfaction,  but  as  a  security  only, 
and  that,  by  reason  of  the  insolvency  of  Osey^  the  drawer,  and  Baker  4"  Co., 
the  acceptors,  he  was  *unable  to  procure  payment  of  it.  It  appeared,  r««A 
that  defendants  had  given  the  plaintiff  a  letter  to  0«ey,  at  Antwerp^  di-  ^ 
recting  him  to  pay  for  the  entire  freight  410/.,  and  to  give  them  the  earliest  in* 
telligence  of  the  vessel's  arrival.  The  plaintiff  had  been  before  chartered  by  the 
defendants ;  had  been  addressed  to  Osey,  and  received  payment  from  him.  The 
defendants  Ukewise  sent  the  following  letter  to  Osey  : — ^  Mr.  Joseph  Oseuf^^ 
According  to  the  manifest,  you  will  receive  for  our  account  450/.  Os.  \\d.  Fhe 
balance  we  shall  be  obliged  by  your  remitting  to  us,  less  your  charges." 

On  the  arrival  of  the  vessel,  Osey  paid  in  discharge  of  the  freight  151/.  13«.  6<f. 
and  gave  a  bill  of  exchange  for  258/.  6«.  6df.,  the  residue  of  the  freight,  drawn 
by  his  agent,  to  tlie  order  of  Marshy  upon  Baker^  Manif  and  Pagt^  London. 
This  bill  was  accepted  by  plaintiff  without  any  stipulation.  On  the  1st  of  May^ 
Osey  remitted  defendants  72/.,  and  claimed  a  deduction,  from  some  moneys  of 
defendants  in  his  hands,  of  410/.,  as  paid  to  plaintiff  for  their  use.  The  bill 
was  regularly  accepted  by  Baker  4"  Co.,  in  London^  and  became  due  in  the 
latter  end  of  June.  In  the  mean  time  0«fy,  and  Baker  4"  Co,,  became  insol- 
vent, and  the  bill  not  being  paid,  plaintiff  applied  to  the  defendants  for  the 
residue  of  the  freight. 

The  Solicitor  General,  and  CampbeH,  for  the  plaintiff,  relied  on  Tapley  v. 
Martens,  8  T.  R.  451.  and  Everett  v.  Collins,  2  Camp.  515. 

*Best,  Seijt.,  and  Scarlett,  for  the  defendants.  It  appears  by  the  chai^  fjA 
ter-party,  that  the  freight  was  to  be  paid  at  Antwerp,  and  not  in  London,  ^ 
It  also  appears  that  there  was  a  sum  of  money  in  Osey^s  hands,  the  balance  of 
which,  after  payments  which  he  was  directed  to  make,  he  was  to  remit  to  the 
defendants.  The  plaintiff  takes  the  bill  without  communication  with  the  de- 
fendants. He  thus  got  a  new  security  upon  another  person.  No  captain,  who 
is  to  receive  his  freight  at  Antwerp,  having  taken  a  bill  drawn  upon  a  third 
person  ^which  is  the  material  distinction)  can,  on  any  contingency,  resort  to  the 
freighters,  who  authorized  him  to  receive  the  money  for  the  freight  at  the  port 
of  delivery.  If  tho  plaintiff  had  told  Osey  that  he  took  the  bill  as  security  onlyt 
*hat  would  have  reserved  his  right  against  the  defendants ;  but  if  he  mention 
nothing  about  security,  he  takes  it  as  payment.  Tapley  v.  Martens  does  not 
tpply.    This  is  no  bill  of  exchange  drawn  on  defendants  here.    No  intimatx  I 
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lijiTen  to  defendants  that  the  plaintiirhad  got  the  bill,  tQl  Oaey  failed.  Plaiii- 
.  4fl  mnet  take  the  conaequenoe  upon  himaelf  if  he  will  receive  a  bill  drawn  on  a 
perfect  stranger.  If  a  bill  had  been  given,  and  not  accepted,  it  would  not  have 
d«iiie ;  but,  by  interposing  a  third  person,  a  new  security  is  given.  If,  upon 
simple  contract,  a  bUl  of  the  partv  had  been  given  and  dishonored,  it  would  have 
been  no  payment ;  but  the  security  of  a  third  person  might  be  pleaded  as  accord 
and  satisfaction.  If  a  person  be  tfie  principal  in  a  bond,  and  the  obligee  takes 
%mK-\  A  bank-note  in  dischaige  of  the  bond,  and  *the  bank  fails,  it  is  payment. 
^  Besides,  plaintiff  might  select  this  mode  of  payment  for  his  own  con- 
▼enienoe. 

GiRBs,  C.  J«r— The  question  is,  are  the  defendants  liable  at  law  for  the 
freight.  The  plaintiff  covenants  to  deliver  the  goods  according  to  the  charter- 
party  ;  the  defendants  covenant  that  they  will,  by  themselves  or  assigns,  pay 
freight.  If  the  defendants  themselves  had  paid  part  by  bill,  and  that  bill  dis* 
honored,  unless  there  had  been  proof  that  the  plaintiff  took  it  in  full  satisfac- 
tion, it  would  not  have  been  payment.  It  is  the  same  when  payment  is  made 
through  an  agent,  and  part  is  paid  in  money,  and  part  by  a  bill  which  is  dis- 
honored. The  defendants  will  remain  liable  to  so  much  of  the  freight  as  is 
not  paid.  Circumstances  may  vary  this  case.  If,  when  money  is  ofiered,  the 
plaintiff  chooses,  for  his  own  accommodation,  to  take  a  bill,  there  would  be 
some  weight  in  the  aigument.  It  is  not  stated  that  the  plaintiff  knew  that  Osey 
was  to  pay  him  in  cash.  It  is  not  to  be  inferred  that  Usey  was  so  to  pay  him. 
The  defendants,  therefore,  are  liable  for  so  much  of  the  freight  as  remains  due. 

Verdict  for  plaintiff,  258/.  6s.  M 

The  Solicitor  General^  and  CampbeU  for  plaintiff. 

Btsii  Serjt.,  and  Scarlett,  for  the  defendants. 

•76]  •REPORTER'S  NOTE. 

Tl^plejf  v.  MarUnt  is  naterially  distinguished  from  the  present  ease.  A,  wishing  to  send 
floods  to  B.  at  X,  employed  C.  to  carry  and  deliver  them  to  B,,  and  engaged  to  pay  C.  for  the 
freight ;  C.  on  delivering  the  goods  took  a  bill  of  exchange  from  B.  drawn  on  A,,  which  bill 
was  never  paid.  It  was  held  Aat  A.  was  liable  to  pay  the  amount  of  the  freight  to  C.,  notwith- 
standing the  bill  of  exchange.   8  T.  R.  451. 

But  if  the  plaintiff  bad  been  guilty  of  any  negligence  after  he  had  taken  the  bill,  in  not  endeav- 
oring to  enforce  payment  of  it,  that  might  have  been  an  answer  to  the  demand  in  the  princi- 
pal ease.  All  that  could  be  required  of  the  plaintiff  was,  that  he  should  use  common  prudenco, 
sod  in  the  above  case  he  did  use  common  prudence.  A  bill  might  have  deluded  the  most  can* 
tioiia  man ;  it  was  a  payment  in  the  most  usual  mode  of  payment  in  the  commercial  world. 
Moreover,  the  defenoants,  by  sending  the  goods  to  0«ey,  at  Antwerp,  accredited  him  there. 

In  Everett  v.  Cettmt,  Lord  Ellsnhorougk  says,  **  It  a  creditor  frejtr^  a  bill  of  exchange, 
aeeepted  by  a  stranger,  to  readv  money  from  his  debtor,  he  must  abide  the  hazard  of  the  secn- 
lity  be  takes."  In  that  ease,  the  plaintiff  was  offered  by  the  agent  cash  in  payment,  or  a  check 
■pon  his  (the  agent's)  banker;  and  he  preferred  the  latter,  which  being  dishonored,  it  was 
held  not  to  discharge  the  debtor,  although  the  agent  failed  with  a  balance  of  his  principal  in  his 
hands  to  a  large  amount.  In  that  case  the  agents  were  considered  as  servants  of  the  defendaot^ 
sod  lAetr  chedL  was  Hm  check.    2  Camp.  515. ;  and  see  the  cases  referred  to  in  the  note. 
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BEROLLES  v.  RAMSAY. 

A  Ueutenant  in  the  Royal  Navt,  under  the  age  of  81,  ie  not  mwerable  fibr  tbe  |iriee  of  a  chro* 
nometer,  in  an  action  to  whicn  he  haa  pleaded  hia  infimcy,  and  the  repUcaibn  ia,  neetiieriea* 

Assumpsit  for  the  price  of  &  chronometer.  Plea — ^Infimey,  replication,  neces- 
saries. 

The  plaintiff  was  a  watchmaker,  and  had-  sold  to  the  defendant,  who  was  a 
lieutenant  in  the  Royal  Navy,  and  at  the  time  when  the  contract  was  made 
under  the  a^  of  twenty-one  years,  a  chronometer,  for  which  he  charged  68/* 
The  plaintilr's  counsel  insisted  that  a  chronometer  was  necessary  to  a  lieutenant 
in  the  navy. 

Len8f  Serjt,  for  the  defendant.*— It  might  be  necessary  to  a  lieutenant  in 
oommission;  but  the  defendant  being  out  of  commission  at  the  time,  it  was  not 
necessary. 

GiBBS,  G.  J.-— Certain  things  may  be  necessary,  but  not  suitable  to  the  caor 
dition  of  the  parties.  A  jury  cannot  determine  a  chronometer  necessary  to  this 
defendant,  unless  it  be  necessary  for  every  lieutenant  in  the  navy.  He  was  out 
of  employment  at  the  time  it  was  fumiBhed;  and  it  was  not  certain  that  he 
would  be  sent  where  a  chronometer  was  necessary.  It  would  be  most  detri- 
mental to  the  ^service,  if  it  were  laid  down  as  a  general  rule  that  every  r«78 
lieutenant  of  the  navy  might  contract  for  the  purchase  of  a  chronometer,  ^ 
and,  though  under  age  at  the  time  of  the  contract,  should  be  responsible  for  the 
price.    I  think  it  not  a  necessary. 

Verdict  for  the  defendant. 

Best,  Serjt.,  and  Ballaniinet  for  phiintiff. 

LenSf  Seijt.,  for  defendant 

REPORTER'S  NOTE. 

With  reapect  to  the  neceaaariea  for  which  an  infant  may  contract,  tbe  (|ueatiofl  alwaya  beaia 
a  reference  to  the  condition  of  the  pariiea.  Necessariea,  in  fact,  ia  a  wide  relation.  It  ia  not 
aimply  in  any  abaolute  tiling;  it  is  not  in  food,  clothea,  or  lodging,  but  in  any  article  whidi 
may  correspond  with  the  condition  and  circumstances  of  the  infant. 

It  has  been  justly  said,  that  the  defence  of  infancy  is  not  to  be  used  as  a  aword  but  as  a  ahield 
^he  law  seeks  only  to  orotect  the  infant  from  the  efiecta  of  imprudence. 

It  has  been  determined  that  an  infant,  a  captain  in  tbe  army,  ia  liable  to  pay  for  a  Uvery  cv» 
dered  for  his  servant,  as  necessaries,  but  not  for  cockadea  ordered  for  the  soidiers  of  hw  com* 
pany.  Handi  ▼.  Slaneyt  8  T.  R.  578.  But  assumpsit  on  an  account  stated  doea  not  U«  asainaC 
an  infant,  even  though  the  particulara  of  the  account  were  for  necesaariea.  Trutmum  t.  Hu^^ 
I  T.  R.  40. 

So,  it  was  held  by  Maiufeld,  C.  J.  that  an  infant  cannot  accept  a  bill  of  exchange  for  neces* 
aariea.  WiUiamBom  t.  Wattt,  ]  Camp.  552.  See  Ukewise  1  Carth.  160.  Com.  Dig.  Infuit, 
c  2.  It  has  been  thought,  however,  that  he  might  bind  himself  by  a  promissory  note  for  neces* 
aariea,  by  analogy  to  the  ancient  doctrine,  that  a  aingle  bill  ^iven  by  an  infant  for  necessariea 
waa  bindina.  1  Roll.  729.  1.  20.  R.  1  Lev.  86.  But  there  is  a  material  distinction  between 
a  Mingle  bill  and  a  promissory  note ;  that  the  former  "^was  not  negotiable ;  whilst  pro-  r^^ 
nissory  notes,  since  the  atatute  of  Anne,  are  upon  the  aame  footing  as  bills  of  exchange.  ^ 
As  a  promisaory  note,  therefore,  might  k>e  indorsed  over,  it  should  seem  that  an  infant  would 
not  be  bound  by  auch  aecuriiy,  at  least  not  whilst  it  is  in  the  haiida  of  an  indorsee,  and  in  the 
hands  of  the  person  to  whom  it  was  originally  made  payable,  it  would  probably  be  deemed  to 
have  no  other  qualitiea  than  a  promiMory  note  had  before  the  atatute  of  Anne,  that  of  being  em'- 
^rneeofadebt 

Singh  bHU  are  acarcely  known  in  the  preaent  day :  thejr  are  obligationa  by  bill  or  note  with- 
out a  pe^ialty.  But  an  mfant  can  on  no  account  bind  himself  in  a  bond  with  a  penalty  con* 
ditioned  to  pay  interest  as  well  as  principal.  Fisher  v.  JVfnofrrajf,  8  Baet,  390.  It  appeara| 
moreover,  from  the  judgment  in  that  case,  that  an  infant  can  give  no  aecurity  to  bind  himaelt 
for  the  payment  of  interest. 

Necessariea  for  an  infant*B  wife  are  neceaaariea  for  him,  bat  not  if  pfovided  in  order  for  the 
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TWncr  v.  IVuly  Sir,  IBS.  Money  advanced  to  release  an  infant  taken  in  taueuii&n 
may  be  reeorered  as  neceeaariee.  Clarke  t.  Leslie,  5  Eep,  28.  Ahnnley,  C,  J.  1809.  But  if 
the  infimt  were  in  citatody  open  meane  jprooeaa,  it  must  be  abown  tbat  tbe  debt,  for  wbich  tbo 
meet  waa  made,  waa  ibr  neoeeearies.  Regimentala  eold  to  a  member  of  a  volunteer  corpa  aya 
aeoaaairiee,  per  EUemberemgkt  C,  J.  in  Goolei  v.  WUeon.  5  Eep.  152.  The  question  of  necea 
sniee  ia  to  be  governed  by  toe  real  eiicumetanoee  of  tbe  infant,  and  not  by  bia  oatensible  sttuaiion. 
Feris.  FeikergiU,  Peak,  229.  But  the  court  aball  judge  wbat  things  are  necessary,  Cro.  Eli».  583 . 
An  infant,  however,  ia  not  liable  for  money  lent,  though  laid  out  in  the  purchase  of  necessariea. 
SeiaH  V.  Kmeua,  8  E^  472  n.  per  JtvUer,  /.  1783.  See  Ukewise  1  Solk.  279.  Cam.  Dig. 
E^emi,  c  8.  Bat  if  one  lends  money  to  an  in&nt  to  pay  a  debt,  and  if  in  oonaequence  of  audi 
Issa  he  does  not  nay  the  debt,  the  innmt  ahall  be  liable  m  equity ;  for  the  lender  of  the  money 
stsnds  in  tbe  pnoe  of  tbe  person  paid,  vis.  the  creditor  for  necessaries,  and  shall  recover  in 
raityt  ee  the  cradilor  would  have  recovered  at  common  law.  Marlaw  v.  Pitfield,  I  P, 
ivBt.  599i 
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PARK  V.  HAMMOND. 

Whsra  A.  at  Mdlaga,  dlreeta  by  letter  bia  broker  in  London,  to  insure  1000/.  en  goods 
shipped  on  board  lae  Pearl  from  Gibraltar  to  JDvblin  ;  and  in  the  conclusion  of  his  letter  adda, 
**  flake  the  riek  on  myself  from  this  (Malaga)  to  Gibraltar  bay,  where  I  shall  send  my  let- 
ten  on  shore.*'  Held,  that  the  broker  was  liable  to  an  action  for  negligence,  in  not  atating 
B  the  policy,  tbat  the  goods  were  loaded  at  Malaga, 

Tbib  was  an  action  of  assampsit  brought  against  the  defendant,  who  was  an 
iimiruice  broker,  for  negligence  and  misconduct  in  effecting  a  pob'cy  of  insure 
anoe,  in  consequence  of  which  the  pUintiff  was  prevented  from  recovering  the 
ram  insured  from  the  underwriters. 

Tbe  defendant  pleaded  the  general  issue:  the  facts  of  the  case  were  these: 

On  the  20th  November ,  1814,  the  plaintiff,  by  a  letter  from  Malaga^  directed 
die  defendant  to  insure  1,000/.  on  goods  shipped  on  board  the  Pearly  fron^ 
GibraUar  to  Dublin^  with  or  without  convoy.  In  the  conclusion  of  his  letter 
be  writes  as  follows :  ^I  take  the  risk  on  myself  from  this  to  Gibraltar  bay, 
where  I  shall  send  my  letters  on  shore."  The  policy  effected  by  the  defendant 
was  on  **  goods  at  and  from  Gibraltar  to  DubhnJ*^ 

The  vessel  sailed  from  Malaga  on  the  2d  December^  1814.  On  the  0th, 
from  adverse  winds,  they  made  Ceuta  bay,  and  on  the  11th  sailed  for  GUfraltar 
«g.-i  bay,  where  they  hove  to,  for  the  purpose  *of  sending  letters  on  shore ;  they 
^  did  not  touch  at  Gibraltar^  or  come  to  an  anchor,  but  forwarded  their  le^ 
ten  by  a  boat  from  the  shore  at  Algeziras.  On  the  same  day  they  proceeded 
on  their  homeward  voyage.  On  the  2l8t  the  vessel  struck  upon  a  rock,  and 
the  cargo  was  entirely  lost.  On  the  plaintiff's  arrival  in  England^  he 
applied,  through  the  defendant  ^s*'  his  broker,  to  get  the  loss  adjusted,  and 
two  of  the  und^rvritera,  after  making  some  difficulty  on  a  point  unoon* 
oected  with  the.preaeat  question,  settled;  but  the  rest  refused,  on  the  ground 
diat  the  goods  having  been  loaded  at  Malaga^  and  not  at  Gibraltar^  the  risk 
never  attached. 

Copley^  SeriU,  and  Gifford^  for  the  defendant,  objected — 1st.  That  the  ship 
never  was  at  Uibrallar^  and  that,  consequently,  there  had  been  no  inception  of 
tbe  risk.  2d.  That  die  policy  sufficiently  coincided  with  the  instructions 
given;  that  the  plaintiff  himself  intended  the  policy  to  be  effected  in  the 
terms  m  which  it  was  effected;  and  that  the  voyage  described  was  accord- 
Vol.  in«— 6.  o  2 
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lug  to  the  letter  of  ovder.    8d*  That  there  had  been  no  ipeeies  of  erofta 
fugligentia. 

GiBBSf  C.  J.— The  law  on  this  point  is  clear.  A  broker  is  bonnd  to  hare 
knowledge  and  diligence,  and  must  execute  his  orders ;  but  it  is  not  erery  mis- 
take which  makes  him  responsible.  Where  the  principal  imputes  misconduct, 
he  ought  to  show  that  his  directions  were  intelligible  and  precise.  If  the 
instructions  had  been  doubtful,  I  should  think  the  plaintiff  not  entitled  to  recover; 
for  it  does  *not  follow,  because  the  policy  is  so  defectire  that  the  plaintiff  r^tM 
cannot  recover  from  the  underwriters,  that  he  can,  therefore,  recover  from  ^ 
the  defendant;  but  I  think  the  letter  not  doubtful.  With  this  letter  before  him« 
it  was  not  expecting  too  much  from  the  defendant  that  he  should  effect  a  policy 
on  goods  shipped  at  Malaga.  It  was  understood  that  the  goods  were  to  be 
shipped  at  Malaga^  and  the  defendant  ought  not  to  have  effects  a  policy,  which 
can  only  attach  on  goods  shipped  at  Gibraltar,  I  think  the  vessel  having  been 
in  the  bay  of  Gibraltar  is  sufficient,  without  having  actually  touched  at  the 
porL 

Verdict  for  plaintiff. 

Solicitor  General  and  Parke  for  plaintiff. 

Coplej/t  Serjt.,  and  Gifford^  for  the  defendant 

REPORTER'S  NOTE. 

This  eue  was  afterwwdc  moved  on  the  part  of  the  defendant  in  the  next  HUary  term ;  bat 
the  oourt  concurred  in  opinion  with  the  lord  Chief  Joacice  at  the  trial ;  and  the  rule  nin,  which 
had  been  obtained,  waa  diacharged.  The  court,  however,  were  of  opinion,  that  the  broker 
should  have  efiected  the  inauranoe,  at  and  from  Gibraltar  bay,  and  not  at  and  from  Gibraltar.  % 
Nanh.  Rep.  19a 

A  broker  who  haa  neelected  to  inanre  the  |iremium  according  to  the  directlona  of  his  princi- 
pal, cannot  aet  up  aa  a  defence  that  he  waa  directed  alao  to  inaure  againat  Britiah  capture ;  for 
that  ia  not  a  cnme  ao  aa  to  render  the  whole  inaurance  illegal,  though  it  would  be  void  pn 
fanfe.— *Broker8  on  receiving  an  order  may  renounce  it  altogether;  but  if  they  adopt  it,  ^g^ 
they  are  bound  to  execute  it  aa  fer  aa  by  law  they  mav,  teeundumfanmamJubeiUu.'^Glater  *- 
r.CamU,  1  Maule  &.  Selw.  53.    LModt  v.  Polt$,  7  Eaat,  249. 

The  case  of  Rahert9on  v.  Frentk,  4  JEoaf ,  130,  firat  decided  that  a  policv  on  gooda  laden  at 
one  port  will  not  cover  gooda  laden  at  an  anterior  port.  That  has  been  followeoby  a  aeriea  of 
easea;  SpUta  v.  IFm^ma,  2  Tatm<.  416,  Lantkome  v.  /Tardy,  C.  P.,  Sam€  v.  CoUagham^ 
Homeyer  v.  lAuhingUm,  15  East,  49,  and  MdltMk  v.  AUnut,  2  Maule  &  Selw.  106,  in  which 
the  authority  ofSpiita  v.  Woodman  haa  been  reeogniied  b^  K.  B.  and  C.  P. 

The  Court  of  K.  B.  have,  however,  ezpreaaed  an  opinion,  that  the  very  atrict  conatmctioa 
which  firat  obtained  in  SviUa  v.  IfW^nait,  (where  it  was  holden  that  the  worda  banning  tha 
adventure  from  the  loading  on  board,  were  to  be  confined  to  the  place  from  whence  the  risk 
commenced)  waa  not  a  construction  to  be  favored,  and  atill  leaa  to  be  extended.  And  that  il 
there  were  any  thing  in  the  policy  to  indicate  that  a  prior  loadingwaa  contemplated  by  the  par- 
tiea,  it  would  release  the  case  from  that  strict  interpretation.  Thus,  in  Nomnem  v.  jLefllnwII, 
16  East,  177,  the  plaintiflT  waa  held  entitled  to  recover  a  loea  of  goods  insured  at  and  from 
Landoerona  to  Wolgaoi;  though  they  were  shipped  at  GoUeoXmr^  before  the  ship  arrived  at 
Landacrona^  and  though  the  policy  waa  declared  to  be  ai  and  from  the  loading  of  the  goods  om 
hoard  tko  $hipg  it  appearing  that  the  underwriter  waa  informed  at  the  time  that  tne  co^s  wera 
loaded  on  board  at  Gottenburght  and  that  part  of  them  were  landed  and  re- loaded  at  Landoeromat 
ao  aa  to  enable  the  Cuatom  House  olficera  to  aaoertain  the  quality  of  the  gooda  and  adjust  tha 
doticB :  the  policy  being/ree  tf  average. 

So,  in  Bill  v.  Heboon,  the  principalin  Spkta  v.  IFeedaiefi  waa  excluded,  on  the  ground  that 
the  policy  in  that  case,  which  waa  on  goods,  (beginning  the  adventure  from  the  loading  thereof) 
waa  declared  to  be  a  continuation  of  ^former  policy ;  which  waa  a  policy  from  Virgmia  to  tha 
8htp*a  port  of  diacharge  in  the  U.  K.,  or  any  port  in  the  Baliit,  witn  liberty  to  take  in  and  dia* 
aharge  gooda  wheraaoever. 

So,  where  a  policy  of  *inanranca  waa  on  gooda  at  and  fi(om  P.  to  M.,  and  from  thence  ^^oa 
to  It.,  beginning  the  adventure  on  the  gooda  from  the  loading  thereof,  on  board  the  ship,  ^  ^ 
mkereooeoer.  Held,  that  il  would  cover  gooda  previooaly  loaded  at  L.,  and  which  arrivea  at  P,. 
tut  were  not  unloaded  there,  and  aftarwarda  sttstained  a  partial  loea  ia  tha  voyage  from  P.ioMm 
CMttone  v.  Hday.  2  Maule  and  Salw.  419. 
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ORME  V.  TOUNG. 


Tfa«  negleef  of  the  obligee  to  giTe  notice  to  the  nirety,  that  the  prindpel  had  made  defrnit, 
does  not  diecharge  sucn  snretY ;  but  if  the  obligee  (without  the  privity  of  the  sarety)  enter 
into  an  engagement  with  the  obligor ;  and  deprive  himself  of  the  power  of  suing  him,  wbere- 
bf  the  surety  is  prsTented  firom  commg  into  a  court  of  equity  for  relief,  he  is  then  discharged ; 
but  not  otherwise. 

Debt  on  bond,  dated  25th  November^  1807,  in  the  penal  gum  of  44,000/., 
to  secure  the  payment  of  22,000/.,  payable  by  instalments  of  1,000/.  half-yearly, 
from  the  20th  of  Septembtr^  1807,  to  the  29th  of  Septenibtr^  1812,  when  the 
residue  of  the  sum  secured  was  to  be  payable. 

The  defendant  pleaded.  First,  Non  est  factum* 

2d.  That  he  entered  into  the  bond  as  surety  for  one  ffilliam  Orme^  and 
that  the  plaintiff,  on  the  28th  of  September^  1812,  without  the  privity  and  con- 
tent of  the  defendant,  forbore  and  gave  day  of  payment  of  the  sum  of  13,000/., 
residue  of  the  principal  money,  then  due,  to  PFiUiam  Orme,  jun.,  beyond  and 
after  the  29th  of  September ^  1812,  when  the  same  became  payable. 

There  were  other  pleas  to  the  same  effect, 
^g.-^  *The  case  was  this :  the  plaintiff  assigned  his  business  to  his  son 
-^  upon  his  giving  him  a  bond  executed  by  himself  and  ten  sureties,  one  of 
which  was  the  defendant,  to  secure  to  the  fatlier  the  value  of  the  stock  and 
business.  The  bond  was  given  for  22,000/.,  payable  by  instalments  of  1,000/. 
halP-yearly,  until  9,000/.  should  be  paid,  at  which  time,  the  29th  of  September^ 
1812,  the  residue  was  to  be  paid.  The  son  paid  the  instalments  regularly,  till 
the  13,000/.  became  due,  at  which  time  he  made  default  in  paying  the  prind* 
pal  sum,  but  continued  to  pay  his  father  sums  of  1,000/.  each,  at  different 
periods,  and  in  five  different  payments,  down  to  January,  1815:  in  all  5,000/. 
la  Marehf  1815,  WUHam  Orme,  jun.,  became  a  bankrupt.  No  notice  had 
been  given  to  the  sureties  of  the  default  of  William  Orme  in  the  payment  of 
13,000/.,  and  it* did  not  appear  that  they  were  privy  to  the  mode  in  which  the 
payinents  had  been  made.  The  plaintiff  had  indorsed  receipts  for  them  upon  the 
back  of  the  bond,  giving  credit  for  them  as  half-yearly  receipts,  and  not  making 
any  distinction  between  the  payments  before  the  13,000/.  became  due,  and 
those  made  afterwards.  They  were  all  entered  as  half-yearly  payments  by  the 
son  to  the  father ;  but  no  agreement  of  forbearance  was  in  evidence. 

The  Solicitor  General  and  Lens,  Seijt,  for  the  defendant,  contended,  when 
the  13,000/.  became  due,  it  was  the  plaintiff's  duty  to  have  called  on  Willican 
Orme,  or  the  sureties.  If  he  chose  to  give  time  to  his  son,  he  should  have 
tQA-i  acquainted  the  sureties  with  it.  No  communication  was  made  *to  them. 
-*  The  first  time  they  hear  of  a  default  is  upon  the  bankruptcy  of  the  son. 
If  the  obligee  do  not  claim  his  debt  when  due,  but  agrees  to  extend  the  time, 
aud  enter  into  arrangements  with  his  debtor,  he  discharges  the  sureties.  What 
was  done  between  the  father  and  son  was  without  the  privity  of  the  defendant 
The  manner  of  payment,  subsequent  to  the  13,000/.  becoming  due,  is  evidence 
of  an  agreement  between  the  father  and  son  to  proceed  with  the  same  mode  of 
payment  as  was  stipulated  for  the  9,000/.  The  sureties  ought  to  have  been 
acquainted  with  this  arrangement.  They  have  lost  the  opportunity  which  a 
eourt  of  equity  would  have  given  them,  of  calling  upon  their  principal,  when 
•olrent,  to  pay  the  obligee. 
Faughan,  Seijt,  and  Comyn,  contra. 

Gobs,  C.  J. — ^The  defence  upon  the  record  is,  that  the  plaintiff,  before  the 
S9th  September,  1812,  forbore  and  gave  day  of  payment  to  WUHam  Orme^ 
jtm. :  in  other  words,  that  the  obligee  has  extended  the  terms  of  the  obligation 
without  the  privity  of  the  sureties.  This  defence  is  borrowed  from  a  court 
of  equity :  there,  it  day  of  payment  be  given  to  the  debtor,  the  sureties  are 
^charged.    It  is  tfie  equitable  right  of  sureties  to  come  into  a  court  of  f quity 
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mad  demand  to  sue  in  the  name  of  the  creditor.  Now,  if  the  creditor  have  given 
time  to  his  debtor,  the  surety  cannot  sue  him ;  but  the  fact  to  be  tried  is,  was 
time  of  payment  given  without  the  privity  of  the  sureties  t  What  is  forbear^ 
ance  and  giving  time?  It  is  aa  engagement  which  ties  the  hands  of  the  creditor. 
It  is  not  negatively  refraining;  *not  exacting  the  money  at  the  time;  but  j-^^ 
it  is  the  act  of  the  creditor,  depriving  himself  of  the  power  of  suing  by  ■- 
something  obligatory,  which  prevents  the  surety  from  coming  into  a  court  of 
equity  for  relief;  because  the  principal  having  tied  his  own  hands  the  surety 
cannot  release  them.  Here  there  is  no  contract  to  forbear ;  no  impediment  to 
the  suit.  A  n^lect  to  give  notice  to  the  surety  that  the  debtor  has  made  de^- 
ftttlt  does  not  dwchaige  him.  But  the  present  issue  is,  was  there  an  agreement 
to  forbear!  I  am  of  opinion  there  was  none. 

Verdict  for  plaintiff,  for  8,508/. 

Vaughan^  Serjt.,  and  Comyn^  for  plaintiff. 

SoUcUor  Generalt  and  ZeiM,  SerjL,  for  defendant. 


^HOUSTON  et  al.  Executors. of  HOUSTON  v.  ROBERTSON.    [•SS 

A  broker  ia  not  entitled  to  aet  off  retarnt  of  premium,  which  became  doe  after  the  death  of  an 
underwriter,  in  an  action  brought  againat  him  by  the  executora  of  auch  underwriter. 

This  was  an  action  to  recover  the  amount  of  some  premiums  due  to  the  tech 
tator  in  his  lifetime.     The  plaintiffs  sued  as  executors:  the  facts  were  these: 

The  plaintiffs'  testator  was  an  underwriter.  The  only  question  in  this  case 
was,  whether,  as  the  testator  died  before  the  return  premiums  became  due,  the 
defendant  had  a  right  to  set  them  off  against  the  executors.  The  defendant  had 
paid  money  into  court,  and  if  he  had  a  right  to  make  this  deduction  he  was 
entitled  to  a  verdict 

Vaugharit  Serjt.,  and  Taddv,  for  the  defendant.-— It  is  true  the  return  pre- 
miums do  not  become  due  till  aouslon^s  death ;  but  the  testator  did  not  claim 
them  in  his  lifetime ;  he  left  the  account  open.  It  is  an  account,  therefore,  to 
be  taken  between  the  executors  and  the  defendant  as  it  now  stands.  If  the 
.  testator  had  lived  to  commence  the  action  he  would  have  been  subject  to  these 
deductions.  The  reservation  of  the  riffht  of  a  return  premium,  in  case  of  a  con- 
tingency, was  the  inducement  to  the  defendant  to  enter  into  the  original  con- 
tract; it  is,  therefore,  a  part  of  the  contract,  and  the  executors  must  take  the 
whole  together. 

The  Solicitor  General  and  Gaseleef  contra. 

*GiBBs,  C.  J. — ^Is  not  this  stipulation  for  the  return  premium  some-  r^o4% 
thing  collateral  to  the  contract!  The  full  amount  of  the  premiums  was  ^ 
due  to  the  testator  in  his  lifetime :  he  had  a  present  right  to  them.  He  dies, 
and  a  subsequent  event  raises  a  claim  to  a  return  premium.  All  the  arguments 
which  apply  in  case  of  the  underwriter's  bankruptcy,  apply  still  more  forcibly 
to  that  of  his  death.  Undoubtedly  the  defendant  may  sue  his  representatives 
upon  that  account;  but  I  am  of  opinion  that  he  cannot  avail  himself  of  it  by 
set-off  in  this  action.     I  will,  however,  r<»erve  the  point. 

Verdict  for  plaintiff,  subject,  Ac. 

Solicitor  General  and  Gaaelee^*(oT  plaintiff. 

Faughanj  Seijt.t  and  Taddy^  for  defendant. 
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REPORTfilt'S  NOTE. 

ttt  die  ensuing  tftrm  Vmmg^^am,  Seqt.,  moved  for  the  defendant  upon  the  point  werved ;  bttt 
ibe  eonrt  refiiMd  a  mle  to  snow  cauee. 

The  Chief  Joetiee  oboenred :  that  it  was  ioipoaaible  to  diatincoiah  this  eaae  from  tffiuti  t. 
FerrewUr,  and  the  cases  which  had  been  aubeequentJy  decided  upon  the  same  principle :  that  as 
the  broker  could  not,  in  any  sense,  be  said  to  be  an  agent  for  the  underwriter  after  his  bank- 
ruptcy, neiiher  could  he  be  so  after  hia  deaih :  that  as  the  right  to  the  premium  wss  communi* 
eued  to  the  assignees  bv  the  underwriter's  bankruptcy,  in  the  same  manner  the  right  was  trans- 
Icned  to  the  executora  by  his  death ;  and  that  the  authority  ceaaed  ia  either  ease. 


A  good  deal  of  oomplezity  haa  been  introduced  in  cases  of  this  deseriirtion.  br  not  adverting 
«^i  to  the  ordinary  course  of  the  broker's  dealing,  and  "^the  character  in  which  he  atands  re* 
'  bited  to  the  underwriter  on  one  hand,  and  to  the  assured  on  the  other.  It  is  the  well 
known,  indeed  the  invariable  custom,  for  the  underwriters  when  thev  subscribe  a  policy  of  in* 
suance,  to  write  sgainat  their  respective  subscrintions  an  acknowledgment  of  the  premiuili 
bsTing  been  then  received.  It  ia  never  in  fact  paid  at  the  time,  but  is  entered  b^  the  broker 
(Ktaat  his  commission  of  5  per  cent,  thereon)  to  the  credit  of  the  underwriter,  in  an  sccount 
between  them  :  and,  in  like  manner,  it  ia  entered  by  the  underwriter  in  hia  books  to  the  debit 
of  the  broker,  who  alone  is  afterwarda  considered  as  liable  to  the  underwriter  for  the  premium. 
When  the  broker  has  effected  the  policy  (if  not  undrr  a  dd  credere  commisaion,)  the  assured 
mav  at  any  time  demand  it  from  him,  |Mying  him  what  he  owea  him  at  the  time  of  taking  it ; 
sod  may  pkux  it,  if  he  chooses,  in  the  hands  of  another  broker  to  be  adjusted.  In  that  case  it 
is  onoscessary  to  add,  that  the  first  broker  will  have  noibrog  to  do  with  the  return  of  premiumi 
Ctre  must  be  taken,  in  considerinff  thie  question,  not  to  confound  the  double  capacity  of  the 
broker,  who  acts  in  two  distinct  charactera,  as  two  agents.  He  is  agent  for  the  underwriters, 
aod  also  for  the  aasnred ;  first  in  eflbcting  the  policy,  and  in  every  thing  that  is  to  be  done  in 
eoBseqneooe  of  it,  and  which,  from  the  nature  of  the  contract,  ia  incidental  to  it.  He  is  agent 
(x  the  underwriter  as  to  the  premium,  but  for  nothing  else.  He  is  supposed  to  receive  the  pre- 
■nam  from  the  assured  to  tM  use  of  the  underwriter.  But  the  contract  between  the  under* 
writer  and  the  broker,  whereby  the  former  givea  credit  to  the  latter,  ia  a  clear  and  distinct  con* 
liact  and  aeoount.  EzclusiTS  of  fraud  and  other  similar  dreumstancea,  the  premium,  as  between 
ihe  insurer  and  the  aasured,  is  paid.  For,  though  the  premium  be,  in  fact,  only  carried  to  the 
credit  of  the  inauier  in  the  broker's  books,  the  underwriter  may  call  upon  him  for  it,  and  com^ 
pel  an  immediate  payment,  without  anv  reserve  in  the  broker's  hanoa  to  answer  any  returns 
of  premium,  or  any  thing  else,  which  the  insurer  at  a  future  time  may  be  bound  to  pay  to  the 
Sfluied.  The  returns  of  premium  and  the  pevment  of  losses,  are  matters  between  the  assured 
M|-i  sad  the  underwriter :  thev  constitute  a  debt  from  the  ^underwriter  to  the  assured  alone, 

^  sad  not  to  the  broker.  'The  broker  is  not  entitled  to  receive  from  the  underwriter  either 
the  rstnm  of  premitani  or  the  amount  of  a  loss,  without  an  especial  authority  from  the  assured. 
U,  indeed,  the  broker  act  under  a  dd  credere  commission,  he  becomes  an  agent  of  a  different 
deseripiion.  He  is  then,  in  subatsnce,  the  owner  of  the  policy :  he  is  answerable  to  the  insured 
far  the  loss:  he  is  liable  in  the  first  instance,  and  he  may  set  off  losses  which  have  become  due 
on  sU  pobciea  which  have  been  effected  under  his  commission  dd  credere.  In  Grove  v.  DuboiMf 
1 T.  R.  112,  and  ^«se  v.  Didiaeam,  ibid.  285,  this  doctrine,  as  relates  to  the  privilege  of  a  set* 
off,  snd  the  right  of  deducting  the  amount  of  a  loss,  was  first  established.  In  the  former  case 
the  plsintifis  were  the  assignees  of  a  bankrupt  underwriter,  and  the  action  was  brought  sgainat 
the  broker  for  premiums ;  for  which  the  underwriter  had  debited  him ;  but  having  acted  under 
a  dd  credere  commission,  it  was  holden  that  he  was  entitled  to  set  off  a  loss  upon  a  policv 
which  had  happened  before  the  bankruptcy.  In  Bize  v.  Diekaeen  the  same  doctrine  obtained, 
•nd  it  waa  considered  to  make  no  difference,  though  the  loss,  which  hsd  occurred  before  the 
biokruptcy,  was  not  adjusted  till  after  the  bankruptcy.  See  likewise  WienhoU  v.  Hoberit,  3 
Csmp.  586. 

Toe  case  of  Shee  r.  CktrkMon,  12  Eaet,  507,  waa  the  next  case  which  occurred,  snd  which, 
on  the  first  view,  seemed  to  extend  the  rights  of  the  broker  beyond  what  had  hitherto  been 
ooosidered  aa  their  limits,  both  socording  to  the  usage  of  trade,  and  the  reason  and  equitjr  of  the 
oootrsct.  In  Skee  v.  Clarkeam  it  waa  decided,  that  the  broker,  who  effected  a  policy,  being  the 
eoBmon  agent  of  the  assured,  snd  the  underwriter,  whilst  the  premium  remained  in  his  handa 
far  one  party,  and  the  policy  for  the  other,  ahd  having  received  notice  of  eventa  which  entitled 
thsssBured  to  a  return  of  premium,  (before  an  action  brought  by  the  underwriter  to  recover  the 
fall  premium)  waa  authorised  to  deduct  auch  return,  and  onljr  to  pay  over  the  difference  to  the 
voderwriier.  In  that  caae,  indeed,  the  court  drew  a  distinction  between  what  was  due  to  the 
■snrad  for  losses,  aod  what  waa  due  for  return  of  premium  :  they  considered  the  latter  as  part 
VQoi  of  the  premium  itself,  which  wss  *not  to  be  paid  over,  if  the  event  on  which  it  was  return* 
'  sble  aacertained  the  amount  of  the  deduction  before  the  premium  waa  paid ;  and  that  in 
■ueh  case  the  underwriter  waa  entitled  to  receive  no  more  in  the  firat  instance,  than  he  would 
be  altimately  entitled  to  retain  on  the  balance  of  the  premium  account.  By  this  determination, 
the  rale  which  was  to  govern  the  rights  of  the  respective  parties  on  the  contract,  became  more 
iatricaie  than  was  suitable  to  cases  of  such  frequent  occurrence.  The  rule  hitherto  sdopted 
bttween  the  broker  and  the  underwriter  had  been  simple  and  intelligible;  it  was  defined  with  a 
•tiitable  precision,  and  corresponded  with  those  decisions  which  had  obtained  in  cases  of  SA 
•Bslofoos  character.  It  was  considered,  that,  as  the  sssured  had  no  concern  in  the  contract  be* 
twsen  the  underwriter  and  the  broker  aa  respected  the  premium,  whkh  waa  their  own  distineC 
•Bceunt;  ao  the  return  of  the  premium,  and  the  payment  of  losses,  were  matters  betwe  n  the 
'  and  tba  nnderwriter,  m  which  a  broker  who  had  not  a  dd  credere  commiasior    inuld 
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hsre  no  right  to  mix  or  «!(■(€.  TIm  pajniMiit  tar  lamn  md  the  ntam  of  promiora  wore  new 
claimi,  ana  of  a  diiiinct  naioro.  They  arose  from  events  subaequent  to  the  insurar'a  right  to 
the  fall  premium*  The  broker  could  not  aue  in  hia  own  name  for  tfie  return  of  premium  ^  how 
then  could  he,  in  an  action  brought  by  the  underwriter  or  hia  aaaigneea  for  premiums,  set  it  off? 
It  was  merely  an  accident  that  tbe  premium  remained  in  hia  band.  But  that,  which  was  an  inci- 
dental drcumatanoe,  could  not  give  him  a  right  of  action  or  of  aetooff,  which  ia  correlative. 

The  case  of  She§  v.  ClarkMom  was  much  shaken  in  the  aubsequent  caaea  of  Minett  v.  Forrtater, 
i  TmmL  Ml,  and  Goldtekmidi  v.  Lyatt,  ibid.  534,  and  in  the  case  oi Parker  v.  Smiik,  IS.EaH^ 
382,  the  decisions  in  the  Common  Pleaa  were  confirmed  and  acted  upon  in  the  King's  Bench. 
In  Mituti  V.  Forrester  it  was  determined,  that  an  insurance  broker,  who  waa  indebted  to  the 
•atate  of  a  bankrupt  underwriter  for  premiuma,  could  not,  without  an  especial  authority,  aet  off 
againat  the  debt  auma  due  from  the  underwriter,  for  return  of  premium.    Whether  the  retuma 
became  due  h^ore  tbe  bankruptcy  or  qfier  the  bankruptcy  I    In  that  case  Manefdd^  C.  J.,  in 
delivering  the  judgment  of  the  court  obiMrved,  in  Subatance,  that  in  Skee  ▼.  Clarkatm,  the  r»M 
judgment  of  the  Kind's  Bench  seemed  to  have  proceeded  very  much  on  the  circumstance  ^ 
of  the  plaintiff  (who,  m  that  inatanoe,  was  the  underwriter  himself)  having  been  constantly  in 
the  habit  of  settling  and  adjusting  with  the  broker,  and  alwaya  albwing,  out  of  the  premium 
which  he  was  to  receive,  what  waa  due  from  himaelf  to  the  aseured  lor  returns  of  premium 
nocruing  for  short  interest,  or  for  any  other  reason.    He  waa,  therefore,  in  fair  intendment,  the 
common  agent  both  of  the  underwriter  and  the  aseured.    But  where  a  bankruptcv  had  inter* 
Tened  and  determined  the  agency,  (which  waa  the  case  of  MinHt  v.  FerresUr)  the  authority 
given  by  the  underwriter  ceased,  and  when  he  became  a  bankrupt  his  right  to  the  premium 
waa  communicated  to  the  assignees,  who  had  never  constituted  the  broker  their  agent,  either 
mtb  reference  to  an  adjustment  or  otherwise;  they  had  aright,  therefore,  to  compel  him  to  pay 
t*ie  premium  for  the  benefit  of  the  baokrupt'a  estate ;  and  how  could  he  make  himself  the  agent 
of  the  assignees  for  the  purpose  of  detaining  monev  to  be  paid  by  the  bankrupt  to  tbe  insured  t 
In  Oeldadnnidt  ?.  Ljfcn,  the  decision  went  upon  the  same  principle  aa  in  the  former  case,  via. 
that  a  broker  who  was  indebted  to  the  assignees  of  a  bankrupt  for  premiuma  due  to  them  upon 
policiea  aubacribed  bv  the  bankriipt  before  hia  bankruptcy,  waa  not  entitled  to  aet  off  retuma  of 
premium  due  upon  the  arrival  of  ahipa  which  had  amved  ainoe  the  bankruptcy.    In  Parker  v. 
Smith,  which  was  likewise  an  action  by  the  aaaigneea  of  an  underwriter  againat  insurance 
brokers,  for  the  balance  of  an  adjuated  account  between  the  bankrupt  and  the  defendants,  and 
alao  for  premiums  on  policies  subscribed  by  the  underwriter  before  his  bankruptcy,  it  waa  de- 
termined, firat,  that  the  brokera  were  not  entitled  to  deduct  for  retuma  of  premium  due  on 
poUciea,  the  premiums,  of  which  policies  formed  a  part  of  the  adjusted  account,  but  where  tho 
eventa  entitling  them  to  auch  retuma  were  not  known  till  after  such  adjuatment.    Secondly. 
Nor  could  they  deduct  for  retuma  of  premium  on  aome  of  the  policiea  lor  the  premiums  ot 
which  the  action  was  brought,  the  eventa  entitling  them  to  which  returns  had  happened  before 
the  bankroptcy,  but  the  returns  on  which  had  not  been  adjusted.    Thirdly,  nor  could  they  do- 
duct  *for  returns  on  other  policies,  for  the  premium  of  which  the  actbn  was  brought,  the  r^g^ 
events  entitling  them  to  which  returns  nad  happened  ttiue  the  bankraptcy.  but  before  ^ 
the  commencement  of  the  action :  the  brokera  not  having  a  del  ereiere  oommiaaion,  nor  being 
peraonally  interested  in  any  of  the  inaurances. 

The  cases  in  tbe  two  courts,  therefore,  seem  now  in  unison. 

See,  likewise,  Ko§ter  v.  £asoii,  2  Maule  and  Selw.  112. 


•SITTINGS  AFTER  MICHAELMAS  TERM,  56  GEO.  HI.        r.n.c 

AT  GUILDHALL.  L  »* 


YEATS  et  al.  v.  PIM  et  al. 

A  usage  of  trade  cannot  be  aet  up  to  contravene  an  ezpreas  contract.  Therefore,  where  A, 
agreed  to  sell  to  B.  a  quantity  of  bacon,  which  he  warranted  to  be  of  a  vartieular  quality, 
part  of  which  B.  weighed  and  examined  upon  delivery  at  the  wharfinger  a,  and  paid  for  tho 
whole  by  a  bill  at  two  months,  but  before  the  bill  became  due  gave  notice  to  A,  that  tho 
bacon  waa  not  agreeable  to  the  contract.  Held  that  A.  could  not  give  in  evidence  a  coatom 
in  the  bacon  trade,  that  the  buyer  was  bound  to  reject  the  contract,  if  diasaiiafied  therewith, 
at  the  time  of  ezamininff  the  commoditjr ;  and  that,  having  neglected  to  do  ao,  in  the  firat  in- 
atance,  he  was  excluded  from  future  objections. 

Action  for  a  breach  of  contract  upon  the  sale  of  some  bacon. 

On  the  29th  of  March^  1816,  the  defendants  sold  to  plaintiffs  50  bales  of 
bacon»  warranted  to  be  (Ptnro8e^9)  prime  singed  bacon,  at  68s.  per  cwt. ;  pay- 
able by  a  bill  at  two  months  from  the  landing;  average  for  weight.     The  bacon 
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was  landed  a  few  days  after  the  contract  On  the  Slat  of  March^  one  of  the 
plaintifia  examined  a  bale,  and  upon  the  3d  of  Anril  three  more  bales  were 
weighed  and  opened.  No  objection  was  taken,  and  no  allowance  claimed.  A 
bill  was  drawn  by  defendants  on  plaintiffs  for  the  price  of  the  bacon,  which  was 
accepted  and  duly  paid.  About  the  latter  end  of  May  plaintiffs  made  a  final 
examination  of  the  bacon,  and  rejected  it  on  account  of  taint. 
^^^  *The  counsel  for  the  defendants  offered  evidence,  that  there  was  a  cus- 
^  tom  in  the  trade,  upon  the  sale  of  bacon,  to  examine  it  a  few  days  after 
the  landing,  if  it  was  not  imported  at  the  time  of  the  sale,  and  at  the  time  of 
inspection  to  reject  or  accept  it,  or  claim  an  allowance  for  damage  or  difference 
of  quality;  and  that  if  the  buyer  did  not  at  that  time  reject  the  contract,  or 
claim  an  allowance,  he  was  bound  to  accept  the  bacon  without  reference  to  the 
terms  of  the  contract 

Beit  and  Vaughan^  Serjts.,  and  Marryat^  for  plaintiffs,  objected  to  this  evi^ 
dence  of  custom  in  a  case  where  there  was  a  warranty.  The  question  was, 
whether,  on  the  29th  of  March^  1816,  this  bacon  was  prime  singed  bacon.  No 
usage  can  countervail  a  special  contract  or  defeat  a  warranty.  Nothing  short 
of  an  express  acceptance  of  the  commodity,  amounting  to  a  waiver  of  the  con- 
tract, could  be  an  answer  to  this  action. 

The  Solicitor  General  and  Scarlett^  contra.— -A  conclusion  may  be  made 
against  the  plaintiffs,  (as  evidence  that  the  commodity  complied  with  the  war- 
ranty) who  do  not  reject  it  when  they  may,  but  by  their  conduct  induce  the 
seller  to  think  that  they  accept  it.  The  seller  may  be  deprived  of  important 
advantages  by  their  delay.  The  shipper,  against  whom  he  has  his  remedy 
over,  may  fail.  Afler  two  examinations,  and  a  bill  drawn  and  accepted,  it  was 
too  late  for  the  plaintiffs  to  change  their  minds.  The  custom,  offered  in  evi- 
yg.-.  dence,  was  not  unreasonable.  It  was  not  unusual  to  append  a  'custom 
-I  to  a  particular  contract.  The  days  of  grace  upon  a  bill  of  exchange  was 
a  ^miliar  instance.  In  like  manner,  upon  a  purchase  of  goods,  though  pay- 
ment be  due  upon  the  sale,  the  contract  being  debitum  in  prxsenti^  the  usage 
of  trade  is  constandy  allowed  to  interpose,  in  order  to  give  the  buyer  a  certain 
extent  of  credit  Contracts,  the  creatures  of  custom,  might  be  regulated  by  it; 
and,  in  the  present  case,  the  custom  was  not  offered  to  contradict  the  contract, 
but  as  a  reasonable  qualification  of  it 

Heath,  Justice. — It  would  breed  endless  confiision  in  the  contracts  of  man^ 
kind,  if  custom  were  of  any  avail  in  a  case  like  the  present  I  will  admit 
evidence  to  show  that  the  buyer  inspected  the  commodity,  and  made  no  objeo- 
tbn  to  the  quality ;  but  no  usage  in  a  trade  can  deprive  a  man  of  the  benefit  of 
an  express  contract  By  requiring  a  warranty,  he  is  to  be  understood  as 
excepting  against  all  terms  but  such  as  are  stipulated  in  the  bargain.  It  is  open 
to  the  defendants  to  prove  that  the  plaintiffs  acquiesced ;  and  evidence  may  be 
admitted  to  show  that  they  were  guilty  of  gross  negligence  in  not  examining 
and  rejecting  the  bacon  in  time.  But  the  evidence  of  custom  cannot  be  received 
to  alter  the  contract  Although  one  of  the  plaintiffs  examined  three  bales, 
which  he  did  not  object  to,  it  does  not  follow,  if  tlie  remaining  bales  were 
carrion,  that  he  was  bound  to  accept  them.  It  is  prima  facie  evidence 
which  may  be  explained  or  rebutted.  If  the  shipper  failed,  the  loss  must 
«gg-.  attach  on  the  party  who  gave  *the  credit,  not  on  the  person  who  relied 
-^  on  the  warranty. 

Verdict  for  plaintiffs. 

REPORTER'S  NOTE. 

Id  the  enming  term,  the  Sditiior  General  moved  for  a  new  trial,  on  the  ground  that  the 
tfidenoe  of  the  cuecom  of  the  trade  wis  improperly  rejected  at  the  trial.  The  court,  however, 
WM  unanimous  in  opinion,  that  the  ruling  of  Mr.  Juttice  Heaik  wan  perfectly  correct. 

Ail  contracts  made  in  the  ordinary  course  of  tiade,  without  stipulation,  warranto,  or  express 
Jjfwiaiou,  are  preenmed  to  incorporate  the  usage  and  custom  of  the  trade  to  which  they  relate 
Ths  tnda  is  toe  ground  of  the  contract,  and  the  custom  and  usage,  aa  members  or  parts  of  the* 
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tnde,  oompose  a  whole  thiii^.  The  conmictnig  pertiei,  bniv  eomieiit  of  tocfa  ouitome,  m 
{»resumed,  and  the  premnnpuon  is  genertlly  ooosutent  with  toe  troth,  to  have  it  in  their  inteo- 
lion,  that  their  contract  aball  not  exclude  such  usages.  But  as  it  would  be  absurd  to  say  tha; 
•ny  one  should  be  bound  to  a  condition,  under  whatever  i»me,  against  his  will,  nnd  contrary  to 
his  interest ;  so  in  all  cases,  where  there  is  a  warranty,  or  any  special  pr*  vision  in  the  contract* 
contrary  to  the  custom  of  the  trade,  auch  custom  is  excUded  •  the  parties  have  varied  the  cnrdt- 
tiar^  mode  of  dealing;  and  the  custom,  as  a  mere  usage  of  trade,  having  no  separate  legal  obli- 
gation, the  expressed  will  contradicts  the  construction  of  law,  and  the  limitation  or  enlargement 
•IS  of  course  exempted.  No  usage,  therefore,  of  trade,  can  be  set  up  in  contravention  of  aa 
express  contract. 

The  days  of  grace  on  a  bill  of  exchange  are  no  exception  to  the  rule.  Billa  of  exchange  ara 
totally  mercantile  contracts ;  daya  of  grace  are  part  of  the  nature  of  the  thing :  they  are  as  mudi 
ft  part  of  the  contract  en  a  bill  of  exchange  as  toe  act  of  payment  itself.  They  are  not  incidental 
but  of  essence :  they  are  not  adsciiiiious,  but  the  *thiog  itself.  With  respect  to  the  sale  r^^ 
of  goods,  if  the  contract  be  that  they  shall  be  paid  for  on  a  particular  day,  no  custom  can  ^ 
dispense  with  such  a  term.  Nevertheless  in  ordinary  cases,  where  no  day  of  payment  ia 
expressed,  the  usaffe  of  the  trade  may  introduce  into  the  contract  a  particular  credit,  (hough  the 
bargain,  in  form  of  law,  raises  a  dtbiium  m  prtB$aUu  But  the  usage  operates  in  that  case, 
because  not  being  excepted  by  express  words,  the  parties  are  presumed  to  oontraa  with  refer* 
ence  to  the  general  course  of  the  trade. 

A  variety  of  cases  has  determined,  that  mereantile  eontracts  are  to  be  construed  in  con- 
formiiy  wiih  the  usage  and  custom  of  merchants.  It  has  been  doubted,  however,  by  judges  of 
the  highest  authority,  whether  this  practice  has  not  been  extended  too  fSur.  In  Ander$&»  v. 
Fieker,  Lord  Eldon,  C.  J.,  observes,  that  as  much  sublilty  is  raised  by  the  application  of  usage 
to  the  construction  of  a  contract,  as  by  the  introduction  of  additional  words,  and  that,  if  the 
matter  were  rtM  integra,  it  might  reasonably  be  questioned.  2  B.  and  P.  168.  Mercantile  con* 
(racta,  however,  when  reduced  to  writing,  are  subject  to  the  same  rules  of  construction  ae 
other  written  instruments;  therefore,  in  an  action  on  a  policy  of  insurance,  '*on  the  ship  till 
moored  at  anchor  twenty-four  hours,  and  on  the  goods  till  discharged  and  safely  landed,' ' 
evidence  having  been  admitted  that,  by  the  cuatom  of  the  trade,  the  risk  on  the  goods,  as  well 
as  on  the  ship,  expired  in  twenty-four  hours ;  the  Court  of  K.  B.  granted  a  new  trial  on  that 
ground,  and  on  the  new  trial  the  evidence  was  rejected.  Parkinton  v.  Collier,  Park  Ina.  416. 
See,  Ukewise,  SaberUon  v.  Frendi,  4  East,  135,  and  Cutter  ir.  Fowell,  6  T.  R.  320,  in  which 
the  doctrine  of  admitting  evidence  of  usage  to  expUon  and  constnie  mercantile  contiacta  ie 
strongly  illustrated. 


•CRAVEN  et  al.  v.  RYDER.  [•100 

When  the  master  of  a  ahip  receives  goods  on  board  and  gives  a  receipt  for  them,  it  is  his  duty 
not  to  deUyer  the  bill  ol  lading,  except  to  the  person  who  can  ffive  the  receipt  in  exchange* 
A,  aells  goods  to  B.  to  be  delivered  free  on  board  a  particular  snip :  be  loads  them  on  board, 
and  takes  a  receipt  from  C,  which  purports  that  the  coods  were  received  "/or  and  on  ac* 
ceunt  of  A,**  Before  the  delivery,  B.  had  sold  the  goods  toD.,  who,  without  the  knowledj^e 
and  consent  ofA.^  obtaina  a  bill  of  lading  from  C.  B.  becomes  insolvent.  Held,  that  A.  is 
entitled  to  stop  the  goods  m  traneitUt  and  that  C.  havins  refused  to  deliver  them  on  the  pro- 
duction of  the  receipt,  is  answerable  to  A.  in  an  action  oftrover.  A.^e  right  would  have  been 
the  same,  although  the  receipt  had  not  contained  the  reatriciive  words,  but  had  been  in  the 
general  form. 

Trover  to  recover  the  value  of  some  su^r.  On  the  5th  of  May,  1815,  the 
plaintiffs  entered  into  a  contract  with  Messrs.  Bogle  ^  Frenchy  to  sell  them,  at 
a  credit  of  two  months,  twenty-four  hogsheads  of  Hamburg  loaf  sugar,  to  he 
delivered  by  the  plaintiffs  **  free  on  board  the  George,  Captain  Ryder  *^  On 
the  11th  of  May,  Bogle  ^  French  sold  the  sugars  to  Caldas,  who  paid  for 
them ;  and  Caldas  subsequently  sold  them  to  Bene  ^  Co.,  of  Hamburg.  The 
shipping  order  was  in  these  terms,  **  To  the  commanding  officer  on  board  the 
Oeorge,  Gapt.  Ryder;  receive  the  undermentioned  goods,  for  and  on  account 
of  Craven  8f  Co.  When  the  goods  were  shipped,  a  receipt  was  brought  back 
from  the  defendant's  mate  in  these  words,  ^  Received,  the  15th  of  May,  on  board 
the  Oeorge,  Captain  Ryder,  the  undermentioned  sugars  for  Hamburgh,  for  and  on 
account  of  Craven  Sr  Vo.^^Robert  Ramsay,  mate."  It  was  in  evidence  that  th« 
usual  form  of  a  lighter's  note  was  not  to  add  to  the  receipt,  **  for  and  on  account 
of  the  party ;"  but  a  general  note  only  was  given  with  the  goods.  The  lighter* 
nuui  in  this  case  had  introducedi  within  a  few  months,  a  form  which  was 
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peculiar  to  himself,  and  the  mate  had  signed  it  on  account  of  the  defendant, 
•eeniingly  without  adverting  to  the  contents.  On  the  17th  of  May^  Boglt  ^ 
*1011  ^'^^^^  stopped  payment,  *and  on  the  23d  the  lighterman  demanded  tfao 
-I  goods  on  the  plaintiffs'  account;  at  tlie  same  time  he  exhibited  the 
mate's  receipt,  the  custom  house  order  to  remand,  and  tendered  the  freight  and 
primage  to  Hamburg,  The  defendant  refused  to  deliver  up  the  goods,  on  the 
ground  that  he  had  already  executed  a  bill  of  lading  to  CaldfU^ 

Lens,  for  defendant,  contended,  that  there  was  no  pretence  for  a  stoppage  m 
iranntu.  After  the  delivery  of  the  sugar  on  board  the  defendant's  vessel,  the 
property  had  been  twice  changed,  and  the  sugars  no  longer  remained  in  their 
first  condition.  The  right  to  stop  in  iranHtu,  however  equitable  in  principle^ 
most  have  a  limit ;  there  was  no  case  where  a  sale  has  been  made  bonajide,  and 
aAer  a  delivery  of  the  goods,  in  which  the  right  of  stoppage  in  transitu  has 
been  admitted.  The  lighterman's  note  was  capable  of  explanation,  and  only 
meant  to  show  that  the  plaintiffs  had  complied  with  their  contract  wi&  French 
^  Bogle,  in  **  delivering  the  goods  free  on  board."  The  sugars,  indeedt 
might  have  been  stopped  in  their  way  to  French  ^  Bogle;  but  how  could 
the  tide  of  Caldas  be  impeached  ?  The  plaintiffs  had  no  intention  of  exporting 
the  goods ;  they  were  put  on  board  by  the  direction  of  French  4*  Bogle,  and 
when  once  shipped  in  order  to  be  sent  to  Hamburg,  they  became  the  property 
of  Bate  ir  Co. 

Dallas,  Justice^— -I  am  of  opinion  that  this  is  a  restrictive  receipt.  The  Cap* 

*1021  ^^  takes  them  on  account  of  the  plaintiffs.    I  thuik  Craven  4*  Co*  *never 

-'  parted  with  their  right  of  stoppage  in  transitu.     Their  title  was  never 

out  of  them.     The  sugars  were  sold  to  Caldas  on  the  11th  of  May,  and  they 

were  in  the  i^aintiffs'  warehouse  till  the  14th. 

His  Lordship  left  the  case  to  the  jury,  and  they  expressed  themselves  of 
opinion.  That  it  was  contrary  to  the  course  of  business,  and  to  the  defendant's 
doty,  to  give  up  the  bill  of  lading  without  the  receipt ;  that  the  defendant  had 
received  the  sugars  on  account  of  Craven  if  Co.,  and  had  given  a  restrictive 
receipt  accordingly* 

Verdict  for  plaintiffs. 

Solicitor  General,  Vaughan,  Serjt.,  and  Marryat,  for  plaintiffs. 
Lens  and  Best,  Serjts.,  and  Campbell,  for  defendant. 

REPORTER'S  NOTE. 

Ill  the  ensuing  term,  Le9u,  Seijt,,  moved,  that  the  verdict  should  be  set  aside,  and  a  new  tzial 
graoied,  on  the  ground  that  the  plaintiffs'  right  to  slop  the  goods  in  transitu  was  gone». after 
(here  had  been  an  absolute  sale  to  French  <(•  Co.,  and  two  other  subsequent  sales.  He  relied 
apoo  the  arguments  which  he  had  urged  at  the  trial,  and  referred  to  the  case  of  LidAasnow  ▼. 
Maam,  2  T.  R.  63.,  and  ated  6  East,  21,  m  natis,  for  the  sake  of  Mr.  Justice  BuUer'*  judg- 
SMiit,  as  embracing  all  the  law  on  this  subject,  and  deciding  the  point. 

Lord  Chief  Jusuce  GOht  observed,  that  the  usage  and  custom  oi  merchants  was,  that  the 
*1031  P^*^"*"*  ^bo  was  in  possession  of  the  receipt  should  alone  *be  entitled  to  the  bill  of  lading ; 
^  and  that  the  captain  ought  not  to  have  given  the  bill  of  lading,  except  to  the  person  who 
coold  produce  the  receipt  in  exchange.  Consequently,  the  person  holding  the  receipt  had  a 
control  over  the  goods,  till  he  had  exchanged  it  (or  the  bill  of  lading.  His  Lordehip  added,  that 
the  plaiotiflb  had  unquestionably  not  abandoned  their  right  of  stoppage  in  transitu,  in  case  of 
the  insolvency  of  the  purchasers,  until  the  goods  were  delivered  ;  and  that,  although  Frtmk  A 
Co,,  ndght  aell  the  augars  again,  the  plaintiffs  might  still  reserve  to  themselves  the  right  of 
^^'^PPH*'  I'bat  the  oefendant,  therelure,  gave  the  bill  of  lading  to  Caldas  in  his  own  wrong, 
Mcaase,  according  to  usage  and  common  sense,  he  should  not  nave  delivered  it  without  taking 
thsrseeipt  in  exchange.  **  I  do  not,'*  said  his  Lordship,  **  rely  mainly  on  the  particular  form 
jf  the  receipt  (though  that  is  not  to  belaid  out  of  our  consideration ;)  but  I  think  that  il  the  receipt 
W  been  in  the  usual  form,  us  effect  would  have  been  the  same.  I'he  grotind  of  my  opimon  is. 
tiMi  the  original  seller  had  never  parted  with  bis  right  of  stoppoge  in  transitu.^*  The  rest  of 
the  coort  eoocofred.    Rule  reiuMd.— iS«e/er  a  morefuU  report,  MarskalVs  Rep.  127. 


Ths  CBBS  oflicttsffws  ▼.  Mawan,  both  in  its  principle  and  circamstanoes,  is  verv  disiinguisfc* 
AUe  from  the  above  case.    That  case  determined,  and  the  decisioB  is  uadoubtedly  of  the  fine 
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impoitaiice  to  eommeree,  that  the  eontignee  of  goods,  by  the  aaMgnment  of  the  bill  of  lading  to 
a  (hird  penon  for  a  Tsluable  consideration,  might  confer  an  absolute  right  and  property  upon  such 
assignee,  indefeasible  by  any  claim  on  the  part  of  the  consijpior ;  subject,  however,  to  this  re* 
atriction,  that  the  assignment  should  be  made  with  good  faith  to  all  partiea,  and  without  notice 
to  the  assignee  that  the  goods  were  not  paid  for.  In  Cuming  v.  Brown,  9  East,  506,  with  a 
view  to  a  more  liberal  commercial  policy,  the  principle  in  JAekbartw  v.  Mason  was  extended. 
In  that  case  it  was  determined,  that  if  the  assignee  of  the  bill  of  lading  took  the  assignment, 
bona  fide,  without  notice  of  any  such  circumstances  as  ought,  in  feirneas,  to  have  tied  up  the 
bands  of  the  consignee  from  a  transfer,  he  acquired  a  good  title  againat  the  consignor;  and  that, 
therefore,  although  he  knew  at  the  time  that  the  consignor  had  not  ^obtained  a  money  r*f  qj 
payment  for  the  goods,  but  had  taken  the  consignee's  acceptance  payable  at  a  future  day,  *• 
not  yet  arrived,  toe  consignor,  nevertheless,  could  not  defeat  hi*  title  under  the  assignment,  nor 
•top  the  goods  in  trantitn  upon  the  insolvency  of  the  original  consignee.  But,  in  the  present 
caae,  Craven  ^  Co.  are  merely  directed  to  deliver  the  eoods  in  question /ree  on  board  a  pariic 
itiar  $kip.  1  ney  are  not  directed  to  tranamit,  nor  do  they  in  fact  transmit,  any  bill  of  lading, 
or  any  instrument  copable  of  indorsement  and  transfer,  to  French  <(•  Co.  Laymg  the  restric- 
tive nature  of  the  receipt  given  by  the  defendant  out  of  the  question,  and  supposing  it  had  been 
in  the  ordinary  manner  (omitting  the  words  **/orandon  account  of  the  pUiintif$,**)\t  may  be  well 
to  see  how  thle  case  would  then  stand.  There  is  no  doubt  that  if  the  plaintiflfa  bad  transmitted 
a  bill  of  lading  to  French  i-  Co.,  and  French  j*  Co.,  had  assigned  to  Caldae  for  a  valuable  con- 
sideration, and  without  notice  to  Caldae  of  any  circumstance  which  might  have  impeached  hts 
title,  the  right  of  stoppage  in  traneiiu  would  have  been  superseded,  upon  the  authority  of  the 
above  cases.  But  as  no  such  tranaferable  title  was  given  by  the  nlainiiffs  to  French  <(•  Co. ;  aa 
it  was  a  sale,  after  the  ordinary  manner,  of  goods  to  be  forwarded  to  order,  and  as  the  goods 
were  on  their  traneit,  it  should  seem,  upon  the  principle  of  all  the  cases,  that  the  vendeea  oould 
not,  by  an  intermediate  sale,  without  the  privity  and  assent  of  the  plaintiiis,  though  for  a  valu- 
able consideration,  defeat  the  right  of  atoppace  ui  trantiiu.  They  could  not  by  a  sub-contract 
give  to  a  third  person  any  larger  right  and  title  than  that  which  thev  tnemselves  possessed.  In 
a  word,  as  there  was  no  bill  of  lading  in  the  case,  no  negotiable  anci  transferable  instrument  put 
Into  the  possession  of  French  Sl  Co,,  by  the  plaintifla,  which,  accordins  to  the  custom  of  mer- 
ehants,  was  capable  of  creating  a  property  in  another  by  indorsement,  delivery ,  or  transmission, 
the  transaction  was  to  be  viewed  in  tne  ordinary  light  of  a  sale  of  goods,  which,  having  been 
told  by  the  original  vendee  to  a  third  person,  previous  to  deliverv,  and  without  the  assent  of  the 
vendor,  the  latter  had  a  clear  right  to  atop  m  traneiiu  upon  the  insolvency  of  the  first  pur- 
chaser.   See  note  page  20,  where  the  caaea  of  stoppage  m  traueitu  are  collected  and  ejnmined. 
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A.  contracta  to  sell  to  B.  some  Russian  hemp ;  and  the  ship  on  board  of  which  the  hemp  »  to 
be  conveyed,  is  to  sail  from  St.  Petereburgh  by  a  given  day.  A.  is  the  importer  of  the  Kemp. 
By  the  stat.  10  and  11  W.  3.  c.  6.,  it  is  illegal  for  any  subject  of  this  realm  to  carry  on  a  traoe 
with  Ru8$ia,  unless  he  be  a  member  of  the  fellowship  of  merchants  trading  to  those  coun- 
tries. A,  is  not  a  member  of  the  Compsny ;  but  the  hemp  is  protected  at  the  landing  scale, 
and  in  the  docks,  by  using  the  name  ot  a  broker,  who  was  one  of  the  fellowship.  Quare,  if 
this  be  such  an  illegality  in  the  contract  as  will  render  it  void,  and  entitle  B.  to  avail  himself 
of  it,  as  a  defence  to  an  action  brought  against  him  by  A.  for  not  fulfilling  his  agreement. 

This  was  a  special  action  on  the  case  to  recover  damages  for  a  breach  of 
contract  upon  the  sale  of  some  hemp. .. 

On  the  0th  of  June,  1815,  the  plaintiffs  sold  to  the  defendant  25  tons  of  sound, 
Petersburgh^  clean  hemp,  warranted  to  be  of  a  good  and  merchantable  quality, 
at  55/.,  per  ton.  The  ship,  on  board  of  which  the  hemp  was  to  be  conveyed, 
was  to  sail  from  Petersburgh  before  the  31st  of  August.,  and  the  hemp  was  to 
be  taken  according  to  the  landing  scale  when  the  vessel  arrived.  The  hemp 
arrived  in  t/tt/y,  1815,  and  the  price  had  fallen  considerably  before  its  arrival. 
The  name  of  Mr.  Metcalfe^  who  was  the  broker,  had  been  used  for  the  purpose 
of  the  hemp  passing  the  landing  scale.  It  stood  in  the  London  Docks  in  his 
name  up  to  the  21st  o^  August.  But  the  plaintiffs  were  the  importers  of  the 
hemp. 

Best,  Serjt.,  and  F,  PoUock^  for  defendant,  objected,  that  the  plaintiffs,  who 
were  the  importers  of  the  hemp,  were  not  members  of  the  Russian  Company. 
They  relied  on  the  10  and  11  Wm.  3.  c.  6.,  by  which  the  trade  to  RuBtda  was 
eonfined  to  the  Fellowship  of  the  Russian  Company,  and  to  such  persons  as 
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*10B1  ^^^  Emitted  of  *that  fellowship.  The  plaintifrs  had  been  trading  in 
-^  defiance  of  that  act :  the  bill  of  lading  showed  that  tlie  hemp  was  im- 
ported by  them.  But  the  defendant  had  a  right  to  expect  that  they  had 
obtained  the  freedom  of  that  company,  otherwise  the  hemp  might  be  forfeited 
or  seized.  Under  such  circumstances,  the  defendant  could  not  be  compelled  to 
take  it. 

The  S(dieUor  General^  and  Marryat,  for  the  plaintiffs.— -It  is  no  objection 
to  the  contract.  The  act  may  prohibit  the  plaintiffs  from  trading  to  iiusHat 
not  being  members  of  the  Company ;  but  the  importation  of  the  article  is  not, 
therefore,  prohibited.  After  the  commodity  arrives,  the  shipper,  tliough  not 
free  of  the  Company,  may  sell  it,  though  he  could  not  legally  import  it.  It  is  not 
the  less  a  subject  of  contract  because  it  is  illegal  to  import  it.  The  parties 
themselves  may  be  under  disabilities ;  but  the  article  is  of  free  trade. 

Dallas,  Justine. — I  confess  I  am  much  struck  with  the  objection  which  has 
been  made  by  the  defendants  counsel.  The  importation  is  prohibited  to  all 
but  members  of  the  Russian  Company.  If  imported  by  unlicensed  persons  it 
IB  seizable.  The  amount  of  the  objection  is,  that  the  defendant  cannot  be  com- 
pelled to  accept  an  article  which  might  be  liable  to  seizure  in  tlie  hands  of  a 
purchaser.     I  will  not  stop  the  cause,  but  I  will  save  the  point. 

The  plaintiffs  had  a  verdict  on  the  merilB, 

. 

«.^-i       *The  Solicitor  General,  and  Marryat,  for  the  plaintiffs. 
^       Best,  Serjt.,  and  F.  PoUoek^  for  the  defendant. 

REPORTER'S  NOTE. 

In  the  enauing  term,  Bet^  Serjt.,  was  about  to  move  upon  the  point  reperved  at  the  trial, 
but  fbe  defendant  having  neglected  to  give  the  previous  notice  of  the  motion  to  the  Judge  who 
tried  the  cause,  in  pursuance  of  the  new  rule  of  practice,  the  court  refused  to  entertain  the 
application. 

There  have  been  aumerons  cases,  beginning  with  Holman  t.  /eAnson,  Cowp.  341,  down  to 
Wmfmd  V.  Reei^  5  T.  R.  597,  in  which  the  courts  nave  determined  what  contracts  were  ille- 
gal, on  the  ground  that  they  encourased  smuggling,  and  were  in  breach  of  the  revenue  laws  of 
toe  country.  In  the  present  case  there  waa  no  fraud  upon  the  revenue,  on  which  ground  the 
smuggling  cases  were  Decided ;  nor  is  there  any  clause  in  the  act  of  parliament  making  the  con- 
tnct  of  aale  illegal ;  at  most,  it  is  the  bresch  of  the  rights  of  a  corporate  company.  Vi  this  had 
been  on  inaorance  on  hemp  to  be  imported  by  the  plaintiffs,  a  qtiesiion  might  have  arisen  whe* 
tber,  in  case  of  a  loss,  the  underwriters  would  have  been  liable?  Probably,  they  would  not. 
Bat  there  is  an  obvious  distinction  between  an  insurance  to  fiiusiUtate  and  cover  an  illegal  traffic 
iagooda,  and  a  contract  lor  the  aale  of  those  goods.  The  present  was  not  a  contract  to  indem* 
oify  the  pUuniifiii  against  any  loss  in  the  prosecution  of  an  illegal  act ;  but  it  was  a  contract  for 
thepnrchaae  of  the  commodity  when  imported. 

This  case  does  not  seem  to  fall  within  the  principle  of  Bladiford  v.  Preitant  8  T.  R.  89. 
GtUini  T.  Laborie,  5  T.  R.  242. ;  or  RUtbant  v.  Criekety  1  B.  and  P.  264.  In  all  which  caaes 
the  ooofracia  were  holden  to  be  illegal.  In  Bladford  v.  Freston,  which  was  the  sale,  by  the 
owner,  of  the  command  of  a  ahip  employed  in  the  Eaat  India  Company's  service,  without  the 
*1()R1  hnowledge  of  the  *Compan)r,  the  court  held  that  an  action  oould  not  be  maintained  on  the 
'  agreement,  because  it  wss  in  violation  of  the  laws  and  regutaiiona,  and  in  fraud  of  the 
East  India  Company ;  and  in  contravention,  moreover,  of  a  great  system  of  public  policy.  In 
Gattimi  v.  Labone,  where  it  waa  holden  that  no  action  could  be  mainiaineo  for  breach  of  an 
•greeroeni  to  perform  at  an  unlicensed  theatre,  (the  stat.  10  G.  2.  c.  28.,  prohibiting  all  iheatri* 
cal  representationa  without  licenae,)  the  deciaion  waA  grounded  upon  the  obvious  reason,  that 
no  man  could  be  compelled  to  do  what  must  subject  him  to  legal  penalties.  In  RUAant  ▼. 
CfirAel,  the  plaintiff  was  impliedly  prohibited  from  suing  on  that  particular  kind  of  contract  bv 
the  7  and  8  Wro.  3.  c  4.,  which  forbad  the  thing  to  be  done.  Neither  doea  the  present  caae  fall 
within  the  principle  which  guided  the  several  determinationa  in  Svllivanv.  Greave$,  Park  on 
Insurance,  8.  MiiekeU  v.  Otddntme,  2  H.  Bl.  379.  Booth  v.  Hodtom,  6  T.  R.  405.  Bramton  v. 
Taditf,  1  Taunt.  6. ;  and  other  cases  of  the  same  cisss.  Those  cases  were  founded  on  agree* 
menta  and  contracts  in  direct  violation  of  the  atat.  6  Geo.  1.  c.  18.  In  SuUivan  v.  Greaves,  the 
aoiun  waa  brought  by  one  partner  against  an  inanrance  broker  to  reeover  a  moiety  of  the  loas 
leoeived  by  the  latter  from  another  partner;  the  first  having  paid  the  whole  loss  to  the  aaaured , 
but  it  was  determined  that  the  action  could  not  be  mainiaineo,  becauae  its  object  was  to  enforce 
as  illegal  contract  of  partnership.  And  on  the  same  princip  e,  that  the  action  was  brought  ia 
affirmance  of  the  illegal  ooniraci,  waa  the  case  of  MiUheU  v.  Coeklmme,  in  which  Efre,  C.  J. 
•aid,  that  the  action  arose  immediaUiy  out  of  an  illegal  contract.  In  Bo&tk  v.  Hodeon,  the  plain* 
tiirhad  insured  in  violation  of  the  act  of  parliament,  and  the  claim  aroae  out  of  that  transaotkni^ 
BrmMom  ?.  Tmidy  was  deckled  upon  the  same  principle. 
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Id  the  present  csm  the  dWiinetion  teens  to  be  obvioua.  The  pMntifia  do  aot  seek  to  enforot 
tny  illesal  contract ;  they  do  not  seek  to  cast  any  duty  upon  the  defendant  which  woald  subject 
him  to  penalties.  With  respect  to  the  contract,  tbejr  nave  violated  no  law  or  duty ;  though 
with  regard  to  the  importation  of  the  commodity,  which  was  collateral  to,  and  distin^uishabM 
from,  the  contract,  thev  have  ^infrin^ed  the  rights  of  others.  They  may  have  thus  m-  r<»jQ9 
curred  a  penalty :  but  it  cannot  be  said  to  rescind  the  contract  of  third  parties  who  had  no  >- 
participation  or  privity  in  the  importation.  The  contract,  it  is  to  be  remembered,  was  not  to 
unport  the  hemp.  Who  were  to  import  the  hemp  was  no  consideration  of  the  parlies  at  the 
lime  of  the  bargain.  It  was,  in  fact,  a  contract  for  the  sale  of  hemp,  to  be  shipped  from  Feten* 
iurgh  before  a  given  dav,  and  the  bargain  was  to  be  concluded  upon  the  arrival  of  the  vessel 
with  the  goods.  Now  the  sale  was  not  contrary  to  any  law,  though  the  importing  of  it,  by  tho 
plaiatiflTs,  might  be  in  contravention  of  tiie  rights  of  the  Russian  Fellowship. 

In  Johnson  v.  Hudson,  11  Fast,  180,  it  was  holden  by  the  Court  of  K.  B.,  that  a  factor,  selU 
ing  a  parcel  of  prize  manufactured  tobacco,  consigned  to  him  from  his  correspondent  at  Guem» 
t«y,  of  which  a  regular  entry  was  made  on  importation,  but  without  having  entered  himself  at 
the  Excise  Office  as  a  dealer  in  tobacco,  nor  having  any  license  as  such,  might  vet  maintain  sd 
action  against  the  vendee  for  the  value  of  the  goods  sold  and  delivered ;  and  tnis,  though  the 
tobacco  were  sent  to  the  defendant  without  a  permit,  at  his  desire. 

The  decisions  on  the  smuggling  cases  were  here  pressed,  but  the  court bpheld  the  contract 
OD  the  ground  that  there  was  no  fraud  upon  the  revenue,  and  that  it  waa  at  niost  i&  breach  of 
certain  regulations  protected  by  penalties.  So  a  person  who  sells  goods,  knowing  that  the  pnr* 
chaser  intends  to  apply  them  in  an  illegal  trade,  is  nevertheless  eniided  to  recover  the  price,  if 
he  yields  no  other  aid  to  the  illegal  transaction  than  selling  the  goods,  and  procuring  permits  for 
their  delivery  to  the  agent  of  the  purchaser.  **  To  deprive  the  vendor  of  his  just  right  of  pay- 
ment (says  ifansfidd,  C.  J.)  it  is  necessary  he  should  be  a  sharer  in  the  illegal  transaction." 
Hodgson  V.  Temple,  5  Taunt,  181.  The  cases  on  this  point  are  numerous ;  and  the  reader,  by 
referring  to  them,  will  be  better  enabled  to  make  up  bis  opinion  on  the  present  case.  Faeknejf 
T.  Beynonst  4  Burr.  20n9.  Bohinson  v.  Bland,  1077.  Holman  v.  Johnson,  Cowp.  341.  Petne 
V.  Hannay,  3  T.  R.  418.  Bi^gs  v.  Lawrence,  3  T.  R.  4M.  Ctugas  v.  Fenalnna,  4  T.  R.  466. 
Waymd  v.  Beed,  5  T.  R.  597.  *  Steers  v.  Lashley,  6  T.  R.  61.  Booth  v.  Hodsan,  6  T.  r*,,^ 
R.  405.    MiUheU  v.  Cockhume,  1  H.  Black.  379,  and  the  cases  cited  above.  '■ 

The  following  is  an  abstract  of  the  act  of  porliament  which,  as  it  has  been  seldom  adverted 
to,  and  considenng  the  extent  of  oar  present  trade  with  Russia,  may  be  of  use.  It  is  entitled, 
'*  An  Act  to  enlarge  the  Trade  to  Russia.*' 

Whereas  king  Philip  and  queen  Mary,  by  their  letters  patents  in  the  fint  and  second  yean 
of  their  reign,  being  willing  to  animate,  advance,  and  luriher,  the  persons  in  the  said  leiiers 
patents  named,  in  their  good  purpose  and  profitable  adventure,  for  the  discovering,  descrying, 
and  finding  out  isles,  lands,  and  territories  unknown,  lying  to  the  northward,  and  by  English 
subjects  before  then  not  commonly  frequented  by  sea,  as  well  for  the  glory  of  God  as  for  illus- 
tntmg  the  royal  dignity  in  the  increase  of  the  revenues  of  the  crown  and  the  general  wealth  of 
this  realm,  did  incorporate  certain  persons  by  the  name  of  merehanls*  adventurers  for  the  dis* 
esmery  o/lands,  d&c.  dtc.  &c.,  with  powers  to  make  statutes,  acts,  and  ordinances,  for  the  good 
government  of  the  said  fellowship,  and  also  to  admit  unto  the  aaid  fellowship  persons  to  be  freo 
of  the  same ;  and  that  every  peraon  or  persons  so  to  be  admitted  should,  from  the  time  of  their 
admittance,  be  free  of  the  said  fellowship;  and  that  the  said  fellowship  should  have  and  enjoy 
the  sole  trade  to  all  tho  main  lands,  isles,  ports,  havens,  creeks,  and  riven  of  the  Emperor  of 
Bi^ssia,  and  to  all  other  lands,  d&c.  Slc.  &c.  mentioned  in  the  said  letiere  patents.— And  where* 
as  the  liberties,  powera,  and  privilejses,  granted  by  the  said  lettera  patents,  were  afterwards,  by 
an  act  of  parliament,  made  in  the  eighth  year  of  the  reign  of  Queen  Elitaibeth,  ratified  and  con- 
firmed to  the  said  fellowship  and  their  successora,  by  the  name  of  the  fellowship  ef  EngUdi 
merchants  for  the  discovery  of  new  trades,  with  power  to  have  and  enjoy  all  and  singular  the 
liberties,  privileges,  juriediciions,  powers,  and  authorities,  as  well  in  the  said  lettera  patents  as 
act  of  parliament  mentioned  or  contained,  with  a  prohibiiion  that  no  subject  or  denizen  of  this 
realm  should  traffic  to,  visit,  or  frequent  any  of  the  places  granted  by  the  said  act  to  the  said 
fellowship,  but  by  order,  sffreemeot,  or  consent  of  the  governor,  consuls,  and  ^assistants  pm 
of  the  said  fellowship,  or  the  major  part  of  them ;  upon  pain  that  every  person  and  per-  I-  ^^^ 
sons  BO  offendinff  should  forfeit  sind  lose  Upso  facto)  every  such  ship  and  ships,  with  the  appur- 
tenances, and  aM  such  goods  and  things  whatsoever,  as  by  any  sucii  persons  should  be  by  any 
means,  directly  or  indirectly,  carried,  conducted,  bought,  or  exchanged,  in,  at,  or  to,  through, 
or  from,  any  of  the  pbces  prohibited,  contrary  to  the  true  intent  of  the  said  act ;  one  moietjp 
thereof  to  the  qtieen,  her  hein,  &c.  and  the  other  to  the  said  fellowBbip.  And  whereas  the 
easy  admission  into  the  said  fellowship  will,  in  all  probability,  tend  verv  much  to  the  enlarging 
the  said  trade  for  the  public  good,  and  for  that  there  is  no  mention  made,  either  in  the  said  lei- 
ten  patents  or  act  of  parliament,  upon  what  terms  persons  shall  he  admitted,  or  what  certain 
fine  ahall  be  taken  by  the  said  fellowship,  for  the  admitting  persons  to  be  free  thereof;  there- 
fore for  the  ascertaimnff  hereafter  what  fine  shall  be  taken  by  the  said  fellowship  for  the  eaid 
admissions,  and  for  enhii^ging  and  encouraging  the  trade  to  Bussia,  and  other  places  mentioned 
in  the  said  charter ;  Be  it  enacted,  by,  dLC.  dtc.  that  from  and  aifter  the  25th  day  of  March, 
1699,  every  subject  of  this  realm  desiring  admission  into  the  saki  fellowab^),  known  by  the 
Vame  of  the  Bussia  Company,  on  request  in  that  behalf  to  the  governor,  consuU,  and  assist- 
ants, or  any  three  of  them,  shall  be  admhted  into  the  said  fellowship,  and  shall  have,  use,  and 
enjoy,  all  the  liberties,  dtc.  &c.  dbc.  granted  to  the  aaid  fellowship,  either  by  the  sakl  letter* 
patents  or  act  of  parliament,  the  same  as  any  other  member  umv,  or  can  have,  audi  sub^eet 
paying  for  hie  admission  for  the  use  of  the  said  fellowship  only,  oie  sam  of  five  poande,  and  9» 
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See.  2  And  be  it  farther  enaeMd;  by  the  authority  aforesaid,  that  from  and  after  the  iiid 
S5th  daf  y(  March,  the  aam  of  5L  only,  and  no  more,  shall  be  demanded  or  taken  by  the  said 
fellowtnip  for  any  admiasion  to  the  freedom  thereof;  any  bjr-law,  statute,  or  ordinance  of  the 
Bsid  fellowship  made,  or  to  be  made  to  the  contrary  thereof,  in  any  wise  notwithstanding. 

Sec  3.  And  be  if,  du.  by,  &c.  that  where  any  person  or  persons  residins  in  any  out-port,  dr 
*I13]  *"^  other  place  witbm  this  realm,  dominion  of  Wolet,  or  town  of  ^Arwick^uffan- Tweed, 
'  shall  make  request  to  be  admitted  into  the  said  fellowship  as  aforesaid  by  bis  agent  or 
deputy,  making  tender  of  51.  for  his  admission,  the  said  governors,  consuls,  and  assistants  shall^ 
aoder  the  common  seal  of  the  aaid  fellowship,  withm  ten  days  after  such  request,  appoint  one 
or  mora  person  or  persons  to  admit  such  person  or  persons  mto  the  freedom  of  the  said  fellovlr- 
ship,  ana  to  administer  to  him,  or  them,  the  oath  to  be  taken  by  the  freemen  of  the  said  fellow- 
^p;  which  oaih  they  are  hereby  impowered  to  administer;  which  admission  and  administrSr 
tion  of  the  said  oath  ahall  be  as  good  and  effectual  as  if  the  same  were  actually  done  by  the  said 
goTsmor,  consuls,  and  assistanls. 

Sec  4.  And  be  ic,  Ace.  by.  5&c.  that  the  commissioners  of  His  Majesty's  customs  shall,  at 
stm  session  of  parliament,  lay  before  both  houses  a  true  account,  in  writing,  under  theif 
hands,  of  what  naval  stores  shall  have  been  imported  into  this  kingdom  by  any  persons  tradinf 
loj^asfw. 


•113]  *FAITH  et  al.  v.  PEARSON. 

Where  a  snip  is  aetsed  by  the  commander  of  one  of  Hb  Majesty's  vessels  as  prise,  and  iaafier* 
wards  released  without  any  suit  being  instituted  against  her,  if  the  plaintiff  have  anv  groand 
of  complaint,  his  redress  is  in  a  Coun  of  Admiralty ;  and  no  action  can  be  mainiainea  at  com- 
mon law,  either  of  trespass  for  seizing  the  ship,  or  of  &ise  imprisonment  for  confining  the 
eaptain  aod  raannera. 

TtasPABB  for  breaking  and  entering  the  plaintiflTs*  vessel,  forcibly  detaining 
her  whilst  on  her  royage  from  Senegal  to  Great  Brileiih  carrying  her  to  the 
island  of  Barbadoes^  in  the  We$t  Indies^  and  detaining  her  for  several  months. 
There  were  various  counts  in  which  the  injury  described  was  in  substance  the 
same.  The  defendant  pleaded: — 1st.  Not  guilty.  2d.  That  at  the  time  of  the 
grievance  committed  the  defendant  was  commander  of  one  of  his  majesty's  shipe 
ef  war,  the  Benbow;  and  that  he  had  seized  the  plaintiifs'  vessel  because  she 
Ittd  no  manifest  on  board.  3.  That  he  boarded  the  plaintiffs*  ship  in  order  to 
ascertain  whether  the  ship  or  cargo  belonged  to  any  of  the  enemies  of  the  king; 
and  thaty  after  diligent  examination  of  her  papers  and  caigo,  d^c.  having  proba- 
ble cause  of  suspicion  that  part  of  the  cargo  was  American  property,  he  detained 
rile  ship,  and  directed  her  to  be  carried  into  Barbadoes,  anid  kept  her  there^ 
to  be  dealt  with  aoconding  to  law.  4th.  The  fourth  plea  stated,  that  the  de-> 
fendanc,  havinv  probable  cause  of  suspicion  that  the  ship  was  American,  seized 
her  as  a  lawful  prize. 

The  circumstances  were  these:  on  the  31st  of  March  the  brig  John  sailed^ 
from  Senegal'  to  London;  on  the  8th  of  ^pril she  fell  in  with  the  defendant,  who 
the  eaptain  of  His  Majesty 'a  ship  the  Benbow^  and  had  a  squadron  under 


,l  *.-y  bis  ^command.  She  was  brought  to  by  a  shot  which  passed  between  her 
^  iliastB ;  and  the  defendant  immediately  sent  on  board  his  prize  master,  hitf 
third  lieutenant,  and  a  gang  of  men :  they  examined  the  ship,  the  crew,  and  thei 
papers;  the  heutenant  observed,  that  the  ship  looked  like  an  American;  that 
sIm  had  American  canvass  and  rigging ;  and  that  the  captain  and  the  mate  had 
the  appearance  of  Amertcans.  He  took  the  master  on-  board  tlie  Benbow  with 
him,  and  the  ship'a  papers.  The  mwter  returned  in  half  an  hour,  with  the 
Ihinl  Heutenant,  who  wished  him  a  good  voyage,  and  left  him.  Not  long  aAer, 
another  shot  waa  fiited  from  the  Benbow^  and  again  brought  them-  to.  The 
same  peiBOiie  came  on  boaid,  aiid  ordered  the  mate  and  all  the  able  seamen  t» 
jpm  the  Benbow,  The  defendant  desired  to  know  whether  the  Jbhn  had  an^ 
slavea  od  boards  and  being  infoimed  that  she  had  none,  he  asked  for  the  manw 
heu  hat  none  was  produeed;  he  then  examined  the  cargo  book,  and 
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that  a  leaf  had  been  torn  out.  He  added,  that  the  ship  was  not  in  the  proper 
course  for  London,  He  took  possession  of  all  the  ship's  papers,  and  put  them 
under  seal,  and  then  directed  the  vessel  to  be  taken  in  tow  by  a  brig  belonging 
to  his  squadron,  and  in  thld  state  she  arrived  at  Barb€idoe$,  After  a  few  days 
every  thing  was  restored,  and  the  vessel  was  set  at  liberty;  but  the  master  had 
previously  been  sent  ashore  in  custody  of  one  of  the  defendant's  officers,  and 
tiie  mate  and  crew  had  been  treated  as  prisoners  of  war.  The  vessel  made 
London  on  the  10th  of  August^  1814.  The  John  had  been  in  the  American 
service ;  she  had  been  taken  by  an  American  privateer,  but  recaptured.  She 
bad,  at  the  time  of  ^the  seizure,  American  rigging  and  canvass.  The  r«i  15 
reason  stated  for  her  not  having  a  manifest  on  lM)ani  was,  that  there  was  ^ 
no  Custom  House  at  Senegal  or  Goree;  and  that  when  a  vessel  was  bound 
outwards  no  papers  were  ever  given  her  by  any  public  officer.  She  had,  how- 
ever, a  clearance,  which  was  a  document  signed  by  the  collector  of  the  duties 
inwards,  certifying  that  those  duties  had  been  paid.  The  point  in  which  she 
was  captured  was  in  her  fair  course  for  England;  and  a  witness  stated  that  she 
would  in  all  probability  cross  that  point  in  making  her  way  home.  The  vessel 
was  sailing  as  close  to  the  wind  as  possible;  and  no  suspicion  could  reasonably 
attach  that  she  was  out  of  her  course. 

The  Solicitor  General^  and  Best^  Seijt,  for  defendant,  contended,  that  tho 
action  could  not  be  maintained.  The  question  is  not  whether  the  ship  be  good 
and  lawful  prize ;  not  whether  there  was  strong  and  reasonable  suspicion ;  but 
whether  the  defendant  did  not,  in  fact,  take  the  John  as  prize.  If  so,  a  court 
of  common  law  cannot  try  this  question ;  it  belongs  to  a  Court  of  Admiralty. 
If  such  cases  were  to  be  the  subject  of  a  common  law  jurisdiction,  no  captain 
could  venture  to  detain  a  ship  for  an  hour  after  he  had  examined  her  papers. 
They  cited  Le  Caux  v.  Eden^  Douglas,  594.  If  the  plaintiffs  have  a  right  to 
recover,  the  captain,  and  every  officer  and  sailor,  would  severally  have  a  right 
to  bring  an  action  of  trespass.  The  question,  therefore,  is,  did  the  defendant, 
exercising,  if  they  please,  an  erroneous  judgment,  take  the  John  as  prize?  If 
so,  no  action  lies  at  common  law.  *The  want  of  a  manifest  was  a  strong  r« « t  g 
ground  of  suspicion.  The  26  G.  3.  c.  40.  s.  3  requires  the  masters  of  ^ 
vessels,  before  clearing  out  from  the  king's  dominions  in  foreign  ports,  to  deli- 
ver a  manifest  to  the  officer  or  collector  of  the  customs  there ;  and,  if  there  be 
no  officer  or  collector,  then  to  some  principal  officer  or  magistrate  of  the  place, 
who  is  to  cause  a  duplicate  to  be  maide,  and  to  indorse  upon  the  original  mani- 
fest the  day  and  year  when  it  was  produced,  and  to  return  it  to  the  master  of 
the  vessel  before  she  clears  out.  Add  to  this,  that  the  vessel  had  been  in  the 
American  service,  and  had,  at  the  time,  American  rigging  and  canvass  on  board. 
They  contended,  that  these  circumstances,  though  they  did  not  make  the  ves- 
sel a  subject  oi  prize,  constituted  a  strong  ground  of  suspicion,  and  warranted 
her  detention. 

GiBBs,  C.  J. — ^I  am  of  opinion  that  the  present  action  cannot  be  maintained: 
though  the  capture  might  have  been  improper,  a  court  of  common  law  has  no 
jurisdiction.  The  injured  are  not  without  remedy,  but  this  is  not  their  remedy. 
If  such  an  action  might  be  supported  here,  the  consequence  would  *be,  that 
every  mariner  might  bring  a  separate  action  against  the  captors.  The  law  has 
established  a  proper  tribunal  in  the  Courts  of  Admiralty,  who  are  better  ac- 
quainted with  Uie  principles  of  such  cases,  and  can  apply  themselves  to  each 
particular,  and  examine  every  circumstance.  In  a  case,  whether  a  capture  be 
prize  or  not,  they  inquire  whether  the  captain  has  misconducted  himself:  if  he 
has,  they  give  the  injured  party  a  suitable  recompense.  There  is  nothing  in 
the  plaintiff's  case  which  *doe6  not  show  that  the  defendant  seized  the  r»||.« 
John  as  an  American  prize ;  ^nd  if  she  were  seized  under  this  impres-  ^ 
■ion,  there  is  an  end  of  the  question.  The  want  of  the  manifest  was  a  strong 
circumstance  that  she  was  not  British.  She  had  been  in  the  American  service ; 
she  had  been  fitted  out  in  that  service,  and  had  the  rigging  and  canvass  oi  that 
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tiatioii  on  board.  Then  she  had  no  manifest  The  defendant  sends  a  priie 
master  on  board ;  the  captain  and  officers  are  treated  as  prisoners  of  war.  On 
the  whole,  therefore,  I  am  of  opinion  that  this  ship  was  seized  as  prize,  and 
^lat  the  present  action  cannot  be  maintained.  I  consider  it  purely  upon  the 
geDeral  issue,  and  not  on  the  special  pleas. 

Plaintiffs  nonsuited. 

LmM^  and  Vaughan^  Serjts.,  and  AhbotU  for  plaintifis. 

The  SoUdtar  General^  and  Best^  Serjt.,  and  mchardsont  for  defendant 

REPORTER'S  NOTE. 

In  the  ensiling  term,  Zeiti,  Seijt.,  mored  to  set  aside  the  nonsnit.  He  contended,  that  it 
oaght  to  have  been  left  to  tiie  jury  to  say,  whether  the  seiiure  was  a«  prise,  or  on  any  other 
groand.  The  case  of  Le  Camx  ▼.  Eden  did  not  decide  that  the  plaintiffs  could  not  recover 
when  there  were  several  conjoint  pretences  for  the  seiiure,  but  only  where  the  ship  was  taken 
as  prise;  that  action,  he  observed,  wss  for  false  imprisonment;  here,  the  only  question  was, 
whether  the  ship  had  been  seised  for  this  cause  onlv.  The  defendant  ought  to  have  been 
*11A1  ^^^  ^9^^  ^^  prove  that,  in  fact,  *the  vessel  bad  been  seised  as  prise,  and  that  this  was 
•1  not  a  mere  afterthought  on  his  part. 

Lord  Chief  Justice  GMe  repeated,  m  substance,  the  opinion  which  he  had  expresaed  at  the 
trial  He  added,  I  am  atill  of^opinion,  that  this  ship  was  aeised  as  prise,  and  I  am  not  sure  that 
I  ought  not  to  knve  atoppcd  the  cause  sooner  than  I  did.  The  reat  of  the  court  concurred.^ 
Roie  refiiaed.— 2  MankaWt  Rep.  133. 


The  cases  hi  Le  Comx  r,  Eden,  Dougl.  570,  and  Lindo  v.  Itodneif,  ibid.,  have  so  fully  estab- 
liahed  the  maxim,  that  captures  made  on  the  high  weiwe,  jure  heUt,  are  exclusively  within  the 
eoDQsanoe  of  the  Courts  of  Admiralty,  and  thereby  entirely  exempted  from  the  jurisdiction  of 
the  common  law,  that  it  is  unneceaaary  to  review  the  principlea  of  the  present  decision.    The 
reason  is  aa  simple  aa  the  maxim.    Such  cases,  whether  of  capture  or  detention,  form  the  sub- 
ject matter  of  the  admiralty  jurisdiction.    They  often  arise  from  circumstances  which  could  not 
he  given  in  evidence  in  courts  of  justice  without  great  public  mischief;  and  are  frequently  made 
upon  the  discretion,  the  opinion,  the  spprehension,  ol  navnl  officers,  which  can  only  properly 
be  examined  by  the  equitable  jurisdiction  of  courts  proceeding  in  the  latitude  of  the  law 
of  nationa. — Subsequent,  however,  to  the  cases  of  Le  Caux  v.  Eden,  it  has  been  ques- 
tioned, whether  the  common  law  ahould  not  exercise  a  jurisdiction,  so  far  at  least  as  to  ascer- 
tain  whether  a  capture  or  detention  have  been  made  upon  reasonable  and  probable  grounds. 
Woald  not  this  be  at  once  to  determine  the  question.    lu  order  to  decide  the  reasonableness  of 
the  capture,  would  it  not  be  necessary  to  enter  into  the  evidence  of  the  circumstances  which 
determined  the  defendant  to  make  it.  ^  In  many  cases  the  discretion  of  the  king's  officers,  act- 
ing on  the  high  aeaa,  necessarily  requires  a  most  extetistve  latitude.    They  may  act,  and  in 
aoflse  cases  are  bound  to  act,  upon  auspicion ;  they  may  act  upon  aecret  communications ;  they 
may  act  upon  innumerable  causes,  which,  from  their  vagueness,  have  not  a  sufficient  body  to 
be  tsn^ble  at  common  law.    But  the  rulea  of  evidence  m  the  Courta  of  Admiralty  are  framed 
aeoordmgly;  and  a  long  practice,  and  an  uninterrupted  course  of  precedenta  have  marked  out 
*1191  *°  equitable  compaaa  to  their  ^discretion,  and  administered  a  remedv  againat  a  dangerous 
''  generality  or  abuse  of  power.  It  is  no  snswer  to  say  a  Court  of  Aomiraltv  has  acquitted 
a  afaip  aeised  aa  prise.    There  might  have  been  cause  for  the  detention,  though  none  for  the 
condemnation.    There  might  be  a  reasonable  suspicion  upon  which  an  officer  would  be  want- 
mg  in  hia  duty,  if  he  ahould  not  make  a  seisure.    The  Courts  of  Admiralty  administer  juatice 
between  the  parties  in  all  those  cases.    On  the  one  hand,  they  necessarily  protect  the  proper 
diaeretion  of  the  king's  officers,  and  will  not  aubiect  them  to  ruin  for  errors  natural  and  venial 
in  the  exercise  of  a  general  prudence.    On  the  other  hand,  they  will  equally  protect  the  neutral, 
or  the  native  merchant,  from  oppression,  caprice,  or  any  losa  and  damage,  whether  from  neg- 
ligence or  criminal  indifference.    The  rule,  therefore,  aeems  to  be  this : — Whenever  it  appMra, 
incidentally,  in  the  trial  of  a  Question  of  wrong  committed  on  the  high  seas,  by  capture  or  de- 
temion,  that  auch  capture  or  detention  has  been  made  bona  Jlde  a§  prize,  a  Court  of  Com  non 
Law  has  no  jurisdiction ;  they  must  dismiss  the  subject  to  its  proper  court,  the  instants  the 
question  of  pnxe  or  no  prise  presents  itself  upon  the  evidence. 

With  respect  to  privateers,  or  letters  of  marque,  the  Courts  of  Admiialty  have  a  more  erten* 
ave  jurisdiction  thsn  ss  respects  king's  ships.  As  regarda  the  former,  if  any  act  of  oppres»>ioot 
cruelty,  or  general  abuse,  hsve  been  committed,  they  have  not  only  the  power  of  awordiig  a 
suitable  compensation  to  the  party  injured,  but  they  are  authorised  to  deprive  them  of  their  letters 
of  marque.  They,  in  fact,  act  aa  a  Boerd  of  Admiralty  to  ships  of  such  denomination,  and 
have  their  summary  jurisdiction.  The  lew  is  Isid  down  by  the  pnse  set,  which  expressly  infficss 
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was  the  ancient  law  of  the  Admiralty."    Aa  resards  the  king's  ships,  they 

ranee,  more  immediately  under  the  superintendence  of  the  Lords  Commiasioners  of  the  Ail 

The  dignity  of  the  flsg,  and  even  of  the  officers,  puta  them  in  a  degree  above  tkp 

y  of  this  vigilant  control. 
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It  might  le  easy  to.  cite  ^cm^  ">  which  the  Courts  of  Common  Lew  hsTO  dis-  r^ion 
dfeiroed  a  jurisdicuon  over  matters  of  aa  anaiogoua  kibd.    But  the  rule.i8  auffbiiQiMlar'  '^     ' 
pnomipent  m  all  of  them. 

It  may  be  necessary,  however,  to  observe,  in  order  to  mark  the  distinction,  that  the  case  of 
Le  Caux  V.  Eden^  was  an  action  of  trespass  for  false  imprisonment  of  the  plaintiff's  person,  fii 
the  capture  or  detemion  of  a  ship,  the  officers  and  crew  are  necessarily  impriaoaed  foK  a  timff ; 
and  it  the  principal  question,  that  of  seizing  the  ship,  belong  ezclusiveljr  to  the  admiralty 
iunsdietion,  to  separate  the  question  of  prise  or  no  prize,  and  that  concerning  the  incidental 
•amage  would  be  to  divide  between  two  different,  jurisdictions  the  same  entire  transaction.  It 
is  equally  a  trespass  to  take  a  man's  ship  as  to  take  his  person ;  but  if  the  original  or  principal 
matter  be  not  conusable  at  common  law,  neither  are  the  cDnaequeooaa.  I  Lev.  243,  2  Lev. 
S5,  Molloy,  lib.  I.C.4.  ^32. 

The  coihmon  law  jurisdiction,  however,  is  not  excluded;  without  a  jnst  eonsideratkmof  the 
greater  advantages  to  be  obtained  before  that  tribunal  to  which  the  case  is  referred. 

The  promptitude  of  the  decisions  of  the  Courts  of  Admiralty  is  a  great  benefit  to  both  parties ; 
i>r,  ao  admirably  framed  are  the  rules  of  that  court  for  accelerating  business  of  this  kind,  that  a 
cause  can  hardly  last  beyond  a  month.  There  is  another  great  convenience  in  the  admiralty 
nut,  that  all  parties  concerned  may  join  in  one  libel ;  whereas,  if  an  action  at  common  lasir 
«NMild  be  supported,  the  numberless  suits  to  which  everv  individual  amongst  the  captors  would 
be  exposed,  m  the  circumstance  of  coata  alone,  iadepenoent  of  damageSy  would  bring  ruin  i^»a 
the  partiee  involved  in  them. 

All  the  cases  which  have  been  determined  upon  this  auVjeot  have  been  decided  upoa.  th# 
Caneral  iasue  pleaded  by  the  defendant.  Vo  special  pleading  can  be  necessary,  because  the 
Courts  of  Common  Law  have  not  a  concurrent  jurisdiction,  but  the  Courts  of  Admiralty,  bavo 
the  sole  and  ezduaive  concurrence*  U  the  capiure  be,  pirima  facUt  e  trespass  at  common  law. 
it  would  be  incumbent  on  the  defendant  to  pjead  specially  that  he  seized  the  ship  as  prize,  a^a 
what  waa  the  cause,  or  ground  of  seizure^  The  pleaof  m«i  gutUy,  therefore,  is  the  proper,  and 
euffident  plea ;  it  is  in  the  nature  of  a  denial  of  the  jurisdiction  of  the  ^mmon  law  courts,  r««i>a 
an  assertion  that  the  queetion  is  alieni  fori.  In  the  great  case  of  Rou*  v.  Ha9$ard,  L^^ 
cited  in  Le  Caux  v.  Eden,  Douglas,  561,  m  which  the  question  was,  whether  an  action  of  tree* 
paaa  would  lie  for  taking  a  ship  as  prize.  Lord  Chief  Justice  Lee,  having  called  two  civiliaoa  to 
£is  assistance,  delivered  the  judgment  of  the  court :  that,  though  for  taking  a  ship  on  the  high 
■eas  trespass  would  lie  at  common  law,  vet  when  it  waa  taken  as  prize,  iwmgh  taken  wrongs 
fully,  though  it  were  acquitted,  and  thougn  there  were  no  color  for  the  taking,  the  judge  of  the 
admiralty  was  judge  of  the  damages  and  costs,  as  well  as  of  the  principal  matter.  And  his  lord- 
^p  laid  it  down  aa  law,  that  if  such  an  action  were  brought  in  England,  and  the  defendant 
pleaded  not  guilty,  the  plaintiff  could  not  recover. 

Admitting  the  question  of  prize  or  no  prize  to  be  of  exclusive  and  peculiar  jurisdiction  in  the 
Courts  of  Adminuty,  it  has  been  contended  notwithstanding,  that  if  the  senteiioe  of  that  court 
ahall  declare  the  ahip  to  be  no  prise,  an  action  may  be  maintained  at  common  law.  But  ro  this 
it  may  be  replied,  if  the  original  matter  be  not  copuaable  by  the  common  law,  the  eubse- 
<}uent  matter  cannot ;  the  woole  question  must  altogether  be  appropriated  to  the  Jurisdic- 
tion of  the  admiralty.  **  That  aentence  (saya  Buller,  JT,  in  hie  admirable  judgment  delivered  in 
Xe  Caux  V.  Eden)  does  not  alter  the  nature  of  the  original  taking.  It  was  still  a  seizure  ss  prize, 
which  the  common  law  doea  not  take  notice  of,  as  a  trespass ;  and  the  aentence  cannot  make 
that  a  trespass,  which  was  not  so  at  the  time  when  the  fact  was  committed. 

"  Upon  the  whole,  (addressing  himself  to  the  case  of  Le  Cauxy,  Eden)  aa  the  plaintiff  haa 
had  or  may  have,  a  remedy  elsewhere,  as.  there  is  no  case  in  which  it  haa  ever  been  holden 
that  Buch  an  action  can  be  maintained,  and  it  would  be  attended  with  great  mischief  bimI  incon- 
venience if  it  could  be  maintained^  and  as  there  are  aeveral  authorities  which  say,  the  action 
will  not  lie,  I  am  of  opinion  that  there  must  be  judgment  for  the  defendant.*' 


•WESTWOODty.  BELLotaL  [•U2 

4«,  a  merchant,  dmploya  B.  to  eflect  some  policies  of  insurance;  B.,  unknown  to  ^.,  employe 
C.,  who  Bpplies  to  the  defendants,  who  are  insurance  broken.  C.  gives  the  defendanta  no 
reason  to  suppose  that  he  waa  not  acting  as  a  principal,  and  they  eflect  the  policies  in  their 
own  namea,  aa  agenta.  Ac  the  time  of  thia  transaction,  C.  waa  indebted  to  the  defendants  on 
a  balance  of  accounts.  In  an  action  brought  bv  il.  to  recover  the  policiee  on  tenderias  the 
premium  and  ezpensea:  Held,  that  the  defendanta  had  a  lien  upon  them  until  C.*s  debt 
waa  saiiafied. 

Trovbr  to  recover  a  policy  of  mannneo^'-^Hebden  ^  Cb«,  of  Leeda^  had  boan 
employed  by  the  plaintiff*,  as  agents,  to  effect  an  insurance  on  goods  on  boafd 
the  Sally  and  Sptculator.  IMdtn  4*  Co.,  employed  Robinson  ^  Son  to  ptp- 
etire  the  policies,  and  Robinson  ^  Son  transmitted  to  them  copies  of  two  poli- 
cies, which  purported  to  have  been  effected  by  Robinson  ^  Son^znA,  debited 
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Bdbdm  4*  Co.  with  Ae  preoiuifiw  and  expenses^  Rolnnwn  ^  San  did  not 
•fleet  the  policies ;  but,  without  the  knowledge  of  fftbden  fy  Co.  or  plaintiff^ 
tfaey  applied  to  one  Clarkson^  who  employed  the  defendants,  who  are  insurance 
brokers;  and  the  defendants  effected  the  policies  in  their  own  names,  as  agents. 
The  defendants  had  no  knowledge  that  any  other  person  was  interested  in  the 
policies  except  Clarkson^  whom  they  debited  with  the  premium,  and  who,  at 
the  time  of  this  transaction,  was  indebted  to  them  on  a  balance  of  accounts. 
The  defendants  claimed  a  lien  upon  the  policies  till  their  demand  on  Clark$an 
was  satisfied.  The  SeJiy  was  lost :  the  plaintiff  tendered  the  premium  and 
expenses  on  both  the  pohcies ;  but  the  defendants  refused  to  deliver  them  up 
until  ClarkainCi  debt  was  paid. 

Zeiu,  Seijt.,  for  the  defendants,  contended,  that  the  plaintiflf  was  not  entitled^ 
*123l  ^  recover.  The  defendants  have  effected  the  policy  without  notice 
-*  *that  it  was  not  on  account  of  the  person  from  whom  they  received  the 
order ;  they  have,  dierefore,  a  lien  upon  it  for  their  general  balance.  They  most 
\e  supposed  to  have  made  advances  (o  Oarkaon  on  the  credit  of  the  policies 
which  were  allowed  to  remain  in  their  hands.  They  have  a  right,  therefore, 
to  satisfy  their  general  balance,  whether  before  or  after  notice  communicated  to 
tfaem  of  the  plaintiff's  interest. 

He  cited  Mann  v.  Jbrret/er,  4  Goi?^.  60.  Snook  ▼.  Davidion^  % 
Camp.  218. 

The  Solidtor  General^  contra.— If  a  merchant  puts  goods  in  the  hands  of  & 
fi^tor,  and  the  factor  places  them  with  another  merchant,  who  makes  him  ad* 
Tances  upon  them*  he  does  not  thereby  obtain  a  lien  against  the  original  owner. 
If  an  agent  represent  himself  to  have  a  power,  with  which  he  is  not  intrusted,, 
bis  principal  is  not  bound  by  his  acts.  The  person  who  gives  credit  to  the 
misrepresentations  of  an  agent  must  run  tibe  risk  of  their  being  true  or  false.*— 
Lanyan  v.  Blanchard^  2  damp»  697. 

GiBBs,  C.  J^— >Ia  the  case  put,  it  is  assumed  that  the  goods  originally  be* 
bnged  to  the  merchant;  and  when  a  merchant  trusts  goods  out  of  his  hands»' 
Ibey  cannot  be  burthened  with  any  charges  but  those  to  which  he  has  consented 
to  subject  them.  I  subscribe  to  the  doctrine  in  Lanyon  v.  Blanchard.  But; 
in  that  case,  the  agent  represented  that  he  had  authority  to  indorse  the  bill  of 
*1^1  lading;  he  had  none;,  therefore  he  could  not  bind  the  principal.  That 
^  ^plaintiff  has  (bunded  himself  on  false  grounds,  viz.  that  the  policy  was^ 
bis  property ;  it  never  was  his  proper^.  In  .its  creation  it  was  a  policy  subfectt 
t»  the  rights  of  the  defendants  against  Clarkson.  The  contract  was  as  between; 
principals;  Clarkson  gave  the  defendants  no  reason  to  suppose  that  he  was  not 
a  principal ;  and,  because  they  treat  him  as  a  principal,  they  undertake  the  duty.. 
The  defendants,  therefore,  cannot  be  stripped  of  their  lien.  The  plaintiff,notwith- 
standing,  has  his  remedy  against  Robinaon  4*  Son^  but  the  present  case  stands 
on  principle  and  authority.  I  should  have  determined  it  on  principle  without 
authority. 

I'iaintiff  nonsuited 

The  SolieUor  Oeneral  and  Littledale^  for  the  plaintiff. 
Lena  and  Ccjp/fy,  Setjts.,  and  Campbell^  for  defendantK 

REPORTER'S  NOTE. 

Where  a  fivcor,  uader  a  id  ereiert  oooiminion,  wlls  goods  as  hii  own,  and  the  bajFSt 
knows  nothing  of  th«  pnnoip«l,  tho  bityar  may  sot  off  soy  demand  he  may  have  upeo 
the  factor  against  the  demand  for  the  goods  made  by  tbe  pnncipal.  This  was  the  caso  oi< 
Gmrge  v.  Claggeti,  7  T.  B.  359.    But  if  an  agent  diaclose  his  principal  at  the  time,  it 


that  he  cannot  pledge  the  property  of  such  principal  to  another,  with  whum  he  is  dealing, 
»|Mi  for  bis  own  private  debt.  Thus,  in  Maant.  v.  HenderwHt  1  East,  335,  it  was  *deter 
'  mined,  that  an  Engfisk  subject,  in  time  of  war,  informing  the  broker  that  the  propeitw 
iniersd  was  neutrai,  wss  sufiicient  indication  to  tbe  bruker  that  the  party  acted  as  ngent,  and 
■oc  on  his  own  soeount,  and  thiM,  thereibiFe,  th^  rights  of  the  principal  could  not  be  effected  by 
lh»  Slate  of  aooouDts  between  the  agent  and  the  broker,    if  a  factor  pledge  the  property  of  km 
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brincipd,  th«  latter  may  raeorar  the  Ttliie  of  it  in  trover  agaioet  the  pawnee,  on  tenderinffto  the 
iactor  what  is  dae  to  him,  without  any  tender  to  the  pawnee.  Daufngny  v,  Dutal,  5  7.  K.  514, 
It  it  clear,  however,  that  a  sab-agent  cannot  acqaire  the  broker*a  general  lien,  because  a  lien  in 
a  personal  right,  and  cannot  be  transferred.  Vide  itf*Crai&M  v.  Davit,  7  East,  6.  Man  v. 
Shifner,  2  East,  523,  589. 


•AUSTIN  et  al.  v.  DREWE.  [♦126 

A  policy  of  insnrance  (against  fire)  is  effected  on  the  stock  and  utensils  of  a  sugar  house,  the 
oifierent  stories  of  which  were  heated  by  a  chimney  running  up  to  the  top.  By  the  ne|[ii* 
gence  of  the  plaintiffs*  servsnts,  in  omitting  to  open  the  register,  the  heat  is  consideraMy  m* 
cressed,  by  means  of  which  large  quantiues  of  the  sugar  are  spoiled ;  but  no  damage  wet 
occasioned  to  any  thing  but  the  augar,  and  no  greater  fire  eiisted  than  on  ordinary  occasions  i 
held,  that  this  was  not  a  loss  within  the  policy. 

Covenant  on  a  policy  of  insurance  against  fire,  on  the  stock  and  utensils  ia 
the  plaintiffs*  sugar  house.  The  declaration  averred  a  damage  by  fire  on  the 
8th  December^  1813.  The  defendant  pleaded,  that  the  damage  was  occasioned 
by  the  negligence  and  improper  conduct  of  the  plaintiffs  and  their  servants,  in 
regulating  and  managing  the  fires  in  their  sugar  house ;  and  that  the  stock  and 
utensils  were  damaged  by  the  smoke  arising  from  such  fires ;  without  this,  that 
they  were  damaged  by  fire  in  the  sugar  house  within  tlie  meaning  of  the 
policy. 

The  plaintiffs  were  sugar  bakers.  The  sugar  house  contained  eight  stories, 
in  each  of  which  were  raw  sugars  undergoing  preparation.  In  order  to  convey 
heat  throughout  the  premises,  there  was  a  chimney  which  formed  nearly  one 
side  of  the  house,  along  which  a  flue  ran,  for  the  purpose  of  communicating 
warmth  to  each  room.  In  one  of  the  stories  was  a  register,  which  was  shut  at 
night,  when  the  fires  were  extinguished.  On  the  day  when  the  damage  took 
place,  the  plaintiffs'  servant  had  lighted  the  fire  in  the  morning  without  opening 
the  register;  by  these  means  the  several  rooms  were  filled  with  sparks  and 
smoke ;  the  sugar  was  damaged  by  the  excessive  heat,  and  some  of  the  syrup 
spoiled ;  the  beams  and  ceiling  in  the  upper  stories  were  blackened,  and  the 
walls  a  littie  blistered.  No  ^damage  of  moment  was  occasioned  to  [•«|07 
anything  but  the  sugar;  there  was  no  greater  fire  than  was  ordinarily  ^ 
used  for  the  purposes  of  sugar  baking,  and  no  part  of  the  substance  of  the  pre* 
mises  was  injured  by  fire. 

Vaughan,  Serjt.,  for  the  defendant,  contended,  that  this  was  not  a  damage 
by  fire  within  the  meaning  of  the  policy. 

The  Solicitor  General^  contra. 

GiBBs,  G.  J. — I  am  of  opinion  that  this  is  not  a  loss  witiiin  the  policy.  No 
greater  fire  existed  than  was  necessary  for  the  purposes  of  the  business.  By 
omitting  to  open  the  register,  heat  and  smoke  have  been  forced  into  the  rooms 
where  the  sugars  were  preparing;  the  heat  produced  the  mischief:  no  sensi- 
ble damage  resulted  from  the  smoke  and  sparks,  and  the  occasion  which  pro- 
duced the  excess  of  heat  was  not  a  fire  against  which  the  defendant  had  under- 
taken to  indemnify  the  plaintiffs.  The  servants  had  neglected  to  open  the 
r^gister.  What  is  this  but  a  bad  management  of  their  own  machinery  ?  The 
fire  is  where  it  onght  to  be :  no  more  than  it  ought  to  be.  But  it  received  a 
false  direction  by  the  irregular  and  improvident  conduct  of  the  plaintiff's  ser- 
vants. As  no  substance,  therefore,  was  taken  possession  of  by  tiie  fire,  which 
was  not  intended  to  be  fuel  for  it ;  as  the  sparks  and  smoke  caused  no  mischief 
but  as  the  damage  arose  from  an  excess  of  heat  in  the  rooms,  occasioned  by 
the  register  being  shut,  I  *am  of  opini'^n  that  the  plaintiffs  are  not  enti-  r^ioa 
tied  to  recover.  L      ' 
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The  juTT  found  a  yerdict  for  the  defendant 

The  Soiidtor  Oeneral,  Lena^  Seiit.,  and  Gasdee^  for  plaintiffs. 

Faughan  and  Copley ^  Serjts.,  and  7T/ufd/,  for  defendant. 

REPORTER'S  NOTE. 

lo  the  enaaing  term  the  SoUeit&r  General  moved  fo  set  aside  the  verdict,  bat  the  court  con* 
eorrad  in  the  opinion  of  the  Lord  C.  J,  as  expressed  at  the  trial. 

It  is  ixM  to  be  concluded  from  this  case  that  an  insarer  on  a  policy  against  fire  is  exempt  from 
ft  loss  ocessioned  therebv,  on  the  ground  that  the  servants  of  the  assured  have  been  careless  or 
onskilftti,  and  that  the  fire  was  occasioned  by  their  negligence  and  misconduct.  An  insurer 
would  unquestionably  be  answerable  in  such  a  case.  The  spirit  of  the  decision  of  the  present 
ease  is  this :  that  there  was  no  loss  by /re,  by  whatever  cause  or  misconduct  produced.  The 
injury  arose  from  the  misdirection  of  heat,  occasioned  by  the  unskilful  management  of  the  ma- 
chinery in  the  sugar  bouse.  It  was  not,  therefore,  in  anv  fair  and  reasonable  construction  of 
the  policy,  one  m  thoee  accidents  against  which  the  defendant  had  engaged  to  indemnify  the 
piaiotifis. 


•129]  •GREGG  et  al.  v.  SCOTT. 

A  license  granted  to  a  ship  to  sail  in  ballast  from  London  to  HoUand  (which  country  was  at  that 
time  in  a  state  of  hostility)  notwithstanding  any  thin^  contained  in  His  Majesty  s  Order  of 
Council  of  AprU,  1809 :  held  not  to  protect  a  ship  which  was  the  property  of  an  alien  enemy. 
An  insurance,  therefore,  on  such  vessel  is  void. 

Action  on  a  policy  of  insurance  on  the  Jonge  Grief,  at  and  from  London  to 
her  port  of  discharge  in  Holland,  or  the  Erwt.  In  the  first  count  the  interest 
was  averred  to  be  in  the  plaintiffs ;  and  there  were  other  counts  averring  it  to 
be  in  one  Wiger  Harmena,  who  resided  in  Holland,  and  to  whom,  in  fact,  the 
vessel  belonged.  The  loss  was  capture  by  a  French  privateer.  The  ship  had 
been  taken  and  the  papers  with  it ;  the  first  license,  therefore,  was  lost ;  but  a 
second  had  been  obtained,  and  was  produced.  It  bore  date  the  6th  of  July, 
1810,  and  was  granted  to  the  vessel  on  the  petition  of  the  brokers,  who  had 
obtained  the  first  license  on  a  similar  petition.  The  license  was  to  the  vessel 
to  sail  in  ballast  from  London  to  Holland,  d^.,  notwithstanding  any  thing  con« 
tained  in  His  Majesty's  Order  of  Council  of  ^pril,  1800.  The  petition,  upon 
which  the  license  was  granted,  was  not  produced. 

The  Solicitor  General  and  Spankie,  for  the  defendant,  objected ;  that  this 
license  did  not  protect  a  vessel  owned  by  an  alien  enemy  at  that  time  resident 
in  Hollcmd,  It  might  be  desirable  to  license  neutrals ;  but  belligerents  were 
differently  circumstanced.  In  1810,  the  coast  of  Holland  was  in  a  state  of 
blockade ;  we  were  then  at  war  with  that  country ;  the  object  of  the  license 
*1301  *^^  ^  relieve  the  blockade :  it  did  not,  like  other  licenses,  adopt  the 
-'  Jonge  Grirf^s  a  British  vessel  for  the  time.  In  consequence  of  that 
license,  which  carries  no  evidence  on  the  face  of  it  that  it  is  granted  to  a  vessel 
owned  by  a  Dutchman,  the  enemy  seize  the  ship ;  they  have  the  value  by 
capture ;  and  an  alien  enemy,  the  owner,  claims  likewise  the  value  from  the 
underwriters.  The  council  thought  the  license  granted  to  a  neutral ;  and  the 
license  is  only  consistent,  by  being  a  license  to  this  ship,  provided  she  were  a 
neutral. 

Vaughan  and  Taddy,  for  the  plaintiffs. — ^This  was  in  effect  a  license  to  the 
vessel  to  return  to  HoUand  in  ballast.  It  is  clear  that  she  had  brought  a  cargo 
from  Holland  with  a  sufficient  license ;  and  she  is  here  with  the  knowledge  of 
government.  It  is  objected  that  it  may  be  a  license  to  protect  enemy's  property. 
Government  might  use  the  ship  for  that  purpose,  and  extend  the  protection  to 
property  of  any  description.  This  is  not  a  license  for  goods,  but  specifically 
to  the  ship ;  to  a  Dutch  ship,  and  to  a  Dutch  captain.  It  would  be  a  fraud  in 
government  to  allow  an  enemy  to  import  goods  into  this  country,  and  not  to 


«e  Gregg  v.  Sgott.  N.  P.  )  815.  [130 

permit  t  je  Tessel  to  retara  in  ballasC  The  king  may  grant  such  a  uceoae ; 
and  it  is  eWclent  that  the  vessel  was  only  returning  in  ballast  aAer  depositing 
her  cargo  in  this  ooontiy.  They  dtmi  Hageraom  t.  Reid^  1  3iaule  dc 
Selw.  567. 

GiBBs,  C.  J.-^  diink  this  license  was  not  sufficient  to  cover  enemy's 
property :  we  were  at  war  with  Holland.  The  Order  of  Council  of  1809  had 
^prohibited  all  vessels  from  sailing  to  any  port  within  that  district  to  r«|A| 
which  this  vessel  was  bound.  Some  license  was  necessary.  The  ^ 
king,  receding  from  his  belligerent  rights,  might  grant  a  license  to  an  aliea 
enemy,  and  legalize  the  voyage ;  he  might  grant  a  license  to  the  ship  to  pro* 
eeed  to  the  prohibited  ports.  The  question  is,  whether  the  licence  protects  the 
ship,  being  an  enemy's  property.  If  the  object  of  this  license  were  to  protect 
an  enemy's  ship,  and  I  could  see  this  ship  to  be  an  enemy's  property,  it  is  suf- 
ficient. But  if  it  be  to  protect  her  from  the  Order  of  Council,  it  is  not  sufficient. 
I  can  look  only  to  the  license :  the  petition  we  have  noL  In  Hagerdom  v. 
Rdd  the  license  was  to  import  a  cargo,  though  the  insurance  was  on  the  ship ; 
the  license  in  that  case  included  all  flags,  though  the  king's  enemies,  except  a 
French  flag.  If  I  found  that  this  was  a  license  to  brokers  and  neutral  merchants 
to  export  a  cargo  to  Holland  in  any  vessel  but  a  French  vessel,  I  should  say  it 
extended  to  a  Dutch  vessel.  Looking  only  to  this  license,  which  is  granted 
for  this  ship  to  go  back  to  Holland^  in  ballast,  and  this  being  an  insurance  on 
the  ship,  I  do  not  know  how  it  can  protect  her  as  enemy's  property.  I  cannot 
eollect  from  the  license  a  privilege  to  the  persons  who  obtained  it,  to  be  inter- 
ested in  a  ship  belonging  to  an  alien  enemy.  It  is  apparent  that  the  object  of 
this  license  was  to  remove  the  disability  occasioned  by  the  Order  of  Council. 

PlaiuUftk  nonsuited. 
*Vaughan  and  Teddy ^  for  plaintiflrs.r  r«i3a 

The  Solicitor  Oeneraltaid  Spankie^  for  the  defendant.  ^ 

REPORTER'S  NOTE. 

Although  the  state  oi  Europe^  in  which  the  late  extensive  system  of  licenses  ori^noted,  ha» 
passed  away,  most  probably  never  to  return  ;  vet,  as  in  some  future  war,  a  condiiion  of  tbin^ 
may  arise,  requiring  the  partial  application  of  the  same  system,  it  may  not  be  useless  to  explain 
the  principles,  and  to  refer  to  the  leading  decisions,  upon  which  the  practice  oi  granting  and  inter* 
prstmg  licenses  was  controlled  and  regulated. 

The  navigation  laws,  and  more  especially  the  celebrated  act  of  12  Chas.  2.  c.  18,  (the  basis 
of  our  commercial  sjrstem,)  being  the  statutes  of  the  realm,  could  not  of  course  be  dispensed 
with  by  the  prerogative  of  the  crown.  But  it  has  been  found  necessary  on  many  occasions  to 
have  recourse  to  parliament  to  suspend  their  operation  in  time  of  war.  Various  acts,  therefore, 
were  passed,  to  alter  or  qualify  them  according  to  the  new  condiiion  of  things  which  was  pro« 
duced.  By  these  acts,  a  special  power  is  given  to  the  king  in  council  to  modify  or  dispense  with 
such  provisions  as  might  be  found  expedient  in  paiticular  conjunctures.  Under  some  of  thess 
statutes,  licenses  were  directed  to  be  granted  by  an  Order  in  Council,  &c. :  under  others,  the 
Secretaries  of  State,  by  an  authority  under  the  king's  sign  manual,  and  in  pursuance  of  8f» 
Order  of  Council  speoiallv  authorising  the  grant,  were  impowered  to  act  in  the  place  of  the 
sovereign.  The  principal  ftcts  were>  the  43  G.  3.  e.  153.  s.  15.,  45  6.  3k  c.  34^.  46  G.  3.  c, 
til.,  47  G.  3.  c.  27.,  48  G.  3.  c;  37.,  48  6.  3.  c.  126.,  49  G.  3.  c.  25.,  49  G.  3.  c.  GO.  As  the 
authority  to  grant  these  licenses  was  derived  from  the  whole  legislature,  the  power  under  theiiai 
was  consequently  restricted  to  the  letter  and  reasonable  intendment  of  the  several  acts,  ana 
eottld  not  be  extended  farther  than  the  statutes  themselves  permitted. 

*"  Independently  of  this  power  of  bestowing  licenses,  by  which  the  restrictions  of  the  r^^w 
aarigation  law  were  dispensed  with,  the  crown,  by  its  perogative,  already  possessed  a  >> 
power  of  granting  privileges  and  dispensations,  by  which  it  receeded  from  its  own  rights  in  a 
stste  of  war.     Upon  these  conjoint  legal  powerv,  therefore,  viz;  the  licenses  by  statute,  wbich>. 
were  an  enlargement  of  the  powers  of  the  crown  by  acts  of  parliament,  and  the  licences  by: 

Srerogative,  which  were  of  innerent  right,,  was  built  by  a-ayviem  sufiiciently  large  to  accommo- 
ate  itself  to  Europe  under  the  Milan  and  Meriin  decrees.  Being  granted  for  commercial  pur- 
poses, they  were  not  deemed  to  be  Btrietiggimi  juris  :  they  were  not  construed  so  tenaciously  as 
the  granta  of  the  crown  in  ordinary  to  the  subject.  Their  object  was  to  disembarraiss  com- 
merce from  the  restrictione  which  the  enemy  had  thrown-  upon  it.  The  crown,  in  theae 
licenses,  gave  nothing  but  a  more  extensive  liberty  of  trade  and  commerce  ;  of  imporiatiun  and 
exportation.  It  no  way  diminished  its  own  stock,  whilst  it  consulted  the  interest  of  i  he  revenue; 
Hence  it  becsnie,  though  nut  indeed  in  the  first  instance,  a  practice  of  the  Courts  of  Admi« 
rally,  and  Ukewise  of  the  courts  of  common  law,  (in  which  such  licenses  came  incidentally 
Wider  their  oognixance  in  questions  of  policies  of  insurance,  freight.  &c.,)  to  interpret  ihem 
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4ib«mllf  mod  brfelf,  «nd  wHIi  bom  ef  tfast  jmIoot  apprelienfioti  of  the  snbjeet  taking  mort 
than  the  ciown  loteiided  to  give,  bj  which  royal  giinia  had  been  fettered  and  controlled  at  com- 
eaoalaw. 


It  weald  he  a  want  of  due  profearianal  feeling,  now  that  the  eubject  preienti  itself,  not  to 
join  the  hoDible  leaiimony  of  the  writer  of  this  note  (with  the  concurrent  praise  of  all)  to  the 
profoond  and  accurate  learning  of  Sir  WiUiam  Seolt,  who,  in  the  administration  of  this  law,  haa 
shown  bow  ihe  roost  liberal  equity  can  be  reconciled  with  the  requisite  certainty  of  law.  He  m 
in  feet  the  author  of  the  whole  learning  of  the  law  relating  to  the  aystem  of  licenses.  And  if  it 
be  considered  how  auddenly  and  unexpectedly  the  circumstances  arose,  it  must  be  matter  of 
tsasonable  admiration,  and  of  the  nioet  nnqnalified  praise,  that  a  connected  set  of  principles, 
so  oonsistent  with  law,  and  the  practice  of  the  courts,  was  immediately  invented  to  meet  and 
*1341  **'>^''^^  them.  It  most  remind  the  ^common  lawyer  of  the  celebrated  fiction  of  imm, 
^  so  ingeniously  invented  and  introduced  by  the  clergy  to  evade  the  statutes  of  morimaiM, 
The  taw  of  licensing,  a  term  and  title  already  known  to  the  Admiralty  Courts,  was  thus 
extended  to  comprehend  a  new  and  unexpected  state  of  things.  A  certain  nature,  suitable 
priociplea,  and  rules,  were  given  to  it;  and  moet  ingenious] v,  and  at  the  same  time  most 
ieamedlyr,  thev  were  made  to  secommodate  themselves  to  all  the  cases  whk:h  could  occur. 
The  Kmits  of  a  note  will  only  enable  ua  to  give  a  summary  of  the  leading  cases  which  have 
been  decided  upon  this  subject. 

We  have  already  observed,  that  the  king,  who  ie  the  arbiter  of  foreign  commerce,  may  regn* 
late  it,  except  he  be  restrained  by  statutes ;  but  he  cannot  change  the  law  of  the  land,  or  tho 
law  of  nations,  by  general  and  unlimited  regulations. 

He  roav  give  an  enemy  liberty  io  import ;  he  may  place  a  whole  district,  though  the  member 
^a  hoetile  country,  in  a  state  of  amity ;  he  may  exempt  any  individual  from  the  operation  of 
fssr.    1  Acton,  313. 

Bot  a  license  to  an  enemy  to  import  goods  must  be  express,  for  ea  enemy  will  not  be  pro- 
reeled  by  a  general  license.    I  Acton,  313. 

In  all  cases,  however,  in  which  the  king  grants  a  license,  he  may  also  qualify  ir,  in  wbL^h 
ease  the  parties  seeking  to  protect  ibemeelves  voder  it  roust  conform  to  its  regulation  *. 
lEsat,47S. 

In  the  case  of  the  CessiopoItCe,  4  Rob.  11,  Sir  WiBiam  Setii  myn,  '*  a  license  is  a  hi^h  act  o' 
eoveieignty ;  they  are  necessarily  $trieti}uris,  and  must  not  be  earned  farther  than  the  intention 
of  the  great  authority  which  grants  them  may  be  supposed  to  extend.  .1  do  not  say  that  they  are 
to  be  consiraed  with  pedantic  accuracy,  or  that  every  small  deviation  shall  vitiate  the  fair 
efieec  of  them." 

Agsin  that  learned  judge  observes,  "  the  shipper  obtains  a  license,  which  is  a  thing  stridn 
^rii,  to  be  obtaioea  by  a  feir  and  candid  representation,  and  to  be  feirly  pureued.*'    4 

In  this  case,  the  CowmefpoUte^  Sir  WmUtm  Settt,  proceeds  to  lay  down  certain  rules  for  the 
obtaining  and  construction  of  licenses,  which  are  most  fit  to  be  attended  to.  **Twocircum* 
eiances.^  he  ssys,  **  are  required  to  give  due  efiect  to  a  license :  1st,  that  the  intention 
•2251  *of  the  grantor  shall  be  puraued ;  2d,  that  there  shall  be  an  entire  honajtden  on  the  part 
*  of  the  user.  It  has  been  contended  that  the  latter  alone  should  be  sufficient,  and  that  a 
construction  of  the  grant  merely  erroneous  should  not  prejudice.  This  is,  I  think,  laid  down 
too  loosely.  It  seems  absolutely  esseniial,  that  that  onfy  shall  be  done,  which  the  grantor 
iniended  to  permit:  whatever  he  did  not  mean  to  permit  is  absolutely  interdicted ;  and  the 
party  who  uses  the  license  engages  not  only  for  fair  intention,  but  for  an  accurate  interpreta- 
tion and  execution.  I  do  not  mean  to  exclude  such  a  latitude  as  rosy  be  supposed  to  conform 
lotbe  intentions  of  the  grantor  liierslly  underetood." 

In  the  early  cases  upon  licenses  in  the  common  law  courts,  the  inclination  of  the  judges  wae 
iafevor  of  a  Hberal  construction  of  them.  Thus  in  DefLU  v.  Parry,  3  Bos.  and  Pul.  3,  where 
a  license  was  obtsined  by  A.  to  import  from  an  enemy's  country,  in  six  ships,  such  goods  as 
shoaU  be  specified  in  bis  bill  of  lading,  and  goods  were  imported  on  board  one  of  the  six  ships 
enaeoount  of  B,,  C,  and  D.,  to  whom  several  bills  of  Isding  were  sent  for  tht^ir  respective 
goods.-atid  one  general  bill  of  lading  for  the  whole  cargo  was  sent  to  A.;  the  Court  of  Common 
Fleas  held  the' whole  csrffo  to  be  protected.  In  this  case  Lord  iiZvonl^y  observed,  **  we  are 
not  to  construe  the  acts  oT  Govenment  strictly  against  the  merchant.  If  it  had  been  intended 
that  the  license  should  have  l>een  more  confined,  I  think  it  would  have  been  expressed." 

In  the  case  of  the  Jo^e  Johanne;  which  was  a  case  precisely  similar,  4  Rob.  263..  Sir  Wit* 
hum  Stait  decided  in  direct  opposition  to  the  judgment  of  the  Common  Pleas,  holding,  that 
when  a  license  is  granted  to  one  person  ii  cannot  be  extended  to  the  production  of  all  other  per- 
sons who  may  be  permitted  by  that  person  to  take  advantage  of  it.  **  The  great  principle,'^  be 
saya,  **in  these  casee  is,  that  subjects  are  not  to  trade  with  the  enemy  without  the  special  per* 
aassien  of  the  Government ;  and  a  material  object  of  control  which  Government  exercises  over 
snoh  trade  is,  that  it  rosy  judge  of  the  particular  persons  who  are  fit  to  be  intrusted  with  an 
eiesptfon  from  the  ordinary  restrictions  of  a  state  of  war.**  See,  likewise,  the  case  of  the 
Aur^rm,    4  Rob.  218. 

•.«^  *In  some  subsequent  cases,  however,  the  courts  of  common  law  adopted  a  mom 
^  liberal  construction.  Thus,  where  a  license  was  granted  to  A,,  on  behairot  himself  and 
other  Brithk  merchants,  to  export  goods  to  certain  places  within  the  infiuence  of  the  enemy, 
wbidi  places  were  interdicted  to  British  commerce,  ii  was  held  sufficient  to  legolize  an  insur- 
ance upon  such  adventure,  if  it  appeared  that  A.  was  the  agent  employed  for  the  British  mer- 
chants really  interested  in  it,  to  get  the  license,  thoui^h  he  had  no  property  in  the  goods  himself. 
Bcwifnsoit  v.  /aiuefli,  12  £ast.  223.    Sed  vide  Barlom  v.  M'lntosk,  12  East.  311. 

Where  a  license  was  granted  to  il.  of  Birmingham,  for  the  importation  of  certain  goods  fix  n 
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HtOami  into  thif  eoantrj.  Sir  William  Satt  decided  that  mch  liceoie  would  not  protect  t  ehip- 
tnent  made  bv  him  in  Hciland  in  person,  and  under  papers  describing  the  firoi  ol  bis  house  as 
A  4>  Co,  of  Amiterdam.  Jcnge  Aottiiia,  5  Rob.  297.  So  a  general  license  is  to  be  construed 
strictly,  and  will  not  extend  to  the  protection  of  enemy's  property.  The  JMepknUt  1  Acton, 
313.  Bat  a  license,  panicularly  specifying  any  fag,  protects  even  enemy's  property.  1  Acton. 
332.  So  where  a  license  was  granted  to  a  Britiih  merchant  by  name,  on  behalf  of  himself  and 
others,  to  export  to  Petershurgk,  and  import  a  cargo  thence,  it  was  held,  that  an  alien  eoem  v 
mieht  lawfully  be  interested  in  the  export  cargo,  as  well  as  in  the  import  cargo.  Feise  v.  BeU 
4  Taunt.  4.  The  decision  in  that  case  turned  upon  the  general  words  of  the  license,  which  was 
to  the  grantee  by  name,  on  behalf  of  himself  and  ctken.  The  object  was  to  facilitate  the  export 
of  BrUtMh  goods,  to  effect  which  the  goods  must  necessarily  be  consigned  to  foreigners.  A  dif- 
lerent  construction  would  obviously  have  impeded  the  commercial  purposes  for  which  tha 
license  wss  granted.  So  it  has  been  holden  by  K.  B.  that  a  license  to  J,  H.,  of  ZondoA,  mer- 
chant, on  behalf  of  himself  and  other  BritUk  merchants,  to  import  a  cargo  from  certain  limits, 
within  which  an  enemy's  port  was  situate,  in  any  vessel  bearing  any  flag  except  the  Frerndk^ 
would  protect  a  ahip  trading  from  that  port,  in  which  ship  J.  H,  and  an  alien  enemy  were  jointly 
interested.  Hagedom  v.  Beid,  1  Maule  and  Selw.  567.  The  court  thought  that  the  true 
^construction  ot  that  license  was  to  protect  a  trade  in  any  ship  except  one  bearing  the  r^io^ 
FrenAting.  »•  *^ 

Sed  vide  Hagedom  v.  BazeU,  2  Maule  and  Selw.  100.  Mennett  v.  Bonkam,  15  East,  477. 
Flindt  V.  Crokait,  ibid.  522.  FetUim  v.  Peanon,  419.  Parkin  v.  Dkk,  11  East,  502,  and  the 
cases  referred  to  in  the  argument  in  2  Maule  and  Selw.  104. 

A  license  to  "sail  under  any  flag  except  tlie  Frtntk,**  was  held  to  exclude  FrenA  owner- 
ships. Edw.  Adm.  Cases,  44.  But  a  similar  license  was  held  to  protect  the  property  of  per* 
sons  in  countries  unexpectedly  annexed  to  France,  whilst  engaged  in  BritUk  commerce,  iMd. 
45.  But  a  vessel  carrying  a  car^o  to  the  ports  of  the  enemy,  under  a  license  to  proceed  thither 
in  ballast,  for  the  purpose  of  bringing  a  cargo  to  this  country,  was  held  not  to  be  protected, 
i6td.  11. 

A  license  to  import,  a  cargo  into  this  country,  was  deemed  sufficient  to  protect  a  vessel  pro* 

ceeding  in  ballast  to  the  port  of  shipment  for  that  purpose,  ibid.  34.    Whenever  a  license  is 

granted  on  a  condition,  that  condition  must  be  truly  and  faithfully  performed.     Vandyek  v. 

Wkiimort,  1  East,  486.    See,  likewise,  a  note  of  Gordon  and   Vaugkan  annexed  to  the  case 

Oftihijfner  v.  Gordon,  12  East,  302. 

Thus,  in  the  case  of  the  Europa,  where  the  condition  of  the  license  was,  for  the  vessel  to 
touch  at  Leith,  and  it  was  not  complied  with.  Sir  William  Scott  condemned  the  vessel.  Edw, 
32.  And  the  sentence  was  affirmed  on  sppeal.  It  is  a  violation  of  a  license  to  touch  at  an 
interdicted  port,  under  a  license  for  a  direct  voyage  to  this  country.  The  presumption  being, 
that,  at  the  intermediate  port,  the  vessel  might  receive  another  destination,  or  might  aciually 
deliver  her  cargo  in  that  port.  Edw.  42.  Soeug,  if  it  be  not  known  to  be  such  at  the  time  of 
sailing,  ibid.  40. 

The  words  in  the  license,  "  to  whomsoever  ijie  property  may  appear  to  belong,"  have  been 
held  to  protect  the  property  of  an  enemy,  ibid.  20. 

A  license  to  sail  under  any  flag  except  the  FrenA  was  not  deemed  to  be  vitiated  by  the 
owner  becoming  a  FrenA  subject  during  the  course  of  the  transaction,  ibid.  45. 

So,  in  a  case  where  permission  has  been  given  by  a  license  to  export  a  cargo,  the  original 
license  is  sufficient  to  protect  the  ship  and  cargo,  not  only  eundo,  but  redeundo,  where  the 
^original  purpose  has  been  defeated  by  the  elements,  or  the  arts  of  the  enemy.  Case  r^iQa 
of  the  Jonge  FrederiA,  May  10,  1810.  >-  ^^ 

A  license  granted  subsequently  to  the  date  of  the  capture  was  held  to  be  no  protection. 
Case  of  the  St.  Ivan,  Waeklin,  Nov.  12,  1811. 

In  this  case  Sir  William  Scott  observed,  **  a  license  is  in  its  very  nature  prospective,  pointing 
to  something  wrhich  has  not  yet  been  done,  and  cannot  be  done  at  all  without  such  permission. 
Where  the  act  has  already  been  done,  and  requires  to  be  upheld,  it  must  be  by  an  express  confir* 
mation  of  the  act  itself,  as  by  an  indemnity  granted  to  the  party ;  but  a  license  necessarilv  looks 
to  that  which  remains  to  be  done,  and  can  extend  its  influence  only  to  future  operations." 

A  license  to  import  a  cargo  in  one  vessel  was  held  to  protect  the  importation  of  the  same 
cargo  in  two  vessels;  and  from  a  diflferent  port,  it  being  shown  that  it  was  impossible  to  make 
the  shipment  at  the  port  specified  in  the  license.    Case  of  the  Vrow  Camdia,    But  a  license  to 

Eroceed  to  an  enemy's  port  in  ballast,  for  the  purpose  of  bringing  a  cargo  to  this  country,  was 
eld  not  to  be  a  protection  for  a  vessel  carrying  a  cargo  to  the  port  of  ahipment.    Case  of  the 
Wolfartk. 

In  cases  in  which  the  parties  have  used  due  diligence,  but  have  been  prevented  by  accidents 
not  within  their  control,  from  carrying  their  intentions  into  eflfect  within  the  time,  it  baa  been 
holden  that,  though  their  licenses  have  expired,  they  are  entitled  to  protection.  The  case  of 
the  Goede  Hoop,  Nov.  7,  1809,  Edw.  1.  This  case  is  most  important  on  account  of  the  mas* 
terly  judgment  of  Sir  William  Scatty  who  therein  discusses  the  rules  of  interpretation  to  be 
applied  to  licenses  generally. 
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•139]  •GEVERS  et  al  v.  MAIN  WARING. 

A  broker  is  a  witnen  to  prove  •  contract ;  bat  in  an  action  brought  against  the  principal  for 
negligence  and  miscondact  in  the  course  of  bis  employment  in  the  purchase  of  certain  bales 
of  tobacco,  the  broker,  who  made  the  contract  for  him,  cannpt  be  called  to  prove  that  there 
was  no  negligence  or  miscondact  in  the  execution  of  it,  without  a  release  from  hit 
prioeipaL 

This  was  an  action  on  the  case.  The  declaration  stated  that  the  plaintifis 
had  employed  the  defendant  as  their  agent,  to  purchase  120  bales  of  tobacco 
of  the  best  quality,  for  a  certain  conanaission  and  reward,  &c.:  that  in  considera-' 
tion  thereof  he  undertook  to  conduct  himself  skilfully  and  diligently  as  an  agent; 
but  that,  on  the  contrary,  he  purchased  tobacco  of  a  very  inferior  quality,  and 
of  no  use  to  the  plaintiffs;  to  their  damage,  &;c.     Plea:  the  general  issue. 

The  plaintiffs  having  made  out  a  case,  the  defendant's  counsel  called  the 
broker  employed  in  the  purchase,  for  the  purpose  of  proving  that  the  tobacco 
was  of  the  best  quality. 

The  Solicitor  General  objected  to  his  competency.  He  is  liable  to  the 
defendant  if  he  misconducted  himself  in  his  employ.  If  he  acted  contrary  to 
the  orders  he  received,  he  is  responsible  to  his  principal. 

Lens^  contra, — ^The  necessity  and  convenience  of  commerce  require  that  his 
testimony  should  be  admitted.  The  expediency  of  the  thing  relaxes,  in  this 
case,  the  ordinary  rules  of  law. 

GiBBs,  C.  J. — ^A  broker  may  be  received  to  prove  that  a  contract  was  made; 
*1401  ^"^  ^^  ^^  ^  ^different  case  where  the  question  is,  whether  the  contract 
-*  be  properly  executed.  A  sale  may  be  proved  by  an  agent  from  the 
necessity  of  trade;  but  in  an  action  for  ihe  misconduct  or  negligence  of  a 
servant,  such  servant  cannot  be  called  to  prove  that  there  was  no  ■  negligence. 
If  the  broker  had  no  direction  to  purchase  the  best  tobacco,  you  might  call  him 
to  prove  that  he  did  purchase  the  best  tobacco.  But  I  reject  him  on  .the 
ground  of  his  being  called  to  prove  that  he  was  directed  to  purchase  according 
to  the  contract,  and  that  the  tobacco  was  purchased  in  conformity  with  those 
directions. 

The  defendant  refused  to  release  the  broker;  and  the  principal  question, 
which  it  was  intended  to  raise  in  this  action,  was  not,  therefore,  determined. 

Verdict  for  the  plaintiffs. 

The  Solicitor  General^  Vaughaih  Seijt.,  and  Taddy  for  the  plaintiffs. 
Len$9  Bestf  and  Bought  Serjts.,  for  the  defendant. 

Vide  GreeM  v.  The  New  River  Company,  4  T.  R.  589.  Miller  r.  Falconer,  1  Camp.  251. 
3Iartin  v.  Henrickeon,  2  Ld.  Raymond.  1007.  S.  C.  Salk.  287.  The  King  v.  Bray,  Cases, 
tempore  Hardw.  358.  3  Lev.  174 ;  and  Gilbert*B  Law  of  evidence,  122,  &.c.  See,  likewise, 
15  East,  474. 


•141]  *STEIGLITZ  et  al.  v.  EGGINTON  et  al. 

Ad  authority  to  ezecnte  a  deed  must  be  bv  deed ;  and  if  one  partner  acknowledge  that  he  gave 
another  partner  authority  to  execute  a  deed  for  him,  the  presumption  is,  that  it  was  a  ^gal 
authority,  which  must  be  under  seal  and  produced.    An  acknowledgment  is  not  sufficient. 

Debt  on  an  award ;  to  which  were  added  common  counts  for  goods  sold  and 
delivered,  ^.     The  defendants  pleaded :     1.  Non  est  factum,     2.  That  they 
did  not  covenant  and  agree,  ^c.     3.  That  they  did  not  submit  themselves,  dice 
There  were  other  pleas,  the  substance  of  which  was  the  same  as  the  foregoing^ 
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The  plaintiffs  were  merchants  at  Peteraburgh;  and  some  differences  having 
arisen  between  them  and  the  defendants,  an  agreement  was  entered  mto  to  sol^ 
mit  to  the  award  of  Mr.  Ludlam.  The  agreement,  which  was  under  seal,  was 
executed  by  one  of  the  defendants  for  ae^  and  partner.  On  the  part  of  the  plain* 
tiffs,  it  was  executed  by  an  agent  of  the  name  ofJann;  but  he  had  executed  it 
in  his  own  name,  without  stating  that  it  was  by  procuration,  or  for  the  plaintiffs. 
A  power  of  attorney  had  been  given  by  the  plaintiffs  to  Jfonn  to  sign  any  instru- 
ments or  documents  relating  to  commercial  affairs,  in  their  names,  either  jointly 
or  severally,  or  in  the  name  of  their  attorney. 

Faughan  and  Parker  objected  to  the  execution.  This  deed  may  bind  Jontiy 
but  it  cannot  bind  any  other  person.  An  attorney  should  execute  in  the  name 
of  his  principal.  The  power  of  attorney  is  not  sufficient :  he  must  be  connected 
with  the  *deed  by  the  deed  itself;  not  by  an  instrument  dehors.  r*142 

His  lordship  doubted  whether  it  would  be  sufficient ;  but  he  called  *- 
upon  the  plaintiffs  to  support  the  execution  of  the  defendants  *' for  self  and  part- 
ner.''    They  proposed  to  prove  that  one  of  the  Eggintons  gave  authority  to 
the  other  to  execute  the  deed  for  him ;  and  that  the  partner,  who  did  not  ex- 
ecute, had  subsequently  acknowledged  the  agreement 

Lens  and  Gaselee  contended  that  this  was  a  substantial  execution. 

GiBRs,  C.  J. — The  authority  to  execute  must  be  by  deed.  If  one  partner,  who 
does  not  execute,  acknowledge  that  he  gave  an  authority,  I  must  presume  that 
it  was  a  legal  authority ;  and  that  must  be  under  seal  and  produced.  Que  man 
cannot  authorize  another  to  execute  a  deed  for  him  but  by  deed.  No  subsequent 
acknowledgment  will  do.  The  defendants  have  pleaded  that  it  is  not  their  deed. 

The  plaintiffs  afterwards  proceeded  on  the  common  counts,  and  recovered 
a  verdict. 

LenSf  Serjt.,  and  Gaxdee^  for  plaintiff's. 

Vauglian  and  Parke,  for  defendants.    - 

^K  A.  execute  a  deed  for  himeelf  and  his  partner,  by  the  anthority  of  his  partner,  and  r*i43 
in  bis  presence,  it  is  a  good  execution,  though  only  sealed  once.  BaU  v.  Dun§tervihe,  4  *- 
T.  R.  313.  In  that  case,  the  court  relied  principally  on  the  deed  having  been  executed  by  ona 
partner,  for  himself  and  the  other,  in  the  presence  of  the  other.  See  Lord  Lavdace't  aue,  8ir 
W.  Jones,  268.  One  partner  cannot  hind  another  by  deed.  Harrison  v.  Jackson,  7  T.  R.  207. 
So,  one  who  executes  a  deed  for  another  under  a  power  of  attorney,  must  execute  it  in  the  name 
of  his  principal.  Combe's  ease,  9  Rep.  76.  Frontier  v.  StnaU,  2  Ld.  Raym.  1418.  1  Strange, 
705.  WTtite  v.  Cuyler,  6  T.  R.  176.  But  though  the  act  done  must  be  the  act  of  the  principal, 
and  not  of  the  attorney  who  is  authorized  to  do  it ;  yet,  if  the  deed  be  executed  in  the  princtpal*a 
name,  it  matters  not  in  what  form  of  words  such  execuiiun  is  denoted  bv  the  signature  of  the 
names :  as  if  opposite  the  seal  be  written  **  for  J.  B.  (ihe  principal,)  m.  W.  (the  attorney)  L. 
8."   WUks  y.  Back,  2  Eaai,  H2. 


•FIRST   SITTINGS   IN  HILARY  TERM,  56  GEO.  III.  1816,  ^^^aa 

AT  WESTMINSTER.  L  *** 


POOL  V.  SMITH. 

Id  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor,  it  appeared  that,  after  ee* 
lion  brought  and  notice  of  trial,  the  bill,  which  was  indorsed  in  blank,  bad  been  lost.  Held,  that 
although  the  bill  had  been  drawn  more  than  six  yeara,  the  plaintiff' was  not  entitled  to  recover 
without  producing  it  at  the  trial. 

This  was  an  action  by  the  indorsee  of  a  biH  of  exchange  against  the  acceptor. 
Tbe  bill  had  been  drawn  more  than  six  years,  and  the  action  was  commenced 
m  1813.    A  few  days  previous  to  the  trial,  the  bill,  (which  was  indorsed  in 
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blank)  had  been  picked  ont  of  the  pocket  of  the  attorney*8  clefkf  and  had  not 
aince  been  found.  There  waa  evidence  that  it  had  been  shown  to  the  aciceptev 
after  the  action  was  brought,  wh  admitted  the  acceptance  to  be  hb  hand-writiBg^ 
bat  said  he  had  no  obligation  to  payy-inaamttch  ae  between  him  and  tbo  drowev 
it  had  been  satisfied  by  other  bills. 

The  Chief  Justire  thought  that  this  evidence  was  not  enough  without  pro- 
dacing  the  bill. 

Best^  Serjt. — ^The  plaintiflf  had  a  clear  right  of  aeCkm :  notice  of  trial  was 
given :  the  bill  had  been  drawn  several  years,  and  the  statute  of  limitations  can 
be  pleaded  to  any  action  which  may  be  henceforward  brought  upon  it. 
*1451  'GiBBs,  C.  J. — Upon  the  ground  of  the  non-production  of  the- bill,  I 
•^  think  I  am  called  upon  to  nonsuit  the  plaintiff.  The  rule  is  an  ex- 
tzemdy  salutary  one,  and  ought  not  to  be  relaxed. 

This  was  an  undefended  cause. 

JB€9i  and  Mafahall^  Serjis.,  and  C  MmnhaHf  fi>r  Ae  plaintiff. 

REPORTER'S  NOTE. 

In  CMC  a  bill  be  lost,  the  finder  may  confer  a  title  by  by  transferring  it ;  in  the  earae  manner 
if  it  be  stolen.  MiOerf.  Saee,  Burr.  452.  So,  in  Law$an  v.  Weston  it  was  decided,  that  the 
bolder  for  value  of  a  bill  indorsed  m  blank  by  the  payee,  was  entitled  to  recover  against  the 
iooeptor,  although  the  bill  appeared  to  have  been  stolen  from  some  prior  holder,  who  immedi* 
ately  advenised  his  loss.  4  Gap.  56.  But  if  the  bill  be  not  assignable  otherwise  than  by 
indorsement,  the  finder  cannot  transfer  a  title.  Where,  however  it  is  transferable  by  mere- 
delivery,  and  has  been  lost ;  or  virhere,  being  transferable  by  mdorsement,  it  has  been  Ibet  afier 
a  blank  indorsement,  no  action  can  be  broa^t  upon  it.  And  the  ofller  of  an  indemnitv  will  not 
render  soch  action  maintainable.  See  Furgon  v.  HwtchmBom,  2  Camp.  211,  in  which  Lord 
EtUmborougk  held,  that  an  action  at  law  could  not  be  maimained  mtnst  the  acceptor  of  a  bill  of 
exchange  which  was  lost,  after  being  indorsed,  although  a  bond  of  indemnity  had  been  tendered 
to  the  defendant.  In  es  parte  Greenway,  6  Vesey,  1812,  Lord  Eldon,  C.  said,  **  he  could  never 
ttndcTBtand  by  what  authority  courts  of  law  compelled  parties  to  accept  an  indemnity.** 

Where  a  bill  or  note  has  faieen  destroyed,  or  where  it  is  transferable  by  indorsement,  and  luie 
*1461  ^^^^  ^^"^  before  ^indorsement,  or  after  a  special  indorsement  only,  an  actbn  may  be  main- 
*  tained  upon  it,  and  secondary  evidence  admitted  of  its  contents.  Long  v.  BaiHe,  2  Camp. 
214.  So,  if  after  the  acceptance  of  a  bill,  the  acceptor  improperly  detain  it  in  his  hands,  the 
drawer  may  nevertheless  sue  him  on  it,  and  give  him  notice  to  produce  the  bill,  or  on  his  defiiulv 
give  parol  evidence  of  it.    Smith  v.  M*Clurt,  5  Eaat,  i76. 


•147]  ♦SECOND  SITTINGS  AT  WESTMINSTER. 


HORSEFALL  v.  DAVY. 

The  fourth  section  of  stat.  II  G.  2.  c.  19.  which  in  the  case  of  goods  carried  awsy  to  avoid  pav- 
ment  of  rent,  gives  a  summary  remedy  before  two  magistrates,  provided  the  value  of  the 
goods  shall  not  exceed  20i.,  does  not  take  away  the  jurisdiction  of  the  king's  superior  courts. 

This  was  an  action  on  the  II  G.  2.  c.  10,  against  the  defendant,  for  assisting 
in  the  carrying  away  of  certain  goods  to  avoid  the  payment  of  renL 

The  value  of  the  goods  as  stated  in  the  record  was  20/. ;  and  the  statute  pro* 
vides,  that  where  the  value  of  the  goods  is  less  than  50/.,  a  summary  remedy 
may  be  obtained  before  two  justices  of  the  peace. 

BtMtf  Serjt,  for  the  defendant,  insisted,  that  this  clause  obliged  the  plaintiff 
to  have  recourse  to  two  justices,  and  that  he  had  no  right  to  sue  in  a  superior 
ooun.  The  statute  introduced  a  new  law,  and  the  penalty  must  be  recovered 
ID  the  form  prescribed. 

GniBs,  C.  J.— Unless  I  am  shown  a  case,  in  which,  afVer  a  general  prohibi* 
tioo,  and  a  general  enactment  of  a  penalty,  and  a  remedy  given  to  the  pat  9-  •»/ 

ToL.  III. — 9.  w  2 


d 
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a  summary  proceeding  in  the  words  of  this  statutev  it  has  been  holden  that  the 
Courts  of  Record  have  no  jurisdiction^  I  shall  permit  *the  piaintifT  to  r«|j^ 
proceed.     A  power  is  given  to  the  magistrates,  but  not  an  exclusive  ^ 
power.     I  am  of  opinion  that  the  fourth  section  of  the  act  does  not  take  away 
the  jurisdiction  of  the  court  given  by  the  preceding. 


Zens,  Serjt.,  and  W,  H.  Mavit^  for  plaintiff. 
Bui^  Ser|t.,  and  Adclphui^  for  defendant. 


Yerdict  for  plaintiff. 


•SITTINGS  IN  HILARY  TERM,  56  GEO.  HI.  AT      [♦149 

GUILDHALL. 


BONDRETT  v.  HENTIGG. 

Where,  in  a  policy  of  insurance  on  goode,  the  venel  is  wrecked ;  part  of  the  goods  are  1oet«  and 
part  got  on  shore,  but  (whilst  on  shore)  are  destroyed  and  plundered  by  the  inhabitants  of  the 
coast,  so  that  no  portion  of  them  comes  again  into  the  possession  of  the  assured :  Held,  that 
this  is  a  loss  by  perils  of  the  sea,  and  no  abandonment  was  necessary. 

PoLicT  of  insurance,  on  goods  from  London  to  the  hie  oflVanee,  &c.  Loss 
averred  by  perils  of  the  sea.  The  plaintiff  claimed  a  total  loss.  The  ship  had 
been  wrecked ;  but  some  of  her  cargo  was  saved  and  ^t  on  shore.  It  fell, 
however,  into  the  hands  of  the  natives  of  the  lale  of  Franct^  who  destroyed 
part  and  plundered  the  rest 

Bosanquet,  Serjt.,  for  the  defendant. — ^This  is  not  a  loss  by  perils  of  the 
aea,  and  the  plaintiff  has  not  abandoned.  To  make  it  a  total  loss  under  these 
circumstances  there  must  be  an  abandonment. 

Gibes,  C.  J.«— An  abandonment  is  not  necessary  to  make  it  a  total  loss :  the 
cause  of  the  loss  was  the  perils  of  the  seas ;  and  the  portion  of  the  goods  which 
was  saved  from  the  wreck,  thouirh  got  on  shore,  never  came  again  into  the 
hands  of  the  owners.  It  is,  therefore,  a  total  loss  to  them  from  the  perib  stated 
in  the  declaration. 

*Vaughan^  Serjt.,  and  Barnwell^  for  plaintiff.  r*150 

Bo8€mquett  Serjt,  for  defendant  L 

REPORTER'S  NOTE. 

Dpcn  V.  Roweroft,  3  B.  and  P.  474.  Manning  v.  Newnhamt  Marshall  on  Ins.  585,  TTiZfe* 
v.  M,  E,  Campanjft  2  Camp.  623. 
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,,-,T     »THIRD  SITTINGS  IN  HILARY  TERM,  66  GEO.  HI 

*°*^J  AT  WRaTMnVSTRP 


AT  WESTMINSTER. 


BADDELET  v.  MORTLOCK  and  Wife. 

In  an  Mtioo  aninst  a  woman  for  a  breach  of  promise  of  marriage,  it  is  a  anflicient  juatification 
lor  Don-pertormanoe,  if  the  person,  to  whom  she  has  given  the  promise,  turn  oat  upon  in* 
qairy  to  be  a  man  of  bad  character ;  but  mere  accusation  and  suspicion  are  not  samcieot. 
The  charges,  which  she  makes  against  him,  must,  if  capable  of  proof,  be  subatantiated ;  or 
Ihey  t9«uy  to  the  damages.' 

AcnoR  for  a  breach  of  promise  of  marriage.  The  phiintiff  proved  the 
promise ;  but  it  appeared  that,  after  the  promise,  some  charges  had  been  made 
against  the  plaintiff,  and  commnnicated  to  the  defendant's  wife,  then  unmarried, 
imputing  to  him  dishonesty  in  some  pecuniary  concerns,  and  likewise  perjury. 
Being  called  upon  to  clear  himself  before  the  lady,  he  said  he  could  explain  the 
transaction,  but  did  not  go  into  any  particular  vindication.  Upon  which,  as 
was  alleged  by  the  defendant's  wife,  the  negotiation  for  marriage  broke  off. 
She  had  previously  told  the  plaintiff  that  until  he  vindicated  himself  she  would 
not  marry  him. 

Beti^  Serjt.,  for  the  defendant,  contended  that  she  was  justified  in  breakmg 
off  the  match.  The  plaintiff  was  bound  to  clear  his  character  to  his  intended 
wife ;  and  having  omitted  to  do  so,  he  forfeited  every  right  which  he  had  gained 
by  the  previous  promise* 

Gnms,  C.  J. — Having  promised  the  plaintiff  marriage,  she  must  absolve 
'1521  ^^'*®^^  "P^^  some  *legal  grounds.  If  a  woman  improvidently  promise 
-I  to  marry  a  man,  who  turns  out  upon  inquiry  to  be  of  bad  cliaracter,  she 
is  not  bound  to  perform  her  promise.  But  she  must  show  that  the  plaintiff  is 
a  man  of  bad  character.  The  accusation  is  not  enough.  The  facts  charged 
were  c^iable  of  proof.  The  existence  of  the  rumor  is  not  sufficient  to  dischuge 
her  from  her  promise.  Without  proof  that  the  chaiges  were  founded,  she  is 
not  absolved  from  her  contract.    But  it  affects  the  damages. 

Verdict  for  plaintiff,  damages  one  shilliog. 

LenSf  and  Oopleu^  Seijts.,  and  W.  P.  Taunton^  for  plaintiff. 
BtU^  and  Vaugkan^  Serjts.,  and  AdanUf  finr  the  defendants. 

REPORTER'S  NOTE. 

Where,  in  an  action  for  breach  of  promise  of  marriage,  the  defendant  relies  upon  the  genenU 
bad  cUracter  of  the  plaintiff,  a  witness  may  be  examined  aa  to  the  repieeentaiions  made  to  him 
bf  third  persons.    Fculkei  v.  Sdway,  3  up.  per  Kenvtm,  C.  J. 

Bmtal  or  violent  conduct,  as  threats  of  ill  ossge,  afiord  a  legal  excvae  for  breaking  off  an  en* 
gsgement.    Zeecb  ▼.  CWsfte  ef  iix.  4  Esp.  256.  per  EUenboromgk,  C.  J. 

And  as  to  drciimstances  which  justify  a  non-performance,  see  FUkkr  TraiU  du  CSsnlnst  is 
Jlen^gs,  part  3.  chap.  1.  art.  7. 
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WESTMINSTER,  L  *»« 


MORRIS  V.  STAGEY. 

il.,  tn  agent  tor  some  nMrafaemren,  aalle  ttk  B.,  wbo  likewise  eoted  as  an  agent,  a  qaantitjr  of 
shoes,  and  receives  certain  bills  of  exchange  in  payment,  il.  beinff  preased  to  indorse  them, 
refuses,  but  writes  a  letter  to  A.,  in  which  he  incioees  the  bills,  and  adds,  **  that  should  tbejr 
not  be  honored  when  due,  ha  (J9J  would  see  them  paid."  Ileld,  that  this  was  a  sufficienL 
agreement  within  the  4th  section  of  the  stat.  of  frauds,  to  bind  B,  to  pay  for  the  goods,  in  de- 
&uU  of  his  principal.  ^ 

Assumpsit  against  the  defendant  for  the  price  of  some  shoes,  llie  circum* 
stances  were  these.  The  defendant  acted  as  an  agent,  and  had  ordered  some 
siKies  from  the  plainlifl»  who  was  concerned  for  country  manufacturers.  The 
price  of  the  shoes  amounted  to  913/.  The  defendant  proposed  to  five  bills  for 
the  shoes,  drawn  by  one  JVMU  on  Brondcy^  and  incUMrsed  by  R.  Bums^  The 
plaintiff  pressed  him  to  indorse  the  bills ;  bu4  he  told  him  that  he  would  not 
indorse  thern^  but  would  give  him  a  letter  of  guaranty,  which  would  d»  as  w^ 
The  letter  waa  in  these  verm^:^-'^  December  24*^-1  herewith  hand-  your  draft» 
drawn  by  Mr.  fWedlU  and  accepted  by  Mr.  Bromtey^  and  indorsed  by  J?. 
B^na  :  and  should  the  bills  not  be  honored  when  due,  I  promise  t»  see  ikaX 
they  do  so." — Signed  by  the  defendant. 

Len$^  and  Beat^  Scijts^,  for  the  defendant,  objected,  thai  there  was  no  eon- 
eideration.  fVain  and  IVarltera^  5  East,  10.  From  the  words  of  the  letter  it 
is  evident  that  the  goods  were  actually  ^delivered  at  the  time  of  the  r^igj 
guaranty.  Egerton  v.  Mathews^  6  East,  307.  From  both  these  cases  ^ 
It  appears,  that  the  whole  agreement  must  be  in  writing.  Simk  ^  IJll 
may  be  cited,  0  East,  348 ;  but  there  the  consideration  was  included  in  the 
terms  of  the  guaranty.  If  it  had  appeared  that  something  was  to  be  done  sub- 
sequent to  the  signing  the  paper,  it  would  have  been  sufficient^  and  within  the 
case  of  Siudt  Sf  Lill,  But  here,  every  thing  had  been  done  before  the  agree- 
ment was  signed. 

GiBBs,  C.  J.— Il  is  sufficient.  It  appears  on  the  iace  of  the  letter,  that,  in* 
consideration  that  the  plaintiflf  would  take  the  notes,  the  defendant  would  indem-^ 
nify  him.  The  consideration,  therefore,  is  apparent.  I  do  not  think  it  necessary 
in  this  case  to  over^nile  the  decision  in  Wain  v.  WarUera  $  I  consider  this  un* 
dertaking  binding,  notwithstanding  that  case. 

Vaughan^  Serjt.,  and  Reader^  lor  plaintiff. 

Lena^  and  Beat^  Ser}ts«,  for  defendant. 

R£PORTE&'3  NOTIL 

The  statute  of  Frauds  29. Car.  2.  c.  3.  «.  4.  avoids  any  "special  promise  to  answer  for  the 
debt  of  another,  unless  the  agreement  upon  which  the  action  shall  be  brought,  or  some  memo> 
randum  or  note  thereof,  shall  be  in  writins,  and  signed  by  the  party  to  be  charged  therewith.** 

In  iratn  v.  Warltert,  5  East,  10.,  (be  Court  of^lC  B.  determined,  that  by  the  woixi  agrte- 
mteiU  must  be  understood  the  consideration  for  the  promise,  as  well  as  the  promise  *1tself.  r«, .. 

And  therefore^  where  one  promised  in  writing  to  pav  the  debt  of  a  thiid  person  without  ^  *^^ 
■fating  on  what  consideration,  it  wss  holden,  that  parol  evidence  of  the  consideration  was  inad- 
missible ;  and,  consequently,  such  promise  appearing  to  be  without  consideratioa  on  the  he^ 
of  the  written  instrument,  it  was  nudum  paefasi,  and  gave  no  cause  of  action. 

I'he  decision  in  this  case  hss  given  rise  to  much  discussion  and  serious  doubts.  It  is  argued 
on  the  one  side,  that  the  word  agreeawiic  is  strictly  a  legal  term,  importing  the  consent  or  con- 
tract of  two  or  more  parties,  for  a  thing  done,  or  to  be  done,  and  either  expressing,  or  directly 
implying,  the  consideration  for  the  promise  made  by  the  party  who  is  to  be  charged  by  the  con* 
tract.  The  clause  of  the  act  says,  **  that  the  promise  shall  be  void,  unless  the  sgreement,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged, 
6lc.**  It  is  maintained,  therefore,  that  the  word  agreement  must  here  be  taken  in  its  legal 
sense ;  that  ia  to  say,  not  as  a  promise,  which  is  the  act  but  of  one  party,  and  therefore  no  con- 
tract, but  aa  the  express  mind  of  both ;  the  one  doing,  or  undertaking  to  do,  (or  having  done) 
some  act  oo  bis  part,  for  which  the  other  biuda  himseU  by  an  equivalent.  The  person  to  be  charged 
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ftr  tlM  debt  of  ■noilier  » to  be  chaif^  upon  his  spmtd  promiee  iawtitioir;  4>ttt,  witbovt «  Je^al 
C(»n8ideration  to  fostain  it,  eucb  promise  would  be  nudum  pactum.  The  statute  never  meuit  to 
eoioroe  any  promise  which  was  before  invalid,  merely  beoause  it  was  put  in  writing. 

The  statote  was  drawn  up  by  one  of  the  raoet  eminent  ^oiir  Judges ;  one  who  fally  ondBT* 
stood  ilie  value  of  legal  precision,  and  one  who,  in  the  use  of  a  legal  term,  could  soaroely  bavt 
intended  it  in  its  vague  and  popular  sense.  It  was  a  natival  oonehisien,  therefore,  that  by  agi«e- 
ment  he  intended  a  legal  agreement,  and  that  the  not  was  paMod  by  the  Legislature  tn  dMt 
ssose.  That  the  object  of  the  act  was  twofold ;  in  the  first  place,  to  guard  against  the  wMb 
tenptstion  to  fran^  and  peijury  afibfdod  in  the  fiKiUty  of  obliging  solvent  persona,*  by  nerepaiol 
evidence  of  their  promises,  to  pay  the  debts  of  others;  end,  secondly,  as  there  was  always  m 
*1A61  "''^^  presumption,  both  in  law  and  reason,  *sgainst  such  parties  having  taken  upon 
*  themselves  the  debts  of  others ;  so  this  presumption  should  htf  met  by  the  strong  proof 
of  the  sctual  writing  of  the  party,  and  thus,  that  the  party  himself  should  be  secured  sffsinst 
surprise  by  the  formalities  of  a  deliberate  act.  That  these  purposes  would  be  ill  accompUsiied 
by  requiring  evidence  only  of  the  writing  of  the  promise,  separated  from  the  consideration  upon 
which  such  promise  was  grounded.  The  promise  and  the  consideration  were  in  fact  one  thing 
7-a  whole — an  agreement.  And  how  many  cases  might  occur  in  which  the  promise  was  con- 
ditionsl  snd  contmgent ;  in  which  the  equity  of  the  promise,  therefore,  required  the  performance 
of  the  previous  condition,  snd  in  whidi  the  conscience  and  justice  of  the  case  demanded  the 
mmt  proof;  that  is  to  say,  proof  of  the  same  kind  and  degree  of  the  performance  of  the  condi* 
tioo,  and  of  the  obligation  of  the  promise.  But  how  waa  this  equality  given,  if,  whilst  the  promise 
«as  proved  by  the  mere  evidence  of  the  handwriting,  the  performance  of  the  consideration,^  or 
previous  condition,  was  to  be  proved  by  parol  evidence. 

To  these  arguments  it  msy  perhaps  be  replied,  that  the  object  of  the  act  certainly  was  two- 
foU:  that  ef  guarding  against  the  facility  of  fraud  and  peijary  by  shutting  out  parol  evklenoe 
of  contracts  for  others :  and,  secondly,  that  of  protecting  such  parties  agaioat  surprise,  by  requiring 
the  ftirmafities  of  the  act  of  writing.  But  is  not  the  set  of  writing  the  promise  sufficient  for  both 
^sse  objects  f  b  not  the  act  of  writing,  being  an  act  of  deliberation,  a  sufficient  legal  presomp* 
lisB  of  aa  eq«ivaieni  consideration ;  nixi  is  it  neeeessrjr  to  e<}ttity  or  law  for  the  statute  10  protect 
npany,  who  not  looeely  or  orally,  but  bv  delibeFsie  intention,  and  by  writing,  obliges  hinisetf 
to  some  act  or  service.  The  requiring  the  promise  to  be  in  writing  accomplices  both  purpose! 
ef  the  act.  The  proadtse,  that  is  to  say,  the  obligation  of  the  third  party,  b  thus  exempted  from 
being  proved  by  any  parol  evidence.  And  the  third  party  himself  is  equally  gaardiKi  againet 
tuiprise  by  being  afforded  the  deliberatiou  and  interval  of  the  act  of  writing.  There  is  nothiaff 
hi  natural  equity  oppoeed  to  a  nudiMi  pactum.  It  is  1^ aired  only  to  be  proved  by  stronger  evi* 
*1S71  ^°^*«  ^^  order  lo  meet,  not  its  illegality,  but  its  greater  ^improbability.    A  person  has  n 

'  i  lighi  fo  ^ve  and  gram  simply  and  absolutely,  and,  thereibre,  with  or  without  a  consklera* 
ion.  It  is  consequently  no  ol:yectiott  to  this  construction  of  the  aot  to  sav,  that  it  would  giv« 
tficacy  to  a  nudum  pactum  ;  to  a  promise  without  a  consideration,  or  at  least  an  apparent  con* 
■deratMMi.  If  a  party  so  deliberately  ezpi«ss  his  purpose,  the  law  will  either  infer  that  such 
wst  bis  purpose,  or  that  a  sufficient  consideration  eaists,  though  it  may  not  appear.  The  pni« 
isctioo  of  the  statute  is  in  requiring  the  act  of  writing  to  auoetnntiate  the  obWation.  If  this 
Writing  be  produced,  the  act,  having  accomplished  its  purpose,  requiree  no  further  testimony, 
■od  iheraby  the  wide  field  for  frauds  atid  pCTJuries  is  closed.  The  act  was  passed  to  prevent 
ids  " 


dioss  frauds  and  perjuries,  and  therefore  required  that  the  promise,  upon  which  tlie  reliance 
kad,  should  thereafter  be  produced  in  writing.  The  word  agreement,  as  known  to  every  one,  is 
a  term,  in  common  parlince,  synon]rroous  with  promise,  undertaking,  engagemeni.  Sic  Thia 
■  the  word  is  the  statute,  and  why  might  not  the  Legislature  adopt  and  use  it  in  its  popular. 
Mose  f  Where  any  term  of  an  equivocal  sense  is  contrsry  to  the  spirit  of  the  act,  or  insuffihcient 
far  it,  it  may  be  allowable  to  choose  the  more  consistent  meaning ;  but  where  the  act  is  acoen^ 
plished  without  it,  this  praciice  is  dangerous. 

It  aeeiDSY  indeed,  to  be  totally  a  mistake  of  the  nature  of  the  obli^tion  to  require  a  consider- 
stion  to  appear  in  express  writing  with  the  promise.  The  promise  itself,  being  an  obligation  to 
pay  the  debt  of  another,  and  accompanied,  as  it  must  be  in  its  nature,  by  the  fort>earanoe  of  the 
creditor,  includes  a  consideration  in  itself.  The  first  and  original  consideration,  upon  which  the 
eqoitjr  of  the  debt  is  founded,  has  already  passed,  before  the  intervention  of  the  surety ;  and  the 
conscience  of  the  debt,  as  relating  to  the  surety,  is  sufficiently  implied,  1st,  in  the  deliberate  act 
of  the  surety,  taking  it  upon  bunself ;  and,  2d,  in  the  implwation,  as  contained  in  the  very 
Dstore  of  the  contract,  that  he  has  not  dune  it  without  sufiicient  benefit  10  the  debtor. 

It  is  evident  that  the  decision  in  Wain  v.  Warltere,  turned  upon  the  technical  import  of  the 
mtd  agreement ;  for  in  a  subsequent  case,  Egerton  v.  Mathews,  6  E^t,  307,  which  arose  upon 
•.eg.  the  17th  *section  of  the  statute  of  frauds,  the  Court  of  K.  B.  came  to  a  different  con- 
*  duaion.  It  was  determined  in  that  case,  that  a  memorandum  signed  by  the  defendants, 
whereby  they  agreed  to  give  so  much  for  goods,  took  the  case  out  of  the  17tb  section  of  the 
ststaie,  though  the  memorandum  was  not  signed  by  the  seller ;  nor  did  it  express  any  consider* 
Mien  for  the  defendant'a  promise,  otherwise  than  by  inferance  from  their  own  obligation.  It  is 
^verthy  of  ramark,  that  the  words  used  in  the  17th  section  are,  "note  or  memorandum  in 
^ting  of  the  bargain,  to  be  signed  by  the  psrties  to  be  cbsrged  by  such  contrsct.**  In  or  parte 
Mmet,  14  Vesey,  jun.  189,  the  Liord  Chancellor  {Etdon)  expressed  serious  doubts  of  the  pro- 
pcisty  of  the  decision  in  Wain  v.  Wariieri,  **  There  is  a  variety  of  caaes,'*  ssys  his  lordsmp, 
"directly  contradicting  the  case  in  the  Court  of  King's  Bench ;  which  is  a  most  important  caae 
vhli  rsferenoe  to  the  consequences.  For  the  undertaking  of  one  man,  for  the  debt  of  another, 
docs  not  require  a  cooperation  moving  between  them.'*  In  a  subsequent  case,  ex  parte  Gar* 
Um,  15  Vesey,  jun.  ^,  his  lordship  decided  against  the  rule  in  Wain  v.  Warltera  ;  holding, 
thst  a  guaranty  in  writing  to  pay  the  debt  of  another,  waa  sufficient  without  ststing  any  con* 
■dsntbn  as  between  the  creditor  and  the  aoraty.     His  lordship  observed,  **  Until  the  oast  of 
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Wmm  T.  WkrUen  wm  died,  lome  time  ■go,  I  had  ftlwaya  taken  the  law  to  he  clear,  that  if  a 
nan  afr§ed  in  writinff  to  pay  the  debt  of  another,  it  waa  not  neceaaary  that  the  conaideretion 
dbould  appear  upon  the  face  of  the  writing.  That  case  haa  determined  two  pointa;  first,  that  a 
conaideration  ia  neceaaary ;  secondly,  that  it  most  appear  upon  the  writing.*' 

It  haa  been  deiermined,  howerer,  that  a  guaranty  in  wnting  to  pay  for  any  goods  which  the 
vendor  delivers  to  a  third  person  is  good,  within  the  4th  section  of  the  statate  of  frauds,  as  con* 
taining  a  aufficient  description  of  the  eonsideratum.  of  the  promise,  (namely,  the  delivery  of  the 
gooda  when  made,)  as  of  the  promiae  itself.  Stadt  ▼.  LiBt  9  East,  348.  See  likewise  the  case 
cTLyom  y.  Lamb,  Fell,  on  Merc  Guaiantiea,  228.     FkiUw$  y.  Bateman,  16  Eaat,  370. 

o 


•SHEW  et  al.  v.  THOMSON.  [M59 

A  trader  directs  his  serrant  "  that  if  anr  one  should  come  whilst  he  waa  at  dinner  or  engafsd 
in  business,  she  should  deny  him."  Held,  that  such  instructions  did  not  amount  to  a  dirsction 
for  a  general  denial ;  and,  therefore,  although  a  creditor  called  and  waa  denied,  it  waa  no  act 
of  bankruptcy. 

This  was  an  action  of  debt  and  detinue  by  the  assignees  of  one  TTiomsan,  a 
bankrupt,  to  recover  a  sum  of  money  from  the  defendant,  the  proceeds  of  an 
execution.  The  execution  had  been  levied  subsequent  to  the  alleged  act  of 
bankruptcy.  The  case  turned  upon  the  point,  whether  an  act  of  bankruptcy 
had  been  committed.  The  bankrupt  had  directed  his  servant  to  deny  him  to 
his  creditors,  if  any  of  them  should  call  whilst  he  was  at  dinner,  or  engaged  in 
business..  It  appeared  tliat  a  creditor  of  the  name  of  Shew  called  one  evening 
in  the  month  oi  June;  the  bankrupt  saw  him,  but  afterwards  reprimanded  his 
servant  for  introducing  him,  and  told  her,  ^  that  if  any  one  should  come  whilst 
he  was  at  dinner  or  engaged  in  business,  she  should  deny  him."  At  the  time 
when  Shew  first  called,  the  bankrupt  was  not  at  dinner.  A  few  days  after  Shew 
called  about  half  past  iive  in  the  evening.  The  bankrupt  had  not  then  risen  up 
from  dinner,  and  was  denied  by  the  servant. 

Best^  Serjt.,  for  the  plaintifls  contended,  that  it  was  for  the  jury  to  say,  whe* 
ther  this  was  not  a  denial  to  a  creditor.  Whether  the  being  engaged  in  business, 
or  at  dinner,  was  not  a  pretence. 

GiBBS,  C.  J.— Whether  this  be  an  act  of  bankruptcy  depends  upon  the  in« 
structions  which  the  servant  received  from  her  master.  I  conceive  such 
^instructions  not  to  be  a  direction  for  a  general  denial.  It  is  no  act  of  r^yark 
bankruptcy.  ^ 

Plaintifib  nonsuited. 

Btst^  Serjt.,  and  Reader^  for  plaintifiT. 
Lma^  Serjt.,  and  E.  Latvea^  for  defendant 

Gtirrett  v.  Mouh,  5  T.  R.  575.     Dudley  v.  Vaughan,  1  Camp.  271.     See  likewiae  Cook's 
Bankrupt  Laws,  c.  4.  laat  edition,  where  the  cases  on  this  subject  are  collected  and  methodised. 
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•ifln  •fflTTINGS  AFTER  HILARY  TERM,  68  GEO.  HL  AT 
^^^-^  GUILDHALL. 


HINDLE  V.  BELL  et  aL 


WImto  a  debtor  is  discharged  under  an  iosoWent  act,  his  property  is  veeted  in  the  Clerk  of  the 
Peace,  until  assignees  sre  chosen,  and  sfterwards  in  his  sssignees ;  and  slibough  he  be  per- 
BBitted  to  continue  in  the  possession  of  his  property,  and  to  act  aa  ostensible  owner,  no  credi- 
tor csn  take  his  goods  in  exeeation,  and  compel  the  sheriff  to  mske  a  sale.  His  remedy  is  to 
obtain  a  d]stiibauon.iuider  the  act,  or,  in  a  case  of  fraud,  to  apply  to  have  the  disdiarge  set 


This  was  an  action  against  the  Sheriff  of  London  for  a  false  return  to  a  writ 
tAfitnfa€ML9.  In  Febntary^  1814,  a  gentleman  of  the  name  of  O*  Brien  took 
the  benefit  of  the  Insolvent  Debtors'  Act,  the  54  G.  3.  The  plaintiff  aAerwi^rds 
sued  him,  obtained  a  judgment,  and  execution  was  issued  in  Michaelmas  term, 
1815.  Mr.  O'Brien  then  lived  in  Craven-Mirtet^  where  he  had  resided  before 
his  disehaige.  Goods  to  the  value  of  1,500/.,  had  been  seized  on  the  premises ; 
and  the  sheriff  was  indemnified  for  his  return  of  nuUa  bona. 

When  Mr.  O^Brien  was  dischaiged,  no  assignment  had  been  made  to  any 
one  under  the  act ;  but  it  appeared  that  his  creditors,  with  the  exception  of 
JSndle^  saffered  him  to  remain  in  his  house,  and  to  occupy  it  with  the  usual 
fiimiture*  An  inventory  of  the  goods  taken  under  the  execution  was  produced, 
together  with  a  schedule,  which  Mr.  Brien  exhibited  at  the  time  of  his  discharge, 
containing  an  account  and  valuation  of  the  furniture,  a  copy  of  which  had  been 
*1621  ^^^^  ^  ^^  plaintiff  as  a  ^detaining  creditor*  Mr.  0*Brienf  subsequent 
•^  to  his  discharge,  had  redeemed  some  plate  which  he  had  previously 
pawned,  and  had  laid  down  some  new  carpets  in  his  rooms ;  there  were  like- 
wtM  a  few  coals  in  the  cellar.  The  value  of  the  plate  and  additional  fiimiture, 
which  was  not  included  in  the  inventory  exhibited  at  the  Court  of  Insolvent 
Debtors,  was  about  100/. 

LenSf  Serjt.,  for  the  defendants.— The  plaintiff  has  mistaken  the  law  and 
the  action*  He  had  no  right  to  seize  these  goods  in  execution.  All  Mr. 
O^BrienU  property  upon  his  discharge  was  vested,  first  in  the  Clerk  of  the 
Peace ;  then  in  the  assignees  to  be  appointed  under  the  act.  Suppose  he  had 
a  hnndired  creditors,  wishing  to  deal  mildly  with  him,  and  to  leave  liim  in  pos- 
session of  his  goods,  and  one  creditor  not  so  inclined ;  his  remedy  is  to  oblige 
a  sale :  he  cannot  take  possession  under  an  execution,  and  pay  himself  lus 
whole  debt. 

Gnas,  C.  J.^— The  plaintiff  had  no  right  to  take  such  property  as  belonged 
to  Mr.  &  Brien  at  the  time  of  his  dischaige.  It  was  vested  in  the  Clerk  of  the 
Peace ;  he  might  have  compelled  the  appointment  of  an  assignee,  and  have 
obtained  a  distribution ;  but  he  could  not  take  these  goods  in  execution,  unless 
fiand  of  a  gross  kind  were  shown ;  an(|,  even  then,  I  am  inclined  to  think  that 
the  regular  course  would  be,  to  apply  to  set  aside  the  discharge.  But  the  sheriff 
is  bound  to  seise  the  newly-acquired  property,  and  is  answerable  to  the  extent 
of  such  new  property  as  can  be  ascertained. 

«ll|o-|  *With  respect  to  the  plate  which  was  pawned,  the  creditors  had  only 
-^  a  right  to  it  subject  to  the  lien  of  the  pawnbroker.  If  Mr.  O'Brien  has 
ledeemed  it,  he  stands  in  the  place  of  the  pawnbroker ;  and  the  money  which 
he  acquired  to  redeem  it  was  subsequently-acquired  property.  He  became 
entitled  to  the  possession  of  it ;  but  the  assignee  under  the  Insolvent  Act  could 
only  have  it  subject  to  the  pledge.  The  sheriff,  therefore,  might  have  seized 
Ifr.  0*Brien*i  interest  in  it.  For  the  coals,  the  carpets,  and  the  interest  in 
the  plate»  the  plaintiff  is  entided  to  recover. 
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The  jury  found  a  Terdict  for  the  phdntiff,  damages  Ati. 

The  Solmtor  General^  Bt$i^  and  Vaughan^  Serjta.,  and  EtpmoMMt^  for  the 
plaintiff. 
LuM^  and  OnalaWf  Serjta.,  BMand  and  SpaxUdtf  for  defendants. 


•THORNTON  et  al.  ».  SIMPSON  et  aL  ['IW 

A,  contraeti  to  mH  to  B.  50  tone  of  hemp,  to  be  shipped  from  Cnnuiait  or  Su  Petenbmtgh; 
the  ebip*!  name  to  be  declared  as  soon  aa  known,  and  to  arrive  before  the  3l8C  ofDeeemSer, 
On  the  5ih  of  September,  A,  givee  noiice  to  B.  that  the  hemp  waa  shipped  oo  board  the  Lively: 
on  the  20th  he  sends  a  second  noticct  that  if  the  quantity  did  not  come  by  the  Lively ^  be 
wonid  make  it  up  from  the  cargo  of  another  Teasel.  On  the  29th,  A.  gives  a  third  notice, 
that  20  tons  would  come  by  the  Uvdy,  and  the  rest  by  anotfaer  ship.  B.  accepts  the  90 
tons,  but  refuses  to  receive  any  more.  Held,  that  B.  was  bound  to  receive  the  remainder 
of  the  hemp,  unless  he  could  show  that  he  had  sustained  some  spscial  darange  by  A*»  aoh- 
perlbrmance  of  the  predse  tarns  of  the  eocitrttct. 

This  was  an  aetion  on  a  contract,  dated  the  5th  of  JiprU^  1815,  ior  the 
detivery  of  50  Ions  of  Russian  hemp,  to  be  shipped  firom  C&wuiadi  or  St.  Pe* 
itrtburgk^  in  Jutu  or  July^  O.  S.  The  ship's  name  to  be  declared  as  soon  as 
known,  and  to  arrive  before  the  81st  of  December^  or  the  contract  to  be  roid* 
Sixty-four  tons  came  by  a  vessel  called  the  lAvdy^  which  arriwed  first;  and 
/orty«four  tons,  part  of  the  sixty-fonr,  were  delivered  by  plainttfis  under  former 
and  distinct  contracts  with  other  persons.  Twenty  tons  were  offered  to  Uie 
defendant,  and  accepted;  and  the  residue  of  the  fifty  tons  which  had  been  col- 
lected at  St.  Pdersburgh  by  the  shippers  for  the  lAvdu^  were  sent  by  the 
Paragon^  the  former  ship  having  no  room  for  them.  On  tne  5th  of  Sqtiember^ 
plaintiffs  gave  notice  that  the  hemp  was  shipped  on  board  the  Lhelif.  On  the 
IKOth  they  sent  a  second  notice,  stating,  that  if  the  quantity  did  not  come  hy  the 
^  lAvely^  they  reserved  to  themselves  the  right  of  making  it  up  by  the  UnUy  or 
Paragon*  On  the  80th  of  September  they  gave  a  tliird  notice,  that  twenty 
Ions  would  be  shipped  by  the  lAvdy^  and  thirty  by  the  Paragon.  The  de- 
fondant!  said  they  were  willing  to  accept  the  twenty  tons  by  the  Ztve/y, 
but  did  not  conceive  themselves  bound  to  receive  any  part  of  the  hemp  by 
another  vessel.  *The  three  ships  arrived  within  a  few  days  ef  each  rm\AK 
other.  L  *"^ 

Zens,  Seijt.,  for  the  defendants,  contended,  that  the  plaintiffs  had  not  fulfifled 
the  contract  on  their  part.  A  great  inconvenience  arose  from  the  hemp  not 
coming  by  one  sliip.  The  necessity  of  insuring  the  goods  in  several  vessels 
increased  the  expense.  If  the  whole  of  the  hemp  contracted  for  came  together, 
the  purchaser  might  effect  a  better  sale.  The  plaintiffs  ouffht  at  least  to  have 
delivered  all  that  came  by  the  Zdveiy:  though  the  defendants  had  received 
twenty  tons,  they  did  not  consider  themselves  bound  to  take  the  hemp  by 
piecemeal. 

GiBBS,  G.  J.— If  the  defendants  were  not  bound  to  take  the  whole  of  the 
hemp,  they  were  not  obliged  lo  take  part.  They  stand  on  three  poinls :  Ist^ 
that  they  were  not  bound  by  the  contract  to  receive  one  part  by  one  ship  aid 
one  part  by  another.  Sd,  diat  the  plaintiffs  are  concluded  by  Uieir  notice,  that 
the  hemp  would  come  by  the  Uveh/,  3d,  that  they  should  have  delivered  idl 
the  hemp  which  came  by  the  lAvefy.  I  am  of  opinion  the  plaintiffs  might  cdl 
ttpon  the  defendants  to  receive  what  came  between  July  and  December:  this 
was  the  substantial  part  of  the  contract.  If,  however,  the  defendants  could 
•how  that  they  had  sustained  any  loss  by  the  plaintiffs*  non«performance,  the 
contract  would  be  discharged ;  but  as  it  does  not  appear  that  they  were  injured^ 
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mnd  ni^  «■  ««i!l  have  neeived  Ihe  hemp  by  one  ship  «■  by  another,  <he 


*1661  P^*''*^'^  ^^^®  '^  *forfeitad  the  benefit  <^  their  contract  by  varying  their 
-*  fint  nodee.     Aa  to  the  bat  point,  they  were  not  bound  to  deliver  tho 
whole  of  the  eaigo  of  the  Liveh/^  becanae  they  were  not  bound  to  deliver  the 
«Me  by  one  ahip. 

Verdict  for  plaintiffs. 
JBe$if  Sent.,  and  Marryntt^  for  the  plaintiffs* 
Lau^  and  Bbsleit^  Serjts.,  for  defendants. 

fiBPORTER'6  NOTE. 

An  tmement  whereby  the  defendinte  gell  to  the  plaintifT  a  certain  quantity  of  gooda  ei- 
peeted  by  a  partictilar  vessel,  on  arrival,  is  a  conditional  contract,  dependent  on  the  arrival  of 
cfas  gaoia.  No  action  will,  therefore,  lie  for  the  non-delivery  of  the  aoods  on  the  arrival  of  the 
smmI  is  baUaat,  Hawea  v.  IlmmbUt  2  Camp.  327. ;  consequently  the  atatement  of  such  an 
agreement  aa  an  undertaking  to  aell  on  the  arrival  of  the  vessel  is  a  fatal  misdescription  of  the 
coatraet.    Boyd  v.  Sifkint  2  Campb.  326.  per  EUenborougk,  C.  J. 

Where  defeodaots  sold  to  the  plainiiffii  all  the  hemp,  not  exceeding  300  tons,  which  might 
be  loaded  in  a  oertain  vessel  by  tit- agent  rf  tie  eaneerm,  who  shipped  only  71  tons  for  defend- 
ants, and  filled  up  the  veasel  on  the  account  of  other  correspondenia ;  it  was  holden  that  the 
defeodanls  were  doc  liable  for  the  non-dehvery  of  the  300  tone.    Hayward  and  Oihere  v.  Sean* 

fiB  and  Otkere,  S  Campb.  96.  per  EUenborangk.  C.  J.    See  likewise  IVaddmgtan  v.  Olimr, 
N. RepL 61.;  madAlkmiomw.  SUekk,  10 £aat, 530. 


•IW]  •LEVY  V.  COSTERTON. 

Id  sn  action  of  covenant  on  a  charter  party,  in  which  the  defendant  covenanted  '*  that  the  veasel 
should  be  sufficiently  furnished  with  every  thing  necessary  snd  needful  for  the  voyn^  in 
qaesliofi,"  which  was  to  Cagliari  in  Sardinia:  field,  that  it  waa  her  duty  to  have  a  bill  oC 
health  on  board ;  aad  the  plaintiif  having  been  put  to  great  inconvenience  and  ezpenae  on 
account  of  the  ahip  not  bemg  provided  with  such  document,  that  the  defendant  was  respoo^ 
able  U»  the  loss  occssioned  thereby. 

CoTENANT  on  a  chsTter-party  for  affreightroent,  in  which  the  defendant  eove* 
oanted,  inter  aiia,  that  the  Yessel,  let  to  freight,  *•  shonld  be  tight,  staunch,  and 
strong,  and  suifieiently  furnished  with  OYerj  thing  necessary  and  needful  for 
the  Toyage  in  question,*'  which  was  to  CagOari  in  Sardinia.  The  breach 
assigned  was,  <«lhat  the  Yessel  was  not  well  and  sufiiciendy  furnished  with 
every  thing  necessary  and  needful  for  such  a  ship  and  voyage  ;**  alleging  that 
die  ship  sailed  on  her  voyage  without  a  document  or  bill  of  health,  which  the 
^aintilT  averred  to  be  a  necessary  document  for  the  ship  and  voyage  in  question 
The  declaration  then  alleged  that,  from  the  want  of  this  document,  the  ship  waa 
prohtoited  from  entering  the  port  of  Cagliarij  and  that  she  was  compelled  to 
perform  a  longer  quarantine  dian  would  have  been  requisite,  if  she  had  been 
foraished  with  the  necessary  documents.  The  declaration  likewise  alleged  a 
l)ss  on  the  sale  of  the  cargo  from  the  delay  occasioned  by  the  want  of  the  bil 
of  health. 

The  defendant  had  put  several  pleas  upon  the  record :  the  substance  of  them 
was,  1.  That  the  vessel  was  supplied  wi^  every  thing  necessary  and  needM 
far  the  voyage.  8.  That  a  bill  of  health  was  not  necessary  for  the  voyage  to 
OigHaH. 

*I(IR1  The  ship's  name  was  the  Sammdf  she  had  been  freighted  by  the 
J  plaintiff  with  a  cargo  of  iron  for  CagHari,  and  was  to  bnng  back  oi, 
fte.  She  eleared  out  of  the  port  of  London  on  the  7th  of  September ^  and 
arrived  at  Cagliofi  in  October,  under  convoy  of  the  Coeeack,  one  of  the  king^a 
diips.  The  plague  was  then  at  Malta,  and  a  general  alarm  prevailed  at  CagU^ 
mrL  On  her  arrival  an  appUeation  was  made  to  the  Board  of  Health  for  her 
adniaaion  into  the  port;  but  the  board  refosed,  alleging  that  iihe  had  not  ps^* 
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duoed  a  bill  of  health.  In  consequence  of  this  refusal  the  Samud  sailed  back 
to  Palermo  to  join  the  Cossack;  but  she  was  not  suffered  to  have  any  commuui* 
cation  with  the  port.  After  some  time  a  certificate  was  obtained  from  the  cap- 
tain of  the  Coaaack^  but  this  document  was  not  deemed  sufficient  at  CagHwi 
without  the  Tcrification  of  the  captain's  signature,  which  had  been  forgotten. 
At  last  an  ofllcer  was  found  in  Cagliari  who  verified  it.  The  ship,  by  these 
several  obstacles,  was  delayed  till  the  20th  of  NovenAetf  when  she  was  received, 
and  remained  in  quarantine  tall  the  14th  of  January ^  1814.  Iron  had  fallen  in 
price  during  her  detention :  the  plaintiff  had  been  obliged  to  insure  for  the  voy* 
age  to  Palermo^  and  great  difficulty  and  delay  were  occasioned  in  taking  in  her 
homeward  cargo.  A  sum  had  been  allowed  from  the  freight  to  cover  the  extra 
insurance,  and  the  plaintiff  sought  to  recover  the  difference  between  the  value 
of  the  iron  when  the  ship  arrived  at  Cagliarif  and  the  price  for  which  it  ulti- 
mately sold. 

It  was  in  evidence  that  a  bill  of  health  was  *always  required  at  r^iag 
Cagliari  from  whatever  port  the  ship  came:  that  if  the  Samuel  had  ^  ^ 
produced  a  bill  of  health  she  would  have  been  admitted  in  five  or  six  days,  and 
that  she  might  have  delivered  her  cargo,  and  lefl  Cagliari  in  a  fortnight.  A 
clerk  of  the  custom-house  proved  that  it  was  usual  to  issue  bills  of  health  to 
vessels  bound  for  the  Mediterranean,  and  that  they  were  never  refused  for 
Cagliari:  that  vessels  might  clear  out  without  bills  of  health,  and  that  they 
were  never  granted  without  application.  It  appeared,  however,  that  the  prac- 
tice of  granting  these  documents  had  been  suspended  at  the  custom-house  from 
the  month  of  November^  1813  to  February^  1814 ;  and  the  reason  assigned, 
was,  that  the  commissioners  had  been  advised  to  direct  application  for  them  ta 
be  made  to  the  foreign  consuls. 

Beat^  Serjt.,  for  the  defendant,  contended,  that  this  was  not  a  document  which 
a  ship  was  bound  to  take :  for  four  months  tlie  custom-house  had  refused  to 
grant  bills  of  health.  A  captain  might  take  such  documents  by  way  of  precau- 
tion ;  but  they  were  not  necessary,  and  formed  no  part  of  the  law  of  nations. 
The  plaintiff  must  make  out  the  affirmative:  that  such  a  paper  was  needful  and 
necessary.  The  ship  was  furnished  with  every  thing  necessary  and  needful 
within  tlie  fair  intendment  of  tlie  words  of  the  defendant's  covenant.  But  the 
covenant  did  not  extend  to  a  paper  of  tliis  description :  it  did  not  comprehend 
any  papers  or  documents :  it  had  relation  only  to  the  ship  and  her  necessary 
equipments.  Questions  had  often  arisen  whether  a  sliip  was  properly  docu- 
mented as  a  neutral;  *but  tlie  question,  in  the  present  case,  is  not  r«|iyf| 
whether  this  paper  was  necessary  as  a  document  required  by  the  law  ^ 
of  this  country  or  the  law  of  nations;  (which  lie  contended  it  was  not)  but 
whether  it  was  within  the  meaning  of  tliis  particuhur  covenanU 

Ze/2S,  Serjt.,  contra. 

GiBBs,  C.  J. — ^In  point  of  fact  great  delay  has  been  occasioned,  and  the 
question  is,  whether  the  defendant  is  responsible  for  it,  from  his  neglect  to  pro- 
vide tlie  vessel  witli  a  bill  of  health.  He  contends  that  he  is  not  answerable 
under  this  charter  party :  that  a  bill  of  healtli  is  not  witliin  the  terms  of  it:  tliat 
the  words  do  not  apply  to  ships*  papers,  nor  do  they  require  this  document  to 
be  on  board.  The  words  **  needful  and  necessary  for  the  voyage,'*  obliged  the 
defendant  to  have  every  paper  which  was  required  to  advance  or  facilitate  the 
object  of  the  voyage.  The  question  is,  whether  a  bill  of  health  was  necessary 
to  enable  the  ship  to  enter  Cagliari,  If  necessary  to  enable  her  to  perform  the 
voyage,  the  defendant  was  bound  to  provide  it  by  the  terms  of  his  covenanU 
The  ship  was  excluded  because  she  wanted  tliis  document,  and  tlie  law  of 
Cagliari  was  well  known  upon  tliis  subject.  The  custom-house  had  probably 
suspended  the  granting  of  these  documents,  because  it  was  conceived  tliat  a 
substitute,  more  satisfactory  abroad  than  a  bill  of  health,  might  be  obtained  from 
4he  foreign  consuls.  It  is  contended,  however,  that  tlie  words  ^  necessary  and 
needful,'  as  far  as  they  may  be  supposed  to  include  sliips*  papers,  apply  only 
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*1*11  ^  docDments  required  by  the  laws  of  *thi8  country  or  the  law  of 

'  -'  nations.  But  this  is  not  the  meaning  of  the  covenant  in  the  charter 
psrty:  the  words  bind  the  owner  to  lumish  the  ship  with  every  document 
necessary  to  the  performance  of  the  voyage ;  and  as  the  ship  was  excluded  from 
Caglian  on  account  of  her  not  being  provided  with  a  bill  of  health,  Fam  of 
opinion  that  the  defendant  is  responsible. 

Verdict  for  plaintiff 

The  damages  were  referred. 

Lens  and  Copley^  Serjts.,  and  C.  Warren^  for  the  plaintiff. 

BeMtf  Serjt,  and for  defendant. 


•172]  •GUMMING  r.  ROEBUCK. 

An  uDcertUieated  bankrupt  may  tae  as  a  tnittee  for  hta  aaaigneea ;  and  defendant  eannot  object 
to  the  action  unleaa  tbey  interpoae.  If  a  broker  deliver  a  bought  and  aold  note  which  mate* 
xiallj  difier,  there  ia  no  valid  contract. 

This  was  an  action  for  not  taking  some  coffee  sold  by  the  plaintiff  to  the 
defendant.  On  the  25th  Jwie^  1814,  the  plaintiff  bought,  Uirough  his  broker,  at 
the  East  India  sales,  140  bags  of  coffee  at  92s.  per  cwt:  the  deposit  was  paidy 
and  the  broker  received  the  warrants  for  delivery.  On  the  2d  of  October  the 
plaintiff  resold  120  bags  at  Sis,  to  the  defendant. 

Leru,  Serjt,  for  the  defendant,  objected,  that  at  the  time  of  the  sale  the 
plaintiff  was  an  uncertificated  bankrupt ;  he  had  subsequently  obtained  his  cer* 
tificate.  The  parties  are  not  on  an  equal  footing.  If  the  defendant  fail  to  exe- 
cute his  contract,  the  assignees  may  interpose  and  sue  him :  he  is  a  solvent 
person,  and  may  be  made  to  pay  damages,  but  the  defendant  has  only  a  nomi- 
nal remedy  against  the  plaintiff.  The  contract,  therefore,  was  not  valid  for 
want  of  mutuality.  This  is  not  like  the  case  of  fFebb  v.  /bar,  7  T,  R.  391. 
That  was  trover  for  goods  acquired  by  an  uncertificated  banknipt  since  his 
bankruptcy ;  and  the  action  was  brought  against  a  stranger.  The  court  held  that 
the  baidirupt  had  a  tide  against  all  the  world  but  his  assignees.  This  is  a  very 
different  case.  In  Webb  v.  Fox  a  tort  was  committed  by  a  stranger  who  could 
bare  no  right:  here  the  defendant  has  been  entrapped  into  a  contract  with 
*17^1  a  man,  against  *whom,  in  case  of  non-performance,  he  has  no  effectual 
^  redress. 

Gdbs,  C.  J.— Unless  the  assignees  interpose  the  bankrupt  may  maintain  the 
aetioR.  He  may  sue  as  their  trustee.  You  did  not  apply  to  the  assignees  to 
know  whether  or  not  they  would  adopt  the  contract;  but,  the  property  being 
at  a  loss  in  the  market,  you  now  make  the  objection  for  the  first  time— - 

In  the  sequel  of  this  case  it  appeared  that  the  bought  and  sold  note  differed ; 
upon  which  an  objection  was  taken  by  the  defendant's  counsel—- 

GiBBS,  C.  J./— If  the  broker  deliver  a  different  note  of  the  contract  to  each 
party  contracting,  there  is  no  valid  contract  There  is,  I  believe,  a  case  which 
states  the  entry  in  the  broker's  book  to  be  the  original  contract,  but  it  has  been 
since  contradicted.  *  Each  is  bound  by  the  note  which  the  broker  delivera ;  and 
if  different  notes  are  given  to  the  parties,  neither  can  undentand  the  other. 


Plaintiff  nonsuited. 


The  SoHdtor  Oeneral  and  CamjpheBy  for  the  plaintiff. 
ZcfM,  and  Btti^  Serjts.,  for  the  defendant. 
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•REPORTER'S  NOTE.  [•m 

Vh^  C^pemdale  w,  TomHtupn^  Coeke's  Banknipt  Imwm,  518.  SWk  t.  (Mume,  1  Esp.  N. 
P.  14;  fre&6  V.  F«ar.  7  T.  R.  391.  WMw,  Ward,!  T.K. 996.  Ex  v^M  Proud/oat,  i  A(L 
tSB.  Sat  it  is  a  good  plea  to  an  action  on  a  promiaaory  note,  and  money  had  and  received,  that 
•Ibe  f^ntiff  ii  aa  unceififieaied  bankrapt,  and  that  bia  aattf  neea  regain  the  defendant  to  pay  to 
thflm  the  OMiney  claimed  by  the  plaifltin;  and  it  ia  no  good  replieaiioa,  that  the  eaoae  of  aetjon 
•ocrK«d  after  the  plaintiff  became  bankrupt,  and  that  the  Commiaaoneia  bad  not  made  any  new 
aatignroent  of  the  note  and  money.  For  the  aaaignment  pewei  to  the  bankrupt* b  aasigneea  all 
hiaaftar-acguired,  aa  well  aa  preeent  personal  property  and  debta.  Kitten  v.  Bartackj  7  Eart'a 
R.  S3.  If  the  aaaigneea  of  a  tmnkrupt  manufacturer  employ  him  in  carrying  on  the  mannfactora 
'  for  the  benefit  of  the  eataie,  and  pay  him  money  from  time  to  time,  thia  la  evidence  of  aoch  a 
contract  between  him  and  bii  aasigneea,  aa  will  enable  him  to  recover  from  them  a  reasonable 
corapenaation  for  hiswork  and  labor.    Cole$  v.  Bairom,  4  Taunt.  754. 

The  courta  of  equity,  concurring  in  the  common  law  doctrine,  have  not  shown  any  diaposi- 
tion  to  extend  it.  They  are  averse  to  interpose  against  the  claims  of  aasignees  in  favor  of  cred- 
itors, whose  debts  have  been  incurred  in  the  due  course  of  subsequent  trading  by  an  uncertifi- 
cated bankrupt.  Everelt  T.  Baekkoute,  10  Vesey,  jun.  94.  Ex  pane  Storkat  3  Vesey  and 
Beamea,  105.  Bankruptcy  does  not  discharge  the  bankrupt*a  contract  to  purchase.  Brooke  v. 
JlewUtt  3  Vesey,  jun.  255. ;  and  the  assignees  have  a  right  to  file  a  bill  for  a  specific  perform- 
ance of  the  ooniract.  In  16  Vesey,  jun.  474,  the  Lord  Cbanoellor  observed  upon  the  inconsist- 
ency of  divesting  the  bankrupt  of  all  his  rights  of  property,  and  yet  retaining  in  him  bis  riglrs 
of  action;  that  they  could  not  be  reconciled,  but  were  settled  points  which  it  was  too  late  to 
disturb. 

As  to  the  entry  in  tbe  broker's  book,  and  alterationa  in  the  bought  and  sold  notes,  vide  Hinr- 
aMM  V.  NeaU,  2  Camp.  337. ;  PetseU  t.  2>iveC(,  15  Ease,  29. ;  and  Mmte  f«  Os6eni«,  1  Stark, 
N.  F.  140. 


•WARNER  et  al.  o.  BARBER.  [«175 

A  trader  having  busineas  both  in  England  and  in  Spain,  hss  a  right  to  go  to  the  latter  coontry 
to  look  after  nis  concerna,  and  though  bia  creditors  are  thereby  delayed,  it  ia  no  act  of  bank* 
ruptcy.  But  if  be  likewise  goes  abroad  from  the  fear  of  arrest,  though  it  concur  with  the 
Juatinable  motive,  that  of  looking  after  hia  foreign  busineas,  it  is  an  act  of  bankruptcy. 

Thu  was  an  action  of  troTor  brought  bj  the  aasigneea  of  one  Pdtawe,  a  bank« 
fupt,  and  the  only  question  was,  whether  PeU^we  had  committed  an  act  of 
bankruptcy.  It  appeared  that  the  bankrupt  and  one  Toy  were  in  business  st 
FabnotUh;  Toy  was  at  this  time  at  St.  J  tan  de  Luz  for  tlie  purpose  of  diA- 
posing  of  some  goods,  and  FtUowe  was  carrying  on  trade  at  Falmouth.  In 
^pril,  1814,  he  expressed  to  a  witness  his  apprehensions  that  he  should  not  be 
•ble  to  meet  certain  bills  which  were  becomtng  due ;  that  Thy  had  disappoint 
ed  him  of  remittances  to  provide  for  tliose  bills,  and  that  he  should  be  obliged 
to  leave  England^  and  to  go  to  St.  Jemi  de  Luz  to  obtain  effects.  He  left 
Falrtiouth  by  the  packet  on  the  24th  of  Aprils  1814.  It  was  publicly  known 
that  Pdiowe  was  about  to  sail  three  weeks  before  he  went:  he  stated  in  the 
news-room  that  he  was  going  abroad.  Some  letters  were  produced  from  the 
bankrupt,  in  which  he  expressed  a  fear  of  being  seen  openly  in  the  town  lest 
be  should  be  arrested ;  and  a  correspondence  between  Pellowe  and  Toy  was 
read.  In  one  letter  Ptilowt  declares  his  inabUity  to  provide  for  the  bills  be- 
coming due,  and  adds,  **  I  fully  intend  coming  out;  I  know  not  that  I  was  ever 
80  uneasy  in  my  life ;  I  cannot  stop  here  whilst  so  many  bills  are  becoming  due 
every  day.  I  am  afraid  of  being  arrested.*'  He  had  likewise  expressed  his 
fear  of  being  arrested  to  a  *sister  of  his  partner.  In  his  absence  his  busi-  r^^m^ 
liess  was  transacted  as  usual,  and  his  house  kept  open.  L  ^ '* 

Lens^  Serjt,  for  the  defendant,  contended,  that  the  evidence  in  support  of  the 
act  of  bankruptcy  was  not  sufficient.  Pellowe  goes  to  the  place  where  his  part* 
ner  was  residing  for  the  purpose  of  procuring  effects.  A  man  who  has  busi^iesa 
to  transact  in  England  and  abroad,  may  go  to  the  country  where  his  property 
by  though  he  thereby  withdraws  his  person,  and  occasions  delay  to  his  cndi* 
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ton  in  jBnf^and.  He  eanplkiiai  timl  hi»  psrtur  doer  not  make  him  remit* 
taen.  He  ha»  basineae  in  England  and  likewiie  is  Spauu  Surely  he  m^ 
|po  to  Spain.  It  is  eiMNif  h  if  he  leenre  tfie  oountiy  for  &e  purpose  of  eofleet* 
mg  his  debts,  and  not  with  the  view  of  delayiiig'  his  exeditors* 

■ 

61B118,  C  J.'^That  Pdhwt  withdrew  himself  from  such  creditors  as  were 
disposed  to  arrest  him  b  clear  from  the  fact:  the  question  is,  was  the  goiiy 
abread  an  act  of  bankruptcy?  It  is  undeniable  in  this  case  that  Peilowe^s  cre£ 
itois  were  delayed.  But  if  there  be  no  intent  to  delay,  the  circumstance  of 
departing  from  the  realm,  whereby  delay  is  occasioned,,  is  no  act  of  bankruptey. 
Peiiowe  had  a  right  to  go  abroad  to  look  afber  his  property.  If  he  went  abroad 
from  this  motive,  though  delay  was  a  consequence,  yet  if  not  intended,  it  is  no 
ad  of  bankruptcy ;  but  if  he  went  abroad  from  the  other  cause,  the  fear  of  arrest, 
tfaeogh  it  concurred  wi^  tlie  first  and  justifiable  motive,  that  of  bringing  7by 
to  account,  I  am  of  opinion  that  it  is  an  act  of  bankruptcy. 
^1771  *^^^  lordship  left  it  to  the  Jury,  to  say,  whether  Pdlowe  went  abroad 
^  for  fear  of  aire^  and  they  found  that  he  went  abroad  for  both  purposes* 

Verdict  for  plaintifib. 

The  Salieiior  Gentralj  Vaughan,  Sent,  and  Puller^  for  plaintiffs. 
LenSf  and  Beai^  Serjts.,  and  Campbdt^  for  defendant 

Id  tome  of  the  eirlf  cases  it  was  held,  that  if  a  trader  depart  the  realm,  and  his  creditors  are 
thereby  deisyeti,  tliough  there  wns  no  intent  to  delay,  it  was  notwithstanding  an  act  of  bank- 
npley.  Raiket  v.  Ponsen,  Coolie's  Bankrupt  Laws,  73.  Vernon  ▼.  Hankey^  ibid.  In  Fow 
hr  V.  Padgri,  7  T.  R.  509.,  this  rule  was  restrained,  and  three  of  the  Judges  were  of  opinion  in 
Ita  case  that  "  or^  in  the  statute  should  be  read  **  and;**  and  that  there  most  not  only  be  a 
dspvture  ami  a  delay,  but  an  intent  to  delay.  It  was  argued  that  bankruptcy  was  a  crime,  and 
ilia  a  principle  of  natural  justice,  that  attu»  mm  faeit  reum  nisi  mews  nt  rea.  The  intent,  and 
the  act,  therefore,  must  both  concur  to  constitute  the  crime.  But  in  a  later  case  K.  B.  decided, 
that  the  depanure  of  a  creditor  from  his  house  with  an  intent  to  delay  his  creditors,  was  an  act 
of  bankruptcy,  though  no  creditor  was  in  fact  delayed.  Raberiion  v.  Liddell,  9  East,  487.  See 
likewise  UaLroyd  v.  Gwynne,  2  Taunt.  176.  William  v.  Nunn,  I  Taunt.  270,  and  Ckenaweih 
V.  Hay,  1  Maule  and  Selw.  676.  From  these  eases  it  appears,  that  the  construction  which  ob- 
tained in  Fowler  v.  Padget  is  not  a  sound  one ;  that  it  is  unnecessary  to  change  the  words  in 
*1781  ^^^  statute  oi  James: — that  the  intent^  and  not  the  actual  *delay,  was  what  the  statute 
*  meant ;  and  that,  the  moment  the  intent  is  ascertained,  it  becomes  immaterial  whether 
was  a  possibility  of  delay  or  not.  See  likewise  Windham  v.  Pafersen,  1  Stark,  N.  P.  144. 


TALVER  et  al.  v.  WEST. 

disBverf  of  a  sarnple,  which  is  no  part  of  the  thin?  sold,  will  not  take  a  sale  out  of  the 
■Mate  of  muds,  but  ii  the  sample  be  delivered  as  pan  olthe  bulk,  it  then  binds  the  contract. 

This  was  an  action  to  recover  the  price  of  some  trefoil  sold  by  plaintiffs  to 
defendant:  the  invoice  delivered  to  the  defendant  was  as  follows,  '*  Bought  of 
TUver  and  Preaiunch  the  half  quantity  of  400  sacks  of  trefoil,  to  be  made  up 
to  27  ton,  at  10/.  per  ton.^**  On  the  other  side  credit  was  given  for  some  hope 
sold  by  the  defendant  to  the  plaintifls,  and  a  balance  atati^  to  be  due  to  them 
of  2(I8/.  The  hops  were  taken  in  part  payment  of  the  trefoil,  which  remained 
in  the  plaintiffs'  warehouse ;  no  sample  or  delivery  was  made  of  any  part,,  and 
10  money  was  paid ;  but  the  invoice  had  been  delivered  to  the  defendant,  who 
lead  it  at  the  time  of  the  sale.  Some  months  after,  the  defendant  came  to  the 
warehouse  and  asked  for  his  seed ;  it  was  at  that  time  set  apart  for  him  in  the 
store,  but  had  no  particular  mark  to  denote  to  whom  it  belonged.  Defendant 
ttok  samples  of  it,  and  inquired  if  it  had  not  been  thrown  down  and  mixed ;  ho 
finiDy  refused  it. 
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raughanf  Serjt,  for  theMefendant,  objected,  *that  there  was  no  part-  r^img 
delivery  or  eameat.     Some  of  the  trefoil  was  set  apart  in  the  plaintiffs'  ^ 
warehoueo ;  but  no  name  was  put  on  the  sacks  lo  designate  them.    The  sale* 
therefore,  was  void  by  the  statute  of  frauds. 

Beae^  Set}t^  for  the  plaintiffs,  contended,  that  there  was  a  part  payment  by 
the  delivery  of  the  hops,  which  would  take  it  out  of  the  statute  of  frauds.  The 
defendant,  moreover,  takes  samples,  and,  twelve  montfaa  after  the  contract,  comes 
to  Mie  warehouse  to  demand  his  seed,  which  is  there  set  apart  for  delivery. 

GiBBs,  J.  C— If  the  trefoil  were  sold,  to  be  paid  for  in  part  by  the  delivery 
of  the  hops,  the  plaintiffs  should  have  declared  specially,  and  not  for  goods  sold 
and  delivered ;  but  I  consider  this  case  not  within  the  statute.  The  delivery 
of  a  sample,  which  is  no  part  of  the  commodity,  will  not  take  the  case  out  of 
the  statute ;  but  if  the  sample  delivered  is  to  be  considered  as  part  of  the  thing 
sold,  it  then  binds  the  contract.  It  is  then  an  execution  of  the  bargain.  The 
sale  in  this  case  was  complete  when  the  invoice  was  delivered  and  the  defend- 
ant afterwards  took  samples.  He  took  them  for  his  own  use ;  they  were 
delivered  to  him  as  part  of  the  bulk ;  not  as  an  ordinary  sample  to  guide  his 
judgment  previous  to  a  purchase ;  but  in  order  to  give  him  possession  of  the 
thing  itself.     The  statute,  therefore,  does  not  apply. 

Verdict  for  plaintiff. 

*Be9tf  Serjt,  and  Comyn^  for  plaintiffs.  r*180 

Vaughan^  and  Copley^  Serjts.,  for  defendant  ^ 

Where  goods  are  ponderous,  and  incapable  of  being  banded  over  from  one  to  another,  there 
needs  not  be  an  actual  delivery,  but  it  mav  be  done  by  that  which  is  tantamount,  such  as  the 
delivery  of  a  key  of  the  warehouse  in  which  the  goods  are  lodged,  or  by  the  delivery  of  other 
imdieia  of  property.  So  if  the  purchaser  deal  with  the  commodity  as  if  it  were  in  his  sciual  pos- 
session, this  will  supersede  the  necessity  of  proving  actual  delivery.  Chaplin  v.  Rogera,  1  Esst, 
192.  See  likewise  Kent  v.  HuakiMon,  3  fi.  and  P.  233.  Hinde  v.  WkUehou$e,  7  East,  558 
AndenoH  v.  Scott,  1  Camp.  235. 


*MILN  V.  PREST  et  al.  ['IBl 

k  promise  by  letter  to  accept  a  non-existing  bill  is  no  acceptance  of  a  bill  when  drawn,  unless  it 
be  communicated  to  the  person  who  is  to  receive  the  bill,  and  who  is  thereby  induced  to 
take  it. 

An  acceptance  is  as  vslid  by  parole  as  by  writing,  and  a  conditional  acceptance  is  as  effectusl  as 
an  absolute  one,  if  the  oonaiiion  be  complied  with. 

Action  on  a  bill  of  exchange,  drawn  on  the  10th  of  August^  1815,  by  Tfilson 
in  favor  of  Smarts  and  indorsed  to  the  plaintiff.  The  question  was,  whether 
under  the  circumstances  of  the  case,  the  act  of  the  defendant  was  equivalent  to 
a  legal  acceptance.  The  drawer,  who  resided  at  Dundee^  was  agent  for  the 
defendants,  and  had  consigned  some  wheat  to  them.  He  had  been  employed 
to  purchase  com,  and  the  present  bill  was  given  in  payment  for  the  wheat. 
Some  letters  of  the  defendants  were  read,  in  one  of  which  (9th  of  August ^  1816,) 
they  write  to  Wilson^  "  We  acquit  you  of  buying  wheat  instead  of  oats— we 
will,  however,  accept  die  bills  for  the  wheat  when  we  receive  notice  of  its  being 
shipped."  On  the  14th,  fVUsorif  wrote  to  the  defendants,  and  inclosed  an 
invoice  of  the  wheat  which  was  Uien  on  the  voyage,  and  requested  the  defend- 
ants to  honor  the  bill  which  he  had  drawn.  On  the  16th,  a  clerk  took  the  biQ 
to  Frett  4*  SoM  to  be  accepted,  and  left  it.  On  the  next  morning  he  called, 
and  was  told  the  defendants  had  no  advice,  and  was  requested  to  call  again. 
On  the  18th,  he  called  for  the  last  time,  and  was  told  that  the  bill  would  not  be 
accepted  until  the  wheat  arrived.  Shortly  afVerwards  the  wheat  arrived,  which 
the  defendants  accepted  and  sold. 
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'1821  yinighanf  for  defendants. — ^The  bill  is  drawn  the  *10th  of  August. 
-^  defendants*  letter  is  dated  the  0th.  The  bill  was  not  at  that  time  in 
existence.  No  promise  to  accept  a  bill  not  in  existence  will  bind  a  party. 
The  doctrine  of  implied  acceptance  has  been  carried  lo  the  utmost  verge  of 
the  law,  and  ought  not  to  be  extended.  He  cited  Johruon  v.  CoUings^  I 
£a8t,98. 

GiBBs,  C.  J.— I  shall  never  extend  it.  You  are  within  that  case,  unless  they 
show  that  the  letter  was  communicated  to  the  plaintiff,  and  that  he  received  the 
bill  with  a  knowledge.  A  promise  to  accept,  not  communicated  to  the  person 
who  takes  the  bill  does  not  amount  to  an  acceptance.  But  if  a  person  be  thereby 
induced  to  take  a  bill,  he  gains  a  right  equivalent  to  an  actual  acceptances 
against  the  party  who  has  given  tlie' promise  to  accept. 

It  was  then  proved  that  Uie  letter  had  been  communicated  to  the  plaintiff. 

Vaughanf  Serjt.,  next  objected ;  that  the  evidence  did  not  amount  to  an 
acceptance.  The  import  of  the  answer  in  the  defendants*  counting  ho'ise  is : 
We  will  not  accept  till  the  corn  arrives ;  come  to  us  then.  They  propose  a 
condition  which  the  plaintiff  does  not  comply  with. 

GiBBs,  C.  J. — An  acceptance  may  be  as  effectual  by  parole  as  by  writing; 

a  conditional  acceptance  is  as  valid  as  an  express  one,  if  the  condition  be  satis- 

fied.     The  wheat  arrived ;  the  defendants  receive  and  sell  it.     This  is  the  pre- 

*1831  ^^^^  ^^^  ^^  ^Pieraon  v.  Dunlap.    I  am  of  opinion  that  what  tlia 

•^  defendants  have  done  is  equivalent  to  an  acceptance. 

Verdict  for  plaintiff. 
Besif  Serjt,  and  Cahpbell^  for  plaintiff. 
Vaughan  and  Copley j  Serjts.,  for  defendants. 

REPORTER'S  NOTE. 

Vide  PiUana  ▼.  Van  Mierop,  Burr.  1663.  Pierwn,  ▼.  Vunlopy  Cowp.  571.  Moion  y.  Hunt, 
DonglM,  284— ^97. 

A  promise  to  accept,  made  upon  an  executory  conaideration,  ia  not  binding,  ao  lone  aa  anch 
eonaidenition  remaina  executory,  unleaa  it  influence  some  peraon  to  take  or  retain  the  bill.  Se« 
aotea  FiUaiu  y.  Van  Mierop,  A  promise  in  a  letter  that  a  bill  shall  meet  with  due  honor,  or 
that  the  wriier  will  accept  or  certainly  pay  it,  ia  an  acceptance.  Vide  Clarke  y.  Cockj  4  E^aat,  57, 
and  Wynne  v  Raikee,  5  Cast,  514.  Although  the  letter  be  not  received  until  after  the  bill  baa 
become  due ;  and  although  no  peraon  haa  been  induced  by  auch  promiae  to  take  the  bill :  ao  a 
verbal  promiae  to  accept,  though  the  party  ezpreaaly  defer  a  written  acceptance,  aa  where  he 
aays,  leave  the  bill  and  I  will  accept  it,  ia  a  complete  acceptance.  So  a  verbal  promiae  to  accept 
a  returned  bill  when  it  ahall  come  back  ia  binding,  if  it  do  not  come  back.  Vtde  D.  Molloy,  b. 
2.  c.  10.  s.  20,  Mar.  2d.  ed.  17,  and  Co*  ▼.  Caiman,  M.  6  Geo.  2,  cited  arguendo  Ann.  75. 
An  answer  by  the  drawee  when  a  bill  ia  called  for.  **  there  ia  your  bill,  it  ia  alfright,"  ia  no  ac* 
eeptance.  Vide  Powell  v.  /ones,  Espinaase,  17.  It  aeema  that  the  drawee'a  keeping  a  bill  jire* 
aenipd  to  him  for  acceptance,  may  amount  to  an  acceptance.  Vide  Harvey  y  Martin,  K,  B. 
M.  T.  1606.  But  by  the  uaagenf  trade,  a  banker  in  Lundon  will  not  render  nimaelf  responsible 
by  retnining  a  check  drawn  on  him,  provided  he  return  it  any  time  before  five  o*clock  in  the 
*1B41  *®^^"in8<>f  the  day  on  which  it  is  drawn.  Vide  Femandey  v  Glynn  1  Compb.  N.  P. 
'  C.  426.  an  acceptance  to  pay  when  remitted  for,  ia  a  conditional  acceptance.  Vide 
Bantbnry  v.  Li—ett,  Str.  1211.  So  an  anawer  by  a  drawee  who  lived  in  London,  that  a  ahip 
linsa  consigned  to  him  and  a  person  at  Briatol,  and  that  till  he  ahould  know  to  which  port  the 
ahip  would  come  he  could  not  occept,  connected  with  a  subsequent  answer  that  the  bill  waa  a 
good  one,  and  would  be  paid  though  the  ship  should  be  lost,  waa  held  a  conditional  acceptance 
only;  it  bein^  clear  that  the  drawee  looked  for  an  opportunity  of  reimburatng  himaelf,  and  had 
diree  events  in  contemplation ;  the  ship's  arrival  at  Brutal ;  her  arrival  \n  London  ;  and  her  loss  t 
m  the  two  latter  he  should  have  the  opportunity,  and  therefore  accepted :  in  the  former,  he  ahould 
not,  and  did  not  accept.  Vide  Sproai  v.  Mathewe,  I  T.  R.  182.  A  conditional  acceptance 
bcoonies  abaolote  aa  aoon  aa  ita  conditiona  are  performed.  Thua  an  anawer  by  the  drawee 
that  be  could  not  accept,  until  a  navy  bill  ahould  be  paid,  waa  thought  to  operate  aa  an  absolute 
aecepisnre  upon  the  payment  of  tm  navy  bill.  See  antea  Pi€r$on  v.  Dunlop,  and  fiayley  on 
BiUaofEich.79,81,84. 
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•iriGUlLAR  V.  TOBIN.  [•ISS 

A  VMtel  nwy  deviate  iotnewltet  from  fbe  stnighi  Kim  of  Vmt  fraefc  to-week  for  eontof ;  and  th« 
CMtain,  unleiB  eipfeesly  probihiied  by  the  terma  of  the  policy,  may  always  do»  wfacR  i&aund, 
whatever  it  would  be  expedient  for  the  common  secority  to  do,  if  aninenred. 

Ships  sailing  from  foreign  ports  sre  not  wiihin  the  Convoy  Act,  unless  there  are  persons  at 
those  ports  authorised  to  granr  convoy  or  licenses.  And  it  is  not  sufficient  to  show  that  con- 
voya  have  been  actually  appointed  from  those  ports,  but  proof  must  be*  given  that  there  art 
.persons  statbned  there,  legally  authorized  by  toe  Admicaity  to  appoint  them. 

This  was  an  action  on  a  policy  of  insurance  upon  the  ship*  the  Samud 
Cummingt  at  and  from  Jamaica^  and  Trinidad  in  the  island  of  Cuba,  to  any 
port  or  porU  of  her  discharge  in  the  United  Kingdoms ;  warranted  to  sail  from 
Cuba  on  or  before  the  1st  oiAuguBU  1814.     I^s  by  capture. 

The  vessel  took  in  ballast  from  Jamaica:  sailed  /u/y  6th  for  TMnidaddi 
Cuba:  arrived  the  1 0th.  She  sailed  again  the  1st  of  August,  at  six  o'dock, 
P.  M.  and  got  out  of  harbor  that  night.  Slie  took  her  course  for  Cape  Antonio^ 
at  the  west  end  of  the  island,  which  it  was  necessary  to  make  in  order  to  get 
into  the  Gulf  Stream.  She  called  off  the  Havannah,  which  is  on  the  north 
'side  of  the  island,  but  neither  dropped  anchor  nor  entered  the  harbor;  the  cap* 
Cain  staid  there  less  than  an  hour,  and  during  that  time  went  in  his  boat  within 
the  Moro  casde.  She  then  proceeded  through  the  Gulf  in  her  course  to  Ung" 
land,  and  was  captured  by  an  American  privateer  on  the  17th.  The  vessel  had 
na  convoy  or  license.  There  had  been  a  convoy  on  the  30th  of  Jttne  from 
Jamaica  to  England,  but  she  was  not  ready  then.  There  was  likewise  a  con- 
voy at  the  latter  end  of  July  to  England. 

Lens,  Serjt.,  objected  that  the  ship  was  not  authorized  to  go  to  Havannah  ; 
though  it  might  be  contended  that  she  went  there  to  seek  convoy.    *The  re  ion 
clause  in  the  policy  as  to  the  return  of  premium  if  she  sail  with  convoy,  ^ 
does  not  authorize  a  deviation  in  quest  of  it. 

GiBBs,  C.  J.— Whatever  is  necessary  for  tlie  safety  of  the  ship,  provided  it 
be  not  excluded  by  the  terms  of  the  policy,  may  be  done  by  the  captain ;  and 
what  is  so  done,  is  done  as  agent  to  the  underwriters.  A  vessel,  when  insured,, 
may  always  do  whatever  it  would  be  expedient  to  do  if  uninsured.  Slie  may 
deviate  somewhat  from  the  straight  line  of  her  track  to  seek  convoy,  when  it  vs 
for  the  common  good  and  preservation.  It  may  be  as  justifiable  to  seek  con- 
moy  as  to  avoid  an  enemy.  Therefore,  not  only  does  the  reduction  of  the  pre- 
mium, in  case  she  sails  with  convoy,  authorize  her  to  seek  it,  but  she  is  at 
liberty  to  do  so  for  her  own  security. 

The  defendant's  counsel  then  relied  on  the  Itt  and  8th  sections  of  the  Con- 
toy  Act,  and  contended  that  the  vessel  should  have  waited  for  convoy.  In 
I8I4,  Admiral  Brown  was  on  the  Jamaica  station,  and  had  actually  appointed 
convoys;  one  on  the  30di  of  June;  another  on  the  30th  of  July*  They  did 
not' produce  any  order  from  the  Admiralty,  which  authorized  Admiral  Brown 
fo  grant  convoy  or  licenses;  but  they  contended,  that  it  was  to  be  inferred  that 
ke  had  this  power  from  being  nominated  to  the  station,  and  having  actually 
appointed  convoys. 

GiBBS,  C.  J.r— Ships  sailing  from  foreign  ports  are  excluded  from  tlie  restric- 
tions of  the  Convoy  *Act,  unless  there  are  persons  at  those  ports  autho-  r«|QM 
nzed  by  the  Admiralty  to  ffrant  convoy  or  licenses.  1  cannot  infer  ^ 
from  the  act  of  the  Admiral  in  appointing  a  convoy,  an  authority  from  the 
Admiralty  to  grant  one.  This  act  is  highly  penal,  and  Jamaica  might  have 
been  excluded.  There  is  no  proof  that  there  was  any  convoy  for  Cuba  at  the 
time.  The  legislature  saw  it  would  be  inequitable  to  oblige  vessels  to  sail  with 
licenses  or  convoy,  when  no  one  in  foreign  ports  was  authorized  to  grant  them* 
I  think  this  vessel  was  not  within  the  prohibition  of  the  Convoy  Act,  becauso 
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it  does  not  appear  that,  at  the  time  of  her  safling,  there  was  any  one  at  /onurfoai 
legaBy  authonaed  to  gniH  convoy. 

Verdict  fpr  plaii^iC 

The  SoHdtor  GtnertJ,  Bt»ty  Serjt.,  and  Richardson^  for  plaintiff. 
LtMi  and  Vaughon^  Serjts.,  and  Parke,  for  defendant. 

The  eoovof  acta  were  {Maaed  by  the  Legialatare,  from  the  neceaaitj,  not  only  of  prptectinf 
inde,  but  of  aecming  tbe  obj^Bcla  of  war*  which  might  he  .endangered  by  the  iraprudeni  ventwe 
of  merchania.  They  were  iuiroduced  in  great  part  during  the  Iwt  war  and  the  commeaoeroeof 
of  the  preeent.  A  rule  has  (hut  been  esiabliahed,  that  a  priTat^  merchant  vesael,  unleaa  wj^h  f 
^Iffil  p'^^^<'*^'  licenae,  must  not  aail,  'during  hoetiiitiea,  on  a  foreign  voyage  without  convoy. 
*  fhoa  every  veaeel  ia  required,  1.  Not  to  depart  from  port  unieaa  under  auch  convoy  at 
^My  be  appointed.  2.  To  continue  with  the  convoy  during  the  whole  voyage,  or  aoph  part  of 
fc  as  die  convoy  ahall  be  directed  to  accompany  the  ship.  3.  All  insurances,  whether  on  abip^ 
Ctfgo,  or  freight,  are  avx>ided,  on  the  event  of  a  voluntary  breach  of  these  lawa.  4.  Of^ceri 
of  the  cuatoma  are  required  to  withhold  any  ahip,  which  ought  to  aail  with  convoy,  until  the 
Disaier  shall  have  given  a  bond,  with  one  aurety,  to  comply  with  the  act. 

But  the  regulationa  of  the  act  do  not  extend,  1.  To  any  ahip  thftt  is  npt  required  to  be  regit* 
tared.  2.  Mor  to  any  ahip  having  licenae  to  depart  without  convoy.  3.  Nor  to  any  ship  pro* 
oseding  with  due  diligence  to  join  convoy  ftoni  the  port  of  her  clearance,  in  Mae  of  the  cpovoy 
being  appointed  to  aail  from  such  other  place ;  the  maater,  however,  giving  the  bond  before* 
fflemioned.  4.  Nor  to  any  ship  bound  from  any  place  in  the  United  Kingdoms,  to  any  place 
within  the  aame.  5.  Nor  to  any  ship  belonging  to  the  Caat  India  or  Hudson's  Bay  Companiea. 
6.  Nor  to  any  ship  departing  without  convoy  from  any  foreign  port  or  i>lace,  incase  there  should 
DOC  be  any  convoy  appointed  for  auch  ship;  nor  any  person  at  such  foreign  port  anihoriied  to 
appoint  a  convoy.  Kor,  laatly,  to  any  ahip  employed  in  the  Newfoundland  fishery.  Vide  43 
G.  3.  c.  57. 

The  sailing  with  convoy  required  by  this  act  ia  a  sailing  with  convoy  for  the  voyage :  and  Itia 
OOC  anfficient  to  sail  with  a  convoy  appointed  fpr  another  voyagVi  though  it  may  be  bound  upon 
the  aame  course  for  great  part  of  the  way ;  and  a  ship  cannot  legally  eail  from  port  to  port  with- 
out convoy,  unlesa  she  is  bound  from  port  to  port ;  and  if  a  convoy  has  sailed,  a  ship  cannqt 
legally  endeavor  to  overtake  it.  Cohen  v.  Hinckley,  1  Taui>r.  249.  But  the  statute  43  G.  3.  e. 
57.  doea  not  avoid  policiea  on  ships  sailing  without  convo/,  unlesa  the  party  intei-ested  in  the 
inanranoe  was  privy  to  or  instrumental  in  the  aailing  without  convoy.  Und,  liendereon  v.  Hinde, 
1  Taunt.  250.  n.  See  likewise  WM  v.  Thornton,  1  Bos.  and  Pul,  5.  Andenon  v.  Pitcher,  3 
Boe.  sod  Pul.  164.  From  the  last  two  cases  it  appears,  that  the  master  of  the  trading  vessels 
*1891  '^^^'^^  °^  ^"^^  '^  obtain  the  sailing  *instruc<ions  and  orders  delivered  out  by  the  com- 
^  mander  of  the  convoy.  In  Andereon  v.  Pitcher,  Liord  Eldon  observes,  **  The  value  of 
a  convoy  appointed  by  government  arises  from  its  taking  the  ships  under  control,  aa  well  aa 
under  protection.  But  that  control  does  not  commence  ujitil  sailing  instructions  have  been  ob- 
tained ;  nor  can  it  be  enforced  otherwise  than  by  their  meana.  Without  {eaUing  instructione) 
the  ahip  doea  not  atand  in  that  relation,  or  under  those  circumstances,  in  which  she  can  take  the 
fall  benefit  of  the  Government  convojr*  If  the  fleet  be  4i*persed  by  a  atorm,  how  is  she  to 
learn  the  place  of  her  rendezvous  f  If  u  be  attacked  by  the  enemy,  how  is  she  to  obey  signals  f 
In  abort,  what  communication  can  the  protected  have  with  the  protecting  force  7*'  But  if  the 
maater  do  all  in  hie  power  to  obtain  sailing  instructions,  but  is  prevented  from  oblaining  them 
by  badness  of  weather,  or  if  they  are  refused  by  the  commander  of  the  convoy,  he  ia  excused. 
In  such  cases  he  would  be  excused,  although  there  were  a  warranty  to  sail  with  convoy.  Vid€ 
Abbott  on  Shipping,  243.  and  the  cases  cited,  on  this  last  point,  in  the  notes.  The  convoy  act 
is  a  very  penal  act,  and  therefore  to  be  construed  strictly.  Vide  Cartiaira  v.  AUnut,  3  Camp. 
497.  Wainiumte  v.  Cowie,  4  Taunt.  178.  Wake  v.  Atty,  ibid.  493.  Inghtm  v.  Agnem^  IS 
East,  517. 
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Notwitbatanding  there  has  been  no  notice  to  dispute  the  commission,  act  oi  bankruptcy,  A&e. 
under  the  46  Ueo.  3.  c.  135.  s.  10,  the  proceedings  are  not  conclusive  evidence  of  the  facta 
therein  stated ;  but  the  court  is  still  to  form  a  judgment  upon  them,  whether  they  prove  an 
act  of  bankruptcy  or  not. 

This  was  an  action  for  goods  sold  and  delivered.  The  question  was*  whe* 
ther  the  payment  of  a  bill  of  100/.  was  in  the  ordinary  course  of  business,  and» 
am  tttch,  protected.  The  plaintiffs*  counsel  contended,  that  the  defendants  knev 
the  bankrupt  to  be  insolvent  at  the  time,  and  had  received  notice  from  the  plain 
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tiffs  that  be  had  committed  an  aet  of  bankniptcy.  The  commission  bore  date 
the  26th  of  August ^  1815,  and  no  notice  had  been  given  to  dispute  the  pro* 
ceedings,  iie.  On  their  being  read,  the  counsel  for  the  defendants  objected 
that  they  did  not  prove  a  sufficient  act  of  bankruptcy. 

Beatf  Seijt— The  defendants  should  have  given  notice  that  they  intended  to 
dispute  the  commission;  they  cannot  now  object  to  the  proceedings;  they  are 
conclusive  against  them.  By  their  silence  they  admit  all  Uiings  relating  to  the 
bankruptcy  to  be  riie  acta. 

Solicitor  General^  contra.— Notwithstanding  there  has  been  no  notice  to  dis- 
pute the  commission  and  act  of  bankruptcy,  the  proceedings  are  not  conclusive. 
It  is  true  they  may  be  read,  but  it  is  still  within  the  breast  of  the  Court  r*|g| 
to  say,  ^whether  they  disclose  a  sufficient  act  of  bankruptcy.  ^ 

GiBBS,  C.  J.— They  are  admissible  evidence ;  but  I  am  still  to  form  my 
judgment  upon  them,  whether  they  prove  an  act  of  bankruptcy  or  not. 

Nothing  material  arose  upon  the  other  part  of  the  case. 

Verdict  for  plaintiff. 
Be9t^  Seijt.,  and  BuUer^  for  the  plaintiffs. 
The  Solicitor  General  and  2>.  F.  Jones^  for  defendants. 
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•TAYLOR  et  al.  v.  CURTIS.  [MM 

A  general  ship  is  freighted  bj  eevenl  merchants  and  sails  upon  her  voyage :  she  parts  with  her 
convoy  in  a  gale  otwind,  and  is  afterwards  attacked  by  an  American  privateer,  which  she 
engages  and  beats  oflf,  with  the  lost  of  one  man  killed  and  four  wounded ;  her  hull  and  rig* 
gins  are  likewise  damaged  in  the  conflict ;  but  she  reachea  her  port  and  delivers  her  cargo 
safely.— Held,  that  the  repairs  of  the  ship,  and  the  expenses  o(  curing  the  wounded  saiian, 
are  not,  under  such  circumstances,  a  aubject  of  general  average. 

This  was  an  action  of  assumpsit  to  recover  a  contribution  from  the  defend- 
ant in  the  nature  of  general  average,  under  the  following  circumstances  : — ^The 
plaintiffs  were  owners  of  the  HibernicLt  a  general  ship,  on  board  which  the  de* 
fendant  had  shipped  some  ffoods,  consigned  to  certain  merchants  at  St.  Hiomas^s^ 
in  the  West  Indies.  In  rfovember^  1813,  the  Hibernia  sailed  on  her  voyage, 
under  convoy  of  his  Majesty's  ship  the  Queen.  In  consequence  of  a  hurri- 
cane she  was  separated  from  her  convoy,  and  on  the  11th  o{  December  fell  in 
with  an  American  privateer.  The  captain,  seeing  no  prospect  of  escaping  by 
sail,  determined  to  resist.  The  Hibernia  mounted  only  six  guns,  and  her  crew 
consisted  of  22  men.  The  American  privateer  carried  22  guns,  and  had  125 
able  seamen  on  board.  Notwithstanding  this  disparity  of  force  the  Hibernia 
engaged  her,  and,  after  a  conflict  of  eleven  hours,  in  which  her  hull  and  rigging 
were  greatly  damaged,  one  of  her  crew  killed,  and  four  wounded,  she  suc- 
ceeded in  beating  off  the  privateer.  The  Hibernia  arrived  at  St.  Thomas^s^ 
almost  a  wreck,  and  delivered  her  cargo  in  safety  to  the  respective  consignees. 
The  value  of  the  entire  cargo  was  21,092/.,  and  the  goods  shipped  by  the  de- 
fendant were  to  the  amount  of  1000/.  The  estimated  entire  loss  to  the  plain- 
tiffs was  2,908/.,  and  the  average,  as  calculated  upon  *the  defendant's  r^iQo 
proportionate  share,  amounted  to  138/.  8«,  5i(/.,  which  the  plaintiffs  ■- 
sought  to  recover  by  the  present  action.  Part  of  the  charges  was  for  medical 
and  surgical  expenses  for  the  wounded. 

Best^  Serjt.,  for  the  defendant,  contended,  that  the  present  loss  did  not  fall 
within  the  principle  of  general  average.  The  owners  had  made  no  extraor^ 
dinary  sacrifice  for  the  common  benefit ;  they  merely  discharged  a  duty.  This 
tailors  were  bound  to  defend  the  ship  from  an  enemy.  This  was  a  loss,  thei^ 
£iie,  Within  the  scope  of  their  positive  duties  as  mariners,  and  gave  no  right  to 
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the  owners  to  call  upon  the  firei^htera  for  contribation.  There  is  another  strong 
objection  to  this  action ;  it  is  pnmm  impressionis,' 

Lau^  Seijt.,  contra. — The  whole  concern  was  in  danger  of  capture ;  the 
ship  and  the  cargo.  By  the  extraordinary  exertions  and  sacrifice  of  the  captain 
and  his  crew  the  vessel  and  the  goods  on  board  are  preserved.  Natural  justice 
requires,  in  such  a  case,  that  the  loss  should  be  borne  proportionately  by  all 
who  are  interested. 

GiBBS,  C.  J. — ^I  do  not  think  this  is  general  average.  It  was  the  duty  of  the 
tailors  to  defend  the  ship  from  capture  in  proportion  to  their  means,  and  within 
measures  of  discretion.  By  so  doing  all  parties  have  benefited.  But  in  what 
respect  have  the  captain  and  crew  exceeded  the  line  of  their  proper  duty  ? 
What  sacrifice  have  they  made  which  they  were  not  bound  to  make  ?  Tlie 
expense  of  medical  and  surgical  aid  must  be  borne  *by  the  parties  them-  r«|Q^ 
selves :  although  this  may  be  an  ungracious  defence,  I  am  of  opinion  ^  ^ 
that  it  does  not  fall  within  the  principle  of  general  average. — His  lordship 
directed  a  verdict  for  the  defendant,  with  liberty  to  the  plaintiffs  to  n<ove  to  set 
it  aside. 

Lenif  and  Copley^  Serjts.,  and  F.  Pollock^  for  plaintifis. 
Be$tf  and  Vaugnan^  Serjts.,  for  defendant. 

Generil  average  is  founded  upon  the  principle  of  the  equity  of  the  cssee  to  which  it  ie  applied. 
Much  is  not  to  be  met  with  in  the  law  books  on  this  subject.  In  the  Treatise  of  Mr.  Justice 
ASktii,  on  shipping,  this  subject  is  examined  with  the  learning  and  accuracv  of  that  able  lawyer 
and  writer.  Vide  page  354  to  374.  With  deference  to  such  a  writer,  ana  to  such  a  work,  we 
riiall  beg  leave  to  add  what  has  presented  itself  to  our  minds  in  reflecting  upon  the  subject. 

General  average  is  founded  on  this  simple  principle  of  natural  juatice ;  that  where  two  ot 
more  parlies  are  concerned  in  a  common  sea  riak,  and  one  oi  them  makes  a  sacrifice  for  ihp 
general  safety,  the  loss  shall  be  assessed  upon  all  in  proportion  to  the  share  of  each  in  the  ven- 
ture ;  and  the  greater  sacrifioe  of  the  first  shsll  be  compensated  by  the  contribuiton  of  the  others. 
It  seems  totally  unnecessary  to  go  to  the  Rhodian  or  Rorpan  law  for  what  common  sense  and 
eoromon  juatice  must  suggest  to  every  one ;  and  though  it  be  pleasing  to  learned  curiosity  to 
perceive  the  customs  of  our  own  times  confirmed  by  such  ancient  precedents,  we  should  be 
aaiisfied  with  finding  the  analogy,  without  grounding  ourselves  upon  it  ss  the  reason.  General 
average,  in  a  word,  is  the  common  law  andjustice  of  partnership.  General  average,  therefore, 
defined  according  to  its  nature,  is  a  compensation  from  the  common  stock  of  a  sea  venture,  io 
the  several  proportiona  of  the  partners  m  it,  for  the  special  loss  or  sacrifice  made  by  one  or 
more  for  the  ^common  good.  Three  things,  therefore,  are  necessary  to  constitute  sny  r*«qir 
clsim  upon  the  ground  of  general  average:  1.  l*hat  there  should  be  a  special  sacrifice  ^ 
by  one  or  more  for  the  benefit  of  the  whole.  2.  That  it  ahould  be  for  the  purpose,  and  with 
ibe  intent,  cau9a  et  sieii<e,  of  the  preservation  of  the  common  concern.  3.  That  the  common 
eoDcern  should  be  saved  by  the  partial  sacrifice. 

The  special  sacrifice,  it  would  appear,  must  be  something  done  and  not  sufiered ;  there  most 
be  the  will  and  agency  of  the  party  making  it ;  his  actual  or  presumed  content.  Thus,  in  jHti- 
MM,  or,  to  employ  the  more  ancient  term  of  the  Ux  Rkodia,  the  jaetura  mereium,  the  owner 
hxmteif  of  any  part  of  the  cargo  might  throw  it  overboard,  or  the  captain  or  marinera  might  do 
it  for  him.  In  the  same  manner  if  part  of  the  furniture  of  the  vessel  be  sacrificed,  for  instance, 
if  a  mast  be  cat  down,  or  a  cable  thrown  overboard,  the  owner  would  be  entitled  to  general 
iverage,  the  presumption  being,  that  aueh  sacrifice  is  made  for  the  safety  of  the  cargo  as  well  ss 
fer  the  preservation  of  the  ship.  But,  in  order  to  found  the  claim,  this  sacrifice  must  have  been 
msde,  as  well  for  the  sake  of  the  cargo  as  for  the  ship.  If  merely  for  the  sake  of  the  ship,  nothing 
kas  been  done  for  the  cargo,  and  therefore  nothing  can  be  claimed  for  it.  If  a  ship  strike  on  a 
rock,  or  be  airanded,  in  the  first  place,  it  is  something  sufiered  and  not  done  ;  and,  secondly, 
it  is  nothing  either  sufiered  or  done  for  the  sake  of  the  cargo.  No  claim,  therefore,  to  general 
Bveraee  lies  here.  But  if  a  mast  be  then  cut  down,  or  any  part  of  the  cargo  thrown  overboard 
ia  order  to  save  the  rest  from  perishing,  there  will  be,  quateniu  the  msst  cut  down,  and  the 
^onion  of  the  cargo  thrown  overboard,  a  general  average  ;  but  with  respect  to  the  damage  to 
tbe  hull,  or  any  other  part  of  the  ship,  by  the  rock  or  stranding,  there  will  be  none.  A^ain,  if 
the  cargo  be  landed  in  the  ship's  boats,  and  the  masts  be  then  cut  down,  to  get  the  ship  from 
tbe  rock,  it  would  be  at  leaai  doubtful  whether,  the  mast  being  cut  down  for  the  ship,  and  not 
for  the  cargo,  general  average  would  lie ;  if  the  cnrgo  were  not  reloaded,  certainly  not.  Thus, 
io  the  csM  in  the  text :  in  the  injury  sufiered  by  the  Hikemia  and  the  sailora,  there  waa  nothing 
special  done — there  was  nothing  done  or  *sunered  beyond  what  each  waa  hound  to  do  r«i qg 
sod  safler  for  himself— nothing  was  done  for  the  sske  of  the  cargo  which  would  not  have  *■ 
been  done  in  the  same  manner  if  the  ship  had  been  in  ballast.  The  captain  and  crew  werS 
boand  to  do  their  best  to  save  the  ship  from  capture ;  the  vessel,  the  freight,  end  their  own 
liberty  were  in  peril.  Self-defence,  under  these  drcumsUnoes,  waa  natural ;  it  was  their  duty. 
Theie  was  no  special  sscrifice,  in  the  words  of  tho  first  term  of  our  definition. 

The  second  requisite  to  constitute  thd  cinim  of  general  average  ia,  as  we  have  above  ssi^, 
thai  the  Merifioe  be  made  «»sa  cf  metUe,  that  is  to  say,  for  the  intent  tod  purpose  of  saving  the 
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IMMitoii  ttdiBk.  In  ths  cMi  in  th«  tnxt,  tbt  intent  «nd  porpoie  wera  Mlf-preMrmtion;  tlij 
iafetj  of  the  ctrffo  wee  indeed  the4aeident  and  ooneequence,  but  not  the  purpoee  and  intent  of 
the  reaietance.--The  third  requisite  is,  as  stated  above,  that  the  eommon  concern  ehonid  b« 
Itaired  by  the  partial  sacrifice ;  for  if  lost,  the  whole  Aind  is  gone,  and  eYerjr  partner,  of  coiirae, 
|0Mla  btt  share.  The  health  and  limbs  of  the  seamen  are  part  of  the  materiala  of  the  aeamen  ; 
they  are  the  means  of  his  doing  his  dntj.  They  are  hired  with  the  men.  Whatever  accident 
occurs  to  them  is  an  incident  belonging  to  the  roan  himself.  It  is  tantamoont  to  an  inrary  to 
te  tools  or  means  of  work.  But  the  rule  of  the  ancient  law,  and  which  is  fully  adopted  by  o«r 
own,  is,  "  that  the  broken  tools  of  an  artificer  shall  be  at  the  loea  of  himself,  aiid  not  of  his  em- 
nleyer/'  In  the  same  manner  with  the  ship,  and  the  perils  of  navigation  te  which  it  is  incident 
They  are  all  in  the  same  way  etempted  from  general  average ;  in  the  fint  place,  from  the  na- 
tnre  of  the  thing-^nd,  secondly,  because  there  is  always  an  implied  understanding  that  inci<« 
denta  of  this  kind  shall  fall  upon  thoae  by  whoae  caution,  in  their  own  immediate  peril,  they 
ttiay  be  beat  guarded  againat. 

There  are  some  caeea  on  the  subject  of  geneml  average  in  the  modem  reporta,  but  much  it 
hot  to  be  collected  from  them.    1'he  safest  guide  will  be  principle  well  otudied  and  understood. 

BerhUy  v.  Pfwgmve,  1  East,  220.  Onmgtom  v.  RtberUt  8  fioi*  and  Pail,  New  Rep.  378, 
B^Mer  V.  FrmupB,  10  Eaat,  378. 
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6ENI01i  9.  SIR  GEORGE  ARMYTAGE*  Bart 

A  custom  for  the  tenant  of  a  farm  in  a  particular  district  to  provide  work  and  labor,  tillage,  MW« 
ing,  and  all  materials  for  the  same,  in  his  away-soing  year,  and  for  the  landlord  to  make  him 
a  reaaonable  compenaaiion  for  the  same,  is  valid  in  law,  notwithstanding  the  farm  is  held  un* 
der  a  written  agreement ;  provided  auch  agreement  does  not  in  express  terms  exclude  Xbm 
custom. 

AsgVMFSiT  BpeciaU  by  tenant  i^inst  landlord,  to  recover  a  certain  sum  by 
way  of  compensation  for  half-tillage,  crops  sown,  Tahie  of  away-going  crop8« 
Sic,  under  the  denomination  of  tenant  right,  according  to  the  custom  of  the 
country.  The  declaration  stated  the  custom  to  be,  for  the  tenant  to  provide 
work  and  labor,  tillage,  sowing,  and  all  materials  for  cultivation,  in  the  away- 
going  year ;  the  landlord  to  make  a  reasonable  compensation  for  the  same,  ex- 
cept in  the  case  of  exemptions  by  special  agreement.  The  declaration,  more- 
over, contained  an  averment  that  defendant  was  not  exempted  from  the  operation 
of  the  custom  by  any  special  agreement. 

This  cauto  had  been  tried  at  the  last  assizes,  before  Mr.  /.  Bayley^  when  it 
appeared  upon  the  evidence  for  the  plaintiff*,  that  a  written  agreement  existed 
between  the  parties ;  and  the  learned  Judge  being  of  opinion  that  the  plaintifT 
was  bound  to  produce  the  agreement,  and  that  the  custom  was  controlled  by  it, 
directed  the  plaintiff  to  be  nonsuited.  *BQt  the  Court  of  King's  Bench  r«i|0|^ 
afterwards  decided,  that,  unless  the  agreement  in  express  terms  excluded  ^ 
the  custom,  it  was  still  operative.  The  Court,  therefore,  set  aside  the  nonsuit 
and  directed  a  new  trial. 

The  plaintiff's  counsel  now  contented  themselves  with  proving  the  ciMtom^ 
which  appeared  to  prevail  only  in  the  immediate  neighborhood  of  the  defend- 
ant's estates,  and  to  be  almost  confined  to  those  estates. 

The  defendant's  counsel,  having  procured  evidence  of  the  existetice  of  the 
written  agreement,  contended,  that  the  plaintiff  ought  to  produce  it,  in  order  to 
support  the  averment  in  the  declaration,  that  it  did  not  exclude  the  custom. 

To  this  it  was  answered,  that  the  plaintiff  was  not  called  upon  to  prove  a 
negative,  and  that  it  was  incumbent  upon  the  defendant  to  show  that  the  agree* 
ment  excluded  the  custom. 

Of  such  opinion  was  Lord  Chief  Baron  Thompson. 


198]  1  HoifT*  ^ 

.  It  was  Hen  objected  for  tbe  defendant,  that,  aa  it  anpeand  in  evidenee  tlni 
the  diatom  waa  not  a  general  cuatom,  but  prevailed  only  in  a  particular  diatri^ 
it  waa  not  bindiiur  on  the  defendant* 

But  the  Chief  Baron  waa  of  opinion  that  it  waa  aufficient  for  plaintiff  (q  ^l^w 
that  the  cuatom  exiated  in  the  particular  plaee. 

*1991       **^^®  defendant*8  counsel  afterwards  addreaaed  the  juiy  on  the  unn^ 
-'  aonableneas  of  the  custom  against  the  landlord,  to  eatablish  whioh  thej 
called  aeyeral  atewarda  of  the  first  hndholdera  in  tlie  county  of  York ;  they 
further  contended  that  the  written  agreement  waa  incompatible  with  the  anp 
posed  cuatom. 

On  the  other  hand,  the  plaintiff's  counsel  contended,  that  one  dauae  in  t^ 
agreement  (viz.  that  all  manure,  compost,  4^c.  waa  to  be  uaed  on  the  form,  ^a^ 
left  on  the  land  at  the  expiration  of  the  holding,  without  the  tenants'  claiming 
any  allowance  for  the  same^  implied  the  existence  of  the  cuatom. 

The  Chief  Baron  told  tne  jury,  that  thia  waa  quite  a  distinct  custom  firaan 
that  which  uaually  prevails  between  the  in-comiqg  and  outgoing  tenanta.  But 
that,  if  they  were  aatisfied  of  its  exiatence  (about  which  there  could  b«  littlf 
doubt,  aa  it  was  in  evidence  that  the  defendant  had  paid  the  amount  of  a  vahii^ 
tion  made  under  it  to  the  former  tenant  of  this  very  farm)  they  must  find  a  ver- 
dict for  plaintiff.  And  that  aa  to  the  special  agreement,  in  order  to  control  tb^ 
custom,  it  must  be  of  such  a  nature  that  it  operated  upon,  and  prevented,  in  ex- 
press terms,  the  custom  from  attaching,  which  did  not  appear  to  be  the  cimip 
here* 

The  jury  found  for  the  plaintiff. 

SearUii  and  Richardion  for  plaintiff. 

jRmtHf  HejpoQod^  Maudt^  and  LUtUdale^  for  defendant. 

Thoogh,  in  iMpeet  to  wntten  imtniinenta  aenenlly,  no  cottom  or  uaafe  can  be  mttodnced 
to  add  anv  thing  to  tbe  terme  of  tbe  eoQirMt,  vbicb  the  pertiee  (in  the  full  delibemtion  wbiok 
the  lew  elwaye  preetimee  to  ecoompeny  euch  instrumente)  did  oat  think  proper  loetipvleie ;  yet, 
m  leaeea  of  tanne,  &c.  tbe  ueege  or  custom  of  tbe  district,  as  a  kind  of  Ux  ioct,  is  allowed  to 
add  eiiber  to  ihe  form  of  the  stipalstions,  or  to  snnex  even  suppletorjr  obligations  of  its  o\yn,  so 
'fu9B  they  are  not  oootredictory  to  what  is  expressed  in  the  wriuen  instrvmente.  The  reaeon 
is  evident.  The  law  presumes  tbet  each  partv  intended  what  each  knew  to  be  tbe  oonmon 
practice  of  tbe  vidoity,  and  that  each  omitted  toe  express  mention  of  it,  oply  becavse  it  waa  so 


Tbw  in  WiAnMnik  v.  Delfuen,  Douglaa,  190,  in  which  the  alleged  custom  was,  for  ten* 
tois,  whether  by  parole  or  deed,  to  have  the  away-going  crop  after  the  expiration  of  their 
lerme ;  amongst  the  several  objections  urged  to  this  custom,  it  was  contended,  that  a  lease  by 
deed  precloded  the  operation  or  the  custom,  ss  the  parties  must  be  supposed  to  have  described 
all  the  eireomelancea  relative  to  the  intended  tenure  in  the  written  instrument. 

Lord  Mahspikld.— ^'  Tbe  custom  of  a  particular  place  may  rectify  what  would  otherwise 
be  hnprnidence  or  folly.  The  lease  being  by  deed  does  not  vary  tbe  case.  Tbe  custom  does 
Hot  alter  or  contradict  tbe  agreement  in  tne  lease  ;  it  only  superadds  a  right  which  is  conse- 
oaemial  to  the  taking ;  aa  a  heriot  may  be  due  by  custom,  although  npt  mentioned  in  the  grant 
erinse."    DomL  197. 


noi]  SMITH  V.  BOLTON,  Esq. 

In  an  action  against  the  bnndred,  held,  that  they  are  only  liable  for  things  demolished  by  the 
lioiers,  or  deetroyed  in  the  deniolition  of  the  house,  ana  not  for  any  goods  stolen  or  loet  Cnom 
the 


This  waa  an  action  againat  the  hundred  on  the  atat.  1  Geo.  I.  at  2.  e  f, 
brought  hy  the  tenant  of  a  public  houae  at  Hutt^  to  recover  the  amount  of  dam* 
age  done  to  the  foraiture,  liquora,  plate,  china,  money,  and  wearing  apparel  cf 

n 
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'  hiiiuelf  and  his  wifci  in  consequence  of  the  demolition  of  the  house  hj  a  mob 
•  of  rioters.  The  landlord  had  recorered,  in  the  preceding  cause,  the  amount 
of  tlie  damage  done  to  the  freehold.  The  sum  now  sought  to  be  recovered 
'  was  434/.  There  was  no  doubt  as  to  the  riot  and  demolishing,  which  were 
occasioned  hj  the  impressment  of  a  seaman,  who  had  been  rescued ;  and  the 
'  press-gang  had  fled  to  this  house,  which  was  their  general  rendezvous. 

But  the  defendant's  counsel  contended,  that  the  amount  of  the  damages  must 
be  confined  strictly  to  the  value  of  those  articles  which  had  been  actually  de- 
molished by  the  rioters ;  and  could  not  be  extended  to  those  which,  for  any 
thing  that  appeared  in  .evidence,  might  have  been  surreptitiously  removed  from 
the  premises ;  that  this  latter  was  a  distinct  felony,  and  the  act  meant  that  the 
hundred  should  make  compensation  only  for  the  damage  which  was  the  direct 
and  immediate  consequence  of  the  offence. 

*They  admitted  the  hundred  to  be  liable  for  the  value  of  furniture  and  pMAo 
china  found  broken,  and  the  casks  staved,  upon  the  premises ;  but  they  ^ 
denied  their  liability  for  the  plate,  money,  and  clothes,  concerning  which  no  evi- 
dence had  been  given,  except  that  they  were  upon  the  premises  a  short  time 
previous  to  the  demolition  of  the  house. 

Le  Blanc,  J. — I  agree  with  you,  in  point  of  law,  that  the  hundred  are  not 
liable  for  things  that  are  not  demoUshed  by  the  rioters,  or  destroyed  by  the 
demolition  of  the  house-^that  they  are  not  liable  for  any  thing  stolen  or  taken 
away. 

The  defendant's  counsel  called  no  witness,  and 

Le  Blanc,  J.,  told  the  jury,  that  their  province  was  to  estimate  the  damage 
by  demolition  which  had  been  the  immediate  consequence  of  the  riot.  That 
the  difficulty  would  be,  to  ascertain  what  were  the  things  which  had  been  either 
wholly  or  in  part  destroyed.  That  there  was  no  actual  proof  of  the  removal 
of  any  of  the  articles ;  but  it  was  difficult  to  conceive  how  the  plate,  clothes,  or 
money  in  the  till,  could  be  destroyed  in  the  demolition  of  the  house.  That  the 
amount  of  the  damage  acually  proved  was  86/. 

The  jury  gave  the  plaintiff  100/. 

Scarlett  and  Jildersan^  for  plaintiff. 

F.  Pollock  and  fVrayf  for  defendant 

*Iii  acMe  tried  at  WeMimintier  tittings,  after  Hilary  term.  1816,  Lord  SUeiih^ramgk,  (••am 
C.  J.,  held,  that  in  order  to  susiain  thia  action  against  the  hundred,  circurotianoee  must  ^  ^^ 
be  proved  from  which  the  jury  may  infer  that  the  object  and  intent  of  the  mob  was  totally  to 
demolish  the  house,  d&c.  The  words  of  the  act  begin,  '*  shall  begin  to  demolish,  dtc."  And^ 
therefore,  that  where  the  mob,  after  breaking  the  windows,  and  doing  other  damage  to  th^ 
douse,  had  retired  without  demolishing  it,  and  without  any  disturbance  having  been  given  to 
their  operations,  the  hundred  was  not  liable.  But  slight  evidence  is  sufficient  to  raise  the  pre- 
sumption of  an  intent  to  demolish ;  and  therefore,  in  the  same  case,  it  having  been  afterwards 
proved  that  there  were  military  petroling  the  streets  in  the  neighborhood  of  the  house  in  ques* 
tion,  that  the  rioters  were  dispersed  in  various  parties,  which  kept  up  a  communication  by  mg* 
nais,  and  that  previous  to  their  retiring  from  the  house  it  was  observed  that  a  signal  was  received 
bj[  the  nany  demolishing ;  his  lordship  directed  the  jury  that  these  were  facts  from  which  they 
might  iairlv  infer  that  the  riotera  were  checked  in  their  proceedings  by  the  proximity  of  tfaio 
troops,  and  had  begun  their  operations  with  an  intent  to  demoiish. 

They  accordingly  found  for  the  plainiifT. 

For  cases  upon  this  act,  vide  Ratclift  v.  Eden^  Doogl.  699.  fTfd§  v.  Coram ;  and 
WUmid  V.  Jloriom,  there  died.  Pritdkett  v.  Waldnm,  5  T.  R.  U.  End  v.  Clarke,  7  T.  R. 
496.  Burromt  v.  Wrighi,  I  Bast,  615.  GrtaOey  v.  Hig^inMom,  I  East,  631.  Inhere  is  like- 
wise a  very  elaborate  and  learned  note  upon  the  construction  of  this  act,  WiUiam  t  edition  of 
Saunden,  Vol.  S,  377  a. 
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BREED  et  al.  v.  GREEN  et  al. 

4.  4r  ^«*  of  Lherpeei  employ  iS.  ^  C0.  m  their  benkere  there :  E,  ^  Co,  keep  an  account' m 
Lmd»9t  with  J.  ^  L.  But  ^.  <f  C0.  haTe  no  account  with  J,  ^  L.  A.  ^  Co.  direct  their 
agenta  in  London  to  pay  mone^a  to  **  their  account "  al  the  houae  of  J.  ^  L,  Ao  A  ^  (>«• 
httd  no  aeooQDt  of  their  own  with  /.  A-  L.  but  through  the  medium  of  iZ.  ^  Co.  of  Liverpool, 
and  aa  their  agenia  had  been  in  the  habit  of  paying  moneya  of  A.  ^  Co»  to  the  account  of  B, 
4r  Co,  at  the  houae  of  the  London  bankera  of  R.  S\  Co,;  held,  that  the  direction  of  >t.  ^  Co* 
to  their  agenta  to  pay  to  **  their  account  '*  waa  aufliiciently  complied  with,  by  a  payment  mada 
to  the  acoonnt  of  J2.  <{•  Co.  aa  the  agenta  had  been  in  the  habit  of  doing. 

MoNBT  had  and  received.  The  plainiiffa  had  employed  the  defendants  aa 
their  agenta  and  consignees  in  lAmdon^  to  sell  goods,  and  dispose  of  the  pro* 
eeeda  according  to  their  directions.  They  had  at  first  been  directed  to  pay  the 
proceeds  into  the  banking-house  of  Eidaile  ^  Co.,  afterwards  into  the  house  of 
Jones^  Loiyd  ^  Co.  Plaintiffs  had  no  account  of  their  own  with  either  of  these 
booses,  but  Roicoe  ^  Co.  were  their  bankers  at  Liverpool^  who  kept  an  account 
with  EidaUe  fy  Co.^  which  account  they  had  just  transferred  to  /ime«,  Layd 
^  Co.  The  particular  transaction  arose  out  of  the  sale  of  some  American 
atoek. 

On  the  2<Hh  otJanuary^  1816,  the  plaintiffs  wrote  to  the  defendants,  desiring 
them  to  sell  the  stock,  and  to  pay  the  proceeds  to  /aiies»  Loyd  ijr  Co.^  adding 
^for  our  aeeount.^*  On  the  33d,  the  defendants  answered  that  they  had 
•9nO  accepted  the  order,  mnd  would  pay  in  the  proceeds  the  next  day,  ***for 
-I  their  aeeount."  On  the  25th  they  wrote  as  follows :  •«  We  have  paid 
the  money,  agreeably  to  yoor  desire,  into  the  hands  of  Jonei^  Loyd  ^  Co, 
We  inquired  if  you  had  an  account  open  with  them  that  we  might  have  it 
placed  thereto ;  but,  being  told  you  had  not,  we  desired  it  to  be  placed  to  the  credit 
of  ydur  account  with  Roseoe  ^  Co.  We  trust  we  did  right ;  this  being,  in  fadt, 
the  only  manner  in  which  Jonet,  Loyd  S^  Co.  would  take  it  at  all."  Several 
oiders  were  read,  in  which  plaintiffs  had  directed  the  defendants  to  pay  money 
to  EsdaUe^a  house,  to  be  placed  to  the  credit  of  their  account  with  Roseoe  ^  Co'.f 
and  the  defendants  had  never  paid,  on  any  occasion,  money  to  the  sole  account 
of  the  plaintiffs  at  either  house.  In  one  or  two  instances  it  appeared  that 
money  had  been  paid  to  the  credit  of  the  bankers'  (Roicoe  ^  Co,*8)  account, 
when  it  had  been  directed  to  be  paid  to  the  credit  of  the  plaintiffs',  or  one  of 
their  pmtners.  During  the  whole  time  that  defendants  were  the  agents  of  the 
I^aintiffs,  Roseoe  4*  Co.  were  their  bankers  at  LivtrpooU  and  defendants  paid 
the  proceeds  of  the  salea  which  they  made  for  the  plaintiffs  into  the  house  of 
Joni»^  Loyd  ^  Co.f  in  the  same  manner  in  which  they  had  been  accustomed  to 
pay  at  EsdaUe^Sf  that  is  to  say  to  the  account  of  RoBCOt  4'  Co.  at  Jonti,  Loyd 
4*  Co.  On  the  26th  of  January^  Roscot^i  house  suspended  payments.  At 
tfttt  time  the  money  was  in  the  nands  of  Joiui^  Loyd  4*  Co.  to  their  credil* 
They  apprised  Roieoe*s  house  of  the  payment,  and  received  for  answer  that 
the  money  was  to  be  struck  out  of  their  credit,  as  they  had  received  plaintifis* 
MQ^-i  order  not  to  place  it  to  their  account,  *Upon  plaintiffs'  applying  for  the 
•^  money  to  Jonet^  ^y^  4r  Cb.,  they  refused  to  pay  it,  alleging  that  they 
had  received  it  to  the  credit  of  Roseoe  ^  Co.f  with  whom  they  had  an  unsettUa 
aeeount,  and  they  muat  hold  it  for  the  benefit  of  all  parties. 

Jbme,  for  the  plaintiffs,  contended,  that  defendants  had  acted  contrary  to  the 
ordera  they  had  received,  and  were,  therefore,  bound  to  refund.  It  was  their 
duty,  either  to  have  rejected  the  order  to  pay  altogether«  or  to  have  executed  it 
aeogrding  to  the  specific  directions  which  were  aent 


18  DiCAB  V.  HtDlM.  N.  p.  1816.  :  [2^6 

5!c2rfe//,  contra.^— There  was  an  express  direction  to  pay  the  monqrinto 
some  acoounti  which  must  meaa  an  exi6titi|[  aotlouDt.  Ndir  the  plaintlm  faSui 
no  account  with  Jones  Loyd^  ^  Co,,  but  through  the  house  of  Roicoe  ^  Co. 

Lst  Blanc,  Justice.—- If  the  plaintiffs  intended  to  have  an  account  opened 
with  the  London  bankers,  they  ought  to  have  given  specific  directions ;  they 
should  have  spoken  in  language  plain  and  intelligible,  which  could  not  have 
misled.  As  they  have'  not  given  any  such  specific  directions,  the  defendants  were 
justified  in  paying  the  money  as  they  had  been  in  the  habit  of  doing. 

Upon  his  lordship  expressing  this  opinion,  the  plaintiffs'  eoonsel  chose  to  be 
consulted. 

^Haine  and  Liitkdaie  far  t^amtifiTs.  P^^ 

ScarletU  Bichttrdaon  and  F.  PolloA^  tot  defendants.  ^  ^^ 


DICA8  a.  HIDES. 

Kt  (ntikeeper  who  hag  a  ItcenM  \o  let  |M>st  hot-sea,  ta  not  bound  b^  tbS  comitooti  laW  to  fbniiA 
them  to  a  traveller,  Ibough  he  hate  a  chaiae  and  horaea  at  Kberry  it  ihS  ttdM  Of  the  appUdAkm, 
and  tboagfa  a  reaaombie  price  ba  leadafed  la  hia  for  the  faira. 

The  declaration  stated  that  the  defendant  was  an  innkeeper,  and  licenced  to 
let  post  horses;  that  on  the  88d  of  Ihttmbef,  181 5|  pbintlff  wan  tteceived  into 
his  house  as  a  guest  and  Iravellef ;  that  ht  requested  the  defendmit  to  let  him  to 
hite  a  post  chaise  and  hotaes  lo  coilvey  him  on  his  jdnfney :  it  then  stated 
that  defendant  at  the  tiroe  had  post  chaises  mud  hones  tmempkoyed.  'the 
declaration  likewise  Averred  the  tender  of  a  retsonable  sum  for  the  hire  6f  the 
ehaise,  dec;  but  that  the  defendant  reftised  to  let  him  have  one.  Plea: 
Not  guilty. 

The  defendant  kept  an  inn  at  A»r  Zone  Endi,  at  HkUon,  in  LanioMft. 
Upon  the  sign  over  his  door  was  written  ^  licensed  to  let  post  horses.*'  Notioe 
bad  been  given  him  to  produce  his  license.  Plaintiff  was  on  his  road  frbin 
fFigan  to  Manchtuttt,  and  stopped  at  defendant's  inn  to  change  *horses,  rMitQ 
and  to  proceed  on  his  journey.  It  was  stated  by  the  plitintiff 's  counsel,  ^ 
that  the  defendant  at  the  time  had  post  dliaises  and  horses  at  liberty  in  his 
•tables ;  and  that  he  offered  to  convey  the  plaintiff  on  his  journey  with  foar 
horses;  but  plaintiff  would  only  consent  to  take  two,  which  were  refused^ 

Scarlett  for  the  plaintiff,  contended,  that  when  an  innkeeper  takes  out  a 
lieehse  to  let  pott  horses,  he  enten  into  a  contract  with  the  public  to  let  th«m 
out  for  the  accommodation  of  passengers.  He  has  no  tight  to  select  his  cus* 
lomers;  to  say«  he  will  serve  one  man  and  not  another.  He  cannot  evade  this 
duty  by  demanding  exoibitant  prices.  If  he  has  the  convenlenc*,  he  ought  to 
Airnish  it  when  a  reasonable  price  is  tondered.  The  plaintiff  tendered  the 
iboney,  and  no  private  pique  ought  to  indvce  an  innkeeper  to  withhold  the 
teeommodation. 

Rainti  for  the  defendaei,  coMtendedv  that  this  was  an  aetioil  of  first  impies- 
trfoti;  that  it  oould  not  be  Mipipwted  hi  law;  but  that  he  Waa  leady  to  iMet 
il  oti  the  merits. 

Ll:  Blakc,  Jostiee.^The  ttodaraltott  does  itol  elate  any  eoitom  of  the  realm* 
tet  merely  n  duty.  I  am  ttf  epinion  that  there  ie  no  leg^  obligation  oil  ttte 
defendant  to  let  poet  chaises  and  hones^  not#ithstandiBg  he  has  obtiuned  a 
VL»i^»o€,  for  so  doing.  The  eeiiokt,  therefore,  to  not  maintaltieMi«  I  wi&,  how- 
ever, save  the  point 

'  *The  defendants  ootinsel,  to  ptevem  ooming  again,  ireqeested  that  rir«%M| 
the  ca5e  might  go  to  the  jury  on  the  meflts«    Aeeordiiiigly.  Ihey  called  ^     • 


fi09j  1  Holt.  89 

witniwM,  and  proved  fluil  the  defendeBt  had  not  hofaee  eepeble  of  perfimniiif 
the  jomnejr  tt  tfie  time. 

Verdict  Son  the  defendant. 
Searkit  and  CoUingham  for  pbintiff. 
and  Cfofi,  for  defendanL 


FARNWORTH  et  aU  AaaigBeee  of  CURTIN,  a  Bankrupt^  v.  PACKWOOD; 

tf  t  gtiett  demand,  and  have  flzeluMve  poaseiaion  of  a  room,  for  the  purpoae  of  a  shop  or  wara* 
hmiaa,  be  ezoneratee  the  landlord  from  any  loaa  be  may  sostain  in  the  propeny  which  he 
keepa  in  that  apartment.    But  if  he  have  not  an  ezcloiive  poaaeaaioa,  the  landlord  ia  liable. 

Thb  defendant  was  an  innkeeper  at  Birmingham,  On  the  23d  of  Januanf^ 
1813,  Curtin  brought  goods  with  him  to  the  inn  for  sale  as  he  was  traTelling 
through  the  country.  He  staid  at  the  inn  about  14  days,  and  eat  and  slept 
there.  His  goods  were  deposited  in  a  parlor  on  the  ground  floor;  for  two  or 
three  days  he  had  the  key  of  thie  room  in  his  poesession,  and  used  to  lock  it 
up.  Afterwards  the  landkidy  wished  to  put  some  goods  of  other  travellers 
there,  and  asked  his  permission.  He  gav«  her  leave,  and  delivered  her  the 
key  for  that  purpose ;  but  desired  that  the  key  should  always  be  kept  within 
the  bar,  that  he  might  have  it  when  he  wanted  it  Other  parceb  were  put  in 
the  room;  and,  a  few  days  after  Curiin  delivered  up  the  key,  he  lost  a 
padcage  of  the  value  of  50/. 

*filOl  *Saine^  for  the  defendant,  contendedy  that  if  this  had  been  a  lodging- 
-*  room  the  landlord  would  have  been  answerable  for  any  loss,  though  the 
ffuest  had  a  key  to  lock  it.  But  the  room  in  question  was  taken  as  a  ware- 
home  for  CmtiMs  goods.  It  was  not  an  apartment  to  sleep  or  dine  in,  but  for 
Ifae  purposes  of  trade.  The  landlord,  therefore,  was  not  res|ionsible  under  sueh 
etienmatances. 

The  defendant's  eounsel  then  called  witnesses  to  prove  that  the  key  w«i 
iielttsively  under  dtriin'i  control;  the  evidence  on  this  point  was  eon* 
iRMlictory. 

La  Blawg,  Justice.— The  landlord  is  nol  liable,  m  a  case  where  the  gnesii 
kif  way  of  excessive  caution  and  secnrity,  takes  an  exdnsive  charge  of  a  room 
or  of  goods.  The  guest  may  so  conduct  himself  as  to  waive  the  common  law 
liahility  of  Ae  laiMlovd.  But  the  question  is,  did  Curiin  take  upon  himself 
etdusive  possession  of  the  parlor;  that  is  to  say,  exchisive  of  the  landlord  and 
odMr  persons.  A  landtord  is  not  bound  to  furnish  a  shop  to  every  guest.  If  a 
ttaveller  applies  for  a  room,  not  to  sleep  or  live  in,  but  as  a  shop  or  warehouse^ 
end  takes  an  exclusive  possession,  he  exonerates  the  landlord.  Whilst 
Obrfm  kept  the  key  himself,  die-  landlord  was  not  answerable;  but  when  he 
Mvered  up  the  key  to  the  landlady;  when  other  persons  had  access  to  the 
boom,  and  other  goods  wei«  deposited  there>  the  landlord's  liability  revivedt 
If  CWffiii  had  exdnsive  possession  he  must  hear  the  loss;  but  if,  at  the  timO 
the  goods  were  last,  they  were  not  under  CWrlfat'e  exdnsive  care,  the  defendant 
ts  respotts2>le. 

^^ ,.  *Hi8  loidshtp  left  the  case  to  die  jury  on  tfie  evidence,  who  fennd  t 
**^J  Terdact  for  the  defendant 

Searidi  and  JHckmrdim,  for  frfaintifll 

Arms  and  IMMk^  for  defondnnt 

REPORTER'S  NOTB. 

Ylie  gooda  of  a  trtvell^  are  not  in  the  cuatody  of  the  innkeeper,  ao  aa  to  charfe  him  with 
OM^  tow,  otileaB  tbey  srs  flaeed  witlmi  the  inn.    CdbfU  ease,  6  Rep.  63.    Therefbra,  if  tkS 
Vol.  iiLr— 13  h  2 
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Siett  nqnire  tbe  host  to  torn  bb  bona  out  to  pntnra,  who  Mcordingljr  doot  'm,  tha  liabUify  ol 
e  innkeeper  is  ducharg^ed.  Seeu$t  if  the  innkeeper  of  his  own  accord  puts  it  to  grass;  w 
which  cose  his  responsibility  is  the  same  as  if  the  animal  had  remained  in  his  stsble.  8  Rep.  64. 
The  guest  neod  not  deliver  the  goods  in  special  charge  to  the  innkeeper,  nor  acquaint  him  that  ho 
•as  any.  If  the  traveller  have  property  witb  him,  or  about  his  penon,  the  innkeeper  is  bound 
wo  the  custody  of  it  without  communication.  The  duty  is  founded  on  the  common  law,  and  ia 
derived  from  the  relation  of  traveller  and  host.  Ibid,'  But  the  innkeeper  may  require  that  tho 
property  of  his  guest  he  delivered  into  his  hands,  in  order  that  it  may  be  put  into  a  secure  place ; 
And  if  the  traveller  refuse,  the  innkeeper  is  not  responsible  for  its  safety.  Ibid.  The  host  can- 
not oblige  the  guest  to  take  charge  ot  hia  own  goo4a,^r.this,  in  effect,  would  be  a  refusal  to 
admit  them  into  the  inn.  (See  Bennet  v.  MeHor,  5  T.  R.  273.)  And  it  is  no  excuse  for  an  inn* 
keeper  to  aay,  that  he  delivered  the  key  of  the  chamber,  in  which  the  propeny  stolen  wa« 
placed,  to  the  guest,  who  left  the  door  open.     Calye'§  case,  8  Rep. 

.  But  in  a  late  case.  Lord  Ettmborougk  observed,  that  although  uie  landlord  cannot  exonerate 
nimself  by  merely  handing  over  a  key  to  his  guest,  yet,  if  the  guest  takes  the  key,  it  is  a  pro* 
per  question  for  the  jury  whether  he  takes  it  aniwio  cuttodiendi,  and  for  the  purpose  of  exempt 
ing  the  landlord  from  his  liability.  Burge$t  v.  Clementg,  K.  B..  Trinity  Term,  55  6.  3.  Setf* 
likewise  Comyn*»  Digest,  vol.  I.,  285 ;  and  Hammond*»  Law  of  Nisi  Prius,  322,  323. 


*GASKELL  et  al.  v.  LINDSAY  et  al.  [•SIS 

A*  ^  Co,  guaranteed  to  B.  ir  Co,  pavmem  ibr  any  gooda  which  th«y  might  supply  to  C.  withia 
a  certain  period,  at  a  credit  of  2  and  2  months.  C.  becomes  indebted  to  B,  ^  Co.  for  gooda^ 
and  elves  them  three  bills  of  exchange,  in  payment,  indorsed  by  A.  <(•  Co.  who  shortly  sfter- 
wards  become  bankmpta. — One  of  these  bills  was  dishonored  before,  and  the  other  two  bills 
after,  their  bankruptcy.  C.  waa  likewiae  indebted  to  B.  ^  Co,  before  the  bankruptcy  of  Am 
i"  Co,  for  some  goods  for  which  they  had  a  right  only  to  call  on  C.  to  give  them  a  bill  at  two 
months,  at  the  time  of  A.  ^  Co.*»  commission.    Held,  that  in  sn  oction,  brought  upon  tha 

*  gusraniee,  against  A.  ^  Co.  their  certificate  was  a  good  defence,  by  virtue  of  the  sUL  of  tha 
49th  6.  3.  c  121.  s.  9. 

This  was  an  action  on  a  guarantee,  given  by  the  defendants  to  the  plaintifisv 
])y  which  they  engaged  to  indemnify  them  for  whatever  goods  they  should 
supply  to  one  David  Irvinef  in  his  Une  of  business,  from  the  27th  of  Jtdy^ 
1809,  to  the  27th  of  July ^  1810.  One  of  the  defendants  suffered  judgment  by 
default:  Lindsay  pleaded  his  bankruptcy,  upon  which  alone  the  question 
arose.  It  appeared  that  the  dealings  between  the  plaintiiTs  and  Z>.  Irvme 
were  upon  the  usual  terms  of  credit  in  the  trade,  viz.  two  and  two  months  $  that 
is  to  say,  at  the  end  of  two  months  from  the  time  of  the  goods  delivered,  the 
plaintiffs  had  a  right  to  call  upon  Z>.  Jntine  for  a  bill  of  two  months.  In  the 
course  of  their  dealings,  the  plaintiffs  received  three  bill  of  exchange,  drawn 
and  accepted  by  other  parties,  but  indorsed  by  the  defendants  to  D.  Irvine^ 
and  by  him  indorsed  to  the  plaintiffs  in  payment  of  goods.  One  of  these  biUs 
became  due,  and  was  dishonored,  before  the  bankruptcy  of  the  defendants ;  the 
second  bill  became  due  and  was  dishonored;  but  the  plaintiffs  did  not  receive 
notice  of  the  dishonor  till  afler  the  bankruptcy  of  the  defendants ;  and  the  third 
bill  did  not  become  due  till  six  weeks  after  the  commission.  In  addition  to 
the  three  bills  which  were  running,  it  appeared  that  />.  Irvine  was  still  indebted 
to  the  plaintiffs  for  a  parcel  of  goods,  to  the  amount  of  03/.  129.  supplied  on 
the  *4th  of  December,  1809,  and  for  which  they  had  a  right  to  call  upon  i-f  q|  « 
him  for  a  bill  at  two  months  on  the  4th  of  February,  1810.  The  I- 
flefendant^s  commission  was  dated  on  the  6th  of  February »  No  notice  had 
been  given  to  them  of  Z>.  Irvine^ a  default  in  not  giving  the  bill  on  the  4th.  No 
bill  was  in  fact  demanded  or  given  for  the  93/.  12s.,  and,  shortly  afterwards, 
/>.  Irvine  absconded.  The  plaintiffs  sotight  to  recover  the  amount  of  the  goods 
•old,  for  which  the  three  bills  of  exchange  were  indorsed  to  them  by  />.  Irvine^ 
and  likewise  the  balance  of  93/.  12«.  for  which  no  bill  had  been  received. 

On  the  part  of  the  defendants  it  was  contended,  that  the  three  bills  were 
plearly  barred  by  the  certificate,  and  Le  Diane,  Justice,  was  of  that  opiniei^ 
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inanmiek  at  lihej  appeared  to  haTe  been  giTen  by  the  defendants  in  aatiaiaction 
of  the  guarantee. 

Holi^  and  Parke^  for  the  plaintiflTa,  proposed  to  show  that  the  three  billa  had 
been  given  by  the  defendants  to  D^  Irvine  for  a  valuable  consideration*  withoot 
reference  to  the  guarantee,  and  that  they  had  been  indorsed  to  the  plaintiffs,  ifi 
the  common  course  of  trade,  in  payment  for  goods  supplied  to  />•  Irvine^ 
They  called  a  witness  for  this  purpose,  who  pn^nced  the  books  of  the  bank- 
niptSy  and  was  about  to  read  an  entry  made  by  one  of  the  defendants  (who 
suffered  judgment  by  default)  in  which  the  account  between  the  bankrupts  and 
/>.  Irvine  was  stated.  It  was  objected  that  the  entry,  having  been  made  by 
*214n  ^°^  partner  aAer  the  bankruptcy,  could  *not  bind  the  other  parmer.  Le 
-^  BlanCf  Justice,  was  of  this  opinion. 

They  tlien  contended,  that,  at  any  rate,  the  plaintiffs  had  a  right  to  recover 
the  03/.  12».  That,  for  this  sum,  they  were  only  entitled  to  receive  a  bill  on 
the  4th  of  February;  and  that  the  money  did  not  become  due,  as  a  cash  pay* 
ment,  till  near  two  months  after  the  defendants'  bankruptcy :  they  said,  that 
this  was  not  a  debt  which  could  be  barred  by  the  certificate,  because  it  was  not 
a  debt  which  could  be  proved  under  the  commission.  It  was  not  a  liquidated 
claim,  which  plaintiffs  could  have  put  into  an  affidavit ;  which  they  could  have 
gone  before  the  commissioners,  and  claimed  to  prove  in  the  ordinary  manner. 
It  was  a  mere  right  of  action  against  Z>.  Irvine^  to  recover  damages  for  omittuig 
to  give  a  bill  of  exchange ;  this  was  the  extent  of  the  plaintiffs*  claim  against 
the  principal,  Irvine;  and  of  course,  therefore,  in  his  default,  this  was  the  ex- 
tent of  the  collateral  engagement  of  the  defendants.  The  damages  in  such  a 
case,  being  for  the  non-performance  of  a  contract,  could  not  be  ascertained 
without  the  intervention  of  a  jury,  who  might  give  more  or  less  according  to  the 
circumstances. 

Scarlett  and  Riekardetm^  contra,  relied  on  the  49  Geo.  III.  c.  121.  s.  0. 

Le  Blanc,  Justice.— I  think  the  three  bills  appear  to  have  been  given  in 
satbfaction  of  the  guarantee ;  they  are  barred,  therefore,  by  the  certificate.  I 
goiK-i  think,  likewise,  that  the  93/.  12».  is  *barred  by  the  certificate,  under  the 
^  statute,  which  the  defendant's  counsel  rely  upon. 

Verdict  for  defendant  lAndMay. 

ffoltt  and  Parke^  for  plaintiffs. 

Scarlett  and  Richardeon^  for  defendants. 

Fonnerlj  no  dsbft  ooold  be  proTed  under  a  commiMion  of  bankruptcy  but  sucb  as  wera 
4i6fte  t'fi  prtfMMli  at  the  time  oi  the  bankruptcy.  The  7  G.  1.  c.  31.  extended  the  right  of 
proof  to  certain  written  aecurities,  not  due  at  the  time  of  the  commission,  but  which,  beins 
liquidated  and  ascertained  in  their  quantity  at  that  time,  would  become  due  in  future.  Such 
debta  were  admitted  to  be  proved,  allowing  a  rebate  of  interest.  The  5  G.  2.  c.  30  allowa 
•Qcb  demands  to  constitute  a  good  petitioning  creditor's  debt.  The  49  G.  3.  c.  121.  s.  9  ex- 
tends the  same  right  of  proof  to  debts,  of  which  the  term  of  credit  had  not  expired  upon  the 
issuing  of  the  commission,  and  which,  therefore,  at  that  time,  were  not  dAUa  in  ffrtBsentL  la 
aU  these  statutea  the  expreasion  is  deU  ;  and  thia  word  appears  to  bo  used  in  contradistinction 
to  damages,  and  to  point  at  a  demand  where  the  sum,  or  fuanium,  is  settled  and  certain,  and 
not,  like  damages,  the  subject  of  inquiry  or  computation.  The  expression  in  the  seTenU 
BCaiotes.  **  rc&ole  if  intereBt,**  seems  to  impiv  this.  Vide  ex  parte  Adney,  Cowp.  460.  Z7Mcr- 
ss«  V.  FeniM,  4  T.  R.  570.  Bannuter  v.  &eott,  6  T.  R.  489.  Hammond  ▼.  Toubnin,  7  T. 
R.612. 

The  Stat.  7  G.  ].  e.  31.  s.  1  is  oonfinad  to  written  aecnrities.  2  Peer,  Williams,  306. 
Swaime  v.  De  Matlat,  Strange,  1211.  See,  likewise,  ChiUom  ▼.  Wkifin.  Goddard  Y.  Vandsr 
Heyden,  3  Wits.  262.  Paititam  ▼.  Banke»,  Cowper,  540;  and  Panlam  ▼.  Dearhue,  4  Bast, 
M«£i  438.  So,  Hkewise,  it  has  been  ^determined,  where  goods  were  sold  and  delivered  upon 
'  an  agreement  to  be  paid  for  bj  a  preaent  bill  payable  at  a  future  day  (but  which  bill  never 
was  given  or  demanded,  and  seven  days  after  the  delivery  of  the  goods  the  debtor  committed 
an  act  of  bankrapiey,)  that  this  did  not  create  a  present  debt  sumtient  to  enable  such  creditor 
1o  petition  for  a  commission  of  bankruptcy  against  the  debtor  i  the  7  G.  1.  c.  31.  s.  1.,  and  5  G. 
2.  e.  30.  a.  22.  being  confined  to  deUs  due  on  billa,  bonds,  promissory  notes,  aod  other  peraonal 
wrktem  aecnrities,  of  the  like  sort,  payable  at  a  future  day.  Heekins  v.  Duperay,  9  Baat,  496. 
flee,  likewise,  as  tUoatrative  of  the  general  principle  in  the  latter  case,  Mueeen^v,  Friee,  4  Enrt, 
147,  and  Dwttau  r.  AWswewfs^,  3  Boe.  and  Pull,  563.    So,  in  Hameotk  t.  EmiwiuU,  t  T.  R. 
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43$»  il  WW  dttenwiiwd,  thai  if  t  iiemmi  bt  ptyibb  «f  oD  gjwwli.  thmigk  at  a  fatwa  ^,  it 
may  be  proved  under  a  commiMion :  bat  if  it  reat  in  ooutinfency  whether  it  will  becooM  pay- 
able or  not,  it  cannot  be  prored,  anle«  it  be  aecured  by  a  penalty  whkh  ia  forfeited  at  law. 

With  re^peet  to  debta  due  at  a  fatara  day.  tha  49  6.  3.  e.  191.  a.  ^,  ia  an  ealan^ment  of  the 
pniriabna  in  the  foroMr  atatute,  7  G.  1.  e.  31 1  and  aa  that  atatsia  extended  ihe  right  of  fvoof 
to  written  aacuritiea  only,  payable  on  a  futqre  day,  the  49  G.  3,  embraoea  debta  of  all  kinda, 
written  or  unwritten,  upon  good  and  valuable  conaideration,  for  any  money  whataoever,  which 
ia,  or  ahall  not  be  payabia  at  the  tkna  of  the  baokfupicy,  aUowini  a  rebate  of  intareet  oo  tha 
proof  of  ancfadtbt. 


CASES 

ASQUED  AND  DETERMINED 

AT 

NISI  PRIUS, 

nr  TBS 

COURT  OP  COMMON  PLEAS. 


8ITTINGH3  IN  EASTER  TERM.  AT  WESTMINSTER, 

96.  QEO.  8. 1810. 


p««*«a**i 


HILL  V.  LEIGH  and  REAY,  Sheriff  of  Middlesex. 

b  aa  wtion  MsintC  (be  ■heriff  for  mn  escape,  the  regular  way  of  connecting  him  with  hia  officer, 
00  ai  to  make  him  reoporoible  for  his  act,  ia  by  the  production  of  the  warrant.  But  any 
recognition  by  the  eherm,  ibat  the  officer  acted  under  hia  autboritv,  will  dispense  with  the 
Dooeaaity  of  producing  it.  An  indpraement  upon  the  writ,  (returnea  and  filed  by  the  aberiif,) 
of  the  neme  of  the  oSioer,  ia  not  aufficient  to  make  the  aherifT  responsible,  without  proving 
thsi  hb  name  waa  written  upon  it  by  the  authority,  or  with  the  pnvity  of  the  sheriff.    The 

.  writ,  with  the  eherifT'a  return  upon  it,  is  only  evidence  against  him,  to  the  extent  of  hia  duty 
under  h,  and  it  ia  no  part  of  hia  duty  to  annex  the  officer  a  name  to  the  return. 

Debt  for  an  escape. — ^Plea  fdl  debet, — ^The  plaintifT  had  obtained  final 
ju^^ent  against  a  person  of  the  name  of  Coningham^  and  sued  out  a  writ  of 
eepuu  ad  satMaciendum^  directed  to  the  defendants,  sheriff  of  Middlesex^ 

*2181  '^^'^^^'^  0°  *^®  ^"^  ^^y  ^^  Michaelmas  Term,  1815.  The  writ  had 
-'  been  regitbriy  delivered  at  the  sheriff's  office,  and  the  sheriff,  upon 
being  served  with  a  rule,  had  returned  non  est  inventus. 

It  was  in  evidence  that  the  defendant,  Caninghamj  had  been  in  the  custody 
of  a  person  of  the  name  of  Leachf  who  was  a  known  officer  of  the  sheriff  of 
^Sddlesex^  and  that  he  had  escaped  out  of  his  custody.  The  officer  was  not 
called  as  a  witness,  and  no  warrant  was  given  in  evidence.  A  general  notice 
had  been  served  upon  the  defendants  to  produce  the  writ,  bail  bond,  warrant, 
and  all  papers,  documents,  &c.,  in  the  original  action.  Upon  the  production 
of  the  writ,  the  name  of  Leach  appeared  indorsed  upon  it,  bat  it  was  not  pvavtd 
to  be  the  handwriting  of  any  person  connected  with  the  sheriff  or  his  ^Sepntici. 

Beetf  Sent,  ibr  the  defendants,  contended,  that  the  plaintiff  bad  not  oqb* 
aected  the  sh^iff  with  the  officer.  In  actions  of  this  kind,  in  oider  to  miik* 
the  sheriff  responsible,  the  warrant  should  be  produced*  The  ftolice  to  ntodam 
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the  warrant,  served  upon  the  sheriff,  was  not  sufficient.  The  warrant  was  in 
the  custody  of  the  officer,  whose  peculiar  defence  it  constituted ;  and  it  would 
be  as  absurd  to  call  upon  the  officer  for  the  writ,  as  upon  the  sheriff  for  the 
warrant.  Neither  was  it  sufficient  that  the  arrest  was  made  by  a  known  offi- 
cer of  the  sheriff,  and  that  his  name  was  indorsed  upon  the  warrant.  The 
plaintiff  must  go  further,  and  show  that  his  name  was  indorsed  upon  the  writ 
by  the  sheriff's  authority  or  privity. 

*LenSf  Seijt,  con/ra.— The  writ  has  been  returned,  and  is  become  a  r«oia 
rceord.     It  is  evidence,  therefore,  of  all  matters  contained  in  it    The  ^ 
name  of  the  officer,  indorsed  upon  tlie  writ,  accompanying  Hie  8herifi*'8  return 
of  non  est  inventui^  is  prima  fade  evidence  that  the  sheriff  employed  him,  and 
is  a  recognition  of  his  authority  to  act  under  it. 

GiBBs,  C.  J.— It  is  the  general  practice  to  connect  the  sheriff  and  the  officer 
by  the  production  of  the  warrant.  I  do  not  say  that  this  is  the  only  way  to 
make  the  sheriff  responsible,  but  it  is  the  formal  way.  Undoubtedly,  any  sub- 
sequent recognition  by  the  sheriff  would  be  equivalent  to  the  production  of  the 
warrant.  The  notice  to  the  sheriff  to  produce  the  warrant  is  not  sufficient.  The 
warrant  is  the  authority  which  he  makes  out  to  his  officer.  It  is,  therefore,  in 
the  custody  of  the  officer.  The  forms  of  pleading  explain  this.  In  an  action 
against  the  sheriff,  he  justifies  under  his  writ,  and  the  officer  protects  himself 
under  his  warrant.  It  is,  therefore,  in  his  peculiar  custody,  as  his  means  of 
defence.  But  it  is  said  that  the  sheriff  and  the  officer  are  connected  by  the 
indorsement  on  the  writ  It  is  not  so,  unless  the  plaintiff  can  show  that  the 
officer's  name  was  indorsed  upon  the  writ  by  the  authority  of  the  sheriff.  The 
writ  is  only  evidence  against  the  sheriff  to  the  extent  of  his  duty  under  the  writ; 
and  it  is  no  part  of  his  duty  to  annex  the  name  of  the  officer  to  the  return.  The 
name  of  the  officer  might  have  been  indorsed  by  the  plaintiff  ^himself  r«ooA 
as  his  clerk.     There  is  no  evidence  against  the  sheriff.  ^ 

Plaintiff  nonsuited. 

Zen«,  Seijt,  and  Minchin^  for  plaintiff. 

JBtstt  Serjt,  and  Holt 9  for  defendants. 

REPORTER'S  NOTE. 

In  an  action  oftreapan  ag^aintt  the  aherifffor  a  wrongful  act  of  the  bailiff,  it  ia  not  enough,  in 
order  to  affect  the  alieriff,  to  prove  that  he  ia  a  general  bailiff,  and  had  given  a  bond  of  indemnity 
to  the  sheriffaa  auch,  and  to  prove  a  copy  of  the  wDrrant  under  which  be  entered  and  acized  the 
plaintiff* a  gooda ;  but  the  privity  between  the  bailiff  and  the  aheriff  must  be  eetabliahed  in  the 
particular  tranaaction  on  the  beat  evidence,  by  proving  the  original  warrant  of  execurion  from 
the  aheriff  10  the  bailiff,  or,  at  leaat,  by  proving  notice  to  produce  it,  eo  that,  in  case  of  its  not  be- 
ing produced,  secondary  evidence  of  ita  contenta  may  be  left  in.  Drakt  v.  Syket,  Bart,  7  T. 
R.  113. 
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A,  (an  ofBccr  of  the  army)  retires  to  the  country,  where  he  rents  a  dwelling  house  and  three 
acres  of  land ;  buys  pigs,  and  conaumes  part  in  his  family,  and  sells  the  rest  at  a  neighboring 
market.  He  makes  no  show  as  a  dealer,  and  ia  proved  not  to  have  bought  more  than  four- 
teen pigs  in  any  one  year. 

Held,  that  he  was  a  trader  within  the  bankrupt  lawa. 

The  smallness  of  the  profit  is  no  consideration,  and  one  act  of  buying  and  selling  is  auflicient  to 
cenatitute  a  trader. 

This  was  an  issue  oat  of  Chancery  directed  to  try  whether  the  defendant, 
previous  to  a  commission  of  bankrupt,  which  bore  date  the  7th  of  Alarch^ 
1816,  was  a  trader.  He  was  described  in  the  commission  as  a  dealer  in  pigs 
and  a  pork  butcher.  The  defendant,  who  had  formerly  been  an  officer  in  tlie 
army,  resided  near  Chichester,  and  was  a  gentleman  principally  living  on  his 
own  property :  he  rented  a  dwelling-house,  a  small  garden,  and  three  acres  of 
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meadow  land.  In  1814  he  first  took  powession  of  the  pveroises:  there  was  a 
small  pig-stye  in  the  yard,  and  he  built  an  additional  stye,  which  he  divided 
into  two.  He  had  seldom  more  than  three  pigs  in  tlie  styes  at  any  one  time ; 
and  had  never  bought,  in  one  year,  a  greater  number  than  fourteen  pigs.  la 
two  instances  he  had  sold  a  live  pig,  and,  when  he  killed  a  pig,  he  had  been 
accustomed  to  dispose  of  a  part.  It  was  in  evidence,  tliat  he  had  killed  in  one 
season  from  twelve  to  fourteen  pigs,  and  had  once  sent  a  bacon  hog  to  Chichu* 
ter  market ;  and  tliat  he  kept  and  killed  more  than  were  required  for  his  own 
consumption.  In  one  instance,  he  told  a  witness  that  he  had  become  a  pig  mer- 
chant, and  that  there  was  a  great  deal  of  money  to  be  made  by  it  at  times. 

Zens,  Seijt.  for  the  defendant.  If  this  evidence  be  sufficient  to  prove  the 
*2221  ^^^^'i^^^^^  ^  trader,  *every  country  gentleman  who  kept  pigs,  whether 
^  for  immediate  use  or  profit,  (which  latter  consideration  was  never 
wholly  excluded,)  would  be  liable  to  the  bankrupt  laws.  Admitting  that  all  the 
pigs  bought  and  killed  were  not  necessary  for  tlie  defendant's  family,  does  this 
constitute  him  a  trader?  A  man  may  be  mistaken  in  his  judgment,  and  over- 
stock himself.  The  defendant  kept  no  shop;  exposed  noporic  to  sale;  made 
no  exhibition  as  a  trader  or  dealer.  And  it  was  not  contended  that  he  made 
any  profit,  much  less  a  livelihood,  by  dealing  in  pigs. 

Bett^  Serjt.,  contra.  The  evidence  is,  that  he  dealt  in  pigs  for  profit:  that  is 
tfie  only  question ;  he  bought  and  sold  with  a  view  to  gain.  Such  a  man  is  a 
dealer  and  chapman  in  the  language  of  the  law. 

Some  of  the  jurymen  observed,  that  they  had  known  the  defendant  a  long 
time,  and  had  no  conception  he  was  a  trader,  or  intended  to  subject  himself  to 
bankruptcy. 

GiBBs,  C.  J. — ^The  only  question  is,  has  not  this  gentleman,  by  his  conduct, 
brought  himself  within  the  description  of  persons  who  are  liable  to  the  bankrupt 
laws !  The  defendant  probably  did  not  mean  to  be  a  trader;  he  might  not  know 
the  law ;  but  I  take  the  principle  to  be  this :— If  a  gentleman  or  farmer  buy 
horses,  sheep,  or  pigs,  for  the  use  of  his  family,  and,  being  overstocked,  sells 
them  again,  he  is  not  a  trader.  In  the  same  manner,  if  the  defendant  bought 
»2231  P^  ^^^  ^  ^^^^  ^^  ^consuming  them  in  his  family,  and,  finding  he  had 
^  more  than  he  could  consume,  re-sold  them,  alive  or  dead,  he  would  not 
be  a  trader.  But  if  he  buys  with  a  view  of  profit  from  a  re-sale,  he  is  within 
the  bankrupt  laws.  In  the  latter  case,  the  smaliness  of  the  profit  does  not  sig- 
nify, and  one  instance  of  buying  and  selling  is  sufiicient.  The  fact  and  the 
question  of  intention  are,  however,  for  the  Jury. 

Verdict  for  the  plaintifif. 

Pest  and  Copley ^  Serjts.,  and  Beader^  for  the  plaintiff. 
Ae/i«,  VttUglian^  and  Pe//,  Serjts.,  for  the  defendant. 

It  it  not  easy  to  reconcile  the  present  case  with  the  case  of  Stewart  v.  BoiZ,  2  New  Rep.  79, 
in  which  it  was  bolden,  that  a  farmer,  who  occasionally  bought  hay,  com,  horsea,  &c.  whh  a 
riew  10  sell  asain  for  profit,  did  not  thereby  make  himself  a  trader  within  the  bankrupt  laws. 
10  that  case, 'however,  the  acts  of  baying  and  selling  were  defended  upon  the  ground,  tnat  they 
wrre  incidental  to  the  occupation  of  the  farm.  The  distinctions  are  very  nice  upon  ibis  subject ; 
and  esses  are  brought  into  discussion  every  day ;  but  an  attentive  consideration  of  the  words  of 
tbesci  will  go  a  great  way  to  clear  the  dimcufiy,  and  lead  to  a  distribution,  which  in  one  or 
other  of  its  terms  will  comprehend  all  cases  of  the  present  kind.  The  words  of  the  act  (21  Jac. 
L  c  19.  s.  2.)  are  as  follows : — 

*'  Every  person  that  uses  the  trade  of  merchandize,  by  way  of  bargaining,  exchange,  barter- 
•QOii  in?*  chevisance,  or  otherwise,  in  gross  or  bv  retail,  or  seeking  his  or  her  living  by  *buy- 
*  ing  and  selling,  &c.,  shall  be  liable  to  be  a  bankrupt.*' 

1.  Now,  the  first  observation  upon  this  definition  is,  that  the  several  words,  trade,  merchan* 
dJK,  barcain,  exchange,  bartering,  dtc,  are  all  words  of  the  same  general  meaning,  namely, 
tnde  and  dealing ;  that  is  tu  say,  the  business  and  occupation  of  a  man,  in  trading  for  the  sake 
of  ku  livehhoooT — I'he  first  requisite,  therefore,  is  the  act  of  trading :  the  quantity  of  trade  it 
of  00  import.  The  law  requires  nothing  but  proof  of  the  animuM  mercandi,  and  if  expressed  by 
t  single  act.  it  takes  such  act  as  a  sample  of  the  occupation  of  the  man,  and  preaumes  accord- 
ingly that  be  is  a  trader.  Thus,  in  Holnydy,  Gwynn,  2  Taunt.  176,  the  purchase  of  a  single 
jsc  M  timber  was  held  sufficient  to  bring  a  man  within  the  descripiioD  of  us  law. 
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t,  A  landlord,  who  wilt  tho  pndmoB  of  liw  land,  or  tlie  atoek  which  ho  feeda  upon  it,  what* 
9ver  hia  lenura  may  be,  whetliar  freahold,  leaaahold,  du;.  dtc.;  and  any  fermer,  or  ocxsuoier, 
under  him,  are  not  tradera  within  the  above  deacription*  It  ia  unoeceaaaiy  to  aay  any  toiim 
with  regard  to  agncnliural  produce,  aa  the  queation  haa  only  arisen  with  reapect  to  the  extra- 
Mdinary  produce  of  knd,  auch  aa  auncrala,  (ead,  ooala.  alom  worka,  liflM,  bricka,  dtc. 

It  is  evidenily  naoeaaary  that  the  owner  of  land  ahoald  aell  hii  prodace,  whatever  it  be.  Btf 
•nch  lale  partakea  nothing  of  the  nature  of  an  act  of  trade.  It  ia  not  neceaBarily  accompanied 
with  what  aeema  chieflv  to  conatitute  the  act  of  trading,  t.  e.  mutual  credit,  riak,  and  the  flue* 
tuation  of  capital.  Snoii  aelling,  in  ita  proper  circumstanaea.  ia  the  immediate  conversion  of  tb« 
prodace  of  the  land  inia  money :  and  there  the  dealing  enda*  The  Undholder,  and  hia  coa 
tnodjtv,  are  not  at  sea. 

3.  Nor  will  the  landholder  be  taken  out  of  this  exemption  from  the  legal  definition  of  a  trader, 
if,  in  order  to  bring  faia  produce  into  market,  he  be  compelled  to  doaomeact,  which,  if  principal, 
iwouki  be  an  act  of  trading;  bat  which,  being  neceasary,  inatrumental,  and  incidental,  la  legallf 
conaidered  as  only  a  part  of  hia  act  of  selUn8[,  aa  the  firat  owner  of  the  produce.  For  example, 
if  be  buy  sand,  and  fuel,  in  order  to  aasist  hira  in  working  up  his  bricks.  If,  having  a  fiahery 
upon  his  earate,  he  buya  whatever  may  be  neceaaary  in  ^order  to  aell  the  fiah ;  for  in-  r#22fi 
•tance,  if  he  aalt  what  he  cannot  aell  fresh ;  all  theae,  and  aimilar  acta,  which,  if  exer-  ^  ^ 
cised  prineipaUy,  would  conatitute  a  trader,  are  here  regarded  aa  only  inddental  to  the  neceaaary 
aale  oT  his  pnxuice. 

4.  But  auch  act  of  working  np,  adding,  akenn^,  &«.,  the  raw  material  of  the  land,  must  ba 
aoeordinff  to  the  usual  and  neceaaary  m<Me  of  enjoyiq||  the  prodace ;  in  other  worda,  muat  be  • 
mere  selling,  as  owner  of  auch  prodace.  7'herefore,  if  the  landlord  have  a  field  of  clay,  oi 
which  he  can  make  no  other  use  than  by  working  it  up  into  bricks,  and  selling  it,  he  is.  as  such, 
merely  a  seller  of  produce,  and,  therefore,  no  trader.  Bot,  if  another  hire  the  same  field  from 
Itin,  not  as  a  farmer,  who  takea  it  aa  part  of  hia  farm,  and  who,  beins  in  the  aame  drcumatances 
aa  his  landlord,  works  it  op  from  the  same  necessity ;— -but  aa  a  bridcmaker :  in  this  case,  thero 
are  all  the  qualities  of  tradmg,  and  the  voluntary  act  of  becominff  a  trader.  The  trading  is  hero 
the  principal  act,  and  the  land  is  only  used  as  the  raw  material  for  a  manufacture. 

5.  The  diattnction  in  all  thaae  caaea  tarna  upon  the  point,  whether  the  alleged  act  of  tradin^r 
be  incidental,  or  principal ;  be  a  neceasary  and  administmuve  part  to  aoroe  act,  admitted  by  law 
not  to  be  a  tndiiig,  or  be  absolute  and  primary  in  ita  nature.  Such  caaea,  therefore,  are  moat 
frequently  questions  of  intention,  or  of  circumstancea,  from  which  intention  muat  be  deduced 
by  evidence,  and,  aa  each,  are  proper  lor  a  jury. 

6.  The  reason  upon  which  a  landlord  aelling  hia  own  prodace  ia  not  regarded  aa  a  trader, 
extends  to  all  persons  within  the  same  analogy ;  namely,  to  all  those,  who,  in  order  to  enjoy 
the  produce  of  their  personal  labor,  are  compelled  to  the  act  of  aelling,  and  incidentally  to 
the  aot  of  buying,  in  order  to  aell.  For  example,  a  fisherman,  who  occasionaUv  buys  fish  to 
make  up  a  dehciency  for  market.  But  if  there  be  any  baying  of  materials  beyond  what  may  be 
necessary  to  supply  the  personal  labor,  it  is  an  act  of  trading.  In  all  cases,  however,  it  ia  a 
queation  of  intention  and  circumstancea. 

7.  it  haa  been  before  obaerved,  that  the  quantity  of  trading  is  totally  immaterial,  and  the  rea* 
•on  of  this  rule  of  law  is  good.  For  example,  a  *roan  might  buy  hia  whole  stock  by  r»oofi 
one  bargain;  sell  it  immediately  afrer  by  another;  and  might  do  no  other  act  of  trading  *-  '^ 
until  the  expiration  of  hie  credit.  Neither  is  profit  necessarjr.  Indeed,  the  general  presump- 
tion in  all  each  caaea  ia,  that  there  ia  no  jrq^,  but  waste,  imprudence,  accident,  or  ignorant 
trading. 

Jn  aome  of  the  early  decisions  upon  the  casea,  whether  a  landholder,  selling  the  produce  of 
his  land,  for  example,  brick,  coal,  &.C.,  was  liable  to  the  bankrupt  laws,  much  discussion  waa 
raiaed  upon  the  nature  and  extent  of  his  interest  in  the  land.  WtVL»  v.  Parker  in  error,  1  Term. 
Rep.  34.  SutUm  v.  Wkeeley,  7  East,  443.  But  in  the  latter  cases,  the  extent  or  duration  of 
interest  has  not  been  thought  material. 

In  ix  parte  GaUimore,  the  Lord  Chancellor  observed,  '*  It  ia  admitted,  if  a  person  make 
bricks  on  his  own  estate,  and  sell  them,  he  is  no  trader;  and  I  cannot  think  there  is  any  dif- 
ference, whether  he  is  a  termor  or  a  freeholder.  For  it  is  the  same  species  of  interest,  but  for 
a  shorter  duration ;  and,  therefore,  the  same  principle  must  apply.  If,  therefore,  a  man  onlf 
make  a  profit  of  the  aoil  which  he  has  as  his  own,  and  I  do  not  know  how  to  diatinguish  between 
an  owner  in  fee  and  an  owner  for  a  term  of  years,  my  inclination  is  to  aav,  that  he  would  no| 
be  a  trader  within  the  bankrupt  lawa.  But  nice  diatinctiona  have  been  taken  in  alrooat  every 
caae  which  haa  occurred." 

In  the  aame  caae  hia  lordahip  obaerved,  that  the  owner  of  a  colliery,  buying  articlea,  and  sell- 
ing them  again  to  hia  own  pitmen,  would  not  be  a  trader.  Nor  a  fisherman,  who  bought  occa* 
aionally  fish,  to  make  up  a  cargo  for  market,  otherwiae  deficient.  2  Rose's  Caaea  ia 
Bankrupty,  424. 

But  a  farmer,  buying  and  aelling  horses,  to  an  extent  unauthorixed  by  hia  character  of  fanner, 
may  be  a  bankrupt,  aa  a  horse-dealer.  Ex  parte  GMe,  2  Rose,  38.  Sittings  after  Trinit/ 
Term,  1816.^See,  likewiae,  the  caaea  collected  in  Whitmarah*s  Bankrupt  Laws,  p.  5  to  12. 
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,0^-,      •SITTINGS  IN  EASTER  TERM,  66  GEO»  HI.  IN 
^^J  LONDON. 


WETLAND  V.  ELKINS. 

Ju  wad  B,  are  partneft  in  the  bariiie»  of  poblie  ctrriert ;  hj  m  eoatnet  between  them,  A  findi 
hones  end  driven  for  certain  stagest  and  B.  aoppliea  them  for  the  remaining  stages.  They 
ue,  notwithstanding  this  diviaon  of  the  ooneern  between  ihem,  rssponsible  for  ihe  miseon- 
duct  end  neglisence  of  their  drivers  and  servanta  throughout  the  whole  distsnce.  And  it  ii 
DO  defence  to  a.  that  the  eervsnt«  by  whom  an  injury  is  committed»  was  the  tpeeitU  servant 
of  A,,  and  hired  and  pwd  by  A,  alone. 

This  was  an  action  against  the  defendant,  the  proprietor  of  a  waggon,  for  the 
negligence  and  misconduct  of  his  servant,  the  driver;  who  had  driven  the 
waggon  against  a  cart  which  stood  in  the  public  street,  in  Kensington,  and  had 
forced  the  cart  against  the  plaintifT's  shop  window,  which  was  thereby  broken 
The  waggon  belonged  to  the  defendant;  but  the  horses  were  the  property  of 
another  partner,  of  the  name  of  Dyson,  The  business  of  a  public  carrier  was 
divided  between  them :  the  defendant  provided  the  waggon,  and  Dyson  found 
the  horses  and  drivers,  from  London  to  Famhaim;  but  from  Amhum  to 
Gosport^  which  was  the  conclusion  of  the  stage,  the  defendant  provided  horses- 
and  drivers.  He  had,  however,  no  actual  control  over  the  waggoner  at  the 
time  of  the  accident;  on  the  contrary,  Dyson  hired  him,  and  paid  him  his 
wa«». 

Best,  Serjt,  for  the  defendant  JElkins  is  not  responsible :  it  is  his  waggon, 
*22S1  ^^^  ^^  ^"  neither  *drawn  by  his  horses,  nor  driven  by  his  servant  The 
-^  principle  of  the  law  is,  to  hold  the  master  responsible  for  the  injury 
done  by  his  servant  in  the  course  of  his  employ :  the  relation  of  master  and 
servant  must,  therefore,  subsist,  or  the  law  can  raise  no  responsibility.  It 
would  be  unjust  to  make  one  man  liable  for  the  act  of  another,  whom  he  has 
not  placed  in  his  employment,  and  over  whom  he  has  no  control.  If  I  lend  a 
friend  my  carriage,  and  he  hires  a  coachman  to  drive  it,  am  I  responsible,  as 
the  owner  of  the  carriage,  for  an  injury  done  by  the  driver  ?  The  action  is  a 
hard  one  at  best,  and  ought  not  to  be  extended.  He  cited  Barton  v.  Hanson^ 
2  Taunt  49. 

61BBS,  G.  J. — The  action  is  maintainable  on  this  principle:  the  waggon 
belongs  to  Elkins;  he  has  the  profit  of  the  carriage.  On  what  terms  he 
engages  with  other  persons  to  horse  the  waggon,  we  cannot  tell.  It  is  sufficient 
that  he  is  found  to  be  a  partner  in  a  common  concern,  and  jointly  interested 
with  Dyson  in  the  profits.  It  is  of  no  importance  how  Elkins  and  Dyson 
apportion  the  carrying  business  between  them.  The  servant  is  engaged  to 
drive  the  waggon  for  Elkins,  as  well  as  for  his  immediate  employer  Dyson. 
Though,  by  the  subordinate  contract  between  the  partners  he  is  tlie  servant  of 
one,  yet,  in  the  contemplation  of  the  law,  and  for  all  purposes  of  legal  responsi- 
bility, he  is  in  the  employ  of  both.  The  case  cited  has  no  application.  There 
may  be  an  inferior  contract,  regulating  the  rights  of  the  parties,  and  binding 
MOO*!  ^^°^  ^  ^^^^  other,  which  *will  not  extinguish  or  alter  the  general  obli* 
^  gation  which  they  all  owe  to  the  public. 

Verdict  for  the  plaintiff 

PtU,  Seijt,  and  Espinasse,  for  the  plaintiff. 
Bestf  Seijt,  for  the  defendant 

REPORTER'S  NOTE. 

The  responsibility  of  the  maater  for  the  acts  of  his  servsnt  haa  been  eitended  br  recent 
to  a  length  beyond  the  ordinary  course  of  practice,  and  which,  unlesa  the  principle  be  duly 
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deratood,  may  appear  oontrary  both  to  reason  and  the  prindplea  of  general  eoaitr.  The  question 
is  of  very  general  concern,  and  the  cases  rest  upon  some  nice  distinctions,  which,  however  sub- 
tie  and  remote,  are  perfectly  consonant  with  the  principles  of  legal  liability ;  a  wery  diffsreiw' 
thinff  from  moral  criminality. 

The  foundation  of  this  branch  of  our  law  is  avowedly  in  the  maxim  of  the  Reman  Code  (« 
Inst.  tit.  5.)  qui/acU  per  aliumfacU  per  te  ;  namely,  that  the  agency  of  a  servant  is  but  an  in- 
strument ;  and  tl^at  any  man  having  an  authority  over  the^  actions  pi  anothft;r,  who  either 
expressly  commands  him  to  do  an  act,  or  puts  him  in  a  condition,  of  which  such  act  is  a  result, 
or  by  ibe  absence  of  s  due  care  and  control  (either  previously  in  the  choice  of  his  servant,  or 
immediately  in  the  act  itself)  negligently  suffers  him  to  do  an  injury,  shall  be  responsible  for 
the  act  of  his  servant,  as  if  it  were  the  act  of  himself.  All  the  cases  rest  upon  the  development 
of  this  principle.  We  shall  here  subjoin  some  of  those  main  diviaions  into  which  it  seems  t» 
distribute  itself. 

1.  The  first  case  of  such  responsibility  is  the  express  command  of  the  master;  and  here  the 
principle  is  too  obvious  to  need  an  explaiution. 

2.  I'he  second  head  is,  that  of  reasonable  presumption,  or,  in  legal  terms,  a  general  command. 
Whatever  a  servant  is  permitted  to  do  in  the  ordinary  course  of  business,  is  'equivalent  r^gso 
to  this  reasonable  presumption  and  general  command.  Thus,  if  an  inkeeper  employ  a  ^ 
drawer,  who  serves  his  guests  with  wine  injurious  to  their  health,  the  pariv  injured  may  bring 
ton  action  against  the  master.  1  Roll.  Abr.  95.  Upon  the  same  principle,  by  the  common  law 
(till  altered  by  the  statute  of  Anne)  if  a  servant  keep  his  master's  fire  negligently,  so  that  his 
neighbor's  house  be  burnt  down  thereby,  sn  action  lies  against  the  master,  because  this  negli- 
gence occurred  in  his  service.  Otherwise,  if  the  servant  going  alons  the  street  with  a  torch,  by 
negligence  set  fire  to  the  housoof  a  neighbor ;  for  there  he  is  not  in  nis  master's  immediate  ser- 
vice, and  must  answer  the  damage  personally.  Noy's  Msx.  c.  44.  In  all  such  cases,  the  term 
in  our  law  books,  general  command,  is  equivalent  to  the  words,  the  genersl  deputation,  or  vo- 
luntary substitution  of  the  servant  for  the  master,  within  the  line  of  his  particular  employ  ;  and, 
therefore,  all  the  acts  of  the  servant  within  such  particular  line,  are  very  properly  regarded  as 
the  acts  of  the  master. 

3.  The  third  head  of  such  responsibility  is,  where  the  absence  of  a  due  core  and  control  by  a 
master,  either  in  the  previous  choice  of  his  servant,  or  in  the  immediate  act  itself,  has  occasioned 
an  injury  to  another.  In  all  such  cases  the  master  is  legally  as  well  as  morally  criminal  for  the 
act  of  his  servant,  and  therefore  becomes  a  subject  of  legal  as  well  as  of  moral  imputation.  Thus 
a  chemist  who  employs  an  unskilful  apprentice  to  mix  up  drugs  and  vend  in  his  shop,  or  the 
insster  of  a  stsge  coach  employins  a  negligent  driver,  are  responsible  for  the  acts  of  their  res- 
pective servants.  Nor  docs  it  make  any  distinction  in  these  cases,  whether  such  injury  be  the 
effect  of  neffligence  or  wilfulness  in  the  servsnt,  so  long  as  it  is  within  the  scope  of  the  master's 
employ.  The  reason  of  this  is  two-fold ;  in  the  first  place,  because  the  master,  who  slone  could 
know  his  servant,  is  bound  to  make  choice  of  a  proper  one  in  every  respect,  both  as  to  good 
character,  which  would  exclude  such  wilfulness ;  snd  ss  to  skill,  which  would  exclude  such 
negligence. 

4.  According  to  the  above  definition  (that  the  servant  is  the  deputy  of  the  master  only  within 
the  limits  in  which  he  is  employed)  the  master  is  not  responsible  lor  any  act  of  his  servant, 
which  makes  no  pert  *or  connection  with  bis  service,  and  which  he  might  or  would  have  r^M% 
committed  without  such  service,  such  acts  being  contemporary  only  with  his  service,  ^ 
but  not  any  result  from  it.  For  example,  if  my  coachman  drive  over  the  leg  of  another  man, 
I  am  responsible  forihe  injury  ;  but  if  he  get  off  his  coach  box  and  horsewhip  a  man  in  the  street, 
it  is  his  act,  and  not  mine;  it  is  nothing  which  I  could  foresee  or  prevent ;  it  is  not  the  result  of 
character,  or  the  absence  of  any  proper  quality  which  I  ought,  acting  with  ordinary  discretion, 
to  have  required  in  a  driver.  AH  the  cases  under  this  exception  rest  upon  the  same  distinction. 
The  injurious  act,  for  which  the  master  is  made  responsible,  must  be  something  growing  out 
of  the  particular  service,  and  be  committed  quatenue  in  tervilio, 

5.  1  o  itistatice  a  few  more  cases.  In  Bro.  Abr.  tit.  Trespass,  pi.  435,  it  is  said,  *'  If  my  ser- 
vant, without  my  notice,  put  my  beasts  in  another'a  land,  my  servant  is  the  trespasser,  and  not 
I ;  because,  by  the  voluntary  putting  of  the  beasts  there,  without  my  assent,  he  gains  a  special 
property  for  the  time,  and  so,  to  this  purpose,  they  are  his  beasts.'*  The  reason  here  given  is 
an  example  of  the  subiilty  of  our  old  law-writers,  who  preferred  a  reason,  however  technical 
and  remote,  to  one  more  obvious  and  familiar.  In  Middleion  v.  Fowler,  Salk.  282,  Holt,  C.  J., 
places  the  law  upon  its  proper  foundation,  when  he  states  it  as  a  general  position ; — "  that  no 
master  is  chargeable  with  the  acts  of  his  servant,  but  when  he  acts  in  the  execution  of  the  au- 
thority given  him.*'  In  other  words,  when  a  servant  quits  sight  of  the  object  for  which  he  waa 
employed,  and,  without  reference  to  his  inssier's  business  or  orders,  comtnits  from  his  own  ma- 
lice some  wilful  and  independent  act,  he  is  no  longer  presumed  to  be  acting  in  pursuance  of  his 
general  authority  as  a  servant,  and,  according  to  the  doctrine  of  Lord  Holt,  his  master  is  not 
responsible  for  the  act  which  he  does.  Thus,  in  ^^Manut  v.  Cricket,  1  B>t8i,  105.  the  Court 
of  King's  bench  determined,  that  a  master  was  not  liable  in  trespass,  for  the  wilful  act  of  his 
•ervaui,  in  driving  his  msster's  carriage  against  another ;  such  act  being  done  wiihout  the  direc- 
tion or  assent  of  the  msster; — admitting,  at  theaame  time,  that  the  master  would  be  liable  for 
any  damage  occaaioned  by  the  *negligence  and  unskilfulness  of  his  servant  whilst  in  his  r^nott 
•mploy.  }  ^* 

In  the  same  msnner,  although  the  master  of  a  ship  is  not  discharged  of  his  responsibility  for 
the  acts  of  his  crew  notwithstsnding  they  are  done  under  the  direction  of  a  pilot,  who,  by  th» 
regulations  of  a  atatuie,  aupersedes  the  master  for  the  time  in  the  government  of  the  ship ;  yet* 
Af  one  of  the  ship's  crew  does  a  wilful  act  of  injury  to  another  ehip,  without  any  direction  from, 
fr  privity  with,  the  master,  trespsss  cannot  be  maintained  againat  the  roaster,  although  ho  waa 
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oo  botrd  at  the  time.    Baucker  t.  Noidstrom,  Taant.  56-8 ;  and  tee  the  cases  referred  to  in  the 
■Tfument. 

oo,  in  a  later  case,  NiekoUomw.  Moutuey,  15  East,  384,  it  was  determined,  that  the  captain 
of  a  sloop  of  war  was  not  responsible  in  an  action  on  the  esse,  which  is  a  material  distinction, 
for  damages  done  by  running  down  snother  vessel;  the  mischief  appearing  to  have  been  com- 
mitted during  the  watch  of  the  lieutenant,  who  was  upon  deck,  ana  bad  the  actual  management 
of  the  sloop  at  the  time;  and  when  the  captain  was  not  upon  deck,  and  was  not  callea  by  his 
doty  to  be  there.  That  case,  however,  was  determined  upon  this  principle,  1.  That  the  de/end- 
aot  and  the  lieutenant  were  equally  the  servants  of  a  superior,  and  stationed  on  board  by  the 
■ame  authority.  2.  That  the  defendant  had  no  power  either  to  appoint  or  dismiBS  his  officers 
and  crew. 

6.  With  respect  to  the  description  of  agents  and  servants,  for  whose  acta  the  master  msy  bt 
respoosibte,  there  is  a  peculiarity  in  the  Gngliah  law,  which  embraces  a  very  wide  and  extenaiva 
relation.  In  the  civil  law  the  lubility  was  narrowed  to  the  person  standing  in  the  relation  of  • 
paterfawuliaM  to  the  wrongdoer.  Dig.  lib.  ix.  tit.  3.  Our  law  extends  not  only  to  cases  where 
the  Bgeoi  is  a  domestic,  but  it  throws  the  responsibilitv  upon  the  principal,  from  whom  the  an- 
tbority,  of  which  the  injury  is  a  consequence,  originally  moved.  Thus,  where  a  master  having 
employed  his  servant  to  do  some  act,  and  the  servant  out  of  idleneas  employed  another  to  do  it, 
and  that  person,  in  carrying  into  execution  the  orders  which  had  been  given  to  the  servant,  com* 
miued  an  injury  to  the  plaintifT,  the  master  was  held  responsible.  Reported  from  BuUer,  J., 
by  Eyre,  C.  J.,  in  Bu$h  v.  Steinmaut  I  B.  and  P.  404. 

*2331  •*^'  '^  general  proposition,  that  a  person  shall  be  answerable  for  an  injury  which 
^  arises  in  carrying  into  execution  that  which  he  has  employed  another  to  do,  is  perhaps 
too  brge  and  loose ;  but,  in  the  case  of  LiUledaU  v.  Lord  LotudaUt  2  H.  Bl.  267 — ^299,  and  m 
BuMh  V.  Steinman,  1  B.  dc  P.  404,  the  principle  was  carried  to  a  ^reat  extent.  In  the  former 
case,  the  deiiendant  was  held  responsible  for  sn  injurv  to  the  plaintUT's  horse,  done  by  persons 
with  whom  be  hsd  contracted  (and  not  merely  employed  as  agents  and  servants)  to  work  a 
colliery  on  the  ground  that  the  colliery  was  the  defendant's  property;  that  it  was  upon  his 
land :  and  that  the  description  of  persons  working  it  could  make  no  difference  in  his  responsi- 
biiity.  In  Busk  v.  Steinmaut  the  decision  was  this:  A.  having  a  house  by  the  road  side, 
eootracied  with  B.  to  repair  it  for  a  stipulated  sum ;  B.  contracted  with  C.  to  do  the  work ;  and 
C.  with  D.  to  furnish  the  materials.  The  servant  of  D.  brought  a  quantity  of  lime  to  the  house 
sod  placed  it  in  the  road,  by  which  the  plaintiff*s  carriage  was  overturned;  held,  that  A,  was 
answerable  for  the  damage  sustained.  In  this  case  the  court  principally  relied  upon  the  case 
of  LittUdaU  v.  Lonsdale,  See  Ukewise  Stone  v.  Cartwrirht,  6  T.  K.  411.  Flower  v.  Adam, 
2  Tsuut.  314.    Fayne  v.  Rogers,  2  H.  B.  349.    Leslie  v.  Pounds,  4  Taunt.  649. 

The  following  caae  will  ahow  the  extent  to  which  a  master  ia  answerable  for  the  act  of  his 
ssrvant: 

Dixojf  V.  Bell,  Trinity  Term,  56  Geo.  III.  K.  B.  Westminster. — MS. 

This  was  an  sction  on  the  case  for  having  negligently  entrusted  a  loaded  gun  to  a  mulatto 
girl  of  twelve  years  of  age,  who  discharged  it  against  the  son  and  aervant  of  the  plaintiff,  and 
severely  wounded  him,  per  quod  serv&ium  amisit,  <(«. 

The  defendant  was  a  West  India  merchant,  and  had  lodged  with  a  person  of  the  name  of 
but  upon  removing  to  another  house,  he  sent  a  mulatto  ^irl,  who  was  in  his  service. 


to  bring  away  a  loaded  gt^n,  witKa  verbal  message  to  the  master  of  his  former  lodgines,  request 
ing  him  previously  to  his  delivering  the  gun  to  the  girl,  to  take  out  the  priming,  j'he  maater 
of  the  lodgings  examined  the  pan,  aaw  no  priming,  and  dehvered  the  gun  to  the  girl,  with  an 
•A041  exhortation  *to  take  care  of  it.  She  went  into  the  kitchen,  and  aeeing  the  plaintiff's 
•I  son,  a  boy  of  nine  yeara  old,  playfully  presented  the  gun  at  him,  saying  that  she  would 
shoot  him.  I'he  gun  went  off,  snd  the  contents  were  lodged  m  the  child's  face  ;  one  eye  was 
lost,  and  his  face  much  lacerated. 

The  Attorney  General  for  the  defendant,  contended, — 1.  That  doe  care  had  been  taken,  and 
that  the  master  was  not  responsible  for  the  set  of  his  servant,  where  the  injury  was  so  remote 
as  in  the  present  case.  The  defendant  was  not  accused  of  hsving  employed  an  improper  servant ; 
or  having  employed  a  proper  servant  improperly.  That  the  act  of  the  mulatto  g^irl  could  not, 
in  any  sense,  be  regarded  ss  an  act  in  the  course  of  general  service.  Without  imputing  any 
blame  to  the  girl,  it  might  be  regarded  in  reference  to  her  master  aa  her  own  independent 


Lord  Ellenborougk. — There  are  two  questions  for  the  jury.  The  first  is,  whether  the  defend- 
ant had  used  a  reasonable  caution  with  respect  to  such  an  insi.'ument  in  any  hands.  The 
second  question  is,  whether  such  csuiion  was  reasonable  as  respected  a  servsnt  of  such  sge  and 
eoiuiition.  Upon  the  firat  head,  it  waa  the  dutv  of  a  maaisr  to  take  all  necesssry  precsution 
with  respect  to  a  dangerous  instrument;  and  the  discharge  of  the  gun.  although  the  priming 
waa  gone,  was  certainly,  in  some  degree,  a  proof  that  auch  caution  waa  not  auflicient.  That 
thM  was  a  question  for  the  jursr  under  the  first  head.  Under  the  second,  the  sufficiency  of  the 
caoiioo  hsd  a  necesssry  relation  to  the  condition  and  eircumatancea  of  those  to  whom  it  was 
•ppbed ;  snd  what  would  in  one  case  be  sufficient,  (as  for  example  to  a  man  of  mature  under- 
standing,) might  evidently  be  inadequate  to  another ;  as  to  a  boy  or  girl.  The  master,  in  all 
eases  is  bound  to  employ  proper  instruments,  snd  to  use  sufficient  caution.  When  he  sets  by 
another,  he  is  bound  to  the  same  degree  of  care  as  when  acting  by  himself.  He  is  legally  liable 
for  all  that  be  negligently  suffers,  rhe  possessor  of  sn  instrument  of  mischief  must  keep  it 
from  the  reach  of  doing  injury ;  and  if  he  choses  to  remove  it,  he  most  do  so  with  due  preeaiib> 
lion,  and  by  a  aefe  conveyance. 

The  jury  found  1  verdict  for  the  plaintiff,  with  damages  lOOi. 
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^The  AUoruef  Gemergit  in  the  entutn^  tern,  moved  for  a  new  triil;  bat  the  ooart  r«M> 
iraa  ananimous  m  opinion  with  his  lordship,  and  a  rule  was  refused.  ^ 

Tappimg  and  JioU,  for  the  plaintiff. 
The  Attorney  GtfunU  and  Got^lee,  for  the  defendant. 


•ROBSON  V.  GODFREY  and  THOMAS.  [•235 

\,  Where  work  is  done  upon  a  special  contract,  and  for  estimated  prices,  and  there  is  a  devi* 
ation  from  the  original  plan  by  the  consent  of  the  panics,  the  estimate  is  not  excluded,  but  is 
to  be  the  rule  of  payment,  as  far  as  the  special  contract  can  be  traced ;  and  for  any  excess 
bevond  it,  the  party  is  entitled  to  his  quantum  meruii. 

t.  Where  work  is  done  under  a  special  contract,  the  plaintifT  is  not  precluded  from  rscoverinc 
under  the  counts  for  work  and  labor  eeneraliy;  unless  there  be  something  in  the  terms  of 
the  special  agreement,  which  either  by  stipulation,  or  necessary  intendment,  prevent  him 
(torn  It. 

This  was  an  action  to  recover  the  amount  of  a  shipwright's  bill.  The 
plaintiff  had  repaired  a  vessel  belonging  to  the  defendants.  It  appeared  there 
was  an  agreement  in  writing,  which  described  the  work  to  be  done,  and  regu« 
lated  llie  mode  of  payment.  The  repairs  had  likewise  been  estimated,  and  the 
expense  ascertained.  It  was  agreed,  that  the  expense  should  not  exceed  the 
sum  of  620/.,  and  payment  was  to  be  made  by  100/.  at  a  fortnight  after  the 
repairs,  100/.  at  a  month,  100/.  at  six  weeks,  and  the  residue  by  an  approved 
bill  at  six  months. 

The  action  was  not  brought  upon  the  special  contract,  and  the  declaration  only 
contained  counts  for  work  and  labor  generally.  But  it  was  in  evidence  that  the 
original  plan  for  the  repairs  had  been  varied  ;  that  other  work  had  been  dokie 
by  the  defendants'  order,  out  of  the  scope  of  the  agreement,  and  beyond  the 
repairs  originally  contemplated  between  the  parties. 

Shepherd^  S.  G.  and  Fuller,  for  the  defendants,  objected — 1.  That  the  plain- 
tiff should  have  declared  on  the  special  agreement  as  far  as  it  extended  ;  and, 
for  any  excess,  he  might  have  had  recourse  to  his  quantum  meruit,  2.  The 
contract  defines  the  manner  of  payment :  part  is  to  *be  paid  by  an  r^oq? 
approved  bill  of  six  months.  Now,  the  time  is  not  yet  arrived  when  ^ 
the  plaintiff'  would  be  entitled  to  recover  that  bill,  according  to  his  agreement ; 
but  by  his  form  of  declaring,  he  claims  for  a  present  debt;  and  if  he  obtain  a 
verdict,  he  will  be  entitled  to  immediate  payment.  3.  Because  there  is  some 
excess  beyond  a  special  agreement,  or  a  slight  deviation  from  the  original  plan, 
it  is  not,  therefore,  reasonable  to  let  the  whole  contract  loose,  and  to  take  from 
the  defendant  all  the  benefit  of  his  previous  stipulations. 

GiBBS,  G.  J. — I  agree  with  the  principle  laid  down  by  the  defendants' 
counsel ;  that,  up  to  the  extent  of  the  estimate,  the  plaintift*  must  be  paid  accord* 
ing  to  the  estimated  prices,  and  beyond  the  estimate  he  is  to  be  compensated  on 
the  footing  of  a  quantum  meruit.  But  the  objection  is  no  ground  of  nonsuit. 
This  point  has  been  perplexed  by  cases  ;  but  I  have  always  understood  the 
rule  to  be,  that  unless  there  be  something  in  the  terms  of  the  special  agreement, 
which,  either  by  express  stipulation,  or  necessary  intendment,  precludes  the 
plaintiff  from  recovering  for  work  and  labor  generally,  he  is  entided,  after 'the 
contract  has  been  executed,  to  maintain  the  present  form  of  action.  It  is  every 
day's  practice  to  bring  an  action  for  goods  sold  and  delivered,  though  they  have 
originally  been  ordered  upon  special  terms  of  agreement.  This  case  falls 
within  Uie  rule  I  have  stated.  There  are  stipulations  in  this  contract  which 
render  it  impossible  for  the  plaintiff  to  recover  on  the  common  counts :  the 
mode  *of  payment  is  specifically  defined ;  and  the  time  for  which  credit  r«ooa 
was  to  be  given  has  not  yet  elapsed.  But  much  of  the  work  was  per-  ^ 
formed  under  additional  orders,  independent  of  the  special  contract;  and  for 
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that  portioa  the  plaintiff  may  Tcoover  under  the  common  coanta.  But  looking 
to  the  piorimo'iB  of  this  agreejoiea^  I  am  of  opinion,  that  he  cannot  leeoYer  for 
the  work  ano  labor  which  weiu  perfonned  under  the  terme  of  the  written 
contract.  .-*  \^ 

The  plaintiff  had  a  verdict,  and  •tSe*  damages  were  referred^ 

BeMi  and  Vaughan^  Serjts.,  and  Htdtli^  for  the  plaintiff. 

Shq^herdj  S.  6.  and  Puiter^  for  tKe:*dqjfei)dantfl. 

REPORTER'S-XOTE. 

Where  a  builder  eontieets  for  a  pertieular  sum,  wnf^gtiSfkint  are  mide  to  the  ongitnl  plaH, 
|1m  conimct  leaeine  bioding  aa  fiur  aa  it  can  be  traced,  aiftt  (he  exceie  only  is  recoverable  on  a 
fmamtumwteruit*    JP^pper  v.  Burland,  Peake,  103,  KenfML*  C.  J^- 

Bnt  if  the  plan  ie  entirely  abandoned,  ao  that  it  ia  impoeaiblej^r  trace  the  contract,  and  to  aay 
to  what  jNurt  of  the  work  <  it  ihall  be  applied,  in  such  caae  th^ivorKman  aball  be  permitted  to 
charge  lor  the  whole  work  done,  by  meaaure  and  value ;  aa  if  pd  .pogtraet  had  been  made. 
S.  C.  per  Ld.  JTenaiMi.— See  likewiae  NeaU  and  Otkert  T.  VittepUk  i^^pb,  471.  EUii  v. 
Hawdyn^  3  TaunL  52.    Guy  v.  Gewer,  2  Marah.  Rep.  273.  •%.- 


•239]  •CORSEN  v.  DUBOIS. 

1.  Upon  a  Mwbpetna  duee»  teeutn^  a  witnesa  is  bound  to  produce  a  paper  which  he  has  in  his  actual 
custody,  t bough  the  legal  right  and  property  in  such  paper  belong  lo  another.  The  court, 
however,  in  all  such  cases  will  exercise  their  discretion,  in  deciding  what  papera  shall  be  pro* 
dttced ;  and  under  what  qualifications,  ss  respects  the  interest  of  the  witness. 

2.  ^uch  witnesa  is  bound  to  produce  them,  though  there  be  a  regular  way  preacribed  by  law 
for  obtaining  sdch  documents. 

This  was  an  action  on  a  bill  of  exchange,  to  which  the  defendant  had 
pleaded  his  bankruptcy  and  certificate.  Having  sustained  the  plea  by  the 
production  of  his  certificate,  the  plaintiff  proposed  to  show  that  there  had  been 
a  prior  commission  in  1802,  against  Dubois  and  his  partner,  and  that  he  had 
not  paid  15a.  in  the  pound  under  the  second  commission.  In  order  to  obtain 
evidence  of  that  commission,  a  subpcsna  duces  tecum  had  been  served  upon 
Mr.  DaviSf  the  solicitor  of  the  defendant,  to  produce  the  proceeduigs  under  it. 
Upon  Mr.  Davis* 9  examination  it  appeared,  that  the  assignees  of  the  first 
commission  had  left  the  papers  in  his  custody,  and  he  then  had  them  in  court, 
but  hesitated  to  produce  them. 

Best^  Serjt.,  for  the  defendant. — ^The  witness  is  not  bound  to  produce  the 
papers :  he  has  not  the  proceedings  as  solicitor  to  the  defendant  in  the  cause ; 
but  tliey  have  been  specially  confided  to  him  by  the  assignees,  under  tlie  for- 
mer commission.  The  plaintiff  might  have  obtained  the  proceedings  by 
adopting  either  of  two  modes.  He  might  have  called  upon  the  assignees,  who 
would  have  been  bound  to  produce  them;  or,  he  might  have  petitioned  the 
chancellor  to  have  had  the  proceedings  enrolled;  in  which  case  they  would 
have  been  accessible,  as  a  record  to  any  party  who  wanted  them.  But  a  stran- 
*240'1  ^^*  ^^  ^^  present  'witness,  whose  custody  is  special,  cannot  be 
-^  permitted^  even  if  he  were  willing,  to  do  an  aet  which  might  prejudice 
the  interest  of  third  persons.  This  ease  does  not  fall  within  the  principle  of 
jSmy  V.  Long,  In  that  case  there  was  one  way  only  to  obtain  the  document 
wanted.     Here  the  law  points  out  the  means. 

LenSf  Ser|L«  eon/ro.-— There  has  been  much  litigation  on  this  point,  and  it 
would  be  convenient  that  the  practice  were  settled.  The  plaintiff  must  nece** 
ttfily  subjMgna  the  person  who  lias  the  custody  of  the  proceedings.  It  woold 
be  iftle  to  take  any  other  course.  We  have  discovered  Uie  person  who  has 
possession  of  the  documents  we  want;  and  he  is  present  with  them  in  court. 
The  )bjeetioB»  thereforCi  that  we  are  informal,  is  answered. 
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OiBBSv  C.  J.— Undoubtedly  the  practice  ^bould  be  settled;  and  the  rale,  as 
it  strikes  me,  ought  to  be  this :  the  solicitor  wHo  has  the  custody  of  any  papers, 
and  is  regularly  called  upon  by  a  BttbpcBncL^ueea' tecum,  should  produce  thenu 
I  think  he  ought  to  do  so,  though  the  legal  ,cu&tody  may  belong  to  others.  I  do 
not  say  that  the  solicitor  has  an  unconditiegial  power  over  them,  but  he  ought  to 
produce  them,  subject  to  qualificatioB|iu'*,  If  the  production  were  likely  to  be 
prejudicial  to  the  assignees,  I  woultTlhdii  intercept  them.  But  as  I  cannot  see 
any  prejudice  to  the  persons  whp'have  intrusted  the  solicitor  with  the  proceed- 
ings, I  think  he  cannot  withhold  tk«ai.  In  cases  like  this,  the  discretion  r  11041 
of  *the  judge  at  NUi  Friua,  ^^j^ard  the  interests  of  third  parties.  ^ 

•-.^      "  Verdict  for  the  plaintiff. 

Lens,  Serjt.,  and  K,^PclUock,  for  the  plaintiff. 
.   Be$tf  Serjt.,  for  ^'^Sefbndant. 


« 


•••-••  •REPORTER'S  NOTE. 

The  writ  oij^MtAna  ducts  tecum  is  of  compulsory  obligation  on  a  witnen  to  produce  papers 
thereby  denwnd«?d[. 'which  he  has  in  his  posBession,  and  which  he  hu  no  lawful  and  reasonabia 
excuse  for. wivhbliiding ;  of  the  validity  of  which  eicuse  the  court,  and  not  the  witness,  is  to 
judge.  Amify.  Long,  9  Cast,  473.  It  was  likewise  decided  in  the  same  case,  that  an  action 
wiirite  against  a  partjr  who  refuses  to  produce  a  paper  in  his  aetutU  possession ;  and  it  is  no  de- 
fence, that  the  legal  title  to  such  paper  is  in  another  person,  1  Campb.  14. 

But  if  the  writing,  which  a  witness  is  called  upon  to  produce,  would  have  a  tendency  to  sub- 
ject  him  to  a  criminal  charge,  or  to  a  penalty,  or  to  any  kind  of  forfeiture,  he  is  not  bound  to 
produce  it,  or  to  answer  any  questions  respecting  it. — See  stat.  46  G.  3.  c.  37.  But  he  would 
not  be  excused  from  producing  a  paper  in  his  possession,  on  the  ground  that  it  might  subject 
him  to  a  debt,  or  to  any  suit  of  a  civil  nature. 

Theact  of  parliament  in  terms  speaks  only  "of  answering  questions  put  to  a  witness;"  but 
the  act  must  necessarily  be  extended,  by  analogy,  to  the  production  of  written  evidence,  under 
the  same  qualificationa  which  apply  to  parol  testimony. 


•SITTINGS  AFTER  EASTER  TERM,  AT  WESTMINSTER.  56  r-^.^ 

GEO.  m.  1816.  L**** 


HOUSTMAN  V.  THORNTON. 

1.  There  is  no  fixed  rule  of  law  with  regard  to  the  time,  after  which  a  missing  shipi  shall  be  re« 
puted  to  be  lost.  It  is,  in  all  cases,  a  question  of  presumption  to  be  governed  by  the  circum- 
stances  of  the  particular  cose. 

2.  If  a  ship,for  which  the  underwriters,  (when  a  demand  is  made  upon  the  policy)  have  paid  aa 
for  a  lost  ship,  should  chance  to  turn  up,  she  is  to  be  considered  as  abandoned,  and  will  belong 
to  the  underwriters. 

This  waa  an  action  on  a  policy  of  insurance  on  a  ship  and  her  carffo,  at  and 
from  Havannah  to  her  port  or  porta  of  diachai^  in  Holland  or  Flanders,  The 
question  was,  whether  the  underwriters  were  bound  to  pay,  on  the  ground  of 
the  vessel  being  a  lost  ship.  It  was  in  evidence  that  she  was  at  the  navanndh^ 
in  August,  1815 ;  that  she  sailed  about  the  middle  of  the  month  on  her  noroe- 
ward  voyage,  and  was  hailed  opposite  the  Moro  Castle,  But  she  had  never 
been  heard  of,  either  at  Havannah,  Antwerp,  or  any  other  place,  from  thai 
time  to  the  present.  The  ordinary  duration  of  a  voyage  from  Havannah  to  the 
coast  of  Flanders  is  about  seven  weeks.  The  question  was,  whether  from  the 
time  which  had  elapsed  since  the  ship  had  been  last  seen  or  heard  of,  it  was  to 
be  presumed  she  was  lost. 

Lens,  Serjt.,  for  the  plaintiff.— -The  law  has  not   iid  down  any  fixed  time 
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which  a  ship  shall  be  presumed  to  be  lost  The  question  will  always 
depend  upon  the  ciicumstances  of  the  individual  case,  and  must  have  a  reference 
90A2'}  ^  ^®  ^voyage  and  navintion.  It  is  a  reasonable  presumption  that  this 
-*  ship  was  lost.  She  sails  on  her  homeward  voyage,  which,  under  ordi* 
nary  circumstances,  ought  not  to  exceed  two  months ;  and  up  to  the  present 
lime  she  has  not  been  heard  of. 

Beaif  Serjt.,  con/ra.-— A  longer  period  of  time  has  always  been  deemed  ne- 
cessary to  found  the  presumption  that  a  ship  is  lost,  and  to  charge  the  under- 
writers on  the  policy.  Eight  or  nine  montlis  only  have  elapsed.  There  is  no 
case  in  which  so  short  a  reckoning  has  been  allowed.  The  ship  may  have 
been  blown  by  adverse  winds  on  the  coast  of  America^  and  confined  there  during 
the  winter  months. 

GiBBs,  C.  J.— There  is  no  fixed  rule  of  law  upon  this  subject  When  the 
circumstances  are  laid  before  a  court  and  jury,  the  presumption  will  bp  governed 
by  them.  It  is  to  be  presumed  that  this  ship  is  lost  inasmuch  as  she  has  not 
been  heard  of  for  nine  months.  If  she  be  discovered  afterwards,  it  will  be  for 
the  benefit  of  the  underwriters.  She  is«  in  fact  abandoned,  and  will  belong  to 
them. 

Verdict  for  the  plaintiff. 

Len9  and  Vaughan^  Serjts.,  and  BamewalU  for  the  plaintiff. 
JBes/y  Serjt«  and  MarryatU  for  the  defendant 

•244]  REPORTER'S  NOTE. 

Upon  this  rabject  lee  Grten  ▼.  Brmon^  2  Str.  1199,  and  NeuAy  v.  J7eetf,  1  Pirk  on  In- 
•nnnce.  33. 

^  Then  is  no  regaUtion  in  the  law  of  England^  or  by  the  aaage  of  merchants,  fixing  a  limiiad 
time,  within  which  the  assured  mav  demand  payment  for  bis  Iom,  in  case  noaccounia  arrive  of 
the  ship  upon  which  the  insurance  has  been  cffecied.  Indeed,  the  question  of  reasonable  time 
k  incapjble  of  being  fixed  by  any  settled  rule,  and  thus  every  caae  must  be  considered  upon  its 
peculiar  circumstances. 

In  5pai»  snd  France^  there  sre  ezpreM  regulalbna  on  the  subject.  1  Msgens,  33.  By  the 
ordinances  of  ^pat'ji,  if  sny  ship,  insured  un  a  vovage  from  or  to  the  Indieg,  be  not  beard  of 
wiibin  a  year  and  a  half  after  her  depsrture  from  ner  port  of  loading,  she  is  to  be  deemed  lost. 
By  the  Freitek  ordinances,  if  the  asaured  receive  no  news  of  his  ship,  he  may,  at  the  expiratioii 
'  01  a  year  for  common  voyages,  reckoning  from  the  day  of  the  departure,  and  after  two  years, 
for  tnose  at  a  greater  distance,  make  hia  seasion  to  the  underwriters,  and  demand  payment 
without  being  obliged  to  produce  any  certificate  of  her  loss. — Hee  Pothier,  I'raite  da  contrat 
d'Aasoranos,  chap.  3.  aec  1. 

Though  the  time  of  a  ship's  sailing  is  not,  in  general,  a  circumstance  neceaaary  to  be  com* 
nranicated  to  the  underwriters,  (Foley  v.  Jtiolme,  1  Marshall,  117,)  yet,  in  case  of  a  missing 
sfaq»,  where  a  loss  is  to  be  inferred  Irom  the  went  of  intelligence,  it  must  be  proved  that  the 
veaael  aet  sail  upon  the  voyage  mentioned  in  the  policy.  Coken  v.  Hinckley,  2  Campb.  51.  For 
tbia  purpose,  the  production  of  the  convoy  bond  or  of  the  charter-party,  or  a  licenae  for  the 
voyage  insured,  is  prima  facie  evidence,  2  Campb.  70. 

It  IS  not  necessary  to  snow  thst  the  vessel  has  not  been  heard  of  at  her  port  of  deatinatioti.  It 
will  be  auflScient  if  no  intelligence  have  reached  this  country.  Twemlay  v.  Otwin,  2  Campb.  85. 

Bat  the  maurer  may  prove  affirmatively  that  intelligence  baa  been  received. 
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•SITTINGS  AFTEB  BASTER  T£{IM,  AT  QUIIDHAU^    [*S45 
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HART  V.  BIGGS. 

A  mfoen^r  under  •  pommiMioii  of  baokrapt  wbubb  tbt  •etignM*  ^  ^  ^otia  aod 
•nd  obtuiM  a  judgment  againat  tlieiii.  One  of  the  awi^oees  pays  the  debt  and  ooate  under 
the  judgment.  He  has  9  right  to  an  action  of  contribation  egainet  his  co-aaeignee,  and  is  not 
boutid  to  show  that  any  funds  came  into  hia  hands  from  the  bankrupt's  estate. 

The  plaintiff  and  defendant  had  been  joint  assignees  under  a  ooromissioa  of 
bankrupt.— A  person  of  the  name  of  BiUingi^  who  had  been  eniployed  as  mes- 
senger under  the  bankruptcy,  brought  an  action  against  Hart  4*  Biggs  jointly 
for  costs  incurred  in  the  prosecution  of  that  commission.  BiHingi  obtained  a 
judgment  against  both ;  and  HarU  in  order  to  prevent  an  execution  against  him- 
•elf,  paid  the  debt  and  costs.  This  was  an  action  of  contribution,  to  reoorer 
from  the  defendant  a  moiety  of  the  money  paid  under  the  judgment. 

Shepherd,  Solicitor  Greneral,  for  the  defendant,  contended,  1.  That  the  plain- 
tiff was  not  entitled  to  maintain  the  present  action.  It  was  admitted  that  flart 
fy  Biggs  were  joint  assignees ;  but  unless  the  plaintiff  could  show  an  account 
stated  and  adjusted,  one  assignee  cannot  maintain  an  action  against  another. 
The  present  demand  was  a  mere  item  in  the  account,  and  the  plaintiff  must 
wait  till  the  whole  account  was  liquidated.  This  is  not  like  the  case  of  sureties, 
where,  if  one  surety  *pay  the  whole  debt,  contribution  is  due  from  the  r^^Aa 
other.  2.  No  assignee  can  call  on  his  co-assignee,  till  he  has  shown  ^^ 
that  there  are  no  effects  from  the  bankrupt's  estate.  The  chim  of  the  messenffer* 
which  arises  out  of  the  bankruptcy,  must  be  satisfied  out  of  that  fund ;  Bnfi 
even  now  may  have  in  his  hands  eiiects  beyond  the  debt  elaimed. 

Best,  Serjt.,  contra. — Whatever  answer  the  defendant  might  have  made  to 
the  original  action,  he  has  suffered  a  judgment  to  be  obtained  against  him,  and 
it  is  now  too  late  to  dispute  his  liability.  The  messenger  does  not  speculate  on 
the  bankrupt's  estate,  but  trusts  to  those  who  employ  him. 

GiBBs,  C.  J. — The  assignees  were  trustees  for  the  creditors:  they  emptoy  a 
third  person,  to  whom  they  become  jointly  responsible  in  hia  retainer ;  he  sues 
both  assignees,  and  recovers  against  both ;  but  one  pays  the  whole  debt.  I  am 
of  opinion  that  he  may  recover  against  his.  co-assignee  a  moiety « and  is  901  bound 
lo  show  that  such  co-assignee  had  any  fonds  from  the  banknipt's  estate  in  kis 
hands. 

Verdict  for  plaiutiS, 

Btst,  Seijt.,  and  Boss,  for  the  plaintiff. 

Shepherd,  S.  G.,  and  Onslow,  Serjts,,  for  the  defendaot. 

•REPORTER'S  NOTE.  p247 

The  petitioning  creditor  is  lisble  to  the  solicitor,  for  the  expenie  of  conducting  the  commis- 
sion up  to  the  choice  of  the  assignees.  Ex  parte  Hartop,  1  Koee's  Cases  in  Bankruptcy,  449. 
But,  as  between  ihe  solicitor  siid  the  messenger,  there  is  no  implied  contrsct  on  the  part  of  the 
former  to  pay  him  his  expenses :  the  Bolicitor  is  not  to  be  regarded  as  his  principal.  In  HarUp 
V.  Jukett  2  Maule  and  Selwyn  238 — 240,  the  Court  of  King's  Bench  decided,  that  the  solicitor 
was  not  liable,  in  the  first  instance,  to  the  messenger,  whom  he  nominates,  for  his  bill  of  fees: 
that  the  messenger,  upon  the  opening  of  the  commission,  might  sscertain  who  the  petitioning 
creditor  was,  and  that,  although  the  solicitor  wss  the  medium  through  whom  the  messenger 
received  his  fees,  that  would  not  make  him  a  principal. 

But,  as  respects  the  assignees,  and  the  messenc[er,  the  case  is  different.  They  have  the  dis^ 
tribuiion  of  the  bankrupt's  funds,  with  which  neither  the  petitioning  creditor  nor  the  solicitor 
can  intermeddle.  They  are  directed  by  the  statute,  5  Geo.  II.  c.  30.  s.  25,  to  reimburse  the 
petitioning  creditor  out  of  the  first  money  they  receive ;  and  it  is  their  duty,  st  the  same  time, 
to  see  that  the  messenger  be  paid.  Thus,  in  ex  parte  Ilartap,  1  Rose  449,  the  Lord  CkaneeUmr 
determmed,  that  it  wss  no  objection  to  an  application  by  a  messenger,  prsying  that  the  assignees 
night  be  directed  by  the  court  to  pay  him  bis  bill  of  fees,  that  he  bad  reglecled  to  make  a  de« 
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iBtod  opon  tlMin  till  «fter  a  final  dividani.  **  Tbey  ou|[ht,"  aajra  hli  lordaLip,  "  to  bare  known 
tbat  they  were  imde^ed  to  the  meaaenger.  It  was  their  duty  to  pay  him ;  and  the  distribatioii 
«f  the  fiinda,  wiibout  having  done  ao,  la  their  own  mitconduct.'* 

In  Limgmrd  ▼.  BnmUy,  npoo  a  petition  to  the  Jtfotler  of  the  EoOa,  contrilmtion  was  enforced 
ataonjpt  easigneea  in  banlLruptcv,  to  reimburie  a  payment  by  one  under  an  order,  for  a  loaa 
oeoaaooed  by  their  joint  act ;  ana  the  objection,  that  the  defendant  (the  co^aaaignee)  acted  only 
lor  oonfonnity,  npoo  th«  repreaeatatkm  and  advice  of  the  plaintiff,  did  not  prevail.  1  Vexey 
andBaaiiiM,U4— 118. 


•248]  *NOBLE  v.  ADAMS. 

Ai  being  in  bad  circnmataiioaa.  goea  to  Ghugam^  and  obtaina  gooda  from  B.  paying  lor  them  by 
a  bill  upon  a  houae  in  Lnrndon^  which  houee  he  knowa  to  be  inaolvent.  The  goooa  are  ehippea 
atLetfA;  the  invoice  and  receipt  made  out  to  ^.,  and  they  are  afterwnrdH  delivered  to  a 
wharfinger  in  Lemdon^  who  raceivea  a  nmiea  from  the  original  vendor  (B.>  to  hold  them 
fcr  him. 

X  beoomea  a  baokmpi.  In  trover  by  A.  againat  the  wharfinger  for  the  benefit  of  his  aaeigneea : 
hild  that  B.'ff  right  of  atoppage  m  troMMitn  was  gone,  but  that  there  might  still  be  a  question 
fct  the  jury,  whether  the  aale  waa  not  made  under  such  groaa  eircumatancea  of  fraud  aa  to 
vicaia  the  contract  altogether. 

Tbover  to  recover  a  quantity  of  foods  which  the  plaintiff  had  purchased  of 
Ctos9  if  Co.t  of  Glasgow^  in  AprUy  1815»  and  which  the  defendant,  as  agent 
of  the  vendors,  had  refused  to  deliver  up.  The  circumstances  Were  tliese:  the 
goods  were  sent  according  to  order  from  Glasgow  to  London;  they  were  landed 
at  the  defendant's  wharf,  and  deposited  in  his  warehouse.  On  the  3d  of  May 
the  plaintiff  produced  the  invoice  to  the  defendant,  and  demanded  the  goods,  at 
the  same  time  tendering  freight  and  other  charges.  The  defendant  refused  ta 
deliver  the  goods,  on  the  ground  that  Cross  fy  Co.  had  given  him  notice  to 
retain  them  Ull  further  orders*  It  appeared  by  the  invoice,  Uiat  the  gocda  were 
Talued  at  556/.  6«.  and  had  been  paid  for  by  two  bills  of  exchange;  one  of 
which  was  for  the  sum  of  447/.  13^.,  drawn  at  four  montlis  from  the  11th  of 
March  $  the  other  for  the  balance  (108/.  \Zs,\  at  two  months  frofcn  the  24th  of 
dffU.  The  plaintiff,  at  the  time  he  demanaed  \he  goods,  produced  a  receipt, 
given  by  the  Shipping  Company  at  Glasgow^  in  the  following  terms: 

^  Glasgow^  21st  Jlpril,  1815« 
^  Received  from  Mr.  Joshua  Noble  three  boxes  and  eight  bales,  marked  and 
numbered  as  in  the  mai^in,  to  be  shipped  at  Leiih  in  the  Jlope^  deliverable  at 
Gkugaw  wharf,  London, 

"  Signed,  Ac.** 

• 

^^Mff^  *For  the  defendant,  it  was  contended,  I.  That  the  goods  had  beea 
-J  obtained  by  fraud;  2.  That  Cross  ^  Co^  the  vendors,  had  not  lost 
thetr  right  of  stoppage  in  transitu.  It  was  in  evidence  that  the  bill  for  447/« 
13«.  was  an  acceptance  of  Outhwaite  4*  Co,,  in  lA^ndon^  who  were  insolvent, 
within  the  knowledge  of  the  plaintiff,  at  the  time  that  he  gave  the  bill  to  Cross 
4r  Co.  It  likewise  appeared,  that  the  plaintiff  and  Ouihwaite  had  been  in  the 
habit  of  exchanging  paper,  and  that  the  insolvency  of  Outhwaite  fy  Co,  was 
notorious  at  the  time  of  the  purchase  from  Cross  ^  Co.  The  latter  bill,  for 
108/.  i3s.,  did  not  appear  to  be  a  bona  fide  transaction;  and  there  was  strong 
ground  for  suspecting  the  plaintiff  of  a  deliberate  fraud.  Noble  had  since  become 
bankrupt,  and  the  present  action  had  been  brought  for  the  benefit  of  his  estate. 
Best^  Serjt,  for  the  plaintiff,  contended,  1.  That  there  was  no  pretence  for  a 
stoppage  in  transitu;  Cross  9r  Co,  had  delivered  the  goods  to  tlie  Shipping 
Company  at  Leith,  That  the  delivery  was  complete,  and  that  the  vendors 
lenounced  all  further  right  of  property,  was  apparent  from  the  act  of  th0 
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Company,  who  had  acknowledged  the  receipt  of  the  goods  *^from  the  plaintiff,^ 
There  was  no  connection  between  Cross  4*  Co.  and  the  Company  at  Glasgow, 
The  delivery  by  Cross  4*  t^.  to  them  was  equivalent  to  a  delivery  to  NM\ 
2.  With  respect  to  the  idleged  fraud,  Cross  if  Co.  took  the  bills  in  the  course 
of  trade.  The  fact  of  the  insolvency  of  OutkwaiUt  fy  Co.^  although  within  the 
privity  of  the  plaintiff,  could  not  avoid  any  contract  which  he  made  with  the 
vendors.  *How  o(\en  are  purchases  made  with  accommodation  paper;  r^ogn 
but  who  ever  objected  that  they  were,  therefore,  void  ?  In  almost  all  ^ 
bankruptcies,  cases  of  sale  like  the  present  occur;  and,  supposing  it  was  in  tlie 
reach  of  a  court  of  equity,  a  court  of  law  was  incompetent  to  decide  with  what 
view  such  contracts  were  made.  No  mercantile  contract  will  be  safe,  if  cii- 
cumstances  like  these,  introduced  aflerwards,  can  invalidate  it« 

Shepherd^  Solicitor  General,  for  fhe  defendant.  1.  The  right  of  stoppage 
in  transitu  is  not  gone.  The  Glasgow  Company  were  agents  for  both  parties; 
and  the  receipt,  which  is  in  terms  "  from  the  plaintiff,*'  is  a  mere  form,  capable 
of  explanation.  2.  The  present  action  is  founded  in  fraud;  and  it  is  a  principle 
of  law,  that  tx  dolo  maio  non  oritur  contractus. 

GiBBS,  C.  J. — I  am  inclined  to  tliink,  that  the  vendors  have  lost  their  right 
to  stop  in  transitu;  they  have  not  taken  a  receipt  from  the  Glasgow  Company 
to  themselves^  which  they  might  have  done,  but  have  suffered  them  to  give  an 
absolute  and  unconditional  receipt  to  the  plaintiff.  1  have  doubts  upon  this 
part  of  the  case,  and  will  reserve  the  point.  Upon  the  question  of  fraud,  I 
shall  tell  the  jury,  that  the  mere  circumstance  of  the  plaintiff's  knowing  him- 
self  to  be  insolvent,  and  that  the  bilb  which  he  offered  in  payment  for  the  goods 
were  doubtful,  does  not  afford  evidence  of  that  degree  of  fraud  which  Will  avoid 
a  contract  of  sale.  Undoubtedly,  a  purchase  under  such  circumstances  would 
be  grossly  dishonest;  *but  I  am  not  prepared  to  say  that  the  contract  rvoRi 
would  be  void.  If  the  jury  believe  that  Noble  not  only  knew  Uiat  the  ^ 
bills  were  waste  paper,  but  that  he  had  contrived  them  for  the  purpose  of  gain* 
ing  possession  of  these  goods ;  that  he  was  irremediably  insolvent  at  the  time, 
and  had  no  intention  of  standing  his  ground ;  under  such  circumstances,  I  shall 
direct  them  that  there  is  a  degree  of  fraud,  which  will  vitiate  the  contract,  and 
that  no  property  will  pass  to  the  plaintiff  under  it. 

The  jury  found  a  verdict  for  the  defendant. 

Best,  Sent.,  and  Andrews,  for  plaintiff. 

Shepherd,  Solicitor  Greneral,  Vaughan^  Serjt.,  and  Lawes^  for  defendant. 

REPORTER'S  NOTE. 

In  the  ensuing  term,  Best,  Serjt.,  obtained  a  rule  to  show  cauM  why  there  ahoald  not  be  a 
new  trial,  on  the  ground  that  there  was  not  aufficient  evidence  of  fraud  to  justify  the  finding  of 
the  jury. 

When  the  case  came  to  be  argued,  the  Lord  Chief  Justice  obsenred,  that  "  although  he  had 
reserved  the  point  of  stoppage  t«  trantitu,  he  was  of  opinion,  and  the  court  concurred  with  him, 
that  there  was  no  pretence  tor  eiercising  that  right.  That  the  delivery  of  Cro»9  ^  Co,  to  the 
Shippinff  Company  at  Gfasgoio,  was  a  complete  delivery;  and  that  the  Company,  l)y  the  receipt 
which  they  were  impowered  to  give,  had  recognised  the  right  of  property  in  the  plainiifT" 

Shepherd,  Solicitor  General,  and  Vaughan,  Serjt.,  ahowed  cause  against  the  rule  niai  for  a 
new  trial ;  and  the  court  determined,  that  although  there  was  a  stronv  presumptbn,  there  was 
not  sufficient  evidence  of  fraud,  to  avoid  the  transaction ;  and  that  unless  the  repr<  seniaiions  of 
NMe  amounted  to  the  offence  of  obtaining  gooda  under  fiilse  pretences,  they  would  not  lake 
*upon  themselves  tossy  that  the  contract  was  altogether  void.  The  court,  therefore,  r*oi(9 
made  the  rule  absolute  for  a  new  trial,  adding,  however,  as  a  condition,  that  the  assignees  ^ 
•hould  put  themselves  in  the  place  of  NMe.  On  a  subsequent  day  the  assignees,  by  their 
cotuiael,  refused  to  accept  these  terma,  and  the  mle  waa  accordingly  discharged. 
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•253]       •SITTINGS  IN  TRINITY  TERM,  56  GEO.  III.  AT 

WESTMINSTER- 


MITCHELL  et  al.  V.  LAPAGE. 

Where  the  broker  makes  a  mistake  in  iha  eontmot,  describing,  in  the  bought  and  fiotd  notes, 
goods  to  be  sold  by  A  ,  B„  and  C,  which  he  behoved  to  he  the  real  name  of  the  firm  which 
employed  him  ;  which  firm,  in  fact,  from  a  recent  alteration,  that  the  broker  was  not  privy 
to,  consisced  of  ^..  Z?.,  and  E.  only.  Held,  that  the  purchaser  of  the  goods  was  not  at  liberty 
to  avoid  the  contract  on  this  account,  after  having  treated  the  contract  as  subsisting,  upon  s 
subsequent  communication  from  the  plaintitfs,  unless  ha  could  show  that  he  bad  been  preju- 
diced, or  had  lost  the  benefit  of  a  set-off. 

AflBUifPsiT  for  a  breach  of  contract^  in  not  taking  a  quantity  of  hemp,  which 
the  defendant  had  bought  of  tlie  plaintiffs,  through  their  broker,  in  March^  1815. 
The  hemp  at  the  time  was  in  Russia,  and  was  to  be  shipped  from  Riga  by 
the  Alexander,  Mr.  Metcalfe,  the  broker,  who  made  the  contract,  had  de- 
scribed it  in  the  bought  and  sold  notes  in  these  terms : — *'  Bought  for  George 
Lapage,  of  Todd,  Mitchell  ^  Co,,  thirly-eight  tons  of  hemp,  &c."  The 
action  was  brought  in  the  names  of  John  Mitchell,  George  Armistead,  and 
P,  F.  Graabner;  but  the  old  name  of  the  firm  was  Todd,  Mitchell  ^  Co. 
This  firm  had  been  dissolved  in  December,  1814,  when  Todd,  and  James 
Mitchell  retired,  and  John  Mitchell,  one  of  the  plaintiffs,  remained,  with  Ar^ 
mislead  and  Graabner,  the  co-plaintiifs.  Neither  Todd  nor  James  Mitchell 
had  any  concern  with  the  hemp  in  question.  The  change  in  the  firm  had  not 
been  published  in  the  Gazette,  but  was  known  to  the  clerks  in  the  house. 
^-.-|  When  Metcalfe  made  the  contract  in  March,  1815,  it  was  *not  known 
-^  by  him  that  any  change  had  taken  place  in  the  firm.  It  was  in  evi- 
dence that  a  letter  from  (he  present  plaintiffs,  in  the  name  of  the  new  firm,  had 
been  sent  to  the  defendant  in  August,  1815,  advising  him  of  the  arrival  of  the 
hemp,  which  had  at  that  time  fallen  in  price,  and  calling  upon  him  to  fulfil  his 
contract ;  that  shortly  af\erwards  Mr.  Lapage  expressed  to  the  broker  a  wish 
to  be  liberated  from  his  bargain.  He  frequently  spoke  of  the  hemp  which  was 
to  come  by  the  Alexander;  but  latterly  he  refused  to  take  it,  upon  the  ground 
that  the  insertion  of  Todd's  name  avoided  the  contract. 

Lens,  Serjt.,for  the  defendant. — The  plaintiffs  cannot  recover  upon  the  present 
contract.  The  botight  and  sold  notes  are  in  the  name  of  the  old  firm.  Every 
man  has  a  right  to  select  with  whom  he  will  deal.  Tlie  plaintiff  might  choose 
to  contract  with  the  old  firm  of  Todd,  Mitchell  ^  Co.,  and  not  with  another 
firm.  When  the  broker  sent  the  sold  note  to  the  plaintiffs,  and  they  disco- 
vered, as  they  must  have  done,  the  mistake  on  inspection,  it  was  their  duty  to 
have  had  the  bought  note  altered,  and  to  have  apprised  the  defendant  of  the 
error.  The  present  plaintiffs  never  traded  under  the  names  of  Todd,  Mitchell 
4"  Co»,  the  firm  with  which  the  defendant  contracted  ;  and  having  made  a  con- 
tract with  one  set  of  persons,  he  cannot  be  prejudiced  by  having  it  adopted  by 
another. 

GiBBs,  C«  J.— *I  agree  with  the  defendant's  counsel,  that  he  cannot  be  pre- 
Me--i  judiced  by  the  'substitution.  If  the  defendant  could  show  any  incon- 
-J  venience  which  he  has  sustained  by  the  inaccuracy  of  the  broker,  it 
might  be  an  answer  to  the  present  action.  Metcalfe  has  misdescribed  the 
names  of  his  principals  ;  and  if  by  this  mistake  the  defendant  was  induced  to 
think  that  he  had  entered  into  a  contract  with  one  set  of  men,  and  not  with  any 
other;  and  if,  owing  to  the  broker,  he  has  been  prejudiced,  or  excluded  from  a 
•et-off,  it  would  be  a  good  defence.  But  the  defendant  has  notice,  not  from 
Thdd  4r  OO'f  but  expressly  from  the  plaintiffs,  of  the  arrival  of  the  hemp. 
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After  that  notice  he  confers  with  the  broker,  treating  the  contract  as  subsisting. 
He  has  notice  from  the  new  firm,  and  makes  no  objeetion.  This  is  only  a 
mistake  of  the  broker ;  and,  unless  the  defendant  shows  that  he  has  been  pre- 
judiced,  the  pUuntiffs  have  a  right  to  recover. 


Beatf  Seijt,  and  Marryatt^  for  plaintiffs. 
LaUf  Serjt.,  and  F.  Pollock^  for  defendant 


Verdict  for  plaintiffs. 


•SITTINGS  AFFER  TRINITY  TERM,  66  GEO.  IH.      [•SSG 

AT  WESTMINSTER. 


JONES  V.  DAVISON. 

■A»  employs  B.  to  mt  a  bill  ditooanted,  and  agrees  to  give  him  a  aam  of  mone^  beyond  tbe 
legal  interest ;  a.  procuree  C.  to  discount  it,  who  reqairea  B,  to  indorse  the  bill,  bat  takes 
no  more  than  the  fegal  interest  upon  the  diacount.  B.  then  pays  over  to  A,  the  proceeda  <yf 
the  bill,  minu»  the  aum  which  A,  had  agreed  to  give  him  for  procuring  the  discount :  Held, 
that  in  an  action  against  A.,  brought  by  the  indorsee  of  C;  A.  oould  not  defend  himaelf  oo 
the  ground  of  uaury  between  him  and  B. 

This  was  an  action  against  the  defendant  as  the  acceptor  of  a  hill  of  ex* 
change  for  39/.  d«.  Id.  The  bill  was  drawn  by  F.  A.  Richards^  payable  to  his 
own  order,  upon,  and  accepted  by,  the  defendant.  It  was  indorsed  by  Richards 
to  Duckworth^  by  Duckworth  to  Shod^  and  by  Shod  to  the  plaintiff.  The  de- 
fence was  usury.  The  circumstances  were  these :-— The  defendant,  being  in  want 
of  money,  applied  to  Duckworth  to  raise  him  some  upon  his  bill  of  exchange : 
the  bill  in  question  was  accordingly  drawn,  which  Duckworth  promised  to  get 
discounted  for  30f .  The  bill  being  indorsed  by  Rickardt  in  blank,  was  delivered 
to  Duckworth  with  this  understanding,  that  he  should  get  it  discounted,  giving^ 
the  value  of  the  bill  {minu9  the  30<.  which  he  was  to  take  out  of  ii)  to  the 
defendant.  Duckworth^a  name  was  not  upon  the  bill  at  this  time,  but  he  car- 
ried it  to  Shod^  who  discounted  it  at  legal  interest,  but  required  Duckworth  to 
indorse  it.  Shod  afterwards  parted  with  the  bill  to  the  present  plaintiff  for  a 
good  consideration. 

Vaughan^  Seijt.,  for  the  defendant,  contended,  that  this  bill  was  void  oa 
account  of  usury.     It  'originated  in  an  usurious  agreement,  not  inter-  rvoRy 
mediate,  but  accompanying  the  bill  in  its  creation.     Duckworth  is  a  ^ 
party  upon  the  bill,  who  receives  the  usurious  interest;  and  the  defendant,  who 
is  sued,  was  the  hand  who  paid  it 

PeU^  Serjt.,  contra. — ^There  is  no  evidence  that  it  was  intended  that  Duck* 
worth  should  be  a  party  to  the  bill  in  its  first  formation.  He  undertakes,  for  & 
commission,  call  it  extravagant  if  they  please,  to  get  it  discounted.  But  this  is 
not  usury.  The  circumstance  of  his  putting  his  name  upon  the  bill  when  he 
passed  it  to  Shod  will  not  make  it  usury.  Duckworth  did  not  discount,  nor  un- 
dertake to  discount  it  himself.  He  received  the  full  value  from  Shod,  who, 
having  paid  a  good  consideration,  passes  a  legal  right  to  the  plaintiff. 

GiBBS,  G.  J. — ^The  construction  upon  the  12th  of  Annt^  which  avoids  idT 
usurious  contracts,  has  been  fixed  and  settled  by  many  cases  ;  but  I  must  say 
I  could  never  understand  the  equity  of  the  rule  which  has  so  long  obtained 
under  this  statute,  that  an  innocent  indorsee  shall  be  prevented  from  recoveringf 
upon  a  bill  of  exchange  which  has  been  contaminated  in  its  creation  with  usury^ 
by  means  to  which  he  is  not  privy,  and  of  which,  when  he  receives  the  bill,  ha 
can  know  nothing.    I  own  I  have  serious  doubts  upon  this  coBstniciion  \  and 
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if  the  case  rendeis  it  Decenary,  I  win  reaenre  the  pmnt,— whether  a  hill  of  ex* 
change  can  he  void,  except  for  usury  committed  hy  the  parties  who  originally 
create  the  instrument.  If  the  parties  who  create  the  instrument,  and  agree  to 
^581  ^^  ^^'^  names  *upon  it,  commit  usury,  it  is  reasonable  that  they  should 
-^  answer  for  the  consequences.  But  I  do  not  understand  why  the  secu- 
rity should  be  avoided  in  the  hands  of  one  who  takes  it  for  a  valid  consideration^ 
in  the  common  course  of  business,  and  without  any  tiling  to  awaken  his  sus- 
picion. He  cannot  tell,  upon  looking  at  the  outside  of  the  bill,  whether  usury. 
Las  been  committed  or  not ;  he  receives  it  upon  the  credit  of  Uie  names  which 
he  sees  upon  the  instrument,  and  has  no  other  means  of  judging  of  it.  Can  law, 
and  the  interests  of  commerce,  avoid  a  security  thus  taken  ?  These  are  my 
reasons  for  doubting  the  old  rule  which  has  obtained ;  and  I  should  wish,  upon 
a  fit  occasion,  to  have  it  discussed  again.  With  respect  to  the  present  case,  I 
am  of  opinion,  that  if  Duckworth  was  by  the  original  agreement  to  have  been 
a  party  to  this  bill,  and  to  discount  it,  either  with  his  own  or  another  person's 
money,  receiving  thereout  30«.,  as  so  much  of  rebate  from  the  principal  sum, 
it  will  be  an  usurious  contract ;  and,  as  the  law  obtains,  the  present  plaintiff, 
though  an  innocent  indorsee,  cannot  recover  upon  it.  But  if  this  be  a  mere 
agreement  between  the  parties,  that  the  bill  should  go  out  in  its  full  security  ta 
the  world,  and  that  Duckworth  (who  does  not  appear  to  have  been  an  original 
party,)  should  receive  a  compensation  of  30f .,  for  getting  it  discounted,  it  will 
not  then  be  usury,  though  Duckworth^  when  he  procured  the  money  from  Shoelf 
indorsed  it  over  to  him,  and  became  a  party  to  the  instrument.  I  say  nothing 
as  to  the  extravagance  of  the  commission ;  but  between  Duckworth  and  Shoel 
it  is  dear  that  there  was  no  usury. 

Mfto-i       *The  jury  found  that  the  30s.,  was  given  as  a  remuneration  to  Duck- 
-^  worth  for  getting  the  bill  discounted 

Verdict  for  the  plaintiff. 

Pdlf  Serjt.,  and  Heathy  for  plaintiff* 

Vaughan^  Serjt,  for  defendant. 

REPORTER'S  NOTE. 

At  the  law  ofnrary,  tboagh  not  resting' upon  mora  than  three  or  four  statutes,  embraces  a 
doeinoe  of  great  extent,  and,  as  in  the  applicaiion  of  the  cases  to  the  statutes,  the  courts  have 
been  compelled  to  take  a  latitude  Yery  little  consonant  to  the  precision  and  determination  of 
common  law,  we  shall  endeavor,  as  tar  as  the  limits  of  a  note  permit  us,  to  explain  and  condense 
ibe  law  upon  this  bead,  and  more  particularly  with  respect  to  those  cases  oi  prai'ticu  which  ara 
of  every  day's  occurrence  at  Nisi  Prius :  and  we  are  the  more  disposed  to  this,  as  there  is  no 
treatise  upon  usury  sufficiently  precise  and  certain  for  practice,  'inhere  is  a  wide  diiference  (and 
it  is  to  be  lamented  that  it  is  not  better  remembered)  between  legal  definition  and  legal  discussion. 

Bat  before  we  enter  into  this  inquiry,  it  may  not  be  impertinent  to  correct  an  error  into  which 
the  writera  npon  this  subject  have  iiallen,  that  of  deducing  our  law  of  usury  from  the  Romoa 
tiw.  It  has  no  correspondence  with  it  either  in  its  doctrine  or  projgress.  It  will  be  sufficient  to 
refer  the  reader,  to  satisfy  him  upon  this  head,  to  Dig.  Jur.-  Civ.  lib.  3.  tit.  15. 

The  statute  upon  which  the  present  law  of  usury  rests  is  12  Anne  c.  16.,  and  thoi>e  parts  of 
the  statutes,  37  Hen.  VIII.  c.  9.  and  13  Eiix.  c.  8,  which,  not  being  repealed,  are  freouently 
oiled  in  to  explain  and  enlarge  the  terms  employed.  Under  these  statutes  we  shall  brietiy  con* 
■der,  Isi,  What  contracts  are  usurious.  2d,  How  usury  affects  the  validity  of  a  contract.  3d, 
The  penalties  of  usury. 

*dGO]  I.— 0/  Uiury  in  General. 

1. — Usury  can  only  attach  to  a  loan  of  a  certain  kind,  to  interest  of  a  certain  quality,  accom- 
pained  by  certain  motives. 

2. — The  loan  must  l>e  a  loan,  properly  so  called,  t.  e.  a  temporary  letting  for  profit  of  the  use 
of  money,  goods,  &c.,  to  be  returned  to  the  lender.  It  is  this  quality  ofits  being  returnable 
that  oonstirutes  a  loan,  and  thereby  excludes  from  usury  all  contracts  including  risks  or  contin- 
gency. Such  contracts  may  indeed  be  unconscionable,  and  as  such  be  matter  of  relief  in  courts 
of  equitv,  but  not  as  usury  in  courts  of  law. 

3.— The  quality  of  the  interest  to  constitute  usury  roust  be,  that  it  exceeds  the  rate  allowed  in 
the  statute  of  Anne,  in  the  country  in  which  the  contract  is  made,  and  be  not  witiiin  the  privi- 
leges or  exemptions  granted  by  statute  to  particular  corporate  companies.  1'he  rate  of  interest 
m  this  country  is  M.,  ^r  etnium.  In  Ireland^  Amerkot  Turkey,  and  other  countries,  61.  8/.  snd 
18!.,  f€r  cenfiMi,  all  which  therefore  are  allowed  by  our  law,  upon  contracts  made  in  iboaa 
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eonntries.  Eikins  t.  Eoit  India  Company,  1  P.  W.  393.  2  Blaek.  Com.  464.  B^Qy  ▼.  Bel- 
lomjf,  2  Burr.  1094.  1  filack.  Rep.  267.  Auriol  v.  Thomas,  2  T.  R.  52.  The  corporationa 
privileged  lo  take  interest  beyond  the  statute  of  Anne  are  the  Bank  of  England  and  the  Sonth 
Sea  Company.  3  Geo.  I.  c.  8.  ^  9.  3  Geo.  I.  c.  9.  ^  16.  Beyond  these  exemptions,  the  ttatnte 
a2  Anne  c.  16.  says,  "  No  person  shall  take,  directly  or  indirecilv,  for  the  loan  of  money,  &c, 
above  the  value  of  52.,  for  the  forbearance  of  lOOl.,  for  a  year,  ana  so  after  that  rate  for  a  greater 
or  less  sum,  or  for  a  longer  or  shorter  time." 

4.— The  quality  of  the  intention,  iri  order  to  constitute  usury,  must  be,  that  it  is  wilful^  or,  in 
the  words  oi  the  statute,  **  a  corrupt  agreement,  and  not  upon  a  just  and  true  intent.'*  Hence, 
where  more  than  the  allowed  rate  of  interest  was  reserved  in  the  security  by  the  mistake  of  the 
f>er8on  who  drew  it,  and  contrary  to  the  intent  of  the  party,  it  was  decided  not  to  be  usury ; 
usury  being  a  penal  act,  and  no  man  being  criminal  by  mistake.  NeviMon  v.  Whitley,  Cro.  Car. 
501.     Booth  V.  Cook,  Freem.  264.    Buckler  ▼.  MUlard,  2  Ventris  107. 

Indeed  the  very  words  of  the  ^statute,  "directly  or  indirectly,  or  by  any  shift,  or  by  r»ogi 
any  deceitful  way  or  means.*'  seem  to  look  straightly  to  the  intentions  of  the  parties ;  *• 
and  it  is  accordingly  upon  these  words  that  the  courts  now  exercise  their  discretion  of  examining 
what  is  the  real  substance  of  the  transaction,  and  not  what  is  the  color  and  form. 

5. — Therefore,  all  loans,  properly  so  called,  upon  which  more  interest  is  taken  than  is  allowed 
by  the  statute,  and  which  interest  is  taken  wilfully  and  corruptly,  (t.  e.  with  a  usurious  intent, 
no  matter  in  what  shap«,)  are  usurious  contracts. 

6. — But  it  being  the  intention  of  law,  whilst  protecting  from  usury,  not  to  endanger  or  impair 
contracts,  necessary  to  commercial  dealing,  and  common  in  the  intercourse  of  men,  the  words 
of  the  statute  do  not  apply  to  cases  where  the  principal  and  interest  are  put  in  hazard  upon  a 
contingency,  and  where  there  is  a  risk  that  the  lender  may  have  leas  than  his  principal.  The 
reason  is,  because  such  contingency  is  the  main  characteristic  of  contracts  of  trade ;  and,  there- 
fore, takinff  such  advance  of  monev  out  of  the  form  of  a  loan,  it  renders  it  a  new  contract ;  and 
much  mischief  would  ensue  if  such  contracts  could  be  shaken ;  the  court,  however,  still  exer- 
cising its  discretion,  with  the  assistance  of  a  jury,  whether  the  contingency  be  good  and  6ona 
fde,  or  a  mere  shift  to  elude  the  statute.  Now  the  main  qualities  of  such  contingencies  must 
be  two:— 1st,  they  must  be  lawful ;  and,  2d,  bein^  fair  and  reasonable,  must  rebut  the  presump- 
tion, that  they  are  only  covers  for  usury.  Within  this  description  such  contingencies  are  not 
usurious,  Martin  v.  Abdee,  Show.  8.  CheBterfield  v.  Janstn,  1  Atk.  301,  and  the  cases  there 
cited. 

7. — But  though  contingencies  being  real,  and  of  good  faith,  whether  as  wagers  against  events, 
or  mercantile  bargains,  are  not  within  the  statutes  aj^aiust  usury,  yet  the  mere  circumstance  ol 
a  contract;  having  the  form  of  such  contingency,  will  not  exempt  it  from  the  scrutiny  of  the 
court,  who,  under  the  words  of  the  stotute  **  directly  or  indirectly,  or  by  shift  and  contrivance," 
are  bound  to  exercise  a  judgment,  whether  such  i^e  a  real  contingency,  or  a  shift  and  device  to 
cover  usury.  Thus  in  ReynoldM  v.  Clayton,  5  Co.  70,  where  the  contingencv  on  which  the 
greater  interest  was  received,  was  that  the  son  of  *ihe  lender,  a  man  in  gooa  health,  r^ngo 
should  be  alive  at  the  end  of  six  months.  This  was  held  to  be  an  usurious  contract ;  the  *'  ^ 
contingency  in  fact  being  scarcely  any  contingency  at  all ;  and,  therefore,  in  the  contemplation 
of  the  parties,  a  mere  shift  to  cover  usury.  In  the  case  of  Roberts  v.  Tremayne,  Cro.  Jac.  308. 
Dodderidge  took  these  distinctions  in  cases  of  contingencies — **  First,  if  I  lend  1002.  lo  have  1202. 
at  the  year's  end  upon  acasualty ;  if  the  causally  goes  to  the  interest  only,  and  not  to  the  principal, 
it  is  usury :  for  the  party  is  sure  to  huve  the  principal  again,  come  what  will  come.  But  if  the 
interest  and  principal  are  both  hazarded,  it  is  not  then  usury :  and  it  was.  therefore,  adjudged  in 
C.  B.  in  Dartmouth's  case,  where  one  went  to  Newfoundland  and  another  lent  him  1002.  for  a 
year,  to  victual  his  ship,  and  if  he  returned  \%ifh  the  ship  be  would  have  ao  many  thousand  of 
fish ;  and  expresses  at  what  rate,  which  exceeded  the  interest  which  the  statute  allows ;  and,  if 
he  did  not  return,  that  then  he  would  lose  his  principal,  it  was  adjudged  to  be  no  usury. 
Secondly,  if  I  secure  both  interest  and  principal,  if  it  be  at  the  will  of  the  party  who  is  to  pay  it, 
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it  is  no  usury ;  as  if  I  lend  to  one  100/.  for  two  years,  to  pay  for  the  loan  thereof  30/.  and  ii 
pay  the  principal  at  the  year's  end,  he  shall  pay  nothing  lor  interest,  this  is  not  usury,  for  the 
party  hath  his  election,  and  may  pay  at  the  first  year's  end,  and  so  discharge  himself." — See  3 
Wil.  395.  In  the  same  manner,  on  account  of  their  contingencies,  contracts  of  bottomry  and 
respondentia  are  equally  exempt  from  the  imputation  of  usury. 

8.—''!  he  usage  and  custom  of  merchants  exempt  a  contract  from  the  qolility  of  usury,  though, 
by  such  custom,  the  interest  be  deducted  from  the  principal,  on  discounting  a  bill  of  exchange, 
without  waiting  for  the  bill  becoming  due.  Marsh  v.  Mariindale,  3  B.  and  P.  154.  In  such 
cases  the  additional  sum  seems  to  be  considered  in  the  nature  of  a  compensation  for  the  trouble 
to  which  the  lender  is  exposed ;  and,  without  such  indulgence,  it  would  not  be  worth  while  for 
a  merchant  to  discount  a  hill.  But  the  rule  must  be  strictly  confined  to  transactions  of  this  kind, 
within  the  usage  of  trade;  for  if  discount  be  t.iken  upon  an  odvance  of  money,  without  the 
negocintion  of  a  bill  of  exchange,  it  *will  be  usury,  Barnes  v.  CorUdge,  Noy  41.  Yelv.  r#2^ 
30,  and  Dalton*s  case,  Noy  171.  So  the  length  of  the  date  of  a  bill  may  afford  a  pre-  ^ 
sumption  that  the  discount  is  intended  for  the  cover  of  a  loan ;  and  the  strength  of  this  presump- 
tion will  be  manifest,  for  if  the  practice  be  carried  to  any  great  length,  the  interest  will  annihi- 
late the  principal.  Thus,  suppose  a  bill  for  10,000/.,  drawn  at  twenty  years  and  discounted,  the 
interest  would  absorb  the  whole  sum,  and  the  lender  would  have  nothing  to  advance,  though 
he  would  be  entitled  to  10,000/.  at  the  expiration  of  the  bill :  therefore,  if  bills  be  drawn  at  a 
longer  date  than  is  usual  in  the  course  of  business,  it  ought  to  he  construed  a  device,  Hammitt 
T.  Tea,  1  B.  and  P.  151.  But  it  is  lawful  for  a  banker  to  take  the  customary  comniifsion  and 
exchange  on  hills  or  notes,  and  reasonable  incidental  expenses  over  and  above  the  interest  and 
discount,  Winch  v.  Fenn,  2  T.  R.  52.    Barclay  v.  Walmsley,  4  East,  44.    But  an  agreemeni 
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in  difeoantiiig  s  bill  of  exchange,  that  the  plaintiff  ahould  take,  in  part  payment,  another  bill, 
which  had  time  to  run,  aa  caah,  although  the  full  diacount  waa  taken,  waa  held  to  be  uxurioua, 
Parr  V.  ElioMon,  I  E.  R.  92.  See,  hkewiae,  Hammett  y.  Yea,  1  B.  and  P.  144,  where  auch 
part  discount  in  bill*  of  thirty  daya  (not  being  a  term  of  the  loan,  but  for  the  convenience  of  the 
Wrower)  waa  held  not  to  be  usury.  And  whether  a  commiaaion  of  one  and  a  half  per  cent, 
upon  a  banking  account  be  usurious  or  not,  is  a  queation  for  the  iury ;  depending  upon  whether 
it  may  be  ascribed  to  a  reaaonable  remuneration  lor  trouble  and  expense,  or  whether  it  be  a 
color  for  the  re-payment  of  interest  above  51.  per  cent,  for  the  loan  of  money.  Cantairt  y. 
Stein,  4  Maule  and  Selwyn,  193.    See  the  caaea  cited  in  the  argument,  196. 

9. — Annuities  purchased  at  ever  ao  cheap  a  rate,  if  it  were  really  a  purchaae,  and  not  a  loan, 
are  not  usuriuua:  but,  where  the  grantor  of  the  annuity,  having  agreed  with  the  grantee  to  re* 
deem,  drew  a  bill  of  exchange  fur  50001.  at  three  years,  which  the  grantee  discounted  in  the 
ibilowioff  manner :  he  took  40831.  69.  8d,  aa  the  amount  of  the  purchaae  money  and  arrears, 
advanced  166Z.  ]3«.  id.  to  the  grantor  in  caah,  and  took  750Z.  aa  interest  for  three  years,  for 
»ocji  5000/.,  the  court  held  that  *the  contract  waa  uaurioua,  Mank  v.  Martindale,  3  B. 
•**^  and  P.  151. 

10. — But  beyond  this  usage  and  custom  of  trade,  if  a  lender,  having  some  function,  office,  or 
mere  employ,  with  resp<K:t  to  the  borrower,  shall  reserve  to  himself,  at  the  time  of  such  loan, 
a  iair  coropensaiion  for  his  dis<rharge  of  duties,  auch  compensation  will  not  be  usunous ;  subject 
however,  like  all  similar  cases,  to  the  judgment  of  the  court,  whether  auch  extra  allowance 
be  not  a  ahift.  Thus,  if  a  man  lend  money  to  another,  upon  condition  of  being  nis  receiver, 
and,  in  the  contract  of  the  loan,  stipulatea  to  receive  over  and  above  the  interest  of  a  fair  com- 
^nsation  for  hia  trouble :  this  is  not  usury.  But  where  the  receiver  of  the  rents  and  pro- 
ats  of  an  estate,  under  a  deed,  in  order  to  aecure  himself  the  payment  of  interest  on  a  loan 
of  moncv,  reserved  to  himself  a  payment  of  402.  per  annum  over  and  above  the  interest,  it 
waa  held  usurious.  Seolt  v.  Brest,  2  T.  R.  238.  In  order  to  support  a  charge  of  usury, 
vnder  such  circumstancesf  it  ought  to  appear  clearly  that  the  payment  atipulated  for,  waa 
either  colorable  and  frivoloua  in  ita  nature,  or  exceasive  in  ita  amount.  With  respect  to 
the  excess  of  compenaation,  it  depends  upon  the  nature  of  the  employment :  it  is,  of  courae, 
a  queation  for  the  court  and  jury,  whether  it  be  a  fair  e(^uivalent.  or  a  cover  for  usury. 
See  Carstairt  v.  Stein,  ante.  Thus,  an  indenture,  aasignmg  to  the  piaintiffa  a  controct 
for  the  purchaae  of  timber,  upon  certain  trusts,  for  securing  to  themselves  out  of  the  pro- 
ceeds the  re-payment  of  the  purchaae  money  advanced  by  them,  and  olso  of  a  certain  baltmca 
before  due  to  them,  together  with  interest  there  on,  at  5  per  cent,  up  to  the  time  of  pay- 
ment ;  and  alao  the  aum  of  200/.  aa  compenaation  for  the  trouble  tney  might  be  put  to ; 
and  also  all  costa,  charges,  &c.,  which  they  might  incur  on  account  of  the  premises,  waa 
he'd  by  K.  B.  not  to  be  a  uaurioua  agreement  upon  the  face  of  it;  that  it  was  not  necea- 
avily  to  be  intended  aa  a  colorable  reservation  of  further  intereat  beyond  the  legal  intereat, 
but  aa  a  compenaation  for  trouble,  <S&c.;  neither  waa  it  ao  exceasive  aa  to  be  intended 
usurious  upon  that  account.  Palmer  v.  Baker,  1  Maule  and  Selwyn,  56. 

11. ..No  inequality  of  price,  though  a  ground  for  auspecting  usury,  and  of  relief  in  a 
%tt£M  Court  *of  Equity,  in  a  very  groaa  and  flagrant  caae,  la  an  offence  within  theae 
^  atatutes:  aa  it  land  worth  60/.  per  annum  be  purchaaed  at  20/.  per  annum. 

12.— With  respect  to  the  exorbitancy  of  price,  another  fretiuent  ahift  of  usury,  it  haa  been 
faolden,  that  where,  upon  an  application  for  a  loan  of  money,  the  peraon  applied  to  offered  to  ad- 
vance part  in  monejr  and  part  in  goods,  and  the  bargain  was  finally  concluded  by  advancing  the 
whole  in  goods,  which  were  imposed  upon  the  borrower  at  more  than  their  value,  such  contract 
waa  a  loan  under  color  of  a  sale  of  goods.  Lowe^.  Waller,  2  Doug.  735.  In  thni  case  Lord 
MoMsJMd  obaervea,  "  that  the  most  usual  form  of  usury  was  a  pretended  aale  of  goods;  and 
that,  il  it  waa  not  the  intention  of  the  partiea  to  buy  and  aell,  but  to  borrow  and  lend ;  and  if  tho 
contract  waa  in  truth  for  a  loan  of  money,  it  would  be  usury,  though  under  the  mask  of  a  treaty 
for  the  sale  of  goods.*'  So  it  is  in  discounting  a  bill,  if  the  party  discounting  gives  goods  in  part 
which  are  charged  beyond  their  value. 

The  loan  of  money  produce«l  by  the  aale  ofatock,  on  an  agreement  that  the  borrower  ahall 
replace  the  atock  on  a  certain  day,  or  repay  the  money  on  a  subsequent  day,  with  such  interest 
in  the  mean  time  as  the  atock  itself  would  have  produced,  ia  not  usurious,  though  the  interest 
exceed  5  ser  cent ;  unlesa  the  transaction  be  colorable,  and  a  mere  device  to  obtain  mora 
Uiao  legal  interest.  Tale  v.  Wellinge,  3  T.  R.  581.  Sandert  v.  KenlUk,  8  T.  R.  162. 
See  Ukewise  Maddoekt  v.  RumbaU,  8  E.  R.  304.  But  if  the  lender  oblige  the  bor- 
rower to  fake  stock  at  a  rate  exceeding  the  market  price,  it  is  usury,  1  Esp.  N.  P.  11.  But, 
where  A.  having  a  vested  interest  in  stock,  which  he  cannot  transfer  till  a  future  day,  sells  hia 
intereat  in  the  principal  and  accruing  dividenda,  to  B.,  at  a  rate  much  below  the  current  price, 
tbia  bargain  is  not  usurious,  5  Bsp.  164.  Yet,  where  money  was  advanced  upon  the  security  of 
mmnimm.  which  waa  to  be  taken  back  by  the  borrower  at  a  fixed  advance  of  price  at  a  day  cer- 
tain, and  the  difference  in  the  price  exceeded  the  rate  of  5  per  cent.,  for  the  period,  during  which 
the  borrower  was  to  retain  the  money,  the  transaction  was  deemed  usurious.  SmedUy  v.  RtHh 
erto,  2  Campb.  607. 

^^cjc'\  13. — The  diacount  of  a  bill  *of  exchange  is  a  frequent  cover  for  uaury ;  and  the  rulea 
^^^J  with  respect  to  auch  dealings  are  these  s'^'Itja  usurious,  (as  we  have  pointed  out,)  to  sub- 
atitote  ffooda  for  money  at  an  excessive  value,  in  diacounting  a  bill  of  exchange  ;  but  it  is  other- 
wiae  where  the  goods  are  taken  at  an  ascertained  price,  I  Esp.  N.  P.  40.  And,  in  such  caaea, 
the  borrower,  who  seta  up  the  defence  of  usury,  need  not  disprove  the  value  ;  but  it  lies  upon 
the  lender  to  show  that  the  ^oods  were  reasonably  worth  the  price  fixed  upon  them,  2  Campb. 
975.  But,  where  the  plaintiflT  refused  to  discount  a  bill  unlesa  the  indorser  would  take  part  ia 
goodt  at  a  given  price,  and  the  latter  readily  acceded  to  the  propoaal,  aaying,  that  he  thought 
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be  coald  mtke  a  profie  of'them,  it  is  to  be  preeamed  thtt  the  goods  were  cinrged  beneath  their 
▼altte ;  and  the  defendant  must  prove  toe  contrary  if  he  would  impeach  the  transaction  as 
Usurious.  2  Campb.  553.  80,  an  exorbitant  diseoont  paid  to  the  aooepto^,  to  induce  him  to  pay 
the  bill  before  it  is  due,  is  not  usury.  Barclay  v.  WahuleVt  4  £ast  57.  Matkemt  ▼.  GrigUkt, 
t  B.  and  P.  153,  n.  ^  jt 

A  man  may  take  a  bill  of  exchange  to  market,  and  sell  it  (if  there  be  no  shiA  or  decree  te 
eoyer  a  discount)  for  any  price  which  he  can  obtain  for  it ;  and  though  the  price  which  he  obtains 
bear  no  proportion  to  its  value,  (if  it  had  been  cashed  upon  the  legal  terms  of  discount)  the  par- 
chaser,  nevertheless,  would  not  be  guilty  of  usury  :  it  might  be  otherwise  if  the  seller  indorsed 
the  bill,  and  remained  liable  to  be  sued  upon  it.  It  would  then  be  for  the  consideration  of  a 
jury,  whether  the  bargain  and  sale  of  the  bill  was  not  a  shift  for  a  loan:  for  it  cannot  be  too 
often  repeated,  that,  to  constitute  usury,  there  must  either  be  a  direct  loan,  and  a  taking  of  more 
than  Wal  interest  for  the  forbearance  of  payment;  or  there  must  be  some  device  for  the  pur- 
pose ofconcealing  or  evading  the  appearance  of  a  loan  and  forbearance,  when,  in  truth,  the 
transactiun  was  a  loan,  4  B.  R.  57. 

A  charge  of  seven  and  sixpence  percent.,  for  commission,  by  a  discounter  of  bills,  who  is  pot 
to  no  expense,  or  considerable  degree  of  trouble,  is  usurious,  1  Campb.  445 ;  and  see  Carttaim 
v.  Stein,  4  Maule  and  Selw.  194.  But,  where  accommodation  bills  were  drawn  and  accepted, 
upon  an  understanding  that  a  broker  should  be  paid  lOf.  ver  cent.,  for  raising  *money  T*.ycf 
upon  theiu,  it  was  holden,  thai  thejr  were  not  void  in  the  bands  of  an  innocent  indorsee,  *-  " 
who  advanced  the  money  at  legal  discount ;  though  the  broker  was  punishable  by  tbe  12th  of 
Anne,  for  taking  such  exorbitant  commission.  I'be  principle  of  the  decision  was  this :  that  the 
broker  did  not  advance  the  money,  nor  was  his  name  upon  the  bills,  and  legal  interest  only  was 
paid  for  the  discount. 

14.— Where  a  factor  advances  money  for  goods,  and  takes  legal  interest  for  his  advances,  if 
be  stipulates  for  a  higher  commiasion  upon  his  purchases,  than  he  would  have  been  contented 
to  charge  bad  he  not  furniahed  tbe  money,  the  tranejction  is  usurious,  2  Campb.  348.  So,  if  ths 
borrower  of  money  give  a  bond  for  the  principal  and  interest,  at  5  oer  ceiil.,  and  covenant  also 
at  the  same  time  to  pay  to  the  lender  a  certain  portion  of  the  profita  of  a  trade,  carried  on  by 
him  in  partnership  with  another  person,  thia  is  an  usurious  contract :  but  a  memorandum  in- 
dorsed on  a  bond,  which  waa  conditioned  for  tbe  nayment  oflOOl.,  by  quarterly  payments  of  5i« 
each,  and  interest  at  5  per  cent.,  **  that  at  the  end  of  each  year  the  interest  due  should  be  added 
to  the  principal,  and  then,  that  the  201.  received  in  the  oourao  of  the  year  waa  to  be  deducted, 
and  the  balance  to  remain  as  principal,"  was  held  not  to  be  usurious.  Le  Grange  v.  HamUion, 
4  T.  R.  613. 

15.— Lastly,  upon  this  head ;  if  the  form  of  the  security  import  a  loan,  it  may,  in  some  degree, 
contribute  towarda  making  the  contract  usurious:  but  the  substance  of  the  transaction  is  to  be 
principally  regarded,  against  which  expressions  in  the  instrument,  which  can  only  with  strict 

Iiropnety  be  applied  to  a  loan,  have  but  little  weight.  The  aubsequent  acta  of  the  parties  may 
ikewise  be  a  material  evidence  of  the  intention,  unless  properl3r  cleared  up  and  explained,  2 
Black.  Rep.  864.  And  every  circumatance  by  which  a  contract  ia  assimilated  to  a  loan,  bears 
tbe  aspect  of  corruption,  and  has  a  tendency  to  reveal  the  mala  Julea  of  an  asurious  contract. 
But  the  question  whether  the  contract  ia  in  substance  a  loan,  disguised  in  a  shape  to  evade  the 
law,  or  a  bona  fide  contract  of  another  apecies,  belongs  to  the  decision  of  tbe  jury ;  and.  in  Chtt' 
terfidd  v.  Janeen^  the  Master  of  ike  Bolls  obaerved,  that,  whether  an  agreement  was  usurious 
or  not  might  be  'determined  two  ways— 1.  On  the  verdict  of  a  jury,  on  a  plea  of  the  r«aga 
corrupt  agreement.  2.  By  the  court's  exercising  their  own  judgment  on  the  particular  '- 
circumatancea  of  the  case ;  aa  in  Roberts  v.  Trewutyne,  Cro*  Jac.  307.  Bee  likewise  Carstoin 
v.  Stein,  4  Maule  and  Selwyn,  194. 

II. — What  Contrads  Usury  avoids, 

1.— The  statute  9th  Anne,  c.  16.,  haa  three  branchea :  the  first  has  already  been  explained ; 
the  second  branch  is,  that  all  bonds,  contracts,  and  assurances  whatsoever,  whereupon  or 
whereby  there  shall  be  reserved,  or  taken  above  the  rate  of  5  per  cent,,  shall  be  uiferly  void  ; 
the  third  branch  inflicts  the  penaltY.  The  whole  of  the  aecond  branch  has  for  its  object  the  va- 
lidity of  the  security.  In  considering  how  far  usury  avoida  the  contract,  the  chief  points  are, 
what  contracts  and  securities  are  avoided  b^  usurious  dealings,  snd  between  what  persons. 

2. — Now  aa  auch  securities  are  made  voidable  by  statute,  so  the  words  of  the  statute  are  the 
deacription  and  condition  of  the  invalidity,  that  is  to  say,  those  securities  only  are  void,  which 
fiUl  within  the  terms  of  the  statute.  The  words  of  the  statute  are  **all  bonds,  contracts,  and 
assurances  whatsoever,  whereupon  and  whereby  shall  be  reserved  or  taken  above  the  rate  of 
52.  in  the  hundred."  As  to  the  first  part  of  the  description,  the  words  bonds  and  contracts  re- 
quire no  explanation :  the  words  assurances  comprehend  notes,  bills  of  exchange,  Slc.  But  a 
main  distinction  under  this  head,  and  which  has  let  in  manjr  mischiefs,  is,  that  none  of  the  above 
worda  comprehend  a  judgment ;  a  judgment  not  being  a  thing  of  contract,  but  the  act  of  law  in 
invituM.  Hence,  to  icire  facias  on  a  judgment  usury  cannot  be  pleaded :  as  a  remedy,  the 
court  may  be  moved  to  vacate  the  judgment ;  but  in  the  exercise  ot  this  discretion,  the  court, 
having  assumed  it  only  for  the  necessity  of  meeting  the  |>erverse  ingenuity  of  usurers  through 
all  their  shifts,  will  act  with  great  caution ;  judgments  being,  from  their  general  nature,  such  as 
to  conclude  courts  of  law.  Where,  however,  it  is  a  judgment  bv  confession,  entered  up  in  pur- 
■uance  of  a  warrant  of  attorney,  the  court,  if  the  fact  of  usury  be  not  controverted,  will  set  A 
aside ;  but,  where  there  are  *controverted  facts,  the  cotirt  will  direct  an  issue  to  try  tbe  r*Q£| 
nsory.    Cook  v.  Jones,  Cowp.  737.  ^ 
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Bot  where  ilrarioae  eeciiriiiei  hare  been  acted  on,  and  the  money  partly  paid  by  the  borrower^ 
the  court  will  not  set  aside  a  judgment  and  execution,  but  upon  the  terms  of  the  defendiint  re* 
paying  the  principal  and  legal  interest.    Hindle  v.  0*Brieii,  1  Taunt.  413. 

3.  The  second  part  of  the  above  description  of  invalid  usurious  securities  contains  the  circum* 
stances  that  make  them  void ;  **  that  there  shall  be  reserved,  or  taken  above  the  rate  of  five 
pounds  in  the  hundred.'*  Now,  the  manifest  construction  of  these  words  is  in  the  past  sense* 
i.  e.  that  such  usury  has  been  reserved  or  taken  upon  them,  either  by  an  agreement  previous 
to  the  making,  or  at  the  time  of  making  such  security.  For  if  the  usury  be  taken  by  an  after 
act,  it  of  course  belongs  to  that  after  act,  and  is  not  reserved  on  the  secunty.  It  makes  no  part 
of  soch  security.  The  usury,  in  the  words  of  the  statute,  is  something  which  taints  and  corrupts 
the  security  at  the  time  of  making  it.— Ii  comes  illegitimate  into  the  world,  and  this  disability 
follows  it.  with  a  le^al  disqaalificaiion,  through  all  its  stages.  It  is  nuUius^iua  ;  it  comes  into 
the  world  with  no  rights ;  and  goes  through  it  in  the  same  condition. 

4.  Any  thing,  however,  subsequent  to  the  contract,  cannot  avoid  the  security. — The  usury 
or  agreement  tor  usury,  as  above  said,  must  precede  the  contract,  and  make  a  part  of  it.  Hence, 
if  a  security  be  given  for  the  principal  and  legal  interest,  and  the  holder  afterwards  tske  more 
than  the  legal  interest,  such  taking  would  be  usury  in  tho  person,  but  is  not  usury  in  the  con 
tract.  For  the  same  ireason,  any  arbitrary  remuneration  being  afterwards  given  will  not  avoid 
the  security.  Thus,  in  Lowe  v.  Waller,  2  Dou^l.  739,  the  Court  of  King's  Bench  held,  that  a 
bill  of  exchange,  given  upon  a  usurious  consideration,  was  void  even  in  the  hands  of  an 
indorsee  for  a  valuable  consideration,  without  notice  of  the  usury :  and  this  case  has  always 
■inoe  been  considered  the  Isw  upon  the  subject ;  but  where  there  was  no  usury  in  the  inception 
of  the  bill,  a  subsequent  indorsement  for  a  usurious  consideration  was  held  not  to  avoid 
*270l  '^  ^"  ^^*  hands  of  an  innocent  holder.    Parr  v.  Eliasan,  1  East.  93.    CardweU  v. 

'  '>  Martin,  9  East.  191.  See  ^likewise  1  Saund.  295,  where  the  old  cases  on  this  point 
•re  collected. 

5.  Therefore,  as  to  the  persons  between  whom  such  securities  (having  usurer  in  their 
inception)  are  void,  the^r  are  void  in  all  hands ;  for  beins  bad  titles  thev  give  nothing.  In  a 
word,  as  to  their  condition  as  securities,  they  are  within  the  analogy  of  bills  of  exchange  on  bad 
stamps. 

6.  But  as  this  circumstance,  t.  e.  the  invalidity  of  usurious  securities  in  innocent  hsnds,  un 
necessarily  falls  bard  upon  such  parlies,  the  courts  of  law,  in  order  to  preserve  the  equity  of  the 
ease,  will  proceed  upon  very  nice  distinctions  in  avoiding  aecuri:ies  in  such  hands ;  and  will 
eagerly  avail  themselves  of  every  incidental  circumstance,  to  put  the  original  usury  out  of  the 
security.  Thus,  where  A.,  for  a  usurious  consideration,  gave  his  promissory  note  to  B.,  who 
transferred  it  to  C.  for  a  valuable  consideration,  without  notice  of  the  usury,  and  afterwards  A, 
gare  to  (7.  a  bond  for  the  amount,  it  was  held  not  to  be  usury.  Cuthbert  v.  Haley ,  8  T.  R.  390 
But  if  A,  had  given  B.  his  bond  on  consideration  of  such  note,  it  would  have  been  within  the 
sfstnte.  So,  a  h<ma  jide  debt  is  not  destroyed  by  being  mingled  with  a  usurious  contract  re* 
Isting  xo  it.  Gray  v.  FmoUr,  1  H.  B.  462.  And  after  usurious  securities  given  for  a  loan  have 
been  destroyed  by  mutual  consent,  a  promise  by  the  borrower  to  repay  the  principal  and  le^l 
interest  is  binding.  BameM  v.  Hedley,  2  Taunt.  184.  The  reason  is,  that  though  the  (Sat 
contract  was  void  by  usury,  yet  as  the  debt  still  subsisted,  a  new  contract  without  usury  was 
good. 

In  the  same  manner  intermediate  usury,  in  the  discount  of  bills  of  exchange  good  in  their 
inception,  does  not  affect  the  bills  themselves.  The  person  who  takes  the  usury  may  incur  the 
penalty ;  but  the  bill  is  go<}d  in  the  hands  of  an  innocent  holder.  Daniel  v.  Cartony,  1  Esp. 
374.  See  likewbe  Turner  v.  Helme,  4  Esp.  11.  But  where  a  bill  was  drawn  for  the  purpose 
of  ejecting  a  usurious  contract  between  the  acceptor  and  a  stranger,  who  undertook  to  dis* 
count  it,  the  bill  was  holden  to  be  void,  though  the  drawer  waa  not  privy  to  such  contract. 
Yanne  v.  Wright,  I  Campb.  131.  In  which  case  Lord  Ellenhorougk,  recognizing  the  autho- 
rity of  Ijome  V.  Waller,  says,  **  That  where  there  is  a  corrupt  agreement  that  a  bill  ahould  be 
9^..<l  ^discounted  at  usurious  interest,  it  is  vitiated,  into  whatever  handa  it  mi^ht  afterwards 
^  •>  come."  But  where  a  bond  was  given  for  the  performance  of  a  usurious  contract, 
which  was  afterwards  cancelled  by  the  consent  of  the  parties,  snd  a  fresh  bond  taken  for 
the  principal  and  interest,  deducting  the  payments  illegally  made  on  the  former  contract, 
such  second  bond  waa  held  to  be  valid.  Wright  v.  Wheder,  1  Campb.  165,  n.  In  the  same 
manner,  where  the  acceptor  of  a  bill  of  exchange,  drawn  in  pursuance  of  a  usurious  contract,, 
accepted  a  second  bill  for  the  purpose  of  raising  money  to  take  up  the  former,  and  the  second' 
bill  was  discounted  by  tihanaide  indorsee  at  the  legal  rate  of  interest,  the  second'  bill  was 
held  no?  to  be  affected  by  the  usury  which  contaminated  the  first.  Dagnal  «.  Wyke,  % 
Campb.  33. 

7.  if  a  man  indebted  to  another  in  a  hona  ide  debt,  makes  a  contract  with  his  creditor,  on 
which  he  stipulates  to  pay  usurious  interest,  although  the  contract  be  void,  it  does  not  destrov 
the  original  debt.  Gray  v.  Fowler,  ante.  And  it  has  long  been  acknowledged  in  Courts  ofi 
Equity,  that,  notwithstanding  usurious  securities  have  been  given,  the  money  lent  is  a  debt  in 
conscience  and  ought  to  be  repaid  with  legal  interest.  And  the  court  will  not  relieve  against 
usurious  oontrocis,  unless  the  debtor  pay  the  principal  and  legal  interest.  2  Vesey,  567.  3 
Bro.  Ch.  Ca.  649.  The  ground  of  the  practice  in  the  Courts  of  Eauity  is,  not  that  they  con« 
aider  the  defendant  as  entitled  to  the  money,  but  because,  unless  the  complainant  waivea  ths 
penalties  c^  the  statutes,  and.  amongst  them,  the  forfeiture  of  the  money  lent,  the  defendant 
eould  not  answer  without  criminating  himself,  which  s  Court  of  Equity  will  not  compel  him  to 
do.  See  likewise,  Ftlsroy  v.  GwiUim,  I  T.  R.  153,  where  in  trover  for  goods,  which  had 
been  pledged  for  money  advanced  on  a  usurious  contract.  Lord  MamJUld  held,  that  it 
Weeaaary  to  prove  a  prsvious  tender  of  the  money  actually  due. 
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With  resMct  to  the  third  branch  of  the  statute,  the  penalty,  rery  few  obaerratione  witl  h^ 
■ofEcient.  The  statutes  of  usury,  being  pensl,  are  construed  strictly :  and  the  act  of  usury,  io 
order  to  fall  within  the  terms,  n^ust  be  complete.    Hence  it  follows,  (and  it  has  been  so  de- 
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•od  not  from  the  making  of  the  contract;  unless  more  than  legal  mterest  be  received  at  the 
time  of  the  contract.  Doug.  235,  8  Wils.  261.  And,  as  we  have  before  shown,  that  there  may 
be  usury  in  the  person,  and  not  in  the  security  ;  the  security  remaining  good,  and  the  usury 
being  subsequent ;  so  the  person  may  be  subject  to  the  penalties,  whilst  the  security  (tli# 
•cession  and  meane  of  the  usury)  may  be  valid ;  and,  on  the  other  hand,  the  security  may  be 
illegal  and  void  by  the  statute,  whilst  the  party  may  not  be  subject  to  the  penalty  of  it.  For  if 
a  man  contract  ib;-  more  interest  than  the  ataiwfe  allowa,  and  alterwards  takes  no  more  than 
legal  interest,  the  eeourity  indeed  is  void ;  but  the  penalty  is  not  incurred.  And  herein  agree 
all  the  cases,  ancient  and  modem.  Air^kam  ▼,  Bunn,  4  Burr.  2253.  Flowr  ▼.  Edwar^^ 
Cowp.  114.  Fither  v.  Btuley,  Dougl.  237.  See  likewise  WUUamB*  Saumders  295,  where 
many  of  the  eld  cases  are  coUected,  and  the  pleadings  in  the  actioo  for  usury  e^lained. 
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SIMPSON  9.  BUSS. 

A*  lays  a  wager  of  25  guineas  with  B,  upon  the  event  of  a  horse  race,  and  C.  takes  the  risk  of 
10  guineas  (psrt  of  the  25)  as  his  share  of  it.  A.  wins  the  wager,  but  before  he  receives  the 
money  from  B.  he  pavs  C.  10  i^uineas  as  his  portion  of  the  bet.  B.  never  paid  the  wager  to 
A.,  and  all  hope  of  obtaining  it  was  lost.  Held,  that  A,  was  entitled,  notwithstandinc  the 
statutes  of  gaming,  to  maintain  an  action  of  money  had  and  received  against  C.  for  the  itX 
guineas  which  he  had  paid  him. 

m 
m 

This  was  an  action  for  money  had  and  received.  The  plaintiff,  being  at 
Epsom  races  in  1813,  laid  a  bet  of  fifteen  guineas  with  a  Captain  B,  upon  a 
horse  which  was  to  run.  The  defendant,  who  was  a  training  groom  and  stand- 
ing by,  catted  the  plaintiff  aside,  and  told  him,  ''You  had  better  double  the  bet, 
for  that  horse  will  certainly  win."  The  plaintiff  then  betted  twenty-five 
guineas,  and  asked  the  defendant  to  take  half  of  it  with  him ;  the  defendant  said 
he  would  not  take  half,  but  he  would  *'  go  ten  guineas."  The  plaintiff  agreed 
to  this  proposal,  and  the  horse  won.  Shortly  after  the  race  the  defendant 
asked  the  plaindfP  to  pay  him  his  ten  guineas,  as  he  was  obliged  to  go  to 
Netomarket  that  day.  The  custom  at  Epaem  races  was  not  to  pay  the  bet 
upon  the  ground,  but  to  settle  at  Tatter  salts  next  morning.*— The  plaintiff  paid 
him  the  ten  guineas,  and  the  next  morning  Captain  B.  shot  himself;  the  plain- 
tiff never  obtained  the  original  bet,  and  brought  the  present  action  to  recover  the 
ten  guineas  which  he  had  paid  the  defendant. 

*Bio88etti  Serjt.,  objected,  that  this  action  could  not  be  maintained,   rtniyj. 
as  it  arose  out  of  a  gaming  transaction:  he  cited  9  Anne,  c.  14.  $  2. 13   ^ 
Geo.  n.  c.  19. 

Best^  Serjt,  contra, — This  was  not  a  bet  upon  a  horse  race ;  it  was  one 
degree  removed.  If  it  had  been  an  action  against  Captain  B,  the  objeclioii 
might  have  been  good:  he  cited  Fetrie  v.  Hannay^  3  T.  R.  418. 

GiBBs,  C.  J. — This  is  a  nice  point,  and  I  will  give  the  defendant's  counsel 
liberty  to  move,  if  he  desires  it;  but  1  think  the  plaintiff  has  a  right  to  recover, 
on  the  ground  that  the  consideration  failed  upon  which  he  paid  ihe  money. 
The  money  was  paid  by  the  plaintiff  to  the  defendant,  upon  the  suppoflitio& 
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thai  Im  should  nceive  it  back  fixMt  GapteiiftjSt  I  afftofoj^moi^dMiiloae^tiH* 
the  statutes  of  gaming  do  not  apply. 

Bestt  Serjt,  and  Co$Mfn  for  plMiittffl 

BIo9$eit^  Seiju,  foi  defendant 

Vida  Pttris  V.  iTafMov,  3  T.  R.  418.  M*AlUtUr  r.  Hadm,  2  GsnpbeU.  43$)  aad  SaW 
wyn's  HTut  Priutj  uUs  Wager,  1238,  where  the  caaea  ace  coUacted.  Thia  oaae  w^a  not  afisK- 
vaida  moved. 


^o      •ADJOURNED  SITTINGS  AFTER  TRINITT  TEBM*  AT 
^*J  WESTMINSTER,  66  GEO.  HI.  1816. 


DAVIS  V.  LIVING  et  aU 

1.  In  an  action  of  tort  against  seyeral,  if  there  be  eridence  against  aome  only,  and  nons 

r'nat  othera,  it  is  cuiscretionary  with  the  judge  at  nut  priuM,  whether  he  will  direct 
acooittal  of  auch  defendanta,  against  whom  there  is  no  evidence,  at  the  eloee  of  th# 
plaintiff* a  case,  for  the  purpose  ormaking  them  witneaaea  fiiir  the  co-defandanta.  ftat 
aneb  an  intermodiate  acquittal  ia  not  a  matter  which  the  defandanta'  counaol  caai  okdm 
af  rigbc 
1  An  uncertificated  bankrupt  hires  a  ahop;  gooda  are  supplied  ia  the  name  of  hia  asa, 
bat  principally  upon  the  father'a  guaranty :  Held,  that  his  aaaigaeea  were  Uablo  te  an 
action  of  treapass  at  the  auit  of  the  aon,  for  seising  them  aa  the  gooda  of  tha  battkrapt. 

Thb  was  an  action  against  the  assignees  and  messenger  under  a  conrmissian 
of  bankrupt  against  Davis  the  elder.  The  plaintiff  had  succeeded  to  his 
Cither's  business,  and  lived  in  a  shop  whicli  had  been  taken  in  his  fathev's 
name;  but  he  carried  on  trade  in  his  own  name.  The  father  was  a  baidirupt» 
and  had  not  obtained  his  certificate.  The  assignees  under  his  commission* 
suspecting  that  the  goods  in  the  plaintiff's  shop  belonged  to  the  father,  and  that 
the  son  was  only  a  colorable  owner,  seized  them  under  the  commission  against 
the  father;  and  the  present  action  was  brought  by  the  son  for  the  trespass.  It 
was  proved  on  the  part  of  the  plaintiff,  that  one  of  the  assignees  was  present 
with  the  messenger  when  the  goods  were  taken;  but  the  witness  did  not  know 
the  messenger's  name,  and  could  not  swear  that  he  was  one  of  the  defendants. 

Best  J  Seijt.,  insisted,  that  all  the  defendants  should  be  acquitted,  except  the 
MwA-i  assignee,  who  was  'proved  to  have  directed  and  made  the  seizure: 
^  this,  he  stated,  was  for  the  purpose  of  making  the  messenger  a  wimess 
far  the  other  defendant. 

GiBBs,  C.  J.— -1  do  not  think  I  am  called  npon  to  divect  the  jnry  to  aeqntt 
them  in  this  state  of  the  cause.  It  is  not  a  matter  of  right  which  the  defend-* 
aat's  counsel  can  claim ;  it  is  discretionary  with  the  judge.  And  were  I,  in  this 
stage  of  the  proceedings,  to  direct  the  jury  to  acquit  the  messenger  who  is 
joined  as  defendant,  I  am  not  certain  tliat,  when  acquitted,  and  called  as  wit- 
ness, he  might  not  prove  iMmself  a  trespaaser. 

It  appeaired  in  the  course  of  the  pkuntiff 's  case,  thnt  Mwkard  DanU,  t)i» 
ftlher,  had  taken  the  ahop  in  his  own  name;  that  he  had  brought  with  him  tke 
old  costomeiB  firom  the  shop  in  which  he  earried  on  trade  when  ho  beoame  a 
hukropt;  that  he  Kved  in  the  shop  with  his  son;  tiiat  he  oMhsred  and  seleoted 
the  goods,  though  the  pwehsees  were  made  in  the  name  oC  his  son,  and  credit 
vaa  alone  given  to  his  son;  bul,  in  one  or  two  ia8taiieefl»/the  fiithes  had 
gMsamied  the  paymemi. 

Jai<»  8eqt.,  contMdrdr  ihai  thase  west  cMrrriinslinftf«»  fiasi  wlndi  tlii»  jwy. 
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might  collect  that  the  plaintiff  had  only  a  colorable  title ;  and  that  the  property 
seized  was  virtually  the  bankrupts  property. 

GiBBs,  G.  J. — ^It  is  a  hard  rule  of  law  upon  persons  in  the  condition  of  an 
uncertificated  ^bankrupt,  that  the  assignees  should  be  authorized  to  seize  rM77 
goods  in  his  possession,  and  divide  them  amongst  his  creditors,  although  '- 
such  goods  have  been  subsequently  acquired,  upon  his  own  credit,  from  per- 
sons who  have  chosen  to  run  the  risk  of  trusting  him.  But,  io  the  present 
case,  whoever  owned  the  shop,  the  goods  were  supplied  upon  the  credit  of  the 
plaintiff;  and,  admitting  that  the  father  guarantied  payment  to  the  persons  who 
supplied  the  goods,  he  could  not  thereby  acquire  any  property  in  them,  of 
which  the  assignees  can  possess  themselves. 


LenSf  Serit,  and  Comyn,  for  the  plaintiff. 
Beat  and  yaughanf  Serjts.,  for  the  defendants. 


Verdict  for  the  plaintiff. 


•TOWNSEND  et  al.  v.  INGLIS,  REED,  IRVINE  &  Go.     [*278 

A.  is  employed  by  B.  ^  Co,  as  their  broker.  He  sells  goods,  the  property  of  his  princi- 
pals, lying  in  the  London  Docks,  to  C,  and  draws  a  bill  of  exchange  in  Am  own  name, 
which  C.  accepts  for  the  amount,  and  pays.  A.  becomes  a  bankrupt ;  B.  <(■  Co,  disayow 
the  transaction,  and  call  upon  C.  for  payment ;  C.  refuses  to  pay,  alleging  that  he  had 
already  paid  the  broker,  and  brings  trover  for  the  goods  afainst  B.  ^  Co.,  and  the 
Treasurer  of  the  London  Docks,  ileld,  that,  inasmuch  as  ^.  <(•  Co.  had  sufiered  their 
•  broker,  upon  tome  onattono,  to  draw  bills  in  his  own  name,  without  mention  of 
them,  as  nis  principals,  they  were  bound  by  the  payment  which  had  been  made  to  him 
bv  C,  in  the  present  case :  that  the  action  well  lay  against  B,  ^  Co.  but  that  the 
Treasurer  of  tne  Dock  Company  was  entitled  to  an  acquittal. 

This  was  an  action  pf  trover,  brought  to  recover  the  value  of  nine  casks  of 
hare  skins.  Taylor  fy  Co.  were  employed  by  Reed^  Irvine  if  Co.  as  their 
brokers.  Gn  the  27th  of  December,  1814,  they  sold  to  the  plaintiffs,  on 
account  of  Reed^  Irvine  fy  Co,,  nine  casks  of  hare  skins,  at  30$.  per  dozen, 
then  in  bond  in  the  London  Docks,  payable  by  a  bill  of  four  months ;  or  two 
and  a  half  per  cent,  discount  for  money ;  prompt,  fourteen  days.  On  the  7th 
oi  January,  1816,  Taylor  obtained  the  delivery  note,  for  the  purpose  of  having* 
the  skins  numbered,  and  to  ascertain  the  sum  for  which  the  bill  was  to  be 
drawn.     The  note  was  in  tliese  words : — 

**  London,  7th  of  January,  1815. 

^  To  the  Superintendent  of  the  London  Docks ;  please  to  weigh,  deliver, 
transfer,  or  re-house,  to  the  order  of  Messrs.  Townaend  ^  Co,,  the  r^tw^Q 
under-mentioned  *goods;  they  paying  charges  to  the  10th  instant.  ^ 

'*  Signed  for  Reed,  Irvine  4*  Co. 

"B.  Frebland.'* 

A  bill  of  parcels  was  then  made  out,  in  the  usual  form,  to  the  plaintiffs  ;  but 
the  skins  were  not  sorted  until  the  9th  of  February.  Taylor  fy  Co.  then  drew 
a  bill  in  their  own  names,  and  payable  to  their  own  order,  upon  the  plaintiffs, 
for  the  price  of  the  skins.  The  plaintiffs  accepted  the  bill,  which  bore  date  the 
10th  of  January,  being  the  expiration  of  the  prompt,  and  paid  it  when  it  became 
due.  Taylor  ijf  Co.  JUscounted  the  bill,  applied  the  proceeds  to  their  own  use, 
and  became  bankrupts  on  4he  first  of  March  following.  Reed  4*  Co.  then  dis- 
avowed the  act  of  the  brokers,  and  countermanded  the  delivery  of  the  goods. 
The  skins  continued  in  the  docks  till  September,  1815,  when  they  were  deliv- 
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ered  by  the  Company  to  the  order  of  Eeed  ^  Co,    The  plaintifik  did  not  make 
a  formal  demand  of  the  Company  till  January j  1816. 

It  was  in  evidence  that  Taylor  4*  Co,^  in  several  instances  during  the  course 
of  their  dealings  with  Heed^  Irvine  ^  Co.,  had  drawn  bills  in  their  own  names  for 
goods  which  they  had  sold  on  their  account ;  that  they  sometimes  indorsed  the 
bills  over  to  their  principals  immediately  upon  their  being  accepted ;  at  other 
times,  they  kept  them  till  their  maturity,  and  paid  the  money  at  the  expiration 
of  the  time. 

*2801  ^'^^  ^^^  BoMonquel,  Serjts.,  for  the  defendants,  made  two  points  :*— 
->  1.  It  is  admitted  that  Beed  4r  Oo*  have  not  been  paid  for  these  skins ; 
the  broker  alone  has  received  the  money,  who  was  known  to  the  plaintififs, 
to  be  acting  as  an  agent.  The  contract  disclosed  the  name  of  the  principals ; 
the  plaintills,  therefore,  should  have  gone  to  them ;  they  acted  incautiously  in 
giving  the  bill  to  the  broker  without  the  express  consent  of  the  principals. 
Where  the  agent  acts  as  a  principal,  the  purchaser  who  deals  with  him  is  safe 
in  paying  htm  ;  but,  where  he  is  a  known  agent,  if  the  purchaser  make  the 
payment  personally  and  expressly  to  the  broker,  whose  authority  extends  only 
to  sale,  and  not  to  receive  payment,  he  acts  at  his  own  risk. — 2,  Mr.  Inglis^ 
the  Treasurer  of  the  Dock  Company,  is  entided  to  an  acquittal :  at  the  time  of 
the  formal  demand  of  the  goods,  they  had  been  delivered  out  to  the  order  of 
Beed  4f'  Co.,  near  four  months.  They  had  never  been  entered  in  the  name  of 
the  plaintifiTs  in  the  dock  books  ;  the  sale,  as  between  the  plaintiff's  and  Beed  ^ 
Co,,  might  be  complete,  but  the  Dock  Company  had  not,  by  any  act  of  their 
own,  attorned  to  the  transfer:  they  had  not,  therefore,  been  guilty  of  a 
conversion. 

Zenjr,  Seijt.,  con/ra.— With  respect  to  the  first  question,  it  is  in  evidence 
that  Beed  fy  Co,  had  authorized  the  broker  to  draw  bills  and  receive  payments 
in  many  instances.  He  had  made  him  his  agent  with  this  large  authority,  and 
must  incur  the  risk  of  the  credit  he  gave  him.  With  regard  to  the  second  ob- 
M>Q|-i  jection  ;  the  Dock  Company,  by  *the  deUvery  of  skins,  in  September, 
^  1815,  to  the  order  oi  Beed,  Irvine,  ^  Co,,  which  skins,  by  the  contract 
of  sale  and  payment,  were  at  that  time  the  property  of  the  plaindffs,  had  been 
guilty  of  a  conversion.  They  are  bound  to  a  knowledge  of  the  rights  of  the 
parties  whose  property  they  have  in  their  custody,  and  assume  to  dispose  of. 

GiBBs,  C.  J.— The  defendants  contend  that,  as  the  plaintiffs  have  paid  the 
broker,  and  not  them,  they  are  entided  to  the  skins.  The  plaintiffs  rest  their 
case  upon  this  ground ;  that,  in  paying  the  broker,  however  unusual  that  prao* 
lice  may  be,  they  have  paid  an  agent  who  was  acting  in  a  course  of  dealinff 
established  between  himself  and  the  defendants,  and  whose  authority  extended 
to  draw  bills  in  his  own  name,  and  to  receive  payment.  I  think  there  is  evi- 
dence for  the  jury  to  collect  that  Taylor  ^  Co,  had  thia  authority  from  their 
principals.  I  am  likewise  of  opinion  that  the  Treasurer  of  the  Dock  Company 
is  not  answerable.  Though  the  skins  were  the  property  of  the  plaintiffs  from 
the  completion  of  the  bargain,  the  Company  had  made  no  transfer,  and  had  no 
notice  of  their  possessory  tide,  when  they  delivered  the  skins  to  Beed  4*  Co,f 
in  September,    Mr.  Inglis,  therefore,  is  entided  to  a  verdict. 

The  jury  found  a  verdict  for  the  plaintiffs  against  Beed,  Irvine  ^  Co,s  and 
aoquiticd  the  treasurer,  Mr.  Inglis. 

MgQi       *Len9  and  Vaughan,  Serjts.,  and  Marryait,  for  the  plaintiffs. 
^       Best  and  Bosanquet^  Serjts.,  for  the  defendants. 

REPORTER'S  NOTE. 
See  the  London  Dock  Act,  39  and  40  6.  3.  c.  47.  a.  151.     See  likewiae,  Favme  v.  Bennett, 


11  Bm  36.  Fiekermg  v.  Buek,  15  Case  38.  Skipleu  v.  fyawr,  1  Maule  and  Selw.  484.    WkiU' 
head  T.  Tadkctt,  15 1^1 400. ;  and  Fenm  v.  Marrwm,  3  T.  R.  757. 
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•DURSELL  et  id.  t.  BEDERLBT.  £*1^3 

1.  It  if  tli«  duty  of  the  assured »  not  only  to  oommunicate  to  the  underwriter  articles  of  intelli 
gence  which  may  aflect  his  choice,  whether  he  wiM  insure  m  all,  and  «t  what  premiam  be  will 
msurs ;  bat,  liktwise*  all  niOMm  and  refions  whieb  may  taad  to  «nhanos  ^e  magiiiiado  of 

2.  The  opinion  of  underwriters,  whether,  upon  certain  facts  being  communicated  to  them,  they 
would  nave  insured  or  not  the  particular  voyam^  cannot  be  received  as  evidence.  The  mm- 
tcriality  oC  the  intetti^eneeor  rumors,  which  the  assured  is  cimged  with  lisnriog  suppressed, 
is  a  question  for  the  jury,  under  the  civovmsiances  of  the  ease,  and  ought  not  to  rest  upon 
ihe  t^ioion  of  mercanitie  nen. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Bazar d^  which  had 
letters  of  marque  as  a  privateer,  from  the  6th  of  March  to  the  6(h  of  May  in- 
clusive, during  the  cruise  against  the  enemies  of  Great  Britain^  in  sea  and  port, 
&c.t  with  the  usual  terms.  The  policy  had  been  effected  by  Mr.  WiliU,  the 
broker ;  and  bore  date  the  24th  of  March. — ^The  ship  was  fitted  out  in  Jersey  : 
fihe  sailed  on  her  cruise  on  Sunday^  the  6th  of  March^  at  noon  ;  and  at  five 
o*dock  the  next  morning  she  was  captured  by  two  French  frigates  and  a  sloop 
cf  war*  about  twelve  leagues  from  Jersey,  and  carried  into  St,  Maloes. 

It  was  in  evidence,  that  on  the  8th  and  0th  of  Afarch,  there  were  reports  in 
Jersey  J  which  gained  considerable  credit,  that  some  Drench  frigates  were  about 
Ihe  coast ;  and  that  a  capture  had  been  made  on  tlie  7th ;  that  on  the  latter 
day  a  ship's  binnacle  had  been  afloat  at  sea,  on  which  was  a  compass  of  a  par- 
ticular description.  The  order  of  insurance,  which  was  sent  by  the  plaintiffs 
to  the  broker,  bore  date  the  16th  of  March  ;  up  to  which  time,  from  the  sailing 
of  the  ship  on  the  6th,  these  reports  continued  to  prevail,  and  were  uncon- 
tradicted. The  plaintiff's  letter  was  not  received  by  the  broker  till  the 
24th  of  March^  on  which  day  *the  insurance  was  effected.  The  letter  tmo^ 
was  a  naked  order  to  insure  the  ship,  and  was  silent  as  to  all  of  the  re-  '- 
ports  which  prevailed,  and  as  to  all  the  circumstances  which  had  occurred  since 
Ihe  Hazard  sailed. 

J9es/,  Serju,  Ibr  the  defendant,  contended  that  the  plaintiffs  were  not  entitled 
to  recover :  they  have  suppressed  most  important  intelligence,  which  they  ought 
in  good  faith  to  have  communicated  to  the  underwriters.  If  these  rumors  had 
been  stated  at  Uayd^Sf  would  any  man  have  underwritten  this  vessel  upon  any 
terms  ?  They  have  insured  maUi  fide:  they  have  thrown  a  risk  upon  the  de- 
fendant, which,  upon  a  fair  disdosure  of  all  the  circumstances,  he  would  not 
have  undertaken.  He  relied  upon  Lynch  v»  JIamilton,  3  Taunt.  37,  and  the 
cases  there  cited. 

I^nsj  Seijt.,  oo»/y«.^^There  is  a  distmction  between  nuBors  and  actual 
intelligence.  There  is  no  case  which  goes  the  length  of  stating,  that  rumtHrs  are 
to  be  communicated  to  the  underwriters.  The  ease  of  Lynch  ▼•  Hamilton  was 
widely  different :  there  actual  intelligence  had  been  received  and  stuck  up  at 
Lloyd  *s  ;  but  mere  reports,  which  may  be  founded  or  nnfounded,  which  have 
nothing  precise  or  defined,  need  not  be  communicated.  He  admitted  that  it 
was  a  question  for  the  jury,  whether  the  rumors  which  prevailed  between  the 
6th  and  16th  of  March  were  of  such  a  description  that  the  plaintiffs  were  bound 
in  fairness  to  oommunicate  them. 

^Best,  Serjt,  proposed  to  e^  some  unde^writem  to  prove,  that  if  the  rtoge 
rumors  stated  had  been  communicated  to  them,  they  would  not  have  ^ 
engaged  in  the  risk. 

And  he  was  permitted,  notwithstanding  an  objection  of  Ze»w,  and  the  L.  C. 
J.  expressing  serious  doubts  as  to  the  admisnbikty  of  the  evidenoe,  to  exaoiaf 
to  this  fact. 

The  witnesses  stated,  they  were  of  opinion  that  the  rumors  ought  to  have 
been  communicated  to  the  underwriters. 
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GnM,  C  J.— -The  qnestion  h,  did  the  plaintiff  know  any  facts  injnrioas  to 
die  adventure,  which  ought,  in  common  hoiie8ty«  to  have  been  communicated  to 
the  naderwriten;  I  mean  aubetantiai  factfy  wluch  weie  likely  to  change  their 
opinion  as  to  the  magnitude  of  the  risk. 

Loose  rumors  which  have  gathered  together,  no  one  knows  how,  need  not 
be  communicated.  Intelligence,  properly  so  called,  and  as  it  is  undeistood  by 
mereantile  men,  ought  to  be  disclosed  when  known.  The  materiality  of  the 
&cts  known  and  suppressed  are  for  the  decision  of  the  jury^  If  the  conceal- 
ment be  of  a  materuil  fact,  whether  a  rumor,  report,  or  an  article  of  intelligenoe^ 
it  ought  to  be  communicated;  if  immaterial,  it  may  be  withholden.  I  am  of 
opimon*  though  I  received  it  with  reserve,  that  the  evidence  of  the  underwriters 
*28A1  ^^^  ^^^  called  to  give  their  opinion  of  the  materiality  *of  the  rumors, 
^  and  of  the  effect  they  would  have  had  upon  the  premium,  is  not  admis- 
eible  evidence.  Lord  Mansfield  and  Lord  Kenyon  discountenanced  this  evi- 
denee  of  "opinion;  and  I  think  it  ought  not  to  be  receivedt  It  is  the  province 
of  a  jury,  and  not  of  individual  underwriters,  to  decide  what  facts  ought  to  be 
communicated.  It  is  not  a  question  of  science,  in  which  scientific  men  will 
mosdy  think  alikOf  but  a  question  of  opinion,  liable  to  be  governed  by  fancy, 
and  in  which  the  diversity  might  be  endless.  Such  evidence  leads  to  nothing 
satisfactory,  anil  ought  on  that  ground  to  be  rejected.  In  the  present  case,  Uie 
reports  cannot  be  called  loose  ;  the  plaintiff  knew  the  frigates  had  been  off  the 
island;  a  capture  was  reported  to  have  been  made;  a  binnacle  had  actually 
been  seen  floating  with  a  compass  upon  it :  this  latter  circumstance  was  a  fact ; 
it  was  intelligence  in  its  proper  mercantile  sense.  Ought  not  the  plaintiff  to 
have  communicated  these  rumors,  coupled  with  the  facts,  to  the  broker  who 
was  to  obtain  the  policy.  He  knew  the  current  knowledge  of  Jtrney  on  this 
subject ;  the  underwriters  could  know  nothing  of  it.  If  therefore  a  coftimuni- 
eation  of  these  facts  would,  in  the  minds  oi  reasonable  men,  have  made  an 
impression  affecting  the  magnitude  of  the  risk  in  which  ihey  were  invited  to 
engaee,  they  ought  to  have  been  communicated. 

The  jury  were  of  opinion«  that  the  rumors  ought  to  have  been  com- 
municated. 

Verdict  for  the  defendant. 

,_^       *Zenf ,  Sent,  and  MantfatU  for  the  plaintiff, 
-l       Best  and  raughan^  Serfts.,  for  the  defendant. 

REPORTER'S  NOTE. 

Upon  those  principlei  of  good  faith  which  should  sovem  all  contracta  of  insannce,  the 
wiimil  ia  bound  to  communicaia  every  apedeaot'intelligence  that  he  haa,  which  may  affect  the 
Dind  of  the  underwriter  in  either  of  these  two  waya.  1.  Aa  to  the  point,  whether  be  will  inaure 
tt  alL  2.  Aa  to  the  point,  at  what  premhim  he  will  inaure.  There  are  aonie  old  caaea,  upon 
the  aebject  of  concealment,  which  nave  never  been  ahaken ;  though  aa  we  ahall  ahow,  aome 
rcaaonable  qualifications  have  been  engrafted  upon  them. 

We  sbalt  fifst  consider  what  concealments  will  vitiate  the  policy;  and,  secondly,  what  db- 
desaree  ere  nnnecesaery. 

1.  A  metehanc  bavin*  t  doubtful  sceount  that  m  ship  Hke  ki$t  was  taken,  insured  her  wtibout 
any  eonmunieadon  to  the  underwriiera ;  Lord  Mmeduidi,  Chancellor,  held,  that  he  ou^hc  to 
have  diacloeed  what  intelligence  he  bad  of  the  ship^s  danger,  and  which  might  hiduoe  him,  at 
least,  to  fear  that  she  waaloet,  though  he  had  no  certain  account  of  it ;  for  if  thia  bad  been  dis- 
covered, the  underwritera  would  not  have  insured  at  ao  aniall  a  premium ;  but  would  either  not 
iMve  tneuind  at  all,  or  at  a  higher  premium ;  therefore,  he  thought  that  the  concealment  of  this 
intelligenoe  waa  a  fraud.    UacMta  v.  Scandrgit,  2  P.  Wros.  170. 

So,  in  5easiait  v.  Fotunam,  2  Str.  1 183.  I'wo  daya  before  the  aubaeriptkm  of  the  policy,  tHe 
p|yntiff%  agent  meeived  a  letter  to  thisefleot  i  **  The  IStb  of  tbie  month  I  was  in  company  with 
the  ehap  Dmmpf  (the  abip  in  queaiion ;)  at  12  o'clock  in  the  night  loet  eight  of  her  all  at  once ;  the 
Oiptain  apoke  to  me  the  day  before  that  he  was  leaky,  ana  the  nest  day  we  had  a  hard  gale.'* 
The  ahip,  however,  continued  her  voyage  till  the  19th,  when  she  waa  taken ;  and  there  was 
an  pintenoe  of  any  knowledge  of  the  aeinal  loss  at  the  time  of  tbe  insurance.  Thia  letter  was 
%^gt  not  commanicnied  to  the  underwriter.  The  Chief  Justice  {Lee)  held,  that  the  letter 
"^^  *ooght  to  have  been  discrosed ;  for  either  the  defendant  would  not  have  underwritten,  or 
feave  insisted  on  a  higher  premium.    So,  in  WMies  v.  Gkwer,  1  New  Rep.  14,  the  eentenis  of 


130  Hastings  v.  Wilson.  N.  P.  1816.  [288 

a  letter,  which  ttated  the  prohable  time  of  the  ebip'e  Bailing,  were  witbholden  from  the  under* 
writers ;  and,  although  that  expectation  was  not  correct,  as  the  ship  did  not  sail  till  several  days 
afterwards,  yet  it  was  deemed  a  material  concealment. 

So,  in  BeekwaiU  y.  NalgrvM,  MS.  GuiidMaU  (cited  3  Taunt.  41.)  the  plaintiff  concealed  from 
the  underwriters  the  foct  that  he  had  received  a  letter  from  the  Cape  of  Crood  Hope,  stating  that 
there  were  then  two  or  three  French  privateers  in  those  seas ;  and,  upon  the  ground  of  that 
oonoealmeni,  he  was  nonsuited.  So,  in  Ljfnch  v.  IlamiUon  Bupra,  it  was  held,  that  the  owner 
was  bound  to  communicate  to  the  underwriters  any  intelligence  he  had,  which  might  affect  his 
choice,  whether  he  would  inaure  at  all,  and  at  what  premium  he  would  insure ;  whether  tha 
&ct  was  true  or  false.  Therefore,  where  some  ships  were  advertised  to  be  in  danger,  and  the 
insurer  efiected  a  policy  on  **  ship  or  ships,"  knowing  that  the  ship  was  in  danger  was  one  of 
ibem,  without  staung  the  ships'  names,  the  Court  of  Common  Pleas  held,  that  the  conceal- 
ment avoided  the  policy,  though  the  rumor  was  false.  3  Taunt.  37.  See  likewise  Web$tarr, 
Fosten,  1  Esp.  407.  PtUiM  v.  BnUUm,  Park.  250.  Batdife  v.  Sekoolbred,  Nareh,  488.  lyndk 
▼.  Duiuford,  in  error,  14  East.  495.  SamteU  ▼.  Lattdon,  5  Taunt.  363.  Gladttone  v.  King, 
1  M.  &  S.  35. 

The  same  rule  applies  to  policies  of  every  other  description.  In  contracts  of  chance,  the  cir- 
cumstances of  every  case  should  be  fully  and  fairly  disclosed.  Therefore,  where  A.  abroad, 
having  two  warehouses,  wrote  to  this  country  to  effect  an  insurance  upon  one  of  them  anty, 
without  stating,  as  was  the  iiict,  that  a  bouse  nearly  adjoining  it  had  been  on  fire  on^hat  evening, 
and  that  there  was  danger  of  the  fire  again  brooking  out,  and  sent  bis  letter  after  the  regular 
post  time ;  and  the  fire,  having  broken  out  on  the  next  day  but  one  following,  consumed  A.*m 
warehouse ;  it  was  held  to  be  a  material  concealment,  though  A,*s  letter  was  written  without 
any  fraudulent  intention.    Buffer.  Turner  and  Others,  2  Marsh.  Rep.  46. 

*II.— Js  to  what  diMdoMurte  are  not  neeeeeary,  [*289 

The  assured  is  not  bound  to  communicate  any  fact  which  the  underwriter  may  be  presumed 
to  know  equally  with  himself.  In  Vallanee  v.  Uewar,  1  Campb.  503,  Lord  EiUnborougk  thus 
lays  down  the  rule  of  disclosure^-**  The  rule  is,  that  the  broker  must  communicate  what  is  in 
the  special  knowledge  of  the  assured,  not  whai  is  in  the  middle  between  them  and  the  under- 
writer. He  is  not  bound  to  make  a  laborious  disclosure  of  what  is  known  to  all."  Therefore 
the  underwriters  are  bound  to  know  the  nature  and  circumstsnces  of  the  branch  of  tride  to 
which  the  policy  refers ;  and  if  the  usage  is  general,  it  makes  no  difference  that  it  is  not  uniform. 
See  Kingston  v.  Knibbs,  49  Geo.  III.  Sittings  alter  M.  T.  1  Campb.  508.  Pellf  v.  Royal 
Esdtanee  Assurance,  1  Burr.  341.  Tiemey  v.  Eiherington^  ibid.  348.  Lyons  v.  Bridge,  Doug. 
512.     Hoskins  v.  PiekersgiU,  Marsh.  727. 

Although  at  the  time  of  effecting  the  insurance,  the  underwriter  is  entitled  to  be  informed  of 
all  the  circumstances  relative  to  the  actual  state  of  the  vessel,  it  is  not  necessary  that  he  should 
be  apprised  of  all  the  calamities  which  have  previously  befallen  her  in  the  course  of  the  yqyage. 
Frteland  v.  GUn>or,  6  Esp.  14,  7  East.  457,  Aoc.  Sekoolbred  v.  Nutt,  Park.  300,  S.  C. 
Marahall  475. 

And  the  broker  is  only  bound  to  communicate  &cts  to  the  underwriters,  and  not  the  opin- 
ions and  apprehensions  occasioned  by  those  facts.  Bdl  v.  Bell,  *i  Campb.  475.  The  particular 
circutiistances  of  that  case,  however,  distinguish  it  from  Lyndh  v.  HamiUon  supra. 

The  non-communication  of  the  damageustate  of  goods  shipped,  from  wbicn  danger  is  likely 
to  ensue,  does  not  vitiate  the  policy,  where  these  circumstances  are  unconnected  with  the  caoao 
of  the  loss.    Boyd  v.  Dubois,  3  Campb.  133. 
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Ajaignees  sre  not  concluded  by  putting  up  the  premises  to  sell ;  they  may  make  an  experiment 
to  see  if  the  lease  be  beneficial ;  but,  in  p  case  where  they  put  up  the  premises  to  auction,  and 
found  a  purchaser,  and  received  a  deposit ;  but  the  contract  of  sale  afterwards  went  off,  with- 
out the  assignees  showing  any  reaaon  why  ihey  did  not  enforce  the  sale :  Held,  ihst  they 
were  liable  to  the  payment  of  rent,  as  **  assignees  of  all  the  estate,  and  interest,  &c.  of  thio 
bankrupt,  in  the  premiaea." 

The  plaintifTs  sued  as  executors  of  Sir  Elijah  Impty^  Knt,  deceased:  the 
defendants  were  assignees  of  Milton^  a  bankrupt. 

This  was  an  action  of  covenant  for  rent;  and  the  question  was,  whether  the 
defendants,  in  the  character  of  assignees,  were  liable  to  the  payment  of  rent. 
The  plaintiffs  charged  them  as  assignees  of  the  term,  by  derivation  from  the 
first  lessee  Milton.  Milton,  who  had  occupied  the  premises  in  question^ 
became  a  bankrupt  in  ^pril  1815,  when  the  defendants  were  chosen  assignees. 
They  paid  a  quarter's  rent,  and  on  the  8th  of  June  put  up  the  premises  to  auc- 
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tion ;  the  premwef  were  knocked  down  to  a  purchaser  for  400/.,  who  immedi- 
ately paid  a  depo<«it  of  09/.  Owing  to  some  cause  which  did  not  appear  in 
endence,  but  which  was  alleged  by  the  plaintiffs'  counsel  to  have  been  a  mis- 
description of  tlie  premises,  tlie  purchaser  refused  to  complete  the  contract,  and 
the  purchase  money  was  returned.  In  February ^  1816,  the  premises  were 
again  put  up  to  auction,  when,  no  purchaser  offering,  they  were  bought  in  by 
the  assignees. 

Best^  Serjt.,  for  the  plaintiffs,  contended,  that  under  these  circumstances  tlie 
defendants  were  liable  as  assignees  of  the  term.  He  admitted  that  assignees 
*2fin  ^^^  ^  reasonable  time  to  decide  whether  *they  would  take  the  lease  of 
•J  which  they  find  the  bankrupt  possessed,  or  not.  That  the  mere  act  of 
patting  the  premises  up  to  auction  would  not  make  the  assignees  liable ;  but  in 
the  present  case  a  purchaser  was  found  and  accepted,  and  it  was  their  fault  that 
the  premises  were  not  sold :  at  all  events,  after  the  first  treaty  went  off*,  they 
ought  to  have  delivered  up  the  premises ;  but  they  make  a  second  attempt  nine 
months  after.  How  long  a  time  were  assignees  to  claim  for  their  election,  and 
to  keep  the  landlord  of  premises  without  his  rent  in  a  state  of  uncertainty  ? 

Vaughait,  Serjt,  cotUra,  relied  on  7\imer  v.  Richardson^  7  East,  335.  It 
was  admitted  in  that  case  that  assignees  might  make  an  experiment  to  see  if 
the  lease  w)ere  beneficial:  if  they  were  concluded,  by  a  mere  offer  of  sale,  their 
•itoation  would  be  most  perilous.  There  was  no  material  distinction  between 
the  present  case  and  the  one  cited.  A  purchaser  was  indeed  found;  but  he  is 
stated  to  have  made  an  objection:  that  objection  might  be  reasonable,  and  not 
imputable  to  any  misconduct  in  the  assignees.  If  the  mere  offering  to  sell  had 
been  holden  not  to  conclude  the  assignees,  neither  ought  they  to  be  concluded 
in  a  case  where,  afler  the  ofiler  to  sell,  the  bidder  has  not  perfected  his  bidding. 

GiBBS,  C.  J. — ^I  am  of  opinion  that  the  assignees  are  bound  under  the  circum- 
stances; I  have  no  evidence  to  satisfy  me  why  they  did  not  enforce  the  con- 
tract of  sale.  They  put  up  the  premises  to  auction,  find  a  purchaser,  and 
cogon  receive  a  deposit.  *In  the  absence  of  evidence  to  the  contrary,  I  must 
-'  presume  that  contract  of  sale  to  be  now  in  force.  The  contract  of  sale 
fixes  them  with  possession,  and  they  must  show  why  they  did  not  enforce 
the  sale. 

The  plaintiffs  had  a  verdict. 

BttU  Serjt.,  and  Parke^  for  the  plaintiffs. 

VaughaUf  Serjt.,  for  the  defendants. 
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BELL  V.  SHAW. 

Where  to  debt  on  bond,  the  defendant  pleaded,  that  IIOOZ.  was  dne,  and  no  more,  and 
undertook  to  discharge  himaelf  therefrom  by  a  ael-ofT,  and  the  plaintiff  replied,  gener 
ally,  that  a  larger  sum  was  due,  to  wit,  the  sum  of  1750i..*  Hela,  that  the  plaintilf  way 
bound  to  prove  that  more  than  1150/.  was  due. 

This  was  an  action  of  debt  brought  upon  two  bonds,  given  by  defendant  to 
the  pkuntiff*;  one  for  800/.,  the  other  for  300/.  There  had  been  long  and 
intricate  accounts  between  the  parties,  and  the  plaintiff*  claimed  a  sum  of 
money  due  to  him  for  interest  upon  the  two  bonds. 

The  defendant  pleaded  non  ut  fadum^  and  a  set-oflT;  in  which  he  admitted 

Vol.  iiXd*~16.  L 
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1100/.  to  be  du«  to  the  plaintifr,  tnd  no  more;  of  which  sum  of  1100/.  b . 
undertook  to  diseharffe  himself  hy  his  eet-off.  The  plaintiff  replied  generafyi 
that  more  than  llOoT.  was  doe;  to  wit,  the  sam  of  1750/. 

Vaughan^  Serjt,  for  the  defendant,  contended,  that  it  was  incumbent  on  the 
l^aintiff,  by  the  issue  which  he  had  taken*  to  prove  that  more  than  1100/.  was 
due  from  the  defendant. 

BtBt^  Serjt.,  contra. 

Grass,  C.  J.-^If  the  defendant  plead  a  set-off  to  ^debt  upon  bond,  he  ^^94 
is  bound  to  state  Uie  precise  sum  due  upon  the  bond,  before  he  can  set  ■- 
off  any  cross  demand.  He  has  admitted  that  1 100/.,  the  amount  of  the  two 
bonds,  is  due,  and  he  undertakes  to  disehaige  himself  of  that  sum  by  his  set-off: 
the  issue  which  the  plaintiff  has  taken  is,  that  more  than  1100/.  was  due:  vis. 
the  sum  of  1750/./  but  that  is  pleaded  under  a  sd/tce/.  I  am  of  opinioiiy 
therefore,  that  the  plaintiff  must  prove  that  more  that  1100/.  was  due. 

The  defendant's  counsel  then  proved  a  set-off,  to  the  amount  of  1 100/.,  and 
the  plaintiff  was  nonsuited. 

nest  and  Copely,  Serjts.,  and  Marshall^  for  the  plaintiff. 

Vaughaut  Serjt.,  and  Comyrit  for  the  defendant. 

Vide  Syinimd$  v.  Knag,  3  T.  R.  65.    Grimmatd  w,B^rriii,  4  T.  R. 460. 


•SITTINGS  AFTER  TRINITY  TERM,  56  GEO.  HI.      r~oi^ 

AT  WESTMINSTER.  L'*^^ 


DOE,  on  demise  of  METCALP  tr.  BROWN  et  a!. 

A.,  in  consideration  of  a  certain  sum  of  money,  conreys  premises  to  B.;  and,  at  the  sainS 
time,  an  agreement  is  entered  into  between  them,  that  A,  shall  rS'piirchase  the  none 
premises,  within  fifteen  months,  at  a  considerable  advance  upon  the  original  purdiase- 
money ;  and  B,  agrees  to  sell  and  re-convey  at  such  advance:  Held,  that,  inooint  of 
law,  such  contract  was  not  usurious,  unless  it  were  meant  as  a  c«ver  for  a  loan  ol  moaey, 
which  was  a  question  of  facts  for  the  jury. 

This  was  an  action  of  ejectment,  brought  against  the  defendants,  who  were 
the  assignees  of  fftlsofif  a  bankrupt.  A  person  of  the  name  of  Emmms^ 
being  possessed  of  a  term  of  years,  in  some  land  set  apart  for  building,  assigned 
a  portion  of  his  term  to  Robert  Metcalf,  by  whom  it  was  sold  to  the  bankrupt 
Wilson*  ffUson  buiit  several  carcases  of  houses  on  the  ground,  and  began 
others ;  when,  wanting  money  to  complete  the  buildings,  he  applied  to  an 
auctioneer,  of  the  name  of  Bromley^  for  a  loan  of  800/.  It  was  agreed,  that 
Bromley  was  to  have  80/.  for  the  advance  of  the  800/.  for  six  months ;  and,  in 
order  to  be  secure  in  the  loan,  a  regular  conveyance,  by  deed,  was  drawn  up, 
by  which  Wilson  transferred  the  interest  in  the  land  and  houses  to  Bromley^ 
for  the  consideration  mentioned  in  the  deed.  And  in  case  the  money  was  not 
repaid  in  six  months,  Bromley  was  to  sell  the  houses,  and  to  repay  himself  the 
money  advanced,  and  the  80/.  premium,  out  of  the  proceeds.  The  80/.  was 
not  to  include  his  commission  on  the  sale ;  and  he  was  to  put  up  the  premises 
to  auction  for  that  sum.  This  ^conveyance,  which  appeared,  on  the  face  rvona 
of  it,  a  common  transaction  of  baigain  and  sale,  was  dated  the  15th  of  L  ^  ^ 
Jipril^  1811.  Notwithstandiqg  this  conveyance,  ^t/son  remained  in  posses 
sion  of  the  premises,  and  carried  on  the  buildings;  but  afterwards,  wanting 
moie  moneyt  he  ap{died  to  Jl/s/cajf,  fnHn  whom  the  ground  had  origiiially  been 
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taken,  to  adyance  him  1200/.  He  mentioned  the  conveyance  to  Bromley; 
and  Meicalf  amed  to  pay  the  880/.  to  Bromley^  and  to  take  an  assignment 
from  him.  Sromlty^  upon  a  remonstrance,  remitted  83/.  from  the  80/.  for 
which  he  had  stipulated,  and  a  regular  assignment  was  made  of  the  premises, 
from  Bromley  to  Metcalfj  in  Jt/ne,  1811.  Metcalf,  who  paid  Bromteu  845/., 
And  made  up  the  difference  to  Wilton  between  that  sum  and  the  1200/.  The 
purchase-deed,  and  all  the  expenses  of  the  conveyance,  were  paid  for  in  both 
instances  by  ffUsan,  At  the  time  of  the  latter  conveyance,  an  agreement  was 
entered  into  between  Wihon  and  Meicalf^  that  WUuon  should  have  the  liberty 
of  re-purchasing  tiie  premises  for  the  sum  of  1400/.  provided  the  purchase  was 
made  before  September^  1812.  This  agreement,  which  was  by  an  independent 
instrument,  contained  an  express  covenant  on  the  part  of  Wihon  to  re-purchase 
for  that  sum  by  the  day  mentioned,  and  MeictUf  covenanted  on  his  part  to  sell. 
WUton  continued  in  possession  till  he  became  a  bankrupt,  when  his  assignees 
entered  upon  the  premises,  and  the  present  action  was  brought  to  dispossess 
them. 

Zens,  Serjt.,  and  Marryait,  for  the  defendants,  contended — 1.  That  this  was 
*2071  ^  usurious  ^bargain;  that  it  was  not  what  it  was  represented  to  be  by 
^  the  deed,  a  purchase  of  the  premises,  but  a  mere  cloak  for  usurious 
interest  upon  a  loan.  The  contract,  which  was  collateral  to  the  purchase-deed, 
must  be  taken  with  it,  as  explanatory  of  the  whole  transaction:  ffVson 
expressly  covenants  to  re-purchase  the  premises  at  an  advance  of  200/.  within 
fifieen  months.  It  was  plain  what  was  meant.  The  conveyance,  notwith- 
standing it  had  the  formality  of  a  baigain  and  sale,  was  a  mere  color  to  secure 
en  advance  of  money,  to  be  repaid  with  exorbitant  interest.  2.  If  Bromley 
had  no  good  tide,  by  reason  of  usury,  Metcalfe  who  derived  from  Bromley,  hzd, 
likewise  none.  The  usury,  indeed,  had  propagated  itself;  and  deeply  affected 
both  transactions. 

Best  and  Foiig^^,  Serjts.,  contra,  contended,  1.  With  respect  to  Bromley^ 
there  was  no  usury.  The  880/.  was  not  to  be  paid  back  at  all  events :  the 
lender  had  put  his  principal  in  jeopardy,  and  was  only  to  receive  the  proceeds 
of  the  sale  i^^non  constat,  if  the  premises  had  been  sold  at  the  end  of  six 
months,  that  they  would  have  produced  880/. ;  and,  if  the  premises  sold  for 
less  money,  ffiUon  was  not  to  make  up  the  difference.  2.  With  regard  to  the 
1200/.  advanced  by  Metcalf,  it  was  gone  forever :  he  was  not  to  have  his 
principal  back.  The  contract  to  re-purchase  was  not  uncommon,  and  could 
not  of  itself  change  the  nature  of  the  transaction  from  a  baigain  and  sale  to  a 
ban  of  money. 

*2081  GiBBs,  C.  J.— The  deeds  on  the  outside  have  *the  face  and  charao- 
-'  ter  of  absolute  conveyances ;  they  give  no  intimation  of  a  loan.  The 
defendants  contend  that  they  are  mere  machinery  for  the  advance  of  money ; 
and  that,  although  they  have  the  form  and  complexion  of  a  sale,  they  are,  in 
fact,  mortgages,  and  that  the  sole  design  of  the  parties  was  a  loan  of  money ; 
WiUon  not  intending  to  part  with  the  premises ;  Bromley  and  Metcalf  not 
contemplating  a  purchase.  With  respect  to  the  objection  to  the  contract  be- 
tween tViUon  and  Metcalf,  that  the  former  should. re-purchase,  and  the  latter 
ie-€onvey  by  a  given  day,  I  am  of  opinion  that  this  is  not  usury.  PFUson  sells 
lor  1200/.,  and  is  to  re-purchase  at  a  large  advance :  this  is  a  circumstance  to 
raise  a  suspicion  whether  the  whole  transaction  be  not  colorable ;  but  it  is  not 
a  usurious  contract  upon  that  account  merely.  If  a  sale  were  intended,  it  is  a 
valid  contract:  if  nothing  were  meant  but  a  loan  of  money,  it  is  void.  The 
question  is,  whether  it  be  a  loan,  or  a  sale,  of  the  premises.  The  agreement 
Vy  fVihon  to  le-porehase  at  all  events  for  1400/.  looks  like  a  loan.  But  it  is 
«  qoestioa  for  the  jury  as  to  the  real  intention  of  the  parties. 

verdict  for  tlie  plaintiff. 

Beet  and  Vaughan^  Serjts.,  and  Lowes,  for  the  jdaintiff. 

LenSf  Setfty  sod  Marryaitt  for  the  defendants. 
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•WYATT  V.  GORE.  [^999 

1.  Communicatioiis  which  take  place  between  the  goveraor  of  a  dietant  province  and  his  attor- 
ney-general are  confidential ;  and  if  a  witness  is  interrogated  as  to  their  anbstance  in  a  court 
of  justice,  he  is  not  bound  to  answer  anjr  questions  respecting  them. 

8.  In  an  action  on  a  libel,  to  which  the  ij^enerai  issue  is  pleaded,  and  where  there  is  no  justifi- 
cation, the  defendant  may  ffive  in  evidence  in  mitigation  of  damages,  not  onlv  that  ther« 
were  rumors  and  reports  (ofthe  same  tenor  as  the  hb«l)  previously  current,  but  that  the  sub- 
stance of  the  libellous  matters  had  been  published  in  a  newspaper ;  and  he  is  not  required  lo 
lay  a  basis  for  this  evidence,  by  producing  such  newspaper  at  the  trial. 

3.  The  delivery  of  a  pamphlet  by  the  governor  of  a  distant  province  to  his  attorney  .general, 
not  for  any  pubUe  purpose,  but  in  order  that  he  might  peruse  it,  is  such  a  publication  as  will 
make  him  responsible  in  an  action,  if  the  pamphlet  be  a  libel.  » 

4.  In  an  action  against  a  governor  of  a  colony  by  the  surveyor-general,  who  held  that  appoint- 
ment in  the  colony,  (such  office  being  an  office  at  will,)  for  suspending  him,  maliciously,  and 
without  probable  cause,  it  is  necessary  for  the  plaintiff  to  prove  express  and  positive  malice. 

This  was  an  action  for  a  libel.  The  declaration  stated,  that  the  defendant 
was  Lieut.-6ovemor  of  Uj^er  Canada^  and  the  plaintiff  surveyor-general  of 
that  province*  That  the  defendant  had  power  to  suspend  any  officer  for  good 
cause.  That  the  defendant,  wrongfully,  maliciously,  and  without  probable 
cause,  suspended  plaintiff  from  his  office,  until  the  king's  pleasure  should  be 
known ;  and  that  plaintiff  was  so  suspended  for  two  years. 

The  second  count  stated,  that  the  defendant,  without  probable  cause,  and 
without  legal  authority,  suspended  the  plaintiff  from  his  office. 

The  third  count  stated,  amongst  other  matters,  that  the  defendant  (to  cause 
plaintiff  to  be  deprived  of  his  office,  and  induce  the  king  to  confirm  the  suspen- 
sion,) wrote  and  sent  to  the  secretary  of  state  certain  false  letters,  representing 
that  plaintiff  had  been  generally  hostile  to  his  Majesty's  representatives,  and 
was  engaged  with  disaffected  persons:  *that  the  plaintiff,  moreover,  r^oAA 
had  erased  the  name  of  a  person  from  the  plans  in  the  office  of  surveyor-  ^ 
general,  who  was  setded,  and  had  made  improvements  in  a  favorable  location 
of  land  ;  and  had  declared  the  lot  to  be  vacant;  and  had  obtained  a  grant  of  it 
for  himself.  That,  by  means  of  the  said  letters,  the  king  confirmed  the  sus- 
pension, and  revoked  his  appointment;  that  plaintiff  was  thereby  prevented 
from  enjoying  another  office ;  namely,  the  office  of  receiver-general  of  the  said 
province.  That  the  defendant  falsely  represented  plaintiff  to  the  secretary  of 
state,  as  an  ill-disposed  person,  who  had  been  guilty  of  arbitrary  and  improper 
conduct. 

The  fourth  count  stated,  that  the  defendant  falsely  composed  a  certain  folse 
libel,  in  the  form  of  a  letter,  or  address,  to  Lord  Castlereagh^  without  any  sig- 
nature, imputing  to  the  plaintiff  criminality,  and  arbitrary  and  gross  misconduct 
in  his  said  office. 

The  fifth  count  stated ;  that  the  defendant  composed  a  certain  false  libel, 
imputing  to  the  plaintiff  treasonable  and  seditious  conduct. 

The  defendant  pleaded  first,  not  guilty.  Secondly,  as  to  the  letters  written 
to  the  secretary  of  state,  representing  that  the  plaintiff,  whilst  surveyor-general, 
had  erased  the  name  of  a  person  from  the  plan  in  tlie  office,  and  had  reported 
the  lot  to  be  vacant,  and  had  obtained  a  deed  or  grant  of  it  for  himself^*— he 
pleaded  that  the  plaintiff,  whilst  surveyor-general,  did  erase  the  name  of  a  per- 
son from  the  plan  *in  the  office  ;  wherefore  the  defendant  sent  such  let-  r^oai 
ters  for  the  king's  information  as  it  was  lawful  for  him  to  dq^  and  for  ^ 
the  causes  aforesaid. 

Replication  to  the  second  plea,  de  injuria  sua  propria. 

The  circumstances  were  these  : — ^The  plaintiff  was  appointed  surveyor-gen- 
eral of  Upper  Canada,  in  1807,  at  which  time  the  defendant  was  lieutenant- 
governor  of  that  province :  the  office  of  surveyor-general  was  holden  at  the  will 
of  the  crown ;  and  the  defendant,  without  assigning  any  cause,  suspended  the 
plaintiff  from  his  employment.    Mr.  fFyatt  left  the  island,  to  make  applicauuu 
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io  goTeroment ;  but  the  suspension  was  not  taken  oflT;  and  he  was  finally  re- 
mored  from  the  office.  General  Gore  continued  in  Canada,  and  the  present 
action  was  brought;  1.  For  suspending  Mr.  JVyatt,  maliciously,  and  without 
probable  cause.  2.  For  false  representations  to  the  government,  injurious  to 
Mr.  ff^yaity  and  which  prevented  his  restoration.  3.  For  a  libel,  charging  Mr. 
Wyait  with  disafiection  to  the  government,  and  general  misconduct  in  his  office 
of  surveyor-general  in  Upper  Canada. 

In  the  course  of  the  cause,  the  attomey-general  of  the  province  was  called  as 
a  witness,  and  asked  as  to  the  nature  of  some  communications  made  to  him  by 
the  defendant  relative  to  Mr.  WyatCe  conduct. 

*3021       ^^ns,  Seijt.,  for  the  defendant,  objected  to  *this  evidence.     It  would 

-^  be  highly  indecent  for  a  public  officer  to  disclose  what  passed  between 

him  and  the  governor  upon  this  occasion :  it  was  a  confidential  communication. 

Bt9tj  contra. — If  the  communications  were  in  the  course  of  office,  and 
related  to  the  internal  affairs  of  the  province,  the  witness  would  be  privileged : 
but  a  governor  has  no  greater  right  to  libel  an  individual  before  his  attorney- 
general  than  before  another  man.  He  sends  for  his  attorney-general,  not  to 
eonsuU  htm,  but  to  defame  Mr.  fVyatt, 

GiBBs,  C.  J.— The  witness  is  not  bound  to  answer ;  and,  in  delicacy,  hd 
will  not  answer  such  questions.  Whether  the  conversations,  in  which  refer- 
ence was  made  to  Mr.  fVyatt^s  conduct  as  surveyor-general,  were  on  public  or 
private  business,  they  ougnt  not  to  be  disclosed.  The  governor  consults  with 
a  high  legal  officer  on  the  state  of  his  colony ;  what  passes  between  them  is 
confidential :  no  office  of  this  kind  could  be  executed  with  safetv,  if  conversa- 
ttons  between  the  governor  of  a  distant  province  and  his  attorney-general,  who 
is  the  only  person  upon  whom  such  governor  can  lean  for  advice,  were  suffered 
to  be  disclosed. 

The  witness  then  produced  a  pamphlet,  which  the  defendant  delivered  to 
him  in  the  year  1809.  In  this  pamphlet  the  libel  in  question  was  contained  : 
it  had  not  been  generally  circulated ;  but  copies  were  in  the  hands  of  the  prin- 
cipal civil  officers  of  the  province.  The  witness  was  asked,  whether  the 
303*1  'substance  of  what  was  stated  in  the  pamphlet  had  not  previously  ap- 
-^  peared  in  a  newspaper,  published  in  Upper  /Canada. 

Bett,  Serjt.— This  evidence  is  not  admissible  without  producing  the  news- 
paper. Admitting  the  authority  of  some  late  cases,  (which  are  acknowledged 
to  have  broken  in  upon  the  old  law,)  reports,  circulated  by  numbers,  may  be 
given  in  evidence  in  this  general  manner.  But  written  reports,  or  publications, 
mu3t  be  produced :  this  was  the  first  rule  of  evidence.  A  witne.ss  is  asked  the 
contents  of  a  paper;  when,  for  any  thing  which  appears  to  the  contrary,  the 
paper  itself  may  be  produced:  and,  if  produced,  the  jury  are  the  only  judges 
whether  it  contains  the  substance  of  the  pamphlet. 

Lena,  Serjt.,  contra. — ^The  defendant,  in  a  case  where  he  does  not  justify  the 
libel,  is  permitted  to  mitigate  the  damages  upon  the  general  issue  by  evidence 
like  the  present.  The  rule  in  the  Earl  of  Leicester  v.  Walter,  is  agreeable  to 
good  sense ;  and,  whenever  damages  are  sought  in  a  like  action,  it  is  sound  law. 
He  cited  likewise  the  case  of  fVebater  v.  Baldwin,  which  was  an  action  for  a 
libel,  tried  in  M/crry  Term,  1816,  in  this  court;  in  which  similar  questions 
were  put  in  mitigation  of  damages.  Besides,  where  was  the  distinction  between 
oral  and  written  reports?     What  was  a  newspaper  but  a  diurnal  report ? 

GiBBS,  C.  J. — I  think  the  question  may  be  put.      The  circumstances  of  this 

*3041  ^^^  ^^  peculiar;  and  *I  am  of  opinion  tliatthe  defendant's  counsel  may 

^  ask  tlie  witness,  whether,  previous  to  the  delivery  of  this  pamphlet,  he 

did  not  read,  in  a  public  newspaper,  the  substance  of  the  libel  charged  in  the 

declaration  ? 

The  pamphlet  was  jiroduced :  it  charged  Mr.  Wyalt  with  gross  misconduct, 
sad  an  abuse  of  his  powers  as  surveyor-general  of  the  province. 

Be$t^  Serjt.,  abandoned  the  counts  which  charged  the  defendant  with  sending 
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ftlse  representations  to  goTemmeBt ;.  and  admitted,  that  it  was  incumbent  npon 
him  to  show  that  there  were  no  just  and  sufficient  munds  for  Mr  WyalVs  sus- 
pension ;  that  the  defendant  acted  maliciously,  and  without  probable  cause,  in 
suspending  him.  It  is  true  the  appointment  of  surveyor^neral  was  an  office 
at  will ;  and  the  governor  had  authority  to  suspend  the  plaintiff;  but  he  must 
exercise  his  authority  without  malice*  Now  malice,  and  the  want  of  probable 
cause,  were  to  be  inferred  from  the  publication  of  the  pamphlet  by  govemos 
Gore:  this  was  a  libel  upon  Mr  JVyati  $  and  it  was  evidence  that  the  govenor 
had  acted  from  malicious  motives. 

Jjcns,  Seijt.,  contra — 1.  There  is  no  proof  of  express  malice.     2.  Can  the 
alleged  libel,  under  the  circumstances  of  the  case,  be  said  to  have  been  published  ? 

GiBBs,  C.  J. — I  am  of  opinion  that  the  plaintiff  has  not  proved  the  want  of 
probable  cause :  he  has  given  no  evidence  of  acts  or  declarations  that  *the  rm^K 
defendant  would,  right  or  wrong,  dismiss  Mr.  fVyalt  from  his  office :  '- 
now,  without  sometJiing  which  fixes  positive  and  airect  malice,  the  first  counts 
of  this  declaration  fail.  Mr.  WyatiU  office  was  an  office  at  will ;  the  governor 
abroad  could  only  suspend :  the  government  at  home  have  removed  Mr.  PFyatt^ 
they  have  done  more  than  confirm  Uie  suspension.  This,  up  to  a  certain  extent^ 
negatives  the  want  of  probable  cause :  but,  it  is  said  that  the  subsequent  pnb* 
lication  of  the  pamphlet  is  evidence  that  the  previous  suspension  of  Mr.  WytUt 
was  malicious  and  unjust.  Now,  the  pamphlet  was  not  published  till  two  years 
ailer  the  suspension,  and  has  no  specific  reference  to  the  grounds  of  that  sus<- 
pension :  the  charges,  therefore,  contained  in  it,  were  not  necessarily  the  reasons 
which  induced  the  defendant  to  dismiss  Mr.  If-yatt.  On  the  second  point,  I 
think  the  delivery  of  the  pamphlet  to  the  attorney-general,  not  being  for  any 
official  purpose,  instruction,  or  advice,  was  a  publication  ;  and  I  think  the  nuti- 
ters  it  contains  are  libellous. 

Verdict  for  plaintiff;  300/.,  on  the  count  for  a  libel. 

Best  and  Pe//,  SeijU,  and  Richardson^  for  the  plaintiff. 

LeMf  Serjt.,  Harrison^  Copky,  Serjt.,  and  CoUman^  for  defendant. 

REPORTER'S  NOTE. 

With  regard  to  actions  brought  bjr  inferior  against  superior  officers,  see  Jokn9Ume  ▼.  SuUon 
1  T.  R.  548. 

The  points  sufgested  by  the  case  in  the  report  are  these: — 1.  What  commanicaiions are 
privileged  X   2.  What  evidence,  *8bort  of  justification,  may  be  admitted  upon  the  plea  of  r^oiw; 
notguuty,  in  mitigation  of  damages?    3.   What  are  the  general  quahties  of  the  justifies-  *> 
tion  of  a  hbelf    4.  What  shall  amount  to  the  publication  of  a  libel  f 

\,'—'Wkai  oommunieaiionM  are  privileged. 

With  regard  to  the  first  point,  it  lies  in  a  word : — The  law  respects  communications  made  in 
confidence,  notwithstanding  they  may  be  false  and  erroneous,  and  prove  injurious  to  the  party. 
This  rule,  or  rather  limiiatioii  with  respect  to  the  general  law  of  libel,  spplies  equslly  to  words 
written  and  spoken.  It  is  meant  to  protect  the  communications  of  business,  and  the  necessary 
confidence  of  man  in  man.  But,  if  the  communication  be  malicious,  as  well  as  false,  and,  under 
the  cloak  of  confidence,  be  meant  to  defame,  it  is  no  longer  within  the  protection  of  the  rule. 
The  law  not  only  extends  this  exemption  to  the  confidential  communications  of  friendship,  but 
to  all  such  charges  as  necessarily  exclude  the  suspicion  of  malice.  Weothertton  v.  fiawkimtf 
1  T.  R.  1 10.    Dunman  v  Bigg,  1  Campb.  269.    Roe  v.  Hart.  2  Burn*s  Reel.  Law.  779. 

Under  communications  ot  Iriendship,  are  of  course  included  thoee  of  man  to  man,  in  the  aid 
of  business,  duly,  public  or  private  functions,  security  of  property,  or  of  the  morals  and  man- 
ners of  his  family :  in  a  word,  every  communication,  the  object  of  which  is  to  assist  one  man 
without  injuring  another ;  and  to  discharge  the  offices  of  a  man.  a  ciiixen,  and  a  Christian.  The 
law  of  libel,  iii  this  respect,  only  repestsand  confirms  the  law  of  moral  duly ;  and,  in  any  doubts 
on  this  head,  it  may  always  lead  us  to  a  safe  conclusion,  in  law,  to  inquire  simply,  what  was 
our  duty  as  to  the  point  in  dispute  in  morality. 

II'—  W'hat  evidence,  ikort  of  juttifeatum,  may  he  admitted  upon  the  plea  qf  not  guiUy,  in  »•(»• 

gation  of  damagee. 

With  respect  to  the  evidence  which  may  be  admitted  under  the  plea  of  not  guilty,  a  few 
remarks  may  be  necessary. 

The  plea  of  not  guilty  requires  the  plaintifT.  on  his  part,  to  prove  all  the  material  allegations; 
that  ia  to  say,  tha  publicatum,  and  all  auch  prafetory  ind«icaments,  aa  are  the  adjiioou  and  quali- 
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tiet  of  the  ofience,  at  stated  in  the  declaration.  But  it  does  not  require  him,  nor  need  he  prove, 
•^^-j  the  lalsitjr  *of  the  words  or  writing.  The  general  issue  does  not  raise  the  question  of 
*  thetr  truth ;  it  rests  upon  the  defemlant,  in  an  action,  to  prove  their  troth,  having  6rat 
fairly  apprised  the  plaintiff  of  hia  intention,  by  a  plea.  Under  the  plea  of  the  general  issue,  the 
defiefkdant  may  prove,  that  he  waa  an  innocent  pubhsher;  or  may  Ktve  in  evidence  that  the  sup- 
posed libel  is  a  judicial  proceeding,  or  the  copy  of  a  report  of  the  Eiouae  of  Commons ;  that  it  is 
a  fur  narrative  of  a  trial  at  law ;  th^  it  has  been  innocently  published,  as  by  reading  out  of  a 
book ;  that  it  waa  a  mere  matter  of  caution  to  a  friend,  and  without  malice  in  the  defendant ; 
that  it  was  admonition,  or  confidential  communication :  that  it  was  the  subject  of  amicable  or 
Christian  reproof;  that  it  waa  the  hit  uae  of  the  defendant's  own  judgment  in  the  criticism  of 
works  of  art  or  literature;  that  it  waa  the  investigation  of  science :  in  a  word,  all  such  inatters 
of  defence  majr  be  given  in  evidence  under  the  general  issue,  as,  in  reason,  and  therefore  in  law, 
ve  BttfiicieDi  vindications.  Msny  of  these  defences  may  be  apeciatly  pleaded ;  and  if  the  de- 
ience  be,  that  the  publication  was  a  true  report  of  a  trial  at  law.  it  ought  perhaps  to  be  pleaded 
specially,  Curry  v.  IFolfer,  1  Boa.  and  Pul.  5*23.  The  defendant  may  also,  on  the  general 
issae,  prove,  in  mitigation  of  damages,  auch  hew  and  circumstances  as  ahow  a  ground  of  sus- 
picion, not  smounting  to  actual  proof,  of  the  guilt  of  the  plaintiff.  Eari  of  Leketter  v.  Walter, 
2  Campb.  291.  Something  short  of  the  truth,  and  to  show  a  probable  occasion  of  speaking  or 
writing  the  defamatory  words,  may  be  given  in  evidence  under  the  general  issue.  *'  So  far,'* 
ssya  Ix»rd  Eliemhorougk,  "  I  aaaent  to  toe  case  of  the  Earl  of  Leketter  v.  Walter,  and  no  far^ 
ther.'*    King  v.  Perrott,  H.  T.  1814. 

In  WiUiamM  v.  CaUender,  50  Geo.  III.  T.  T.  K.  B.  MS.  it  was  holden  by  the  same  Judge, 
that  **  though  there  waa  no  justification  on  the  record,  the  defendant  might  give  in  evidence 
sosMwhac  «f  the  real  character  of  the  plaimiff,  and  ahow  that  it  waa  not  unblemished  and  en- 
tire. But  if  ha  contend  that  the  libel  ia  aabatantiaHy  true,  then  be  maat  plead  a  special  josiifi^ 
cvioo,  tire  proof  of  which  lies  upon  him."    Holt's  Law  of  Libel,  270L 

*90B1  *III.—  What  are  the  general  foalitiee  of  the  juttifieation  of  a  libel. 

The  ground  of  the  action  on  the  case  for  a  libel,  ia  the  ^iMiiiliim  of  injurious  damage  which  the 
person  libelled  either  haa,  or  majr  be  presumed  to  have  sustained,  from  the  libellous  matter.  It 
'M  evident,  therefore,  if  the  subject  of  the  libel,  both  in  its  substance  and  measure,  be  truly 
imputed  to  the  plaintiff,  that  there  can  be  no  auch  injjurious  damage.  The  reputation  cannot  ba 
said  to  be  injured  where  it  waa  before  deatroyed.  The  plaintiff  has  previously  extinguished  hm 
own  character.  He  has.  therefore,  no  basis  for  an  action  to  recover  compensation  for  the  loas 
of  character,  and  its  consequential  damage.  The  law  considers  him  as  bringing  an  action  of 
damage  to  a  thing  which  does  not  exist.  Least  of  all  will  it  allow  such  a  person  lucrai  ex  mala 
fama.  The  law,  moreover,  haa  herein  a  kind  of  moderate  and  prudent  regard  to  the  interests 
of  society,  which  are  in  some  degree  upholden  by  the  awe  and  apprehension  which  bad  men 
eotenain  of  public  reproach.  Under  all  these  views,  therefore,  the  law  in  an  action  for  libel 
permits  the  defending  party  to  juaiify  by  alleging  that  what  he  has  said  is  true. 

The  authorities  for  (he  position  that  the  defendant  may  plead  the  truth  of  a  libel  in  justifiea- 
tbn,  are  the  dicta  of  Hobart,  C.  J.  in  LtJbe  v.  Hatton,  Hob.  Rep.  253,  and  of  Hoit,  C.  J.  in  aa 
anonymous  case,  II  Mod.  99. :  but  the  poaition  is  warranted  by  the  general  principles  of  law, 
aa  applying  to  the  remedies  for  civil  aamage,  and  the  uniform  practice  at  \hp  present  day. 
TAmson  v.  Stuart,  1  T,  Rep.  750.  All  the  judi^es  gave  their  opinion  to  this  effect  in  Parlia- 
ment, upon  queations  put  to  them  on  the  Libel  Bill,  1792.  ^ 

A  justification  of  a  hbel,  however,  in  the  cases  in  which  it  is  admitted,  must  not  be  pleaded 
in  loose  and  general  terms ;  but  it  must  aflirm  the  truth  of  the  very  point  and  substance  of  the 
impaled  slander.  The  law  does  nut  sUow  pleaa  of  jostificntion,  contained  in  general  charges  of 
fraud  and  felony  committed  by  the  plaintifT  because  they  do  not  apprize  the  plaintiff  of  ihe  de- 
fence, which  is  intended  to  be  set  up.  Newman  v.  MaiUy,  cited  1  T.  R.  750.  J^ Anton  v. 
Stwart. 

The  justification  of  a  libel  muat  state  issuable  facts,  and  the  particular  acts  and  oflences 
*3091  *^*'^  which  the  defendant  chargea  the  plaintiff.  Jlolmet  v.  Cales6y,  I  W.  P.  T.  5.  543. 
'  In  an  indictment,  however,  or  an  information  for  a  libel,  the  ^ound  of  the  leiral  pro- 
ceeding is  totally  different.  The  basis  here  is  the  actual  or  possible  injunr  to  the  public  peace. 
Now.  It  evidently  makes  no  difference  in  the  mischief  of  a  libel,  in  this  point  of  view,  whsther 
the  subject  be  true  or  false.  A  bad  man  is  aa  likely,  and  indeed  more  so,  to  revenge  himself 
than  a  good  man.  The  truth  or  falsehood  ia  totally  immaterial  in  the  mischief,  'fhe  law, 
tberefbre,  as  a  iuatification,  puts  them  out  of  the  question.  The  act  itself  is  a  positive  crime; 
and,  therefore,  like  theft,  perjury,  &.c.  admits  but  one  simple  plea,  that  of  not  guilty. 

This  doctrine  is  so  firmly  settled,  and  so  essentially  necessary  to  the  maintenance  of  the 
King's  peace,  and  the  good  order  of  society,  that  no  court  of  justice  has  at  any  time  allowed  it 
to  M  drawn  into  debate,  5  Coke,  12. ;  Hob.  253. ;  Hawk,  P.  C.  c.  73.  s.  6.  It  is  well  observed 
by  Lord  Coke,  and  ia  indeed  derived  from  the  admirable  extunple  of  the  Roman  taw.  that,  in  % 
aettled  state  of  government,  the  party  aggrieved  ought  to  complain  for  every  injury  done  to  him 
in  the  ordinary  ooorae  of  law,  and  not  to  revenge  nimself  by  the  odious  means  of  libelling,  or 
«iherwjss. 

In  indictments,  the  word /else  is  part  of  the  format  deseriptfcm  of  the  crime.  It  is,  however, 
merely  formal,  and  not  material.  It  is,  in  fact,  one  of  those  popular  adjuncta,  which,  in  the 
simpler  limea  of  the  law,  crept  from  common  discourse  into  the  language  of  pleading.  It  has 
therefore  been  retained ;  but.  like  *'  the  inatigation  of  the  devil,"  in  an  rodictment  for  murder, 
it  is  merely  aorpluaage.  It  is  the  duty,  and  has  alwaya  been  the  practice,  of  courts  of  justice, 
to  separate  the  substance  of  crimes  Iron  their  formalities,  and  to  require  proof  only  of  what  m 
materiaL 
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The  epithet/oZfe  h  not  applied  to  the  propositions  contained  in  the  libel,  bat  to  the  aggregate 
criminal  result,  the  hbel.  TaUuM  libeUiu  is  used  in  the  description  of  a  libel,  as  faUu*  frndUor 
in  high  treason ;  that  is  to  say,  wickedly,  without  true  cause  or  justification.  In  point  of  tub- 
stance,  the  alteration  in  the  description  would  hardly  be  noticeable  in  law,  if  the  epithet  were 
Vtru9  instead  of  faUutt. 

The  law,  however,  with  that  ^prudence  with  which  it  qualifies  all  its  enactments  for  r^^iQ 
the  public  good,  has  administered  an  indirect  check  over  any  possible  mischief  which  a  ■■ 
bad  character  might  effect  under  this  shelter.  Upon  an  application  for  a  criminal  information,  the 
party  libelled  must  deny  upon  oath,  if  the  charge  be  capable  of  a  distinct  negative,  the  truth  of 
the  matter  alleged.  The  court  will  not  assist  him  without  this  self-purgation.  He  must  come 
forward  with  clean  hands.  Thev  will  not  indeed,  as  a  matter  of  course,  permit  the  defendant, 
in  his  answer  to  a  conditional  rule,  to  justify  the  truth ;  but  they  produce  the  same  effect,  by 
compelling  the  prosecutor,  when  it  is  possible,  to  swear  to  the  falsehood. 

And  in  respect  to  indictments  for  libel,  from  the  very  manner  in  which  an  indictment  is  nre- 
ferred,  ante  corpus  comitatiUt  by  which  country,  it  must  be  presumed,  the  character  of^the 
party  is  sufBciently  known,  a  similar  check  is  administered :  add  to  this,  the  uniform  practice 
of  the  Grand  Jury  to  examine  the  prosecutor,  upon  oath,  to  the  matters  of  the  libel,  which  an 
swers  the  same  purpose  as  an  exculpatory  aflidavit  upon  a  motion  for  a  criminal  information. 
Thus,  we  see  the  law  of  England  stnndB  clear  of  any  immoral  countenance  of  vice,  or  mischiev 
ous  diminution  of  that  salutary  check  upon  bad  men,  public  opinion  and  report. 

IV, '^  What  $haU  amount  to  the  pMieation  of  a  LSbel. 

In  order  to  maintain  a  civil  or  criminal  proceeding  for  a  libel,  it  is  necessary  to  show  that  it 
was  published.  Until  the  publication  the  act  is  not  complete  in  its  mischief;  before  it  is  dis. 
persed  abroad  it  can  produce  no  present  or  actual  injury  either  to  the  public  or  the  individual ; 
and,  until  then,  there  is  a  locuo  penitentim  on  the  part  of  those  concerned  in  the  composing  or 
writing. 

Therefore,  if  a  man  deliver  by  mistake  a  paper  out  of  his  study,  it  is  not  a  publication,  though 
it  be  a  libel.    5  Mod.  167. 

The  reading  of  a  libel  in  the  presence  of  another  without  knowing  it  to  he  a  libel,  with  or 
without  malice,  does  not  amount  to  a  publication.  4  Bac.  Abr.  45S.  Also  it  is  holden,  that  he 
who  repeats  part  of  a  libel  in  merriment,  without  an^  purpose  of  defamation,  is  not  punishable. 
But  Hawkins  says,  the  reasonableness  of  this  opinion  may  justly  be  (questioned,  for  that  jests 
*of  this  kind  are  not  to  be  endured,  and  the  injury  to  the  party  grieved  is  no  way  lessen-  rM« « 
ed  by  the  merriment  of  him  who  makes  li^ht  of  it.  Hawkins,  P.  C.  c.  73.  %  14.  But  ^ 
it  seems  to  be  settled,  that  if  he  who  has  either  read  a  libel  himself,  or  who  has  heard  it  read 
by  another,  should  afterwards  maliciously  read  or  repeat  anv  part  of  it  in  the  presence  of  others, 
or  lend  or  show  it  to  another,  he  is  guilty  of  an  unlawful  publication.  Hawk.  P.  C.  c.  73. 
^  10. 

But  having  a  copy  of  a  libel  is  no  publication.  Vin.  Abr.  12.  224.  It  is  said  by  Lord  Coke^ 
ill  the  case  de  lAdlis  famotis,  to  have  been  resolved,  that  if  one  finda  a  libel,  and  would  keep 
hiniselfout  of  danger,  if  it  be  composed  against  a  private  man,  the  finder  may  either  burn  it,  or 
deliver  it  to  a  magistrate;  but  if^it  concerns  a  magistrate,  or  other  public  person,  the  finder 
ought  presently  to  deliver  it  to  a  magistrate,  to  the  intent  that  by  examination  and  industry  the 
author  may  be  found  out  and  punished.  But  it  has  been  justly  observed,  that  the  not  deliver- 
ing it  to  a  magistrate  was  only  punishable  in  the  Star  Chamber  at  the  height  of  its  despotism, 
and  that  the  barely  having  a  hbel  in  one's  custody  was  no  offence.  1  Vent.  3. ;  contra  teMe, 
2  Salk.  418 ;  Lord  Raym.  417.    3  Campb.  323. 

Upon  the  trial  the  libel  must  be  produced ;  and  before  it  is  read,  it  must  be  proved  that  it  was 
published  by  the  defendant,  or  by  others,  with  his  privity. 

It  is  not  competent  to  a  defenclant  charged  with  having  published  a  libel,  to  prove  that  a  paper 
similar  to  that  for  the  publication  of  which  he  is  prosecuted,  was  published  on  former  occasions, 
by  other  persons,  who  have  never  been  prosecuted  for  it.    Eex  v.  Holt,  5  T.  R.  436. 

Proof  that  the  libel  was  contained  in  a  letter  directed  to  the  plaintiff,  and  delivered  into  the 
plaintiflf's  hands,  is  not  sufficient  proof  of  a  publication  to  maintain  an  action ;  but  an  indictment 
or  information  will  lie. 

No  matter  which  is  stated  in  any  memorial  or  petition  against  the  conduct  of  magistrates  or 
piiblic  officers,  shall  be  deemed  a  libellous  publication,  if  it  be  done  bona  fde  with  a  view  of  ob- 
taining redress ;  and  likewise  if  it  be  addressed  in  the  proper  channel  by  which  such  redress 
may  be  had ;  that  is,  to  the  persons  who  may  be  presumed  to  have  power  to  five  such  redress. 

*As  where  the  defendant,  being:  Deputy  Governor  of  Greenwich  Hospital,  compiled  t*^i2 
and  wrote  a  large  volume,  of  which  he  printed  several  copies,  containiiig  an  account  of  '' 
the  abuses  of  the  hospital,  and  treating  ipe  characters  of  many  of  the  officers  of  the  hospital, 
(who  were  public  officers)  and  Lord  Sandwich  in  particular,  who  was  then  First  Lord  of  the 
Adiniralty,  with  much  ssperity.  He  distributed  the  copies  to  the  governors  of  the  hospital  only; 
but  it  did  not  appear  that  ne  had  given  a  copy  to  any  other  person.  On  a  rule  for  an  informa- 
tion for  this  hbel.  Lord  Mansjield  observed, — that  this  distribution  of  the  copies  to  the  persons 
only  who  were  from  their  situations  called  on  to  redress  grievances,  and  had  from  their  offices 
competent  power  to  do  it,  was  not  a  pMieation  sufficient  to  warrant  a  criminal  information ; 
and  he  seemed  to  think,  that  whether  the  paper  were  in  manuscript  or  printed,  under  these  cir- 
cumstances, made  no  diflerence.  Rex  v.  Baillie,  M.  T.  30  Geo.  III.  B.  R.  Oliver  v.  L.  W,  C. 
^sfUtndk,  3  TauDt.  456,  and  JekyU  v.  Sir  John  Moore,  2  New  Rep.  341.  Holt'sLawof 
Label,  172. 
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BEECHING  et  al.  v.  GOWER. 

» 

A  bftnker't  pnmwmnry  note  b  made  payable  at  Tuithridge,  and  likewise  at  London.  Tbd 
holder  has  a  right  to  present  it  at  either  place,  and  if  payment  be  refused  in  Londoth  it  is  nd 
defenee  on  the  part  of  those  who  contend  that  the  holder  has  been  ffuiliy  of  laches,  to  prove. 
that  if  payment  had  been  demanded  at  Tunbridge,  which  was  the  more  convenient,  and 
nearer  place,  the  bill  would  have  been  paid. 

When  a  witness,  after  hia  examination,  has  been  dismissed  from  the  box,  his  competency  is  not 
to  be  questioned. 

This  was  an  action  for  money  had  and  received.  The  plaintifis  are  bankera 
at  T\mbr%dge.  On  the  5th  o(  march,  1816,  the  defendant  brought  some  notes 
to  their  bank,  which  he  desired  to  exchange  for  Tunbridge  notes ;  they  accord- 
ingly gave  him  their  own  notes,  and,  amongst  other  notes,  they  received  from 
him  a  10/.  note  of  the  Kentish  Bank,  payable  at  the  banking  house  at  Maid' 
stone,  and  at  RamabottonCs  ^  Co,  in  London.  The  plaintiflTs  sent  the  10/. 
note  to  London  on  the  evening  of  the  5th ;  on  the  6th  it  was  presented  for  pay- 
ment at  BamsboUotn*8f  whose  house  stopped  on  that  day,  and  the  note  was  dis-  ; 
honored.  It  was  returned  to  the  plaintiffs  on  the  7th,  and  notice  was  then 
given  to  the  defendant;  but  he  refused  to  pay  it.  RamabottonCa  house  paid 
the  whole  of  the  5th  of  March,  and  shut  up  on  the  6th.  The  Maidstone 
Bank,  which  had  issued  this  note,  paid  the  whole  of  the  6th,  but  shut  up  on 
the  7th.  Maidstone  is  only  fourteen  miles  from  7\inbridge$  and  the  plain* 
tifis  had  an  agent  there. 

M|  j-j  *Best,  Sent.,  for  the  defendant.^The  plaintiffs  have  chosen  to  send 
-^  this  note  to  London,  which  was  more  than  double  the  distance-  of  Maid* 
stone  from  7\mbridge.  Had  they  sent  it  to  Maidstone,  on  the  day  on  which. 
they  received  it,  or  upon  any  time  the  next  day,  it  would  have  been  paid. 
They  have  been  guilty  of  laches. 

61BB8,  C.  J.— I  am  of  opinion,  as  the  note  was  payable  at  both  places,  that 
the  plaintiffs  had  an  option  to  present  it  at  either. 

When  the  plaintiffs'  and  defendant's  counsel  had  closed  their  case,  the  Chief 
Justice  called  up  a  witness,  (who  had  been  examined  and  cross-examined  be- 
fore,) for  the  purpose  of  asking  him  a  question.  From  the  answer  which  he 
gave,  a  doubt  arose  upon  his  interest. 

Best,  Seijt.,  contended,  that  if  a  witness  appeared  interested  in.  anjr  stage  of 
the  trial,  an  objection  might  be  taken  to  his  competency;  and  if  the  objection 
were  good,  his  evidence  ought  to  be  struck  out.  He  claimed  to  be*  permitted  to 
cross-examine  him  again  for  the  purpose  of  proving  him  interested,  and  relied 
upon  Stone  t.  Blackbume,  1  Esp.  N.  P.  37. 

61BB8,  C.  J.— -Formerly  objections  to  the  competency  of  a  witness  were 
ooly  permitted  to  be  taken  on  the  voir  dire:  the  rule,  for  the  interests  of  justice, 
has  been  extended,  and  it  is  permitted  counsel  to  take  an  objection  to  a  witness 
*aiSl  ^'  ^°^  ^"^^  during  his  examination  ;  but,  when  the  witness  ^leaves  the 
-J  box,  there  is  an  end  of  all  questions  to  his  competency.  Afler  he  has 
gotoe  through  his  examination,  and  Uie  defendant's  counsel  has  heard  all  he  has 
•worn,  and  has  it  in  his  power  to  use  his  evidence  in  his  favor  if  it  be  beneficial 
to  him,  it  would  be  gross  injustice,  when  his  testimony  is  closed,  to  take  an 
objection  to  his  competency.   I  admit  that,  in  the  progress  of  a  witness's  exami« 

Vol.  m.^— 17. 
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nation,  an  objection  may  be  taken  at  any  time ;  but  when  he  has  left  the  box 
his  competency  cannot  be  attacked. 

Verdict  for  the  plaintiff. 

BloBsetU  Serjt.,  and  Taddy^  for  the  plaintiff. 

Btst^  Serjt,  and  Gasdte^  for  the  defendant 

REPORTER'S  NOTE. 

Tb«  parties  in  the  former  ctuie  w«re  plaintifla.  Thia  was  likewise  an  action  for  moneir  had 
and  received.  The  defendant  paid  the  plaintiffs  a  check  of  20Z.  drawn  on  the  Maiditome  Hank 
on  the  5th  ofAprU.  It  was  given  to  the  plaintiffs  at  the  time  of  Tunbridge  market ;  and  they 
cave  their  own  notes  in  exchange.  It  was  given  aoroe  time  before  the  post  set  oat  on  the  5th. 
The  plaintiffs  kept  it  all  the  5th  and  6ih,  but  sent  it  to  Maidttone  bv  the  carrier  on  the  morn- 
ing of  the  7th.  The  carrier  reached  Maiditont  at  9  o'clock  on  the  7th ;  but  the  Maidstamt 
Bank  did  not  open  that  morning.  If  it  had  been  aent  by  the  post  of  the  6th,  it  would  have 
reached  Maidttcne  at  an  hour  earlier  (viz.)  at  eight  o'clock  in  the  morning  of  the  7th. 

Be9tt  Serjt.,  for  the  defendant,  contended  that  the  plainiiff«  had  been  guilty  of  laches. 

BlMtettt  Serjt.,  for  the  plaintiffs,  eontru,  relied  on  jRkkford  v.  Ridge,  2  Campb.  537. 

GiBBS,  C.  J. — 7*he  piaintifls  *cannot  recover;  they  have  been  guifty  of  laches.    I  will  rMi|> 
not  aay  that  it  was  not  their  duty  to  have  sent  the  check  off  by  the  post  of  the  5th  ;  but  ^ 
the  extreme  time  up  to  which  they  were  justified  in  keeping  it,  was  till  the  poet  of  the  6th. 
Thev  do  not  send  it  till  the  7th.    It  does  not  matter  when  the  carrier  arrived ;  they  must  suffer 
for  their  negligence. 


Blm§eU,  Seijt.,  and  Taddw,  for  the  plaintiffs. 
Begt,  Seijt.,  and  Gaielte,  for  the  detendani. 


Plainttfia  Donsniied. 
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•GOUGER  V.  JOLLY.  [»317 

Though  a  carrier  may,  by  law,  limit  his  responsibility,  a  notice  of  certain  limitations  on  his 
general  liability,  suspended  at  the  fenntnt  of  his  journejr,  will  not  attach  upon  the  delivery 
of  goods  at  intermediate  places,  where  no  such  notice  is  given. 

This  was  an  action  against  a  common  carrier,  brought  to  recover  the  value 
of  a  parcel  of  silk,  which  had  been  lost  in  the  conveyance  from  Evesham^  in 
fForcestershire^  to  London, 

The  plaintiff  had  employed  a  person  of  the  name  of  Shenstont^  at  Evesham^ 
as  a  throwster :  it  was  his  duty,  by  contract,  when  the  silk  was  fit  to  be  used, 
to  send  it  up  to  London;  and  he  was  to  pay  the  carriage.  The  defendant  was 
the  proprietor  of  a  waggon  travelling  between  fVorcesttr  and  London^  and  pass- 
ing through  Evesham,  At  Worcenter  a  notice  was  publicly  suspended  in  the 
office,  by  which  the  defendant  professed  that  he  would  not  be  responsible  ^  for 
cash,  jewels,  lace,  silk,  &c.,  however  small  the  value,  unless  tlie  goods  were 
specified,  and  entered  as  such;  a  special  agreement  made  for  the  carnage  of  the 
flame,  and  a  premium  paid  accordingly."  In  the  London  office  a  notice  was 
Mispended,  in  its  genera]  effect  similar,  but  differing  in  many  particulars  from 
the  one  at  Iforctuter,  There  was  no  notice  put  up  at  the  receiving  house  at 
Evesham;  and  the  silk  was  taken  in,  and  the  carriage  paid,  in  the  ordinary 
manner. 

Onslow^  Serjt.,  and  Richardson^  for  the  defendant,  made  an  objection*  that 
.the  defendant,  as  carriers  were  by  law  permitted  to  do,  had  limited  *hi8  r^^^y^ 
responsibility:  he  says  he  will  not  be  answerable  for  «' silks,"  unless  ^ 
speeifiedf  entered,  and  received  upon  a  special  agreement  He  gives  this  notice 
publicly  in  his.  offices  at  Worcester  and  London,  This  was  not  an  Evesham 
waggon,  but  a  JVorcester  waggon.  It  is  sufficient  if  the  notice  be  made  public 
at  the  termini  of  the  journey.  No  case  had  determined  that  a  notice  was 
Beeessary  at  every  public  house  on  Uie  road  where  goods  were  received. 

Sbtpkerd,  &  G.  contra. 
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GiBBS,  C.  J.  The  carrier  is  responsible,  unless  express  notice  be  brought 
home  to  the  plaintiff.  But  a  notice  of  certain  limitation  upon  his  general  respon- 
sibility, suspended  at  his  offices  in  lAmdan  and  Worcester^  will  not  attach  upon 
the  delivery  of  goods  at  an  intermediate  place,  where  no  notice  is  stuck  up. 
Goods  delivered  at  such  places  come  under  his  general  responsibility ;  and  ha 
is  answerable  for  their  loss.  It  has  been  holden  by  Lord  Aent/an^  tiiat  notices 
at  the  termini  of  a  journey  were  not  sufficient  to  protect  carriers  with  respect 
to  goods  taken  in  at  intermediate  receiving  houses.  His  lordship  added,  that 
carriers  should  be  cautious  that  their  notices  corresponded  in  all  places  where 
they  were  affixed,  or  their  liability  would  be  affected  by  a  variance. 

Shepherd^  S.  G.,  and  Comyn^  for  the  plaintiff. 
OmloWf  Serjt,  and  Richardson^  for  the  defendant. 

•3191  •REPORTER'S  NOTE. 

A  variety  of  cases  has  established,  that  notices  of  the  kind  stated  in  the  text  are  binding 
upon  the  public.  The  cases  are  indeed  almost  too  familiar  to  be  cited,  Clajf  ▼.  WiUan^ 
1  U.  Black.  298.  Izttt  y.  Mountain,  4  £.  K.  370.  NidtoUon  v.  WiUam,  5  B.  R.  507. 
Indeed,  in  a  Tery  old  case,  Kgnriek  v.  EggUstorif  Aleyn  93,  it  waa  decided  that  the  liability  of  a 
carrier  might  be  restrained. 

The  exemption  of  carriers,  by  reason  of  notices  of  this  sort,  has  been  carried  to  its  utmost  ex- 
tent ;  and  the  preeent  disposition  of  our  courts  of  justice  is  to  curtail  it.  It  cannot,  indeed,  be 
supported  upon  any  other  ground  than  that  a  carrier,  who  obtains  a  small  reward  only  for  the 
carnage  of  goods,  should  not  be  held  liable  to  a  large  amount. 

Carriers,  therefore,  are  exempted  from  liability  where  the  goods  are  of  a  much  larger  yalue 
than,  from  a  knowledge  of  their  bulk  and  quahty,  thev  could  possibly  gtiess  them  to  be :  but 
this  exemption  does  not  apply  to  goods  of  a  large  bulk  and  known  quaUty,  where  the  yalue 
most  be  obvious.  Therefore,  in  a  recent  case,  JSeck  t.  Bvam,  16  East  244,  it  was  determined, 
that  a  public  notice  given  by  carriers,  that  thejr  would  not  be  answerable  for  certain  specified 
aitieles,  or  any  other  goods  ot  what  nature  and  kind  soever,  above  the  value  of  5Z.  if  lost,  atolen 
or  damaged,  (unless  a  special  agreement  was  made,  and  a  premium  paid  at  the  time  of  delivery,) 
was  held  not  to  extend  to  goods  which  did  not  fall  within  any  of  the  specified  articles ;  and 
which,  from  their  bulk  and  quality  communicated  to  the  carriers  at  the  time  of  their  delivery, 
must  have  been  known  to  exceed  the  value  of  5/. 

Such  notices,  therefore,  though  in  their  terms  made  to  extend  to  a«y  goeds  of  wkat  nature 
eed  kind  soever,  ([which  is  now  ihe  general  tenor  of  such  notices  suspended  in  the  office  of  car- 
riers,) cannot  be  mdefinite,  but  roust  be  construed  with  reference  to  the  subject  matter,  and  to 
cases  where  the  csrrier  has  no  means  of  knowing  what  is  the  nature  of  the  goods  committed  to 
hii  care,  Domn  v.  Fromoni,  4  Campb.  40. 

2.  A  carrier  cannot  stipulate  for  exemption  from  the  conseauences  of  hu  own  misconduct ; 
and  is.  at  all  events,  liable  for  damage  arising  from  gross  negligence.  If  goods,  therefore,  are 
*MQi  intrusted  to  him,  and  he  is  guilty  of  any  misfeasance,  or  gross  neglect,  •his  notice  will 

^  not  protect  him.  Seek  v.  Evans,  ante.  A  loss  srising  from  the  pereonal  default  of  the 
carrier,  is  not  within  the  scope  of  such  notice,  which  was  meant  to  exempt  the  carrier  from 
loaaes  by  accident  or  chance,  dus.    Lyon  v.  WdU,  5  East.  428. 

3.  Although  there  is  nothing  tmreasonsble  in  a  carrier  requiring  a  greater  sum  when  he  car- 
riea  ^oods  of  a  greater  value,  he  is  not  permitted  by  law,  to  charge  what  he  pleases.  A  car- 
rier H  liable  to  carrv  every  thing  that  is  brought  to  him,  for  a  reasonable  sum  to  be  paid  for  the 
nme  carriage ;  and  cannot  extort  what  he  pleases,  per  Lawrence,  J.  in  Harris  v.  Paekwood,  3 
TsQoL  272. 

See  likewise,  as  to  the  responsibility  of  carriers,  and  the  manner  of  declaring  in  actions 
bfongbt  against  them,  Clarke  v.  Gray,  6  Eaat.  564.  Clauton  y.  Hunt,  3  Campb.  37.  Cobdem 
▼.  Bdlen,  2  Campb.  106.    BmtUr  v.  Ileans,  3  Campb.  415. 


132  Stewart  v.  Smith.  N.  P.  1816.  [321 


^        ♦STEWART  V.  SMITH.  [•321 

Pcities  miy  come  to  an  agreement  to  dispenae  with  the  formalitiea  of  the  bnildinff  act.  If  the 
occupier  of  the  premises,  the  owner  of  the  improved  rent  of  which  is  liable  to  the  rebnildin|p 
of  a  party  wall,  volaniarily  assumes  the  responvibility,  by  a  promise,  (not  in  writing)  there  is 
a  aumcient  consideration  to  support  an  action  on  such  promise,  rajBulting  from  his  occupaiioa 
of  the  adjoining  premisea ;  and  this  is  evidence  to  be  left  to  the  jury  that  he  ia  owner  of  the 
improved  rent.  Esipeclally  in  a  case  where  there  is  evidence  of  nia  having  subsequently 
ofiered  hia  lease  to  sale  for  a  sum  of  money  in  gross. 

This  action  was  brought  to  recover  28/.  the  moiety  of  the  expense  of  erect* 
ing  a  party  wall  between  the  plaintiff's  house  and  a  house  occupied  by  the 
defendant.  Upon  the  evidence,  it  appeared  that  the  old  party  wall  being  out 
of  repair,  it  became  necessary  to  rebuild  it ;  that  the  plaintiff  applied  to  the 
defendant,  who  inquired  what  the  expense  would  be ;  and,  upon  being  told  his 
proportion,  said,  **•  Very  well,  I  shall  expect  to  pay  what  is  right  and  fair.** 
About  six  weeks  after  the  wall  was  rebuilt,  the  plaintiff  called  on  defendant  for 
10/.  in  part  payment;  the  defendant  said  it  was  not  convenient  for  him  to  pay. 
It  appeared  that  the  defendant  paid  rent  to  two  persons,  (viz.)  32/.  to  one,  and 
18/.  to  another:  the  wall  was  rebuilt  in  September^  1815.  Since  the  action 
was  brought,  the  defendant  has  offered  his  lease  for  sale  for  300/.  It  was 
admitted  that  no  notice  of  accounts,  as  directed  by  the  act,  (14  Geo.  III.  c.  78. 
$  41,)  had  been  delivered  to  the  defendant,  or  left  at  his  house. 

Vaughan^  Serjt.,  for  the  defendant,  made  two  points : — 1.  The  41st  section 
of  the  building  act  throws  the  burthen  of  rebuilding  and  repairing  party  walls 
upon  the  oumers  of  the  improved  rent.     There  was  no  evidence  that  defend- 
ant was  such  owner.     The  fact  of  his  having  offered  his  lease  for  sale  long 
afler  the  *wall  was  rebuilt,  did  not  prove  his  original  liability.     Had  he  r^qoo 
even  sold  his  lease  for  a  premium,  it  would  not  make  him  liable  as   ^ 
owner  of  an  improved  rent;  for  it  is  in  evidence  that  he  pays  rent  to  two  dis 
tinct,  persons,  one  or  other  of  which  rents,  in  the  absence  of  evidence,  may  be  pre 
sumed  to  be  an  improved  rent. — 2.  His  promise  to  pay  must  be  construed  with 
reference  to  his  legal  liability.     If  Uie  obligation  to  repair  be  in  another  person, 
such  promise  not  being  in  writing,  was  void  by  the  statute  of  frauds.     But  the 
effect  of  the  words  b  not  a  general  promise ;  nor  does  it  dispense  with  the 
provisions  of  the  building  act.     ^  I  shall  pay  what  is  right  and  fair."     This  is 
DO  dispensation  of  the  means  prescribed  by  the  statute  for  ascertaining  what  is 
"right  and  fair." 

GiBBs,  C.  J. — The  act  requires  certain  forms  which  must  be  complied  with 
against  an  adverse  occupier.  But  neither  the  act  of  parliament,  nor  the  forms, 
are  very  clear  and  precise.  I  agree  that  the  owner  of  the  improved  rent  is 
alone  liable.  But  there  are  two  questions  in  this  case:— 1.  Have  not  the 
parties  come  to  an  understanding  to  dispense  with  the  fonnalities  of  the  build- 
ing act;  which  they  may  do?  2.  Has  not  the  defendant  made  himself  liable 
by  his  promise  ?  He'desired  to  kiiow  what  the  expense  would  be,  and  agreed 
to  pay  his  moiety.  He  assumes  the  responsibility  upon  himself;  and,  as 
occupier,  there  is  sufficient  consideration  for  him  to  make  such  agreement ; 
supposing  him  not  to  be  the  owner  of  the  improved  rent,  though  there  is  a  strong 
presumption  that  he  is  such  owner.  The  construction  of  the  ^evidence  r«oQo 
will  be  for  the  jury ;  but  I  think  the  plaintiff  entitled  to  recover.  I- 


Verdict  for  the  plaintiff. 
Best,  Serjt.,  and  OnshWf  for  the  plaintiff. 
Vaughan,  Serjt.,  and  BoiSf  for  the  defendant. 

REPORTER'S  NOTE. 

In  the  next  term  a  motion  was  made  for  e  new  trial,  but  the  court  unanimously  concurred  ill 
spinioa  with  the  L.  C.  J.    It  is  to  be  lamented  that  the  14th  Geo.  IlL  c.  78,  an  act  of  parliae 
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meot,  of  the  last  im(>ortaiioe  in  eities  and  towns,  should  in  some  of  its  provisions  be  so  difiicttit 
of  spplication ;  and,  in  all  so  hard  to  be  understood.  Cases  sre  constantly  occurring  upon  the 
conairuciion  of  the  clauses,  particularly  at  NtMi  Fruu,  The  result  of  wnat  has  hitherto  been 
deieraiioed  seems  to  be  this. 

The  SCI  provides,  that  every  owner  of  a  house  who  shall  think  it  necessary  to  pull  down  and 
rebuild  any  party  wall,  in  case  the  owner  of  the  adjoining  house  will  not  agree  touching  the  same, 
shsli  give  three  months'  ooiice  in  writing  to  the  owner  if  known,  or,  otherwise,  to  the  occupier 
of  su<^  adjoining  house,  of  his  intention,  by  delivering  a  copy  of  such  notice,  dtc.  In  this  notice 
he  is  to  name  his  surveyors ;  the  lime  of  attendance ;  and  to  reauire  the  other  owner  to  appoint 
two  other  surveyors  to  meet  them,  at  the  appointed  time  and  place,  to  certify  the  stale  of  the 
party  wall.  &c  The  act  then  makes'provisions  in  case  of  the  defsuit  of  one  party,  by  directing 
the  attending  surveyors  to  certify  the  state  of  the  premises  to  the  justices  at  the  quarter  sessions, 
JLc;  the  certificate  to  be  filed ;  an  appeal  to  be  permitted  within  a  reasonable  time,  &c.;  if  no 
appeal,  or  if  theceriifieaie  be  confirmed  on  appeal,  the  party  who  has  followed  the  provisions  in 
the  act,  may  pull  down,  rebuild,  &c.  The  41«t  section  then  directs  how  the  expenses  of  the 
party  rebuilding,  are  to  be  reimbursed  by  the  owner  of  the  adjoining  house ;  to  what  amount, 
•2041  'od  *in  what  proportions,  vide  »eetion.    It  then  directs,  that,  within  ten  days,  &c.  after 

*  such  party  wall  shall  be  built,  such  first  builder  shall  leave  at  such  adjoining  house  a  true 
account  in  writing  of  so  much  thereof  for  which  the  owner  of  such  adjoming  House  shall  be 
liable  to  pay,  anoalso  an  account  of  other  expenses  and  coets ;  **  whereupon  it  shall  be  lawful 
ibr  the  tenant  or  occupier  of  such  adjoining  building  to  pay  such  proportional  part,  costs,  expen* 
ses,  dLc.;  snd  to  deduct  the  same  out  of  his  rent,  &rC.*'  If  the  expenses  be  not  paid  within 
twenty-ooe  daya  afier  demand,  a  remedy  is  given  sgainst  the  owner,  by  action  of  dabt,  or  on 
the  case.  Now  the  result  of  the  cases  upon  the  construction  of  the  above  dausea  seems  to 
be  this. 

I.  That  the  manifest  intention  of  the  legislature  was,  to  throw  this  burden  on  the  lessees 
of  building  lesses,  by  whom  the  value  of  tlie  estates  is  considerably  improved,  and  who  after- 
wards make  uuderleasea,  reserving  improved  rents.  Nor  does  it  make  any  difference  whether 
such  person  continue  lessee  of  the  term,  or  sell  his  lease  for  a  9um  in  gro$§  ;  in  which  latter 
case,  he  seems  equally  to  be  within  this  act.  But,  where  a  lessee  for  twenty>one  years,  at  a 
peppercorn  rent  for  the  first  half  year,  and  a  rack  rent  for  the  rest  of  the  term,  who.  by  agree* 
ment,  was  to  put  the  premises  in  repair,  and  who  covenanted  to  pay  all  taxes,  &c.  having 
assigned  his  term  for  a  small  sum  in  gross,  was  held  not  to  be  liable  to  pay  the  expenses  of  a  party 
wslT,  either  by  the  provisions  of  the  statute,  or  by  his  covenant ;  but  that  the  charge  must,  in 
auch  case,  be  borne  by  the  original  landlord.  SouthaU  y.  Leadbeitert  3  T.  R.  458.  So,  not* 
withstanding  the  lessee  has  improved  the  house  demised  the  lessor,  of  the  premises,  at  rack  rent, 
(there  being  no  other  person  entitled  to  siiy  kind  of  rent,)  is  liable  to  contribute,  and  not  the 
tenant.  Beardmore  v.  FoXt  8  T.  R.  214.  oecas,  if  such  lessee,  at  rack  rent,  underlet  the  house 
at  an  adnaneed  rent.  He  is  then  to  be  considered  as  the  owner  of  the  improved  rent,  which,  in 
the  terms  of  this  act  of  parliament,  stands  contradistinguished  from  some  other  rent.  Songster 
V.  Birkkead,  1  B.  &  P.  303.  Nor  would  the  operation  of  the  statute  be  varied  by  any  cove- 
nants  for  repair  entered  into  between  such  landlord  and  his  tenant.  Ihid, 
9^Ae-i  It  IS  the  owner  of  the  ^improved  rent,  and  not  of  the  ground  rent,  who  is  made  liable 
•1  by  this  act.  Peek  v.  Wood,  5  T.  Rep.  303.  But  where  the  tenant  covenanted  to  pay  a 
reasonable  share  and  proportion  for  repairing  party  walls,  &c.,  and  it  became  a  necessary 
inference  from  the  covenants,  that  the  landlord,  should  receive  a  certain  nett  yearly  rent,  clear 
ef  all  dedttciions,  Sec.  during  the  lesse,  it  was  held,  under  the  conditions  of  such  contract,  tha( 
the  leoant,  and  not  the  landlord  should  pay  the  expenses  of  a  party  wall.  But  it  was  upon  this 
principle,  M  observed  by  Kenvon,  L.  C.  J.,  in  the  case,  that  **modiu  et  eonventio  vincunt  legem.*^ 
Barrett  v.  Duke  of  Bedford,  8  T.  R.  602.  But,  though  the  operation  of  the  statute  is  not  varied 
hyn  general  covenant  to  repair  on  the  part  of  the  tenant ;  and  the  landlord,  (or  whoever  be  the 
owner  of  the  improved  rent,)  ia  the  party  bound  to  contribute,  he  is,  nevenheless,  liable  only  to 
reimburse  his  tenant  money  paid  by  him  to  the  other  owner,  for  such  works  as  are  authorised 
to  be  done  by  such  owner,  in  respect  of  such  sdjoining  house.  Robinson  v.  Lewis,  10  Bast. 
227.  The  act  of  parliament  gives  the  tenant  liberty  to  deduct  payments,  made,  by  virtue  of 
ihia  act,  out  of  hia  rent:  but  questions  may  arise  whether  his  immediste  landlord  be  the  person 
fiable  ;  he  may  be  leasor,  without  being  owner  of  the  improved  rent.  In  Songster  v.  Birkkead, 
supra,  Ejfre,  C.  J.  looking  to  this  point,  says,  **I  think  it  wss  intended  by  the  legislature  that 
the  teriant  ahould  pay  a  moiety  of  the  expense  to  the  person  building  the  well,  and  reimburse 
himself  by  deducting  the  amount  out  of  the  rent  of  his  immediate  landlord ;  leaving  it  to  kim  to 
make  hia  claim  on  such  other  persons  ss  he  mav  think  liable.^  This  appeara  to  me  the  beit 
eooaimctkra  for  potting  the  bnainess  in  a  practicable  ahape.  It  ia  eaay  to  aee  that  thia  ia  an  ill* 
penned  law,  and  its  meaning  is  left  uncertain.*' 

He  is  oonsuiered  to  hsve  tne  improved  rent  who  receives  more  than  the  person  of  whom  he 
fakes  the  premises ;  and,  if  there  be  only  one  year  of  the  term  to  come,  if  it  have  been  originally 
demised  on  an  improved  rent,  the  lessor  of  such  term  would  be  fiable.  It  seems  strange,  how- 
ever, that  the  legislature  should  think,  that  there  must  be  an  improved  rent  in  reapeet  of 
every  bouse. 
♦jMici      2.  With  respect  to  the  other  Mauae  of  the  act  whfeh  bear  on  the  present  point,  a  few 

*  words  will  aumee.  The  three  montba*  notuse,  required  by  section  38,  ia  only  necessary 
where  the  person  (who  at  the  time  when  it  ia  reouired  to  build,  dtc.  ia  liable  to  pay,)  cannot 
•gree  with  the  owner  of  the  adjoining  houae..  Per*  v.  Wood,  5  T.  R.  130.  But  before  an 
action  can  be  brought  to  recover  a  proportion  of  the  expenses  of  building  a  party  wall,  tb« 
aeoonata  preseribed  by  sect.  41,  must  be  delivered,  whether  the  house  be  oocupied  by  the 
•wner  or  the  tenant ;  and  a  formal  demand  of  the  money  must  be  made  twenty-one  daya  befor* 
Iks  ndionii  brought.    PftS^  t.  i^snali,  3  Taunt.  62. 

M 
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3.  With  renpect  to  the  property  in  party  wftlla,  with  regard  to  which  tome  qaettioiw  havo 
ariw*n,  the  rule  ia  thia :— It  two  peraons  have  a  party  wall,  one  half  of  the  thicltneas  of  which 
Btanda  on  the  lands  of  each,  thev  are  not,  therefore,  tenants  in  common  of  the  wall,  nor  of  the 
land  on  which  it  stands,  although  the  wail  was  erected  at  the  joint  eipense  of  the  twa  proprie- 
tors. For,  the  statute,  though  it  givea  each  party  certain  rights  in  a  wall  built  in  thia  way,  does 
not  make  it  a  common  property ;  it  only  confers  on  each  a  right  to  use  it  for  certain  purpoaee. 
Each  parly,  for  an  injury  done  lo  that  part  of  the  wall  which  stands  on  his  own  land,  must,  of 
consequence,  hare  the  ordinary  remedy  :  but  the  parties  are  severally  owners  of  their  respect- 
ive lands,  as  before :  each  is  entitled  to  aA  eaaemeni  on  the  wall  in  the  land  of  the  other:  but 
there  is  no  transfer  of  property ;  and  the  property  of  the  wall  ensues  the  property  of  the  land  oa 
which  it  atanda.    See  fVaiU  v.  Hawkim,  5.  Taunt  20,  and  Moore  v.  Clarke,  5  Taunt.  90. 
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In  an  action  by  the  assignee  of  a  bankrupt,  claiming  property  which  the  bankrupt  is  alleged  to 
have  had  in  his  possession,  order,  and  disposition,  as  the  reputed  owner  at  the  time  of  his 
bankruptcy,  it  is  competent  for  the  defendant,  who  has  paid  a  valid  consideration  for  the  pro- 
perty, to  give  evidence  of  a  contrary  reputation,  and  to  resist  the  claim  of  the  plaintiff  under 
the  statute  21  Jac.  1.  c.  19.  s.  11,  upon  those  grounds. 

Trover^  by  the  assignee  of  one  Chapman^  a  bankrupt,  to  recover  the  posses* 
sion  of  certain  property  alleged  to  have  belonged  to  Chapman^  before  his  bank- 
ruptcy. The  question  turned  upon  a  reputed  ownership :  the  defendant  rented 
a  laige  farm  in  the  island  of  Shepeu,  on  which  he  depastured  several  thousand 
sheep ;  but,  being  obliged  to  quit  his  farm,  and  remove  his  stock,  he  hired  of 
Chapman^  who  carried  on  the  business  of  a  farmer  and  butcher,  near  Faversham^ 
a  track  of  land  of  170  acres,  in  Ham  marshes.  The  bankrupt,  at  this  time, 
was  tenant  to  a  person  of  the  name  of  Bloxland,  The  defendant  agreed  to 
give  Chapman  an  advance  on  his  original  rent,  and  to  take  all  his  crops  and 
stock;  which  he  bought  and  paid  for  at  a  valuation:  an  agreement  was  theo 
made  between  them  that  Chapman  should  continue  on  the  farm,  and  act  as  th» 
defendant's  manager  and  bailiff;  that  he  should  buy  and  sell  stock  for  him,  and 
superintend  the  farm  as  he  had  been  heretofore  accustomed.  On  the  part  of 
the  plaintiff,  evidence  was  given  that  the  reputation  amongst  the  servants  and 
neighbors  was,  that  Chapman  was  the  owner ;  that  no  visible  change  had 
taken  place  in  his  circumstances;  and  that  they  continued  to  act  towards  him 
as  formerly.  On  the  part  of  the  defendant,  it  was  proposed  to  give  a  body 
of  evidence  contradicting  this  reputation :  and  to  show  that  Button  paid  the 
•taxes  of  the  farm ;  that  his  name  had  been  substituted  for  Chapman^ 9  reqoR 
in  the  collector's  books ;  and  that  he  was  considered  by  a  number  ^ 
of  tradesmen  who  supplied  the  farm,  as  the  sole  owner  and  proprietor  of  the 
stock,  &c. 

Shepherd^  S.  G.  objected  to  this  evidence :  the  question  was,  had  not  the 
defendant  lef\  the  bankrupt  in  possession  of  property  which  tended  to  de- 
lude the  world,  and  to  induce  an  opinion  that  he  continued  owner  as  before. 
Tne  fact  of  his  being  in  possession  was  proved;  and  a  reputation  contrary  to 
the  fact  could  not  be  admitted. 

GiBBS,  C.  J. — ^I  think  this  is  a  case  in  which  I  am  bound  to  receive  the 
evidence  offered.  There  is  no  question  that  a  good  consideration  was  paid 
by  the  defendant :  but  he  is  charged  with  having  left  the  property  in  the  pos- 
session, order,  and  disposition  of  Chapman^  by  means  of  which  he  gains  the 
reputation  of  continuing  the  owner,  as  he  had  heretofore  been.  Now  what  is 
reputation  of  ownership  ?  It  is  made  up  of  the  opinions  of  a  man's  neighbors ; 
it  is  a  number  of  voices,  as  it  were,  concurring  upon  one  or  other  of  two  facts. 
Are  we  to  count  the  voices  upon  one  side,  and  to  pay  no  attention  to  the  num- 
bers on  the  other?    If  we  admit  reputation,  that  is  to  say,  the  opinion  of  a 


338] 


1  Holt.  135 


oertain  number  of  neighbors  to  impeach  the  defendant's  claim,  are  we  not 
to  admit  the  opinions  which  favor  it?  The  jury  must  look  to  the  facts 
upon  which  the  opinions  on  both  sides  are  formed ;  but  I  think  the  evidence 
admissible. 

,^^01       *The  defendant  afterwards  had  a  verdict  upon  the  merits. 
^^J       Shq>herd,  S.  G.  and  Bavly,  for  plaintiff. 
Zens  and  Vaughan^  Serjts.,  ana  Jaoltf  for  defendant 

The  following  it  the  leetion  of  the  21  >t  Jae.  I.  e.  19.  s.  11,  on  which  the  question  turned : 

**  And  for  that  it  often  falls  out  that  many  persons,  before  they  become  bankrupts,  do  oon« 
▼ey  their  goods  to  other  men  upon  good  consideration,  yet  atill  do  keep  the  same,  and  are 
rtftUed  the  owners  thereof,  and  dispose  of  the  same  as  their  own :  be  it  enacted,  that  if,  at  any 
time  hereafter  any  person  or  persons  shall  become  bankrupt,  and,  at  such  time  as  they  shall  so 
become  bankrupt,  shall,  by  tne  consent  and  permiesion  of  the  true  owner  and  proprietary,  have 
in  their  possession,  order,  and  disposition,  any  goods  or  chattels,  whereof  they  shall  be  the 
rtpmUi  owners,  and  take  upon  them  the  sale,  alteration,  or  disposition,  as  owners ;  that  in 
everv  such  case  the  said  commissioners,  or  the  ereaier  part  of  them,  shall  have  power  to  sell 
and  dispoee  of  the  same  to  and  for  the  benefit  of  the  creditors  which  shall  seek  relief  by  the  said 
commission,  as  fully  as  anjr  other  part  of  the  estate  of  the  bankrupt."    21  Jac.  J.  c.  19.  ^  11. 

The  cases  upon  this  section  are  very  numerous.  Those  that  bear  upon  the  present  point  will 
be  shortly  referred  to. 

Where,  by  contract  between  B.  and  the  defendant,  B,  agreed,  on  payment  to  him  of  a  sum 
oertsin,  to  convey  to  the  defendant  a  dwelling-house,  and  to  deliver  possession  of  all  the  house- 
bold  furniture  and  stock,  and  that  after  format  poesession  delivered  to  the  defendant,  B.  should 
be  allowed  to  remain  in  (Possession  for  three  months  without  paying  rent ;  which  agreement 
was  notorious  in  the  neighborhood,  and  the  money  was  paid  by  the  defendant,  and  a  formal  de- 
fivery  made  to  him,  and  B.  afterwards  left  in  possession  according  to  the  agreement,  who  be* 
eame  bankrupt  whilst  he  so  remained  in  possession,  and  before  the  expiration  of  three  months. 
•la^vi  *Held,  that  this  was  not  a  possession  by  the  bankrupt  within  the  statute  21  Jac.  I.  c 
^^J  19.  %  11.    MulUr  V.  itfofj,  1  M.  and  S.  335. 

For  other  eases  on  the  statute,  see  Rytd  v.  MtnoUt,  I  Atk.  188,  and  Gordon  v.  Eaat  India 
C§m^pany,  7  T.  R.  228,  1  Atk.  164.  Stephens  v.  SoU,  1  Ves.  353.  2  T.  R.  587.  594,  1  Atk. 
165.  JaekBOH  v.  /rvtn,  2  Campb.  48.  1  P.  Wms.  318.  Es parte  Marth,  I  Atk.  158.  West  V, 
Sk^  I  Ves.  239.  Maee  v.  Cadd,  1  Cowp.  232,  1  Bos.  and  Pul.  83.  XtVeaay  v.  Hood,  9 
Campb.  83,  7  T.  R.  228.  Herfty  v.  Smiih,  8  T.  R.  82.  Horn  v.  Baker,  9  East,  215.  Long 
■MS  V.  2Vi|»p,  2  N.  R.  67.    Jones  v.  Dwyer,  15  East,  21. 


•831]  •FAIRLIE  v.  CHRISTIE. 

A  poliev  of  iosnranoe  is  altered  by  striking  out  the  words  in  the  body  of  the  nolicy,  which  oon- 
tsinea  a  warranty  to  sail  st  a  certain  time,  and  inserting  a  memorandum  ot  an  enlarged  ^me 
m  the  margin.  Some  of  the  underwriters  consented  to  the  alteration ;  but  the  defendant  did 
not  consent.  In  an  action  upon  this  policy :  Held,  that  the  alteration  did  not  avoid  the  policy* 
Sedfnmre, 

This  was  an  action  on  a  policy  of  insurance,  on  any  ship  or  ships  <*  sailing 
on  or  before  the  1 0th  of  October^  1814.**  After  the  policy  was  effected,  some 
of  the  underwriters  consented,  upon  the  request  of  the  broker,  to  alter  it  to  a 
period  **  on  or  before  the  31st  of  Decenibtr,^^  The  defendant  did  not  consent. 
The  warranty  to  sail  on  the  10th  of  October  was  in  the  body  of  the  policy; 
and  when  the  alteration,  which  was  introduced  in  the  margin,  was  made,  the 
words  ^  10th  of  October*^  were  struck  out  with  a  pen. 

BtMU  Serjt.,  and  Campbell^  for  the  defendant,  objected,  that  the  policy  was  ren- 
dered Toid  by  this  alteration.  This  is  not  an  alteration  made  in  furtherance  of  the 
intention  of  the  parties  at  the  time  of  the  contract ;  neither  is  it  the  correction 
of  a  mistake.  It  is  the  substitution  of  a  new  contract  for  one  previously  com* 
plete.  It  is,  therefore,  void  on  two  grounds : — 1.  The  contract  is  varied  with« 
out  the  consent  of  the  defendant,  2.  It  is  an  evasion  of  the  stamp  laws. 
They  relied  on  IVench  v.  Paitan^  0  East,  351. 

GiBBS,  G.  J.— A  policy  of  insurance  is  not  an  instrument  like  a  bond  or  a  bill 
of  exchange.    A  bond  or  a  bill  of  exchange  would  have  been  void  by  such  an 
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alteration ;  but  a  policy  of  insurance  is  an  instrument  of  a  peculiar  nature.  It 
is  not  'negotiable ;  it  does  not  pass  from  hand  to  hand  like  money.  In  r«««o 
French  t.  Potion^  the  policy  was  altered  by  the  consent  of  all  parties,  L 
and  thus  one  contract  was  substituted  for  another.  The  second  contract  would 
have  been  good  but  for  the  stamp  laws ;  and  the  plaintiff  was  not  permitted  to 
resort  to  the  first,  having  merged  it  in  the  second.  But  here  I  think  the  altera- 
tion may  be  considered  as  a  proposal  made  by  the  assured  to  the  underwriters, 
which,  if  acceded  to,  was  to  be  the  contract  between  them ;  and,  if  not  adopted 
by  any  underwriter  to  whom  it  was  shown,  the  policy  was  to  remain  in  its 
original  state  as  to  him.  I  am  inclined  to  think  the  plaintiff  entitled  to  recover. 
But  I  will  give  the  defendant  leave  to  move  to  enter  a  nonsuit 

Shepherd^  S.  G.,  and  PuUer^  for  the  plaintiff. 

Be»U  Serjt.,  and  Campbell,  for  the  defendant. 

REPORTER'S  NOTE. 

With  respect  to  alterations  in  policies  of  insurance,  the  35  Geo.  III.  c.  63.  s.  13,  perm^ta 
them  under  certain  qualifications :  the  words  are,  **  That  nothing  in  this  act  contained  anall  ei- 
tend,  or  be  construed  to  extend,  to  prohibit  the  making  of  any  alteration,  which  may  lamfuBy 
he  made  in  the  terms  or  conditions  or  any  policies  of  insurance,  duly  stamped  as  aforesaid,  after 
the  same  shall  have  been  underwritten,  or  to  require  any  additional  stamp  duty  by  reason  of 
such  alteration,  so  that  such  alteration  be  made  before  notice  of  the  determination  of  the  risk 
originally  insured,  and  the  premium  or  consideration  originally  paid  or  contracted  for  shall  ez- 
oeM  the  rate  of  10«.  per  centum  on  the  sum  insured ;  and  so  that  the  thing  insured  shall  remain 
the  property  of  the  ssme  person  or  persons,  and  so  that  such  alteration  shall  not  prolong  the 
term  insured  beyond  the  period  allowed  by  this  act,  and  so  that  no  additional  or  further  sum  shall 
be  inaured  b^  reason  or  means  of  such  slieratione.*' 

*Upon  this  clause  it  has  been  determined,  that  if  a  policy  has  been  executed  in  the  ^333 
printed  form,  without  any  specific  subject  of  insurance  being  inserted  in  writing,  and  the  ^ 
subject  matter  is  sfterwarda  added  in  writing,  and  the  addition  signed  by  some  of  the  under- 
writers only,  the  assured  cannot  recover  against  those  underwriters  who  do  not  sign  the  contract 
as  it  stands  altered  by  the  insertion.    LoHghorne  v.  Coh^ant  4  Taunt.  330. 

So,  where  a  policy  of  insurance  having  been  underwritten  on'**sAtp  and  out-JUf"  was,  af^er 
the  ship  sailed,  declared,  by  the  consent  of  all  parlies,  to  be  on  thip  and  **good$^"  by  a  mciQO* 
randum  written  on  a  blnnk  space  in  the  body  of  the  policy,  but  without  any  new  stamp,  it  was 
decided  that,  for  want  of  the  stamp,  the  plainiiiT  could  not  recover  as  upon  a  policy  on  ship  and 
goods,  as  declared  by  the  memorandum,  HiU  v.  Patton,  8  E^t,  373.  And.  in  a  subse<(aent 
action  on  the  same  policy,  it  was  held  that  the  plaintiff  could  not  recover  upon  the  policy,  m  its 
original  state,  as  an  insurance  on  ship  and  out-fit,  by  reason  of  the  alteration  apparent  on  the 
face  of  the  instrument,  and  which  was  made  by  parties  interested,  Frendk  v.  Patton,  9  East,  351. 

But  a  mistake  made  by  the  agent  in  declaring  the  interest  in  the  margin  of  the  policy  to  be 
on  a  ship,  by  the  wrong  name,  may  he  rectified  by  inserting  the  true  name,  without  a  fresh 
stamp,  Robineonv.  Touray,  \  M.  and  S.  217.  And  upon  the  same  principle  that  the  intention  of 
the  parties  is  to  be  considered,  end  that  where  there  is  a  mistake  in  the  first  contract,  by  reason 
of  which  it  becomes  no  contract  at  all  in  the  sense  in  which  it  was  intended,  it  has  been  decided, 
that  the  alteraiion  of  the  subject  matter  does  not  require  a  new  stamp.  As,  where  a  broker, 
instructed  to  effect  a  policy  on  irnods,  efiecfed  it  on  ships.  The  mistake  was  afterwards  recti- 
fied by  the  underwriters  subscribing  a  memorandum  in  the  margin ;  and  the  court  held  that  no 
new  stamp  was  necessary.  SawteU  v.  Loudon,  5  Taunt.  359. 

The  13  sec.  of  the  35  Geo.  III.  c.  63,  does  not  avoid  a  policy  for  any  alterations  which  may 
be  made  in  the  terms  and  conditions,  provided  they  may  be  utwfuUy  made.  The  warding  of 
this  section  is  certainly  ambiguous ;  but  the  three  requisites  to  sustain  an  ^altered  policy,  •  mqj 
are — 1.  That  the  thing  insured  remain  the  property  of  the  same  person,  &c.  2.  That  >>  *^ 
the  alterations  be  rosoe  before  any  notice  01  the  determination  of  the  riak.  3.  That  the  pre- 
mium of  insurance  exceed  tOf .  per  cent.  1*berefore,  in  Huhbard  v.  Jaekeon,  4  Taunt.  169,  a 
memorandum  indorsed  on  a  policv,  by  which  the  underwriter,  for  an  additional  premium,  be- 
fore the  risk  commenced,  absolvea  the  assured  from  a  warranty  of  sailing  on  a  particular  da^, 
and  exchanged  a  summer  risk  for  a  winter  risk,  was  held  not  to  avoid  the  policy ;  being  within 
the  35  Geo,  III.  e.  63.  %  13.    See,  likewise,  Kenemgim^  v  Inglio,  m  errsr,  8  East,  873. 
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•335]  rrOUSSAINT  ».  HABTOP. 

A.  levies  Ml  exeeatkm  on  the  goods  of  B.,  a  trader.    He  directs  the  sherifTs  officer  not  to  sell, 
bnt  io  leave  a  man  in  possession  with  the  wsrrant.    B,  carries  on  his  trade  as  usual ;  and, 
fire  months  afterwards,  becomes  a  bankrupt :   Held,  that,  notwithstanding  the  execution 
and  the  possession  of  the  officer,  the  goods  seized  passed  to  the  assignees,  oy  virtue  of  the 
•tatvte  of  21  James,  c.  19.  s.  11. 

The  pluntiff  was  a  judgment  creditor  of  Hogg^  a  bankrupt  The  defendant 
was  one  of  the  messengers  of  the  commissioners  of  bankrupts ;  and  this  was  an 
action  of  trespass,  for  removing  goods  which  the  plaintiff  had  taken  in  execu- 
tion, by  virtue  of  a  judgment  against  Hogg,  The  judgment  bore  date  December^ 
1814.  The  writ  was  tested  on  the  last  day  of  Miehaelmas  Term,  1815 ;  and 
the  levy  was  made  upon  Hogg*B  goods  on  the  28th  of  January,  Goods  to  the 
amount  of  482/.  were  seized.  The  plaintifT^s  attorney  gave  directions  to  the 
sherifTs  officer  not  to  sell.  When  he  levied,  he  lefl  a  man  in  possession  with 
the  warrant.  Notwithstanding  the  levy,  Hogg  remained  in  the  house,  and 
carried  on  his  trade  of  a  publican  as  usual,  till  a  commission  of  bankrupt  issued 
against  him,  bearing  date  the  18th  of  May ^  1816,  and  founded  upon  an  act  of 
bankruptcy  committed  on  the  29th  of  March  preceding.  The  messenger  took 
possession  of  the  goods  under  this  commission ;  and  this  action  was  brought 
for  the  trespass. 

Lms^  Seijt,  for  the  defendant,  (having  previously  stated  that  his  case  was  to 
prove  Hogg  a  bankrupt,^  contended,  that,  if  he  should  succeed  in  his  defence, 
the  defendant  was  entitled  to  a  verdict.  Notwithstanding  the  levy,  the  goods 
are  lefl  in  the  ^visible  ownership,  and  under  the  sole  and  exclusive  con- 
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diat  an  execution  had  been  levied,  and  a  consequent  change  of  property  pro- 
duced by  the  effect  of  the  writ.  The  creditor  had  thereby  concurred  with  the 
bankrupt  to  delude  the  world  in  respect  to  his  circumstances,  and  had  thus 
waived  the  benefit  of  his  execution,  Jackson  v.  Irwin^  2  Campb.  48. 

GiBBs,  C.  J. — I  feel  no  hesitation  in  expressing  my  opinion  on  this  point; 
although  the  case  cited  differs  from  the  present.  The  warrant,  in  that  case, 
was  directed  to  the  servant  of  the  trader,  and  the  possession  of  the  servant  was 
held  to  be  the  possession  of  the  master.  In  the  present  case,  a  regular  officer 
is  sent  to  the  premises  ;  but  it  is  concealed  from  the  world  that  the  execution 
was  levied.  The  law  has  commanded  the  sheriff  to  levy  ;  the  plaintiff  steps 
in,  and  retards  the  execution  of  his*  own  writ:  he  permits  the  bankrupt  to  carry 
on  business  for  a  length  of  time,  and  to  act  as  the  visible  owner  of  those  very 
goods  upon  which  he  had  levied.  This  is  direcdy  within  the  mischief  of  the 
act  of  James:  the  bankrupt  is  found  at  the  time  of  the  commission  in*  the 
reputed  ownership  of  the  property. 

In  the  sequel  of  the  case,  some  difficulty  arose  upon  the  proof  of  the  peti- 
tioiung  creditor*s  debt :  that  part  of  the  case  was  referred ;  but  the  point  t>f 
kw,  ^ve  stated,  was  considered  as  decided  by  the  Lord  G.  J. 
S227-1      *Best  and  Blosaett,  Serjts.,  and  Holt,  for  the  plaintiff. 
^      JjenSf  Serjt,  and  Lawes^  for  defendant. 

See  the  cases  dted  in  Gurr  v.  Butt^m,  ante,  p.  390.  ,  ^ 

Vol.  m.  18  m  3 
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A»i  in  LoodoD,  orders  soodt  of  B.,  at  Manchester ;  B,  forwards  them  by  a  carrier  to  London. 
Whilst  they  are  on  their  transit,  B.  hears  of  A.*s  insolvency,  and  direcu  the  carriers  to  stop 
them ;  end,  for  this  purpose,  he  makes  out  a  n^w  invoice  to  Z>.,  which  he  transmits  to  the 
office  of  the  carrier  in  London.  The  goods,  by  a  mistake  of  the  carrier,  are  delivered  to  A,, 
who  becomes  a  bankrupt :  his  assignees  clahn  to  retain  them :  Held,  that  B.  had  a  right  t0 
recover  them  in  an  action  of  trover  against  the  aasigoees  of  A, 

Troter  for  200  pieces  of  cotton  goods*  The  plaintifik  were  manufacturers 
9i  Manchester,  9nd  the  defendants  assignees  o(Neale  4*  ^^meft  bankrupts, 
who  carried  on  business  in  London,  In  November ,  1815,  the  cotton  was 
ordered  by  Neale  ^  Co^  with  whom  the  plaintiffs  dealt.  The  goods  were 
delivered  on  the  0th  of  December  to  Messrs.  PickfordB,  who  are  carriers,  to  be 
conveyed  from  Manchester  to  London,  addressed  to  Nedle  if  Warner.  Two 
days  after  the  delivery  to  Pickfords,  the  plaintiffs  were  informed  that  Neale  fy 
frarner  were  in  insolvent  circumstances.  Neale  ^  Warner  had  not  paid  nor 
^ven  bills  for  the  goods :  plaintiffs,  accordingly,  sent  an  order  to  Pid^ords,  at 
Manchester,  to  stop  the  goods.  The  carriers  have  an  establishment  at  Man" 
Chester,  and  an  establishment  with  wharfs  at  Paddington.  The  establishments 
at  London  and  Manchester,  respectively,  send  each  day  a  list  of  invoices  of 
goods  received  at  either  establishment.  A  copy  of  the  invoice  of  the  goods 
received  on  the  9th  at  Manchester  was  sent  to  the  town  establishment,  by 
which  they  were  informed  that  the  goods  in  question,  addressed  to  Neale  |* 
Warner,  would  arrive  by  a  certain  boat,  and  at  a  certain  time,  in  London,  Pre- 
Tious  to  the  arrival  of  the  boat,  the  house  in  London  received  from  the  house 
in  Manchester  a  notice,  signed  by  the  plaintiffs,  by  which  *Pickfords  r«QOQ 
were  directed  not  to  deliver  the  goods  to  Neale  ^  fVamer,  but  to  £irket  ^ 
4*  Scholejidd. 

In  consequence  of  this  change,  the  names  of  the  latter  were  introduced  into 
the  invoice,  and  the  names  of  Neale  8f  Warner  struck  out. 

When  the  package  of  cotton  arrived,  it  was  with  the  original  address  to 
'  Neale  if  Warner,  No  invoice  was  found  with  their  address  ;  but  the  invoice 
was  made  out  in  the  names  of  Birket  fy  Scholejidd.  The  porters,  imagining 
that  a  mistake  had  occurred  amongst  the  clerks  at  Manchester,  in  putting  the 
names  of  Birket  fy  Scholefidd  in  the  invoice,  instead  of  Neale  if  Warner,  de* 
livered  it  to  the  latter  on  the  24th  of  December.  Neale  ^  Warner  became 
bankrupts ;  the  defendants  were  chosen  assignees,  and  sold  the  goods  on  the 
ftth  of  March  following :  this  action  was  brought  to  recover  the  value. 

Shepherd,  S.  G.,  and  Parke,  for  the  plaintifis,  contended — 1.  That  they  had 
a  clear  right  to  stop  in  transitu :  the  goods  were  on  their  transit  when  the 
countermand  was  given  to  the  carriers ;  that  countermand,  followed  as  it  was 
with  an  actual  attempt  on  the  part  of  the  Pickfords  to  revest  the  property  in 
the  plaintiffs,  was  a  sufficient  re-possession  to  enable  them  to  maintain  trover. 
2.  The  mistake  of  the  porter  in  delivering  the  goods  could  not  defeat  the  right 
which  the  plaintiffs  had  previously  exercised  to  stop  them.  If  the  servant  of 
w9.  deliver  goods  to  B.  by  mistake,  which  are  intended  *for  C,  A.  may  r^Q^A 
recover  against  B.  in  an  action  of  trover.  ^ 

Best,  Seijt.,  contra. — The  goods  came  to  the  possession  of  the  vendee  by  a 
regular  transit.  The  right  of  stoppage  in  transitu  is  an  equitable  right ;  but  it 
cannot  countervail  a  legal  possession.  If  the  servant  of  Pickfords  have  made 
a  mistake,  the  plaintiffs  have  their  remedy  against  Pickfords. 

GiBBs,  C.  J — ^The  law,  with  regard  to  stoppage  in  transitu,  has  undergone 
several  alterations  at  different  periods.  It  has  never  been  doubted  but  that  the 
goods  vested  in  the  vendee,  as  soon  as  they  left  the  original  owner's  posses- 
sion :  but  it  has  always  been  equally  certain,  that  the  owner  might  retuke  his 
goods,  on  their  passage,  by  any  means  short  of  felony,  if  he  had  subsequent 
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groundfl  for  believing  that  the  purchaser  would  not  perform  his  part  of  the  eon-* 
tract  by  paying  for  them.  The  consequence  of  this  conflicting  doctrine  was, 
that  the  property  was  left  to  depend  upon  the  discretion  of  the  carrier;  and  it 
thus  gave  rise  to  a  great  deal  of  fraud  and  violence.  In  process  of  time,  a  prin- 
ciple of  greater  equity  was  adopted ;  and  the  carrier  himself  became  liable, 
whenever  his  conduct  appeared  to  be  that  of  a  wrongdoer.  But  there  is 
nodiing  in  this  case  which  fixes  Messrs.  Pickford  ^  Co.  with  any  thing  but  an 
unavoidable  mistake.  Under  these  circumstances,  I  think,  the  plaintiffs  have 
been  sufiiciendy  in  time  in  revoking  their  first  orders :  tliey  must,  therefore, 
*3411  ^^^^^^  ^om  the  assignees  of  the  bankrupt  such  portion  of  the  ^goods 
•^  as  remained  undisposed  of  after  the  commission  of  the  bankrupt.  But 
as  the  counsel  for  the  defeadants  seem  to  entertain  doubts  upon  my  interpreta- 
tion of  the  law  upon  this  subject,  I  have  ao  objection  to  the  point  being  brought 
before  the  court  upon  motion. 

Solicitor  General  and  Parke^  for  plaintifTs. 

Be$tf  Serjt.,  and  Comyrif  for  the  defendants. 

REPORTER'S  NOTE. 

This  cmae  was  moved  in  the  ensuing  term,  and  a  rule  to  show  cause  was  granted,  &.c.  But, 
upon  hearing  the  plaintifls'  counsel,  the  court  discharged  the  rule,  end  unanimously  adopted 
the  opinion  given  by  the  Lord  Chief  Justice  at  the  triaU 

For  cases  on  the-  right  of  stoppage  in  iramUu,  see  Wiikerg  v.  LtfMf  ante,  p.  18,  and  Craven 
V.  Sifder,  ante,  p.  100  to  105. 


•342]  •GOUPY  et  al.  v.  HARDEN  et  al. 

A.t  in  I^ondamf  acts  as  the  agent  of  B,  ^  Co.  at  Parist  for  a  smsll  commission  upon  their  gene- 
ral business.  B.  <f  C0.  request  A.  10  remit  them  a  bill  on  Portugal,  which  A.  sccordingly 
does«  and  indorses  it.  The  indorsement  being  without  qualification.  A,  is  liable  upon  too 
bill,  in  an  action  brought  against  him  by  B.  ^  Co, 

2.  Ifa  bill  is  drawn  payable  at  so  many  days  after  sight,  there  is  no  fixed  time  when  it  shall  be 
presented  to  the  drawee;  and  it  may  be  put  into  general  circulation  by  the  holder  without  a 
previous  presentment. 

3.  SembUt  that  a  presentment  must,  notwithstanding,  be  made  within  a  reasonable  time. 

This  was  an  action  by  the  holder  of  two  bills  of  exchange  against  the  de- 
fendants as  indorsers,  drawn  the  15th  of  May,  1815,  by  Z>e  Franca  8f  Co.,. to 
the  defendants'  order,  upon  Gould  ^  Co.,  of  Lisbon,  at  thirty  days'  sight. 
The  bills  were  indorsed  by  defendants  to  plaintiffs. 

The  plaintiffs  were  merchants  at  Paris;  and  the  defendants  acted  as  their 
general  agents  in  London.  In  May,  1815,  the  plaintiffs  requested  the  defend- 
ants to  remit  them  1000/.  on  Portugal,  at  seventy-two  days.  The  defendants, 
in  compliance  with  this  request,  remitted  the  bills  by  post.  At  that  time  the 
house  of  De  Franca  4*  Co.,  the  drawers,  was  in  great  credit,  and  continued 
solvent  until  the  middle  of  July.  The  bilLs  were  immediately  put  into  circula- 
tion by  the  French  house ;  and  it  appeared  that  they  had  been  in  negotiation  on 
various  parts  of  the  continent.  The  defendants  heard  no  more  of  the  bills  until 
the  12th  of  October,  when  a  letter  was  written  by  the  plaintifTs  to  the  defend- 
ants, informing  them  that  Gould  8f  Co.  had  refused  to  accept  them,  and  de- 
manding payment  of  the  defendants.  It  was  in  evidence  that  the  defendants 
acted  as  agents  for  the  plaintiffs,  for  a  small  commission,  and  not  upon  a  del 
credere. 

*a4al       '^'^f  ^ij^*)  ^^'  ^^®  defendants. — ^Tliere  are  *two  objections  to  this 

-^  action :  the  defendants  acted  as  agents  to  the  plaintiffs.     They  indorsed 

the  biUs  for  tl-je  purpose  of  remitting  them,  and  not  with  a  view  of  becoming 
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responsible.  Undoubtedly,  the  indorsement  was  general :  but  the  situation  of 
the  parties  may  be  expkined  by  evidence ;  and  it  was  apparent  in  this  case, 
that  they  did  not  mean  to  guarantee  the  bills^  but  merely  to  discharge  the  duty 
of  an  agent. 

2.  The  piaintiiTs  have  been  guilty  of  laches.  The  bills  were  payable  at 
thirty  days*  sight.  If  they  had  been  sent  to  Gould  4"  Co*  with  due  diligence, 
and  they  had  refused  to  accept,  upon  notice  of  the  dishonor  to  the  defendants, 
they  might  have  recovered  against  the  house  of  De  Franca  fy  Co,^  which  con- 
tinued solvent  more  than  two  months  from  the  date  of  the  bills :  but,  instead  of 
transmitting  the  bills  in  the  ordinary  way  to  lAshon^  they  are  sent  into  general 
circulaUon,  and  the  defendants  hear  nothing  of  the  transaction  till  five  months 
aHer  their  indorsement. 

BtsU  Serjt.,  for  the  plaintiffs. — ^The  defendants  have  not  restricted  their  lia- 
bility by  any  special  indorsement ;  they  have  become  parties  to  the  bills  with- 
out any  qualification,  and  are,  therefore,  liable  upon  them.  With  respect  to 
the  second  objection,  as  the  bills  are  payable  at  so  many  days  after  sight,  there 
is  no  time  within  which  the  holder  could  be  limited  to  present  them  for  accept- 
ance. 

GiBBS,  C.  J. — With  respect  to  the  first  objection,  I  think  it  is  no  defence  to 
the  action.  The  ^defendants  have  indorsed  without  any  qualification.  r«oj4 
The  question  of  agency  does  not  fairly  arise  in  this  transaction.  If  the  ^ 
plaintiffs  had  considered  the  defendants  to  be  acting  as  agents  ;  still  when  they 
read  their  names  upon  these  bills  as  indorsers,  they  had  a  right  to  consider  that 
they  intended  to  make  themselves  liable  as  principals. 

As  to  the  second  objection,  the  distinction  is  between  bills  payable  at  a  cer- 
tain number  of  days  after  date,  and  bills  payable  at  a  certain  number  of  days 
after  sight.  In  the  former,  the  holder  is  bound  to  use  all  due  diligence,  and  to 
present  such  bill  at  its  maturity  :  but,  in  the  latter  case,  he  has  a  right  to  put 
the  bill  into  circulation  before  he  presents  it ;  and  then,  of  course,  it  is  uncer- 
tain when  it  will  be  presented  to  the  drawee.  It  is  to  the  prejudice  of  the 
holder  if  he  delays  to  do  it ;  he  loses  his  money  and  his  interest.  There  are 
dicta  that  it  ought  to  be  done  in  a  reasonable,  time. 

Verdict  for  plaintiffs. 

Best^  Serjt.,  and  Campbell,  for  plaintiflfs. 

Zens  and  Vaughan^  Serjts.,  and  Afarryatt,  for  defendants. 

REPORTER'S  NOTE. 

In  the  ensttinff  term,  Bett,  Sent.,  moved  for  a  rule  to  show  csute,  why  there  ahoold  not  be 
a  new  trial.  The  court  refused  the  rule,  adding,  that  they  entirely  concurred  in  the  opinion  of 
the  Lord  Chief  Justice. 

The  purchaser  of  a  foreign  bill  of  exchange,  payable  at  a  certain  time  after  sight,  which  ia 
publicly  oflered  for  *negotiaiion,  is  nd  bound  to  send  it  by  the  earliest  opportunity  to  the  r*345 

?lacc  of  its  destination.  MuUemanv.  D^Eguino,  2  H.  B.  565;  and  see  Darbyskire  ▼.  *> 
*arkert  6  East,  3.  There  is  no  fixed  time  when  a  bill  drawn  pavable  at  sight,  or  a  certain  time 
after,  shall  be  presented  to  the  drawee ;  but  it  must  be  presentea  within  a  reasonable  time ;  and 
what  is  a  reasonable  time  is  a  question  for  the  jury  to  decide  on  the  circumstances  of  the  case. 
2  H.  6.  565.  But  temhU,  if  the  holder  of  a  bill,  so  payable,  neither  presents  it,  nor  puis  it  in 
eirculaiion,  he  is  guilty  of  [ocAm,  and  cannot  recover  upon  it.  Und.  567.  In  the  French  ordi- 
nances of  1673,  in  PoelUthwaiU  and  Mariiu^  it  ia  said,  **  that  a  bill  payable  at  sight,  or  oi  «nU, 
It  the  same  thing. 
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*346]  G£RAIJ>£S  v.  DONISON. 

Goods  shipped  from  sbroad,  snd  consigned  to  a  merchant  in  this  country,  are  to  be  paid  for  (ttpoii 
•  demand  for  freight)  according  to  their  net  weight  as  is  ascertained  at  the  king's  landing  scalea, 
and  not  according  to  the  weights  expressed  in  the  bill  of  lading,  unless  there  be  a  special  con- 
tract so  to  pay  for  them. 

2.  If  the  consignee,  to  get  his  goods  delivered  to  him,  pay  more  than  the  net  weight  amounts 
to,  he  may  recover  back  the  surplus  in  an  action  for  money  had  and  received. 

Monet  had  and  received.— The  action  was  brought  to  recover  the  sum  of 
112/.  169.  6</.,  which  the  plaintiff  alleged  that  he  had  overpaid,  under  a  bill  of 
lading,  for  freight  The  cargo  was  sugars,  consigned  from  the  Brazils ;  and, 
by  the  terms  of  the  bill  of  lading,  they  were  to  be  paid  for  at  ten  guineas  per 
ton*  The  weight  of  the  sugar,  which  was  in  foreign  denominations,  was  writ* 
ten  in  the  maivin  of  the  bill  of  lading  ;  and  the  question  was,  whether  the  sugar 
was  to  be  paid  for  according  to  the  actual  weight  at  the  king's  beams,  or  accord- 
ixig  to  the  weights  expressed  in  the  bill  of  lading.  The  plaintiff  had  paid  freight 
according  to  the  description  in  the  bill  of  lading. 

Beity  Serjt.,  for  the  defendant,  contended,  1.  That  the  weight  in  the  mai^gitt 
of  the  bill  of  lading  was  the  measure  of  payment.  There  were  no  terms  in  the 
contract  that  the  sugar  was  to  be  taken  by  its  weight  at  the  king's  beams. — 2, 
The  pbintiff  has  paid,  and  the  account  is  settled.  He  has  taken  the  sugar  at 
the  weights  expressed  in  the  bill  of  lading,  and  cannot  now  resort  to  another 
measure. — 3*  This  is  a  written  contract :  the  parties  are  supposed  to  mean 
what  the  contract  expresses ;  and  no  usage  can  be  permitted  to  control  it. 

Vaiighan^  Serjt.,  and  /*,  Pollock,  contra. 
*347l  *6iBB8,  G.  J. — The  plaintiff  has  paid  the  freight  to  get  out  his  goods . 
^  this  is  a  mistake  in  fact,  and  not  in  law.  The  account,  therefore,  is  not 
concluded.  It  is  a  question  of  construction  on  the  bill  of  lading,  in  which  I 
must  call  in  aid  the  usage  of  merchants  ;  and  the  jury  will  construe  the  contract 
with  reference  to  that  usage.  Though  the  weights  are  expressed  in  the  margin, 
the  captain  (perhaps  to  protect  himself)  signs  it  with  this  reservation,  ^^weights 
unknown."  I  think  this  opens  the  instrument  to  explanation.  Undoubtedly 
the  captain  may,  by  tlie  contract,  bind  the  consignee  to  pay  the  gross  weight , 
but  it  must  be  by  express  stipulation.  I  am  myself  of  opinion  that  weight 
means  net  weight ;  and  if  the  defendant  has  been  overpaid,  he  must  refund. 

The  jury  said,  that  it  was  the  uniform  practice  to  check  the  weight  expressed 
in  the  bill  of  lading  by  the  king's  landing  scales,  and  to  pay  according  to  the  net 
weight  ascertained  there. 

Verdict  for  the  plaintiff. 

Vaughan^  Serjt.,  and  F,  Pollock,  for  plaintiff. 

Best,  Serjt.,  and  Campbell,  for  the  defendant. 

REPORTER'S  NOTE. 

loall  matters  of  commerce,  where  foreign  weights  are  introduced  in  the  contract,  it  is  the 
mge  of  merchants  to  regard  such  foreign  weighcs  as  mere  denoroinaiions  of  a  weight  certain ; 
and,  iberetbre,  if  in  the  Bul>8equent  weighing  at  the  king's  t>eams,  and  therein,  in  the  reduction  tc 
*3491  ^"({l'*^  weight,  *the  total  wants  sny  thing  of  the  amount  of  weight  agreed  for  m  thecon- 
*  trsct,  the  merchant  is  not  concluded  by  the  tale,  as  it  were,  of  the  toreign  weight ;  but 
may  demand  what  is  deficient  of  his  equivalent  in  English  weight.  It  is  unnecessary  to  adduce 
any  sutbority,  and  still  less  to  assign  any  reason,  for  a  rule  founded  on  such  manliest  justice. 
The  merchant  aiipulatea  for  a  weight  certain,  no  matter  by  what  denomination ;  and  he  is  not 
to  havis  less  than  his  contract. 


142  Hedbergh  v.  Pearson.  N.  P.  1816.  [349 

*H£DBERGH  et  al.  v.  PEARSON.  1*349 

.Bogan  are  insured,  free  of  ptrticalar  eyerage.  The  whole  cargo,  consisting  of  54  hogsheads, 
is  so  far  damaged  by  sea- water,  that  the  amount  of  what  is  sate  and  undamaged,  as  collected 
from  I  he  several  hogsheads,  does  not  exceed  one  entire  hogshead.  In  an  action  against  the 
underwriter  for  a  total  loss,  Held,  that  the  memorandum  in  the  policy, /ree  of  partKular  ove- 
rage, protected  him  from  all  liability. 

This  was  an  action  on  a  policy  of  insurance  upon  sugars :  the  voyage  was 
from  Crottenburgh  to  StraUund.  As  the  ship  was  proceeding  on  her  voyage, 
she  struck  upon  a  sunken  rock,  and  sprang  a  leak.  She  had  several  hogsheads 
of  sugar  on  board ;  but,  with  the  exception  of  the  amount  of  a  single  hogshead 
(composed  of  parts  of  several,  in  each  of  which  a  small  portion  was  undamaged,) 
her  whole  cargo  was  destroyed  by  sea-water.  The  policy  was  warranted  free 
of  particular  average,  and  the  plaintiffs  claimed  a  total  loss.  There  were  some 
other  points  in  the  cause  relative  to  the  ship's  delay,  and  her  omission  to  sail 
with  convoy ;  but  they  were  not  material. 

Bt8t^  Serjt.,  for  tlie  defendant,  contended,  that  this  was  not  a  total  loss.  The 
underwriters  have  guarded  themselves,  by  the  terms  of  the  policy,  from  particu- 
lar average.  It  is  neither  a  total  loss  as  respects  the  whole  caigo,  nor  as  respects 
any  part.  Every  hogshead  of  sugar  had  some  portion,  however  small,  remain- 
ing undamaged.  It  was  well  known  that  corn,  fish,  and  sugar,  were  seldom 
insured  without  exemptions  of  this  kind. 

Xenf ,  Serjt.,  contra.     It  is  so  near  a  total  loss,  that,  in  the  understanding  of 
merchants,  it  must  be  deemed  one,  though  the  whole  cargo  be  not  lUtraliy  lost. 
Besides,  there  may  be  a  total  loss  of  a  *part ;  and  one  hogshead  saved  pkocq 
out  of  fifty-four,  cannot  be  called  an  average  loss.     He  cited  Daw/  v.  ^ 
MUford,  15  East,  559. 

GiBBS,  C.  J.  This  is  a  nice  point.  I  am  inclined  to  think  it  an  average  loss, 
and  that  the  defendant  is  not  responsible.  The  principle  upon  which  this  me- 
morandum is  introduced  into  policies  is,'  from  the  peculiar  nature  of  the  com- 
modity, which  is  liable  to  damage  from  a  small  admixture  of  sea-water.  The 
underwriters,  tlierefore,  meant  to  guanL  themselves  from  every  risk  short  of  a 
total  destruction  of  the  subject  of  insurance.  The  case  cited  was  an  insurance 
on  flax.  The  Court  of  King's  Bench,  in  that  case,  thought  that  the  assured  had 
a  right  to  recover  for  that  part  of  the  flax  which  was  totally  lost ;  but  not  for 
the  rest  which  was  saved  in  specie,  though  deteriorated.  The  subject  was  ca- 
pable of  division,  and  they  consu-ued  the  policy  divise.  But  the  cases  do  not 
resemble  each  other.  Some  of  the  bales  of  flax  were  actually  lost ;  some  only 
damaged.  Here  every  hogshead  contains  some  portion  of  sugar ;  and  I  cannot 
distinguish  between  a  small  part  or  a  large  part  being  saved,  if  the  loss  be  occa- 
sioned by  that  very  species  of  deterioration,  which  it  was  tlie  object  of  the 
underwriters  to  protect  tiiemselves  from,  by  this  memorandum.  I  should  wish 
to  have  the  point  discussed,  and  will  reserve  it. 

The  jury,  notwithstanding,  found  a  verdict  for  the  defendant,  stating  that  it 
was  their  unanimous  opinion,  that  it  was  an  average  loss  only;  rcoRi 
and  that  "^the  words  in  tlie  policy  guarded  the  underwriter  from  habiiity  ^ 

LenSf  Serjt.,  and  Campbell^  for  the  plaintifls. 

Best^  Serjt.,  and ,  for  tlie  defendant. 

REPORTER'S  NOTE. 

In  Davy  v.  Milfordt  the  Court  of  King's  Bench  thought,  that  the  pohcv  might  be  constnied 
iltvtee;  that  is,  that  as  to  the  purt  uf  the  Hax  which  was  not  saved  from  the  wreck,  there  was  a 
total  lues,  and  as  to  that  which  was  saved,  but  damaged,  it  was  a  partial  loss. 

But  where  there  was  an  insurance  on  soods  in  a  ship,  by  name,  until  the  same  should  be  dis- 
charged and  landed,  in  which  was  the  following  memorandum,  rict^fre/t  of  particular  average, 
sod  the  ship  with  rice  and  other  goods  arrived  within  the  limits  of  the  port,  but  before  she  could 
be  brought  to  her  moohngs,  or  be  at  all  unloaded,  ran  aground,  and  was  wrecked,  and  the 
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whole  cargo  was  greatly  damaged,  and  waa  taken  out  of  her  in  a  craft,  and  carried  to  the  con* 
Mgneea  and  aold ;  and  produced,  upon  the  whole,  little  more  than  sufficient  to  pay  freight  and 
talvage,  but  the  rice  did  not  yield  suflicient  to  pay  the  freight :  Held,  that  this  was  a  case  of 
ptrticular  arerage  only :  and,  therefore,  as  to  toe  rice,  the  underwriter  waa  exempted  by  the 
warranty.    Glennit  ▼.  Tke  London  A$9urance  Company ,  2  Maule  and  Selw.  371. 


•352]  *BUNN  et  al.  v.  MARKHAM  et  ux. 

To  make  a  gift  valid  aa  a  donatio  mortit  oaMa,  actual  delivery  of  possession  is  necessary,  and  a 
■ymbolical  delivery  ia  not  sufficient.  Therefore,  whore  A„  considering  himself  dying,  takes 
certain  property  out  of  an  iron  chest,  and  writes  the  names  of  plaintifili  upon  an  envelope  con- 
taining It,  declaring  it  to  be  his  intention  that  they  should  have  such  property  upon  his  death ; 
and,  after  having  superscribed  the  envelope  with  their  names,  returns  it  to  the  chest,  and 
keeps  the  keys  in  his  own  possession,  never  making  any  actual  delivery  thereof  to  the  plain* 
tifis  themselves,  or  to  trustees  for  ihem :  Held,  that  such  a  gift,  or  designation  of  the  property, 
wsa  not  good  and  effectual  as  a  donatio  mortis  causa. 

This  was  an  action  of  trover. — Sir  Jervoise  Clifton  had  two  natural  children^ 
one  of  which  was  the  present  plaintiff.  He  died  in  September^  1815,  having 
very  liberally  provided  for  them  by  his  last  will.  7  he  present  action  was 
broaght  to  recover  some  bank  notes,  &c.,  which  the  plaintiffs  claimed  of  the  de- 
fendant, a  daughter  and  legatee  of  Sir  Jervoise^  as  a  donatio  causa  mortis.  The 
circumstances  were  these :  Several  months  previous  to  his  death,  Sir  Jervoise 
was  in  a  bad  state  of  health.  On  the  24th  of  March,,  being  confined  to  his  bed, 
he  desired  his  natural  son  to  take  the  keys  of  an  iron  chest,  which  were  in  the 
drawer  of  a  table  in  his  bed-room ;  and  to  fetch  some  money  which  was  there 
in  a  tin  box,  and  a  parcel  of  one-pound  notes.  Being  brought  to  his  bed-side, 
he  counted  them  over ;  the  money  and  notes  altogether  amounted  to  3,830/* 
He  then  desired  the  young  man  to  separate  them  from  the  other  valuables  in 
the  tin  box ;  to  put  them  in  some  paper ;  to  seal  them  up ;  and  to  direct  them 
for  his  mother  and  sister,  in  the  names  of  ^  Mrs.  aiid  Miss  Clifton.*^  This 
was  done  in  the  presence  of  Sir  Jervoise ;  and  he  charged  his  son  to  see  them 
delivered  to  his  mother  and  sister  afler  his  death,  which  he  believed  to  be  near 
at  hand.  The  parcel,  thus  sealed,  was  then  taken  back  to  the  iron  chest  and 
locked  up,  together  with  other  papers,  and  the  keys  returned  to  Sir  Jervoise 
*^&X\  *^<^i^<^«  ^^^  desired  them  first  to  be  sealed  up,  and  then  to  be  replaced 
-'  in  his  drawer.  Mrs.  and  Miss  Clifton  were  not  at  thb  time  in  the 
house;  but  Sir  Jervoise  frequently  said,  that  ^  the  money  in  the  iron  chest," 
was  meant  for  thein ;  and,  upon  their  arrival  at  Clifton  Hall,  he  told  them  what 
he  had  done.  There  was  a  good  deal  of  evidence  to  show  that,  during  the  inter- 
val between  this  occurrence  and  the  death  of  Sir  Jervoise^  the  keys  were 
frequently  in  the  possession  of  Mrs  Clifton,  But  no  actual  delivery  was  made, 
either  to  the  young  lady  or  to  her  mother,  nor  to  any  other  person,  of  the  par- 
cels superscribed  for  them ;  and  Sir  Jervoise^  except  upon  some  incidental 
occasions,  always  kept  the  keys  till  the  day  of  his  death ;  previous  to  which 
he  directed  them  to  be  given  to  his  executors.  By  a  will,  bearing  date  May^ 
1814,  Sir  Jervoise  left  Mrs.  Markhamy  the  defendant's  wife,  and  his  legitimate 
daughter,  **  all  the  cash,  bank  notes,  India  bonds,  &c.,  which  should  be  found 
in  his  possession  at  Clifton  Hall,  or  wheresoever  he  should  happen  to  die." 
He  likewise  gave  to  Mrs.  Clifton^  alias  Bunn,  6,000/.;  to  his  natural  son, 
10,000/.;  and  to  his  natural  daughter,  2,000/.  It  appeared  likewise,  that  upon 
the  day  of  the  gift  in  question,  and  subsequent  to  it,  he  had  added  a  codicil  to 
his  will,  by  which  he  further  provided  for  Mrs.  and  Miss  Clifton^  expressing 
himself  in  one  clause  to  this  effect :  '*  and  I  hereby  ratify  and  confirm  my  will 
in  aU  things."  * 

Shqtkerdf  S.  G.y  for  the  defendants,  contended,  that,  confining  himself  to  one 
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point  onlyv  the  plaintifis  were  not  entitled  to  recover.  !•  Upon  *prin  rmnA 
ciples  of  law  this  was  not  a  good  donatio  causa  mortis.  Delivery,  in  ^ 
all  cases  necessary  to  perfect  a  gift,  was  more  emphatically  called  for  in  a  dona- 
tion of  this  kind.  The  mere  setting  apart  a  paper,  and  directing  it,  could  not 
operate  as  a  transfer.  Neither  was  there  in  this  case  a  constructive  delivery  of 
the  money  and  notes.  The  keys,  the  symbol  of  possession,  remained  in  the 
custody  of  Sir  Jervoise^  up  to  the  time  of  his  deatli.  This  specific  property, 
in  the  words  of  the  will  of  Alay^  1814,  was  bequeathed  to  Mrs.  Markham. 
2.  Afler  the  donation.  Sir  Jervoist  makes  a  codicil  to  his  will,  by  which  he  fur- 
ther provided  for  Mrs.  and  Miss  Clifton.  This  subsequent  provision  might  be 
considered  as  a  substitution  for  the  bank  notes  and  money  in  the  iron  chest 
Had  he  died  before  he  had  been  able  to  make  this  codicil,  the  reason  in  favor 
of  the  donation  might  have  been  stronger ;  but  he  lives  to  make  new  codicilsi 
and  to  bestow  new  legacies,  and  makes  no  mention  of  the  money  and  the  notes 
in  his  will. 

Best^  Seijt.,  eon/ra.— This  is  a  good  donatio  causa  mortis.  It  is  true  that 
a  parol  gift,  without  some  act  of  delivery,  will  not  alter  the  property ;  but  the 
law  looks  rather  to  the  intention  of  the  donor  than  to  the  formality  of  circum- 
stances. Supposing  delivery  to  be  necessary  in  all  cases,  a  virtual  delivery 
would  sufHce.  An  actual  delivery  of  the  thing  itself  could  not  be  necessary, 
because  some  things  are  not  capable  of  transfer,  ex  manu  in  manum.  But,  in 
the  present  case,  there  was  a  delivery,  in  substance,  by  Sir  Jervoist^  to  his  son, 
as  trustee  for  his  mother.  The  keys,  indeed,  'remained  in  Sir  Jervoist* s  r^oKg 
general  custody,  because  he  had  other  property  in  the  iron  chest ;  but  ^ 
the  direction  on  the  papers,  and  the  setting  of  them  apart,  coupled  with  the 
other  circumstances  of  the  case,  were  equivalent  to  an  executed  transfer.  He 
relied  on  Smith  v.  Smithy  2  Strange,  955,  in  which  a  mixed  possession  was 
deemed  sufficient. 

GiBBS,  C.  J. — Few  cases  have  occurred  upon  this  subject  in  courts  of  com- 
mon law.  When  they  present  themselves,  we  must  canvass  them  upon  those 
principles  which  obtain  respecting  them  in  die  courts  of  equity,  where  tliey  have 
often  been  discussed.  Whatever  might  be  the  intention  of  Sir  Jervoist  Clifton^ 
I  cannot  think  that  he  has  given  the  plaintiffs  a  legal  tide  to  this  property.  Can 
we  call  this  a  donatio  causa  mortis?  To  constitute  a  tide  of  this  kind,  which 
this  is,  or  nothing,  the  donor  must  not  only  give,  but  deliver ;  and  that  delivery 
must  be  actual,  where  the  subject  matter  of  the  gii\,  as  in  the  present  case,  is 
capable  of  actual  transfbr.  A  symbolical  delivery  will  not  do.  This  was  so 
determined  by  Lord  Hardwickt,  in  Shargold  v.  Shargold^  2  Vesey,  43  L  A 
delivery  of  receipts  for  South  Sea  Annuities,  in  the  donor's  last  illness,  and 
expressly  in  contemplation  of  death,  was  held  by  that  learned  Judge,  and  higher 
authority  cannot  be  cited,  not  to  be  a  good  donatio  mortis  causa.  But  even  the 
symbol  of  possession  does  not,  in  this  case,  pass  to  the  donees,  or  to  any  one  in 
trust  for  them.  The  keys  of  the  iron  chest,  and  the  property  therein  deposited, 
remain  with  the  testator  up  to  the  time  of  his  death.  He  had  frequent  oppor- 
tunities after  the  time  of  the  'alleged  donation,  to  perfect  the  gift  to  the  r«o5A 
plaintifis.  He  does  not.  He  dies,  with  the  property,  and  the  symbol  ^ 
of  the  property,  both  in  his  possession.  I  cannot,  upon  legal  principles,  call 
ihis  a  good  donatio  causa  mortis.  But  it  is  fit  tliat  my  opinion  should  be 
reviewed. 

The  jury  found  a  verdict  for  the  plaintiffs,  subject  to  the  question  of  law, 
whether  it  was  a  good  donatio  causa  mortis. 

Btstf  VaughaHf  and  Blossett^  Serjts.,  and  Richardson^  for  the  pbintifis. 

Shqiherdf  S«  6.,  Lens,  SerjU,  Harrisonf  and  Copley^  Serjt.,  for  the  de- 
fendants. 
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REPORTER'S  NOTE. 


In  the  next  term  thb  cue  wae  fully  diaciined,  upon  a  role  to  ihow  cauee  why  a  nonan* 
ahootd  not  be  entered.  The  Court  of  Common  Pleas  unanimously  approved  of  the  opinion  of 
the  Loni  Chief  Justice,  as  expressed  at  the  trial ;  and  directed  a  nonsuit  to  be  entered. 


Questions  npon  a  domaiw  wufrtU  eau9a  have  seldom  arisen  in  the  trial  of  an  action  in  common 
Uw.  It  is  thought  proper,  however,  to  make  some  additional  observations  to  the  note  upon  th« 
case  ofSpratUy  v.  Wusont  tupra,  p.  10,  in  which  some  points  of  this  branch  of  law  were  can- 
vassed ;  and  more  particularly  with  a  view  to  define  the  iurisdiction  under  which  our  courts 
mar  be  considered  as  having  power  to  take  cognizance  of  this  question. 

Before  we  enter  upon  the  question  of  jurisdiction,  it  may  b^  proper  to  add  a  word  or  two  upon 
the  nainre  of  the  donaiio  tmortia  causa,  the  principles  of  which  are  wkoUy  derived  from  the  Ro- 
*a57l  *"*"  ^^^^'  ^'^'  '^*^**  '"^'^  ancient  Roman  expounders  of  the  law  *had  great  difierencea 
'  of  opinion ;  but  such  differences  are  to  be  conskiered  as  settled  by  the  text  in  the  Insti- 
tutes.— 3f*rfc0  eautadomatumet  ad  attmplum  Ugaionum  redaeta  tuniper  omnia,  Inst.  lib.  2.  t. 
7.  MorttM  causa,  Slc  Vinnius,  in  his  Commentary  upon  this  law  says,  emUrum  nam  tiwtplicUer 
Hper  omnia  t  »ed  rant  ri,  tl  maxime  ratione  ^ectorum, — The  following  are  the  distinctions : 

1.  That  the  donatio  moHio  cauoa  is  absolute  by  the  deaih  of  the  donor,  without  revocation ; 
whereas  the  legatary  intereat  vests  by  the  acceptance  of  the  hmrto  oenpluo, 

2.  That  delivery  to,  and  acceptance  by,  the  donee  are  absolutely  necessary ;  and  when  the 
subject  of  gift  is  actually  delivered  and  accepted,  a  dominion  in  the  iking  passes  to  the  donee, 
enabling  him  to  dispose  of  it  in  the  mean  time.    Di^;.  39.  tit.  6. 1.  14.  &  1.  39. 

These  two  principles  seem  to  be  the  grounds  which  exclude  our  spiritual  courtaof  juriadiction, 
whk:h  has  been  decided  in  Tkamoan  v.  AiKy,  Strange,  Rep.  777,  upon  a  motion  for  a  prohibiten, 
when  it  was  said,  the  question  rosy  be  tried  in  an  actk)n  of  trover.  How  an  action  at  law  can 
irise  where  this  questbn  is  directly  in  issue,  may  be  collected  by  the  authorities  cited  in  Viner's 
Abridgment,  tit.  Gift ;  in  the  cases  of  gift  abaolote,  and.  by  analogy,  in  cases  of  gift  tub  moda* 
An  instance  is  there  cited  of  the  case  ofthe  gift  of  a  jewel,  in  expectation  of  marriage,  and  an 
action  to  recover  it  upon  failure  of  the  marriage  taking  effect.  And  leaving  out  of  view  the 
technicality  ofthe  Roman  civil  law,  and  adoptmg  only  the  principle  that  the  property  vests  in 
the  donee,  but  is  capable  of  beinff  revested  in  the  donor  at  his  will,  the  technical  principles  of 
our  common  law  actions  may  suBice  to  decide  questwns  of  property  arising  upon  a  gift  in  con* 
templation  of  death. 

It  is  a  remarkable  drcnmatanoe  that  our  Law  and  Equity  Reports  are  ailent  npon  the  subject 
of  dMcfiff  wmHiM  anua,  until  the  case  of  Jonea  v.  Sdhy,  in  1710.  Since  that  time  there  has  been 
a  series  of  decisions  in  the  Courts  of  Ekjuity,  turning  upon  some  very  nice  distinctions.  Th« 
principal  cases  are  referred  to ;  and  the  reasons  upon  which  they  were  adjudged  are  examinedj 
in  the  note  to  Spfotley  v.  Wilson,  ante,  11,  12.     Wood,  in  his  Inaritntes  ofthe  Law  of  Eng- 

*35S1  ^"^'  ^^^'  °^^  l*^"'  *^*  *^y  '"'^  °^  *^^  question  having  *arisen  in  our  courts  in  his  time» 
-'  although  he  must  have  been  well  aware  of  it,  as  a  branch  of  ihe  civil  law.  Swinburne  on 
'Wills,  p.  12,  gives  only  what  he  has  borrowed  from  the  Digest,  with  an  opinion  how  this  gift 
is  restrained  by  the  stat.  of  Eliz.  against  fraudulent  conveyances.  But  if  we  are  to  adhere  atrictly 
to  the  rules  of  the  Roman  civil  law,  it  is  unnecessary  to  resort  ro  the  aki  of  the  statute  of  Eliz. 
lor  this  principle ;  for  that  law,  founded  as  it  is  upon  the  most  admirable  equity,  would  not  allow 
dontk>ns  of  this  descripiwn  to  defeat  the  just  claims  of  creditors  against  the  general  property  of 
the  deceased  donor.  Dig.  39.  tu.  6. 1.  17.  But  there  ia  nothing  to  show  bow  this  branch  of 
our  law  waa  acted  upon  by  our  courta  in  his  time.  The  commencement  of  the  cases  upon  this 
besd  seems  to  have  been  the  effect  ol*  that  part  of  the  ataiute  of  frauds  which  relates,  to  nuncupa^ 
five  wills ;  they  appear  to  be  a  atruggle  to  supjport,  in  courts  of  equity,  claima  which,  but  for 
the  itamte  of  frauda,  would  have  been  brought  forward  in  the  apiriiual  courts. 

fin  this  case  the  Chief  Justice,  sdverting  to  the  case  of  Winton  and  Spratley.  (ante  p.  10.)  said 
"  that  what  he  had  there  somewhat  improvidentlv  thrown  out,  oould  not  be  maintained,  because 
a  dcbvery  (of  the  watch)  wmm  wanting,  and  he  baa  accordingly  written  a  remark  to. that  ethcl  at 
iJm  end  of  hia  own  note  of  the  caaes. ' 


Toft.  III.--10.  N 
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^SITTINGS  AFTER  MICHAELMAS  TERM,  57  GEO.  m.  AT  p,^.^ 

GUILDHALL.  L  ^^ 


ha< 


BENNETT  et  al.  v.  MORTA« 

The  gemnl  pilot  act  (52  G.  III.  c  39)  extends,  not  only  to  the  sea  and  the  ahoret  of  the  tea, 
but  to  navigable  riven.  If  an  accident  occur  by  the  runnhig  down  of  the  plaintifTa  veaael, 
whilst  a  pi^t  is  lawfully  on  board  the  vessel  of  the  defendant,  the  latter  is  exonerated  from  all 
responsibility ;  beinfl[  divested  of  his  authority  in  the  ship,  |»r0  temportt  by  the  presence  of  tha 
pUoL    But  the  captain  would  b«  raaponsible  for  any  mischief  directly  moving  from  himself. 

Thu  was  an  action  on  the  case,  which  was  broaght  by  the  plaintifTs,  who 
were  the  owners  of  the  ship  Sanger^  sfainst  the  defendant,  captain  of  a  brig 
called  the  CarvaltoOf  for  running  foul  of  their  vessel  in  the  River  Thames. 

It  appeared  that  the  Ranger  took  a  pilot  on  board*  off  Grave$end^  to  navi- 

te  her  to  her  mooring  near  Boiherhithe;  that,  immediately  after  the  Carvaltoo 

d  swung  to  her  anchor,  the  defendant's  brig  turned  a  point  of  the  River 
TVutmes^  opening  to  Limehouse'reachf  with  too  great  a  press  of  sail ;  and  that 
■he  did  not  take  in  her  sails,  and  let  go  her  anchor,  with  sufficient  expedition, 
to  prevent  her  running  foul  of  the  Ranger^  which  she  struck  on  her  larboard 
fore  chains,  doing  considerable  damage  to  her  hull.  It  appeared,  however,  that 
there  was  an  old  and  experienced  pilot  on  board  the  CarvaUoo* 

LenSf  Serjt,  for  the  defendant,  objected  that  *the  present  action  could  r«A||A 
not  be  maintained ;  that  the  Carvaltoo  had  a  pilot  on  board ;  that  the  ^ 
authority  of  the  master  was  thereby  divested,  and  he  was  not  responsible  where 
he  had  no  control.  He  relied  on  the  52  Geo.  III.  c.  39.  s.  30.  **  Provided 
that  no  master  or  owner  of  any  ship  or  vessel  shall  b^  answerable  for  any  loss 
or  damage ;  nor  shall  any  owner  or  owners  of  any  ship  or  vessel,  or  consignee 
of  goods,  be  prevented  from  recovering  any  loss  or  damage  upon  any  contract 
of  insurance  of  the  same,  or  upon  any  other  contract  relating  to  any  other  ship 
or  vessel,  or  any  caigo  on  board  of  the  same,  for  or  by  reason  or  means  of  any 
neglect,  default,  incompetency  or  incapacity  of  any  pilot  taken  on  board  of  any 
such  ship  or  vessel  under  or  in  pursuance  of  this  act.'* 

^C9/,  SerjL,  eoM/ra.— 1.  The  act  does  not  extend  to  ships  in  the  River 
TTiames,  The  act  was  intituled,  **  An  act  for  the  more  effectual  regulation  of 
pilots  and  pilotage  of  ships  and  vessels  on  the  coast  of  England,**  Now,  the 
term  coast  was  properly  confined  to  the  shores  of  the  sea.  Had  rivers  been 
intended,  would  not  the  act  have  used  the  characteristic  word  banks?  2.  That 
the  statute  did  not  prevent  an  action  being  brought  against  the  captain ;  and 
that,  at  any  rate,  to  exculpate  the  captain,  it  should  be  shown  that  the  accident 
arose  from  the  negligence  or  incapacity  of  the  pilot. 

GiBBS,  C.  J.-^Upon  referring  to  the  second  section  of  the  act,  I  am  of 
opinion  that  it  manifesdy  ^extends  to  the  River  Thames,  In  this  case  r»ng| 
it  is  in  evidence  that  a  pilot  was  on  board,  by  which  the  responsibility  ^ 
of  die  captain  was  divested ;  unless  indeed  there  was  direct  proof  that  tne  mis- 
chief was  immediately  imputable  to  the  captain.  The  ship  and  management 
of  the  ship  belonged,  pro  tempore,  to  the  pilot ;  and  the  captain  cannot  be  res- 
ponsible when  he  ceased  to  act ;  I  shall,  therefore,  direct  a  nonsuit. 

hestf  Serjt.,  and  E.  Lawes^  for  plaintiffs. 

Lens  and  Vaughan^  Serjts.,  for  tlie  defendant 

REPORTER'S  NOTE. 

fiee  Boucher  v.  Noidttnm,  1  Taunt.  568.  NkkaU&tt  v.  Mmttuey^  16  East,  384.  See  likewiss 
Carruthen  v.  SydAatham,  4  Msule  and  Selw.  77,  in  which  it  was  held,  that  where  the  captaia 
•fa  vessel  look  on  board  a  pilot  by  virtue  of  the  liverpool  Pilot  Act  (which  incorporatea  tbt 
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feoenl  piovirimii  of  tiM  fl&d  G«6»  III.  e.  39.)  and  ft  loM  happened,  oeca^ned  by  fh6  neglMI 
of  tacii  pitot  wAiilat  the  afaip  waa  under  faia  conduct,  the  aasured  were  notpreYented  from  feeof^ 


•rinc  an  aYCiage  loas  upon  a  dama^  by  ptranding. 

The  game  point  wto  brought  belore  the  Court  of  Elzcheqner  in  Hilny  Term,  1619,  hi  thi 
AtUneff  GememL  v.  Cue,  and  argued  by  the  Solicitor  General  ibr  the  Crown,  and  /ay  for  the 
defendant:  no  judgment  haa  hitherto  been  given  in  the  latter  case. 

In  Carmtkin  v.  SmiAalkam,  the  judgment  of  the  Court  of  K.  B.  manifeelly  extenda  to  • 
tedieament  with  that  m  the  text ;  that  the  meater  ahali  not  be  anawerable  for 


in  the  aame  pi 
the  act  of  the  pilot  whom  he  doea  not  appoint:  whom  he  ia  bound  by  law  to  receiYe  into  hi* 
viitMi ;  and  who,  when  on  board,  diaplaeea  hia  authority,  and  *Buperiedea  him  in  the  rsoca 
temporary  gOTemment  of  the  abip.  It  would  be  in  the  higheet  degree  unreaaonable  and  ^ 
nojoat  to  make  a  maater  reaponaible  where  he  had  no  control.  It  waa  upon  this  principle  that 
the  dedaion  in  Nkkois&m  t.  Mmnuty^  supra^  proceeded.  But,  unquestionably,  the  eaptaitt 
voald  be  anawerable  for  any  individual  peraonal  misoonduct  in  himselr  and  creWk 
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HEAD  et  al.  v.  SEWELL. 

In  an  action  against  the  acceptor  of  a  bill  of  exchange,  made  payable  at  a  particular  place,  by  a 
memorandum  at  the  foot  of  the  bill,  it  is  nut  necessary  to  prove  a  presentment,  or  demand  at 
tikat  place,  but  the  acceptor  is  generally  and  universally  liable. 

Action  by  the  indorsee  of  a  biU  of  exchange  against  the  acceptor;  drawn  by 
one  Jinderton  on  the  defendant,  and  directed  to  him  at  Somera*  Toum^  and 
accepted  by  the  defendant,  payable  at  Messrs.  Harrisons^  Fickett-streetf  Tern" 
pMmr, 

There  was  no  proof  of  a  presentment  at  the  latter  place. 

Seat 9  SerjL,  objected,  upon  the  authority  of  the  case  of  Gammon  v.  Schmottf 
5  Taunt.  344. 

Vmtghan^  Seijt  contra^  contended,  that  it  was  not  necessary  to  prove  a  de- 
mand at  the  particular  place.  He  relied  upon  Fenton  v.  Goundry^  13  East, 
459. 

GiBBs,  C.  J. — ^Afler  thirty-five  years*  experience,  in  which  I  have  never 
known  this  objection  to  prevail,  I  cannot  admit  the  necessity  of  this  proof.  In 
an  action  against  the  acceptor,  where  the  bill  is  accepted,  **  payable  at  a  particu- 
«2iu'l  ^  piftce,*'  as  in  the  present  case,  it  is  not  necessary  to  prove  a  ^demand 
^  at  that  place.  He  is  generally  and  universally  liable  upon  such  an  ac^ 
oeptance.  It  has  been  often  so  determined*  I  know  there  are  conflicting 
cases;  but  I  shall  not  require  this  proof. 

Faughan^  Serjt.,  for  the  plaintilSs. 

£est^  Serjt.,  for  the  defendant. 


REPORTER'S  NOTE. 

C.  B. 

EiAtfdi  V.  Lord  MMngMi.     • 

*thn  was  an  action  by  the  indoraee  against  the  maker  of  a  promissory  note.  The  note  was 
in  the  common  fiorm j  bitt  in  the  margin,  and  underneath  the  name  of  toe  maker,  waa  written, 
"  ptyable  at  Bruet  if  Co  '«.*'  The  declaration  did  not  atate  that  the  bill  had  been  presented  at 
9nf  ^  Co.* a ;  and  no  oYidenoe  of  that  fact  was  tendered  by  the  plaintitf 's  counsel. 

Vuugkan,  Seijt.,  for  the  defendant,  contended,  that  there  waa  a  Tariaoce  between  the  initm- 
meat  in  evidence,  and  the  instrnment  as  suted  in  the  declaration.  He  admitted  the  Court  of 
Commoo  Pleaa  had  decided  differently  from  the  King's  Bench ;  that  siichsiamorandum,  though 
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not  introdaced  in  th«  body  of  the  bill,  was  a  qnalified  undertaking ;  that  it  was  part  of  the  con* 
tract,  and  oonatitaied  a  condition  precedenv.  It  waa  neceaaary,  toerefore,  to  aver  it  in  the  decla* 
ration ;  and,  unleas  the  proof  waa  diapenaed  with  by  ilie  act  of  the  defendant,  it  becam* 
mcumbent  upon  the  plaintiff  to  prove  it.    He  relied  on  Gammon  v.  SckmoU^  5  TaanL  344. 

Lent,  Serjt.,  contra. — Ga$nMum  v.  SckmoU  waa  an  action  on  a  bill  of  exchange.  Thia  ia  an 
action  on  a  promisaory  note,  in  which  the  worda  **  payable,  &c."  are  not  incorporated  in  tha 
bill,  but  merely  introduced  in  the  margin,  aa  indicating  the  place  of  application  for  payment ; 
not  aa  qualifying  the  promtae.  It  ia  a  mere  direction  lor  the  convenience  of  the  maker.  He 
added,  that  m  Friee  v.  MUekM,  Eaater  Term  66  Geo.  HI.  4  Campb.  200,  hia  lordahip  had  de- 
cided that  auch  a  *memorandum  waa  no  part  of  the  promiae.  r^SfiS 

GiB£8,  C.  J. — The  worda  "  payable  at  Bruce  ^  Co,^9"  are  not  introduced  in  the  body  '- 
of  the  bill ;  they  are  only  inserted  in  the  margin.  It  ia  a  mere  memorandum,  not  coupled  with 
nor  ciualifying  the  promiae.  Look  at  thia  instrument ;  and  the  promissory  note  is  perfect  with- 
out it.  I  aay  nothing  as  to  any  other  caae.  I  find  1  had  already  determined  thia  point  in  Price  ▼• 
MitcheU,  and  I  feel  disposed  to  preserve  my  own  conaiaiency.  It  would  be  difficult  to  aay,  in 
moat  cases,  that  what  ia  law  aa  regarda  billa  of  exchange  should  not  be  law  aa  reapecta  promia* 
aory  nutea. 

Vaughan,  Serjt.,  again  urged  the  caae  of  Gammon  ▼.  SAmeU,  and  preaaed  hia  lordahip  to 
reaerve  the  point. 

GiBBs,  C.  J. — I  am  only  deciding  the  caae  before  me ;  but  I  feel  too  clear  on  the  aubject  to 
reaerve  the  point. 

Verdict  for  the  plaintiff. 
Zent,  Serjt.,  and  Seoit,  for  the  plaintiff. 
Vaughan,  Seiji.,  fur  the  defendant. 

Upon  thia  point  the  decisiona  in  the  Courta  of  King' a  Bench  and  Common  Pleas  are  at  vari- 
ance. Both  courta,  however,  agree  in  thia ;  that  where  a  particular  place  of  payment  ia  intro- 
duced in  the  body  of  a  bill  of  exchange ;  or  where  a  promiaaory  note  is  made  payable  at  a 
particular  phce,  m  the  express  terms  of  the  engagement,  and  not  by  way  of  mere  memorandum 
at  the  foot  of  the  instrument ;  that,  in  auch  esse,  the  bill  of  exchange,  and  the  promissory  note, 
Cwhether  the  action  be  againat  the  maker  or  indorser  of  the  one,  or  the  drawer,  indorser.  or  ac- 
ceptor of  the  other,)  must  be  presented  at  that  particular  place,  and  a  demand  be  made  tiere,  in 
Older  to  give  the  holder  a  cause  of  action.  In  such  case,  moreover,  aa  respects  a  promissory 
note,  the  presentment  and  demand  muat  be  allefired  in  the  declaration.  Bowes  v.  ffowe,  in  error, 
5  Taunt.  30.  Saunderton  v.  Bowee.  14  Bast,  500.  Dickenton  v.  Bowee,  16  Boat,  ]  10.  Ilowe  y, 
B&wee,  16  East,  112.     Huffam  v.  Ellit,  3  Taunt.  315.    Saundereon  v.  Judge,  2  H.  B.  509. 

The  two  courta  are  at  variance  upon  thia  point ;  where  a  bill  of  exchange  ia  made  payable  at 
B  panicular  place,  by  way  of  memorandum  at  the  foot  of  the  note,  such  plsce  not  being  imbodied 
m  the  note.  In  CaUaghan  v.  Aylett,  the  ^Court  of  Common  Pleaa  decided,  that  where  raoi^; 
a  bill  waa  accepted  payable  at  a  banker'a,  it  must  be  presented  there  fur  payment ;  and  '- 
that  the  neglect  so  to  present  it,  was  equally  a  discharge  to  the  acceptor  aa  to  the  drawer.  3 
Taunt.  397.  So,  in  Amhmse  v.  Hopwood,  1  Taunt.  61,  where  a  declaration  alleged  a  bill  to 
have  been  accepted  payable  at  the  house  of  certain  peraona  at  a  particular  place,  it  waa  held, 
upon  special  demurrer,  necesaarv  to  aver  that  the  bill  waa  presented  for  payment  at  that  place, 
and  not  to  those  persons  generally.  Such  were  the  decisions  in  the  Common  Pleaa,  when  the 
caae  of  Fenton  v.  Goundry  waa  argued  upon  a  special  demurrer  to  the  declaration ;  and  the 
Court  of  King'a  Bench  were  unanimoua  in  opinion,  that  in  aii  action  against  the  acceptor  of  a 
bill  of  exchange,  accepted,  payable  at  S,  d*  Co,*s,  it  waa  sufHcient  to  allege  generally  a  requeat 
by  the  plaintiff  to  the  defendant  to  pay  the  bill,  without  alleging  that  it  wna  presented  for  pay- 
ment at  the  particular  place.  13  Boat.  459.  In  a  subsequent  case.  Gammon  v.  Schmtdl,  the 
Court  of  Common  Pleas,  in  opposition  to  the  case  of  Fenton  v.  Goundry.  determined,  that  if  a 
bill  was  accepted  payable  at  a  particular  place,  the  plaintiff  must  aver  performance  of  this,  like 
Other  conditions  precedent,  by  showing  a  presentment  to  the  acceptor  at  the  place  apecified  ; 
and  that,  whether  the  action  were  ag^ainat  the  drawer  or  acci'ptor.  5  Taunt.  344.  The  courta, 
therefore,  were  at  issue  upon  this  point.  In  Trinity  Term,  1816.  the  case  of  Bowe  v.  Williams 
came  before  the  Kind's  Bench,  upon  a  special  demurrer  to  a  declaration  upon  a  bill  of  exchange. 
That  case  was  precisely  the  same  as  Fenton  y.  Goundry.  ante.  It  was  an  action  againat  the 
acceptor  of  a  bill  accepted,  **  payable  at  Sir  John  Ftrring  ($•  Co.*s,**  and  there  waa  no  averment 
of  the  preaentment.  when  it  became  due  at  Sir  John  Perring  <f  (7e.*t.  The  counael  in  aupport 
of  the  demurrer,  cited  Gammon  v.  Schmoll,  but  the  Court  of  King*a  Bench  refuaed  to  hear  the 
cam  argued ;  aaying,  that  they  considered  the  point  aa  having  been  determined  in  their  jiidgmenf 
in  Fenton  v.  Goundry.  Mr.  J.  Holroyd  read  a  MS.  note  of  the  caae  o(  Smith  v.  Vela  Fontaine, 
tried  before  lid.  Ch.  J.  Mansfidd,  in  1785 ;  in  which  hia  lordahip  held,  that  worda,  accompany- 
ing an  acceptance,  "payable at  a  ^particular  place,"  or  the  words  "accepted,  payable  rm^uLt 
Bt  &c.'*  were  not  worda  reatrictinff  or  mialifying  the  acceptor'a  liability,  but  rendering  ^  ' 
him  generally  and  tmiversally  liable,  ano  that  it  waa  not  necessary  to  prove  a  demand  at  the 
panicular  place  in  an  action  againat  auch  acceptor.  Lord  Eilenbormtgk  added,  **  that  whatever 
caaea  might  be  adduced  in  favor  of,  or  againat,  the  doctrine  laid  down  by  K.  B.  in  Fenton  ▼• 
Goundry,  an  invincible  argument  with  him  for  the  opinion  there  given  waa,  the  conatant  and  un- 
deviating  uaage  of  merehanta ;  who  never  conaidered  auch  an  acceptance  to  be  a  reatrictivo 
acceptance ;  that  it  waa  mere  matter  of  convenient  arrangement,  ana  did  not  raiae  any  obli- 
gation, on  the  part  of  the  holder,  to  demand  payment  at  a  particular  place." 

Upon  thia  judgment  a  writ  of  error  waa  brought  in  the  Houae  of  l«orda ;  and  the  caae  ia  now 
Bending  for  judgment. 
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RACKSTRAW  v.  IMBER. 

1.  Upon  the  dinolotion  of  a  iMrtnenhip,  and  a  mutual  atatement  and  aettlement  of  aooounta* 
there  ia  an  implied  promiae  in  law,  on  the  part  of  him  againat  whom  a  balance  ia  found,  to  pay 
his  co'partner ;  and  an  express  promise  to  pay  is  not  neceaaary. 

2.  A  partnership  ia  commenced  by  articles  unsealed,  in  which  la  contained  an  agreement  for  a 
oo-parfnership  deed.  Such  partnership  may  at  any  time  be  dissolved  by  parole;  and  although 
one  partner  refuse  to  sign  the  deed,  when  tendered  to  him,  he  is  not  thereby  precluded  from 
recovering  a  balanoe  due  to  him  on  the  partnerahip  account  in  an  action  of  aaaumpsit. 

This  wag  an  action  on  an  account  stated.  It  appeared  that  the  plaintiff  and 
defendant  had  been  in  partnership  aa  appraisers  and  auctioneers.  The  original 
partnership  was  contracted  by  articles,  not  under  seal,  which  contained  several 
provisions:  1.  That  a  regular  deed  of  partnership,  with  the  usual  covenants, 
should  be  drawn  up.  2.  A  special  clause ;  that,  in  case  they  should  dissolve 
partnership  within  fourteen  years  from  the  commencement  of  the  articles,  neither 
should  be  at  liberty  to  carry  on  the  like  business  in  any  part  of  the  united  king- 
doms  within  seven  years  next  ensuing.  No  deed  of  partnership  was  entered 
into  in  pursuance  of  the  articles ;  and  the  plaintiff  and  defendant,  after  carrying 
00  business  for  some  time  together,  agreed  to  a  dissolution.  In  May^  18 1 6, 
the  dissolution  was  regularly  advertised  in  the  London  Gazette,  On  the  25th 
*3691  ^^^^^^  following,  they  met  together  to  adjust  their  accounts.  At  'this 
^  meeting  the  books  were  protluced,  and  the  plaintiff  claimed  of  the  de 
fendant  a  balance  in  his  favor  of  2 1 5/.  The  defendant  admitted  the  sum  to  be 
due;  and  offered  to  pay  it,  if  the  plaintiff  would  sign  a  deed  which  he  tendered. 
In  this  deed  was  contained  the  restrictive  articles  as  to  carrying  on  the  like 
trade  within  seven  years.  The  plaintiff  refused  to  sign  the  deed,  and  brought 
the  present  action  for  the  money. 

Ltnt^  Seijt.,  for  the  defendant— The  plaintiff  is  not  entitled  to  recover.  In 
order  to  enable  one  partner  to  maintain  an  action  against  another  for  the  balance 
of  an  account,  two  things  must  concur:— I.  A  dissolution  of  the  partnership. 
2.  A  clear  and  unconditional  promise  to  pay.  In  the  present  case,  notwith- 
standing  the  partnership  might  be  considered  at  an  end  as  to  third  persons,  it 
was  not  dissolved  by  the  parties  themselves.  The  articles  still  exist ;  and  either 
might  call  upon  the  other  to  enter  into  a  deed  of  partnership.  3.  The  promise 
to  pay  the  balance  was  modified  by  a  condition— I  will  pay,  if  you  will  sign 
this  deed  ;  which  you  have  agreed  by  the  articles  to  sign.  The  undertaking, 
therefore,  was  not  absolute,  but  conditional ;  and,  allowing  the  partnership  to 
be  dissolved,  there  must  be  such  an  adjustment  of  accounts  as  would  raise,  by 
inference,  a  promise  to  pay.  In  the  present  instance,  the  promise  is  neither 
expressed  nor  implied. 

•^A-y  Bt9U  Serju,  eonlra^  relied  on  /bs/er  y.  ^Alanaon^  2  T,  R.  470.  The 
^  partnership  is  dissolved ;  and  a  balance  is  struck,  which  the  defendant 
idniitB  to  be  correct.  He  is  then  required  to  pay,  but  he  repUes  by  producing 
the  deed.  The  covenant,  which  he  wished  the  plaintiff  to  sign,  was  illegal.  It 
is  contended  that  there  is  no  express  promise  to  pay ;  none  is  necessary ;  the 
ieeount  being  settled,  and  the  bialance  admitted,  the  law  raises  the  promise. 

GiBn,  C.  J. — ^The  plaintiff  is  entitled  to  recover.  A  partnership,  which  it 
fanned  by  parole,  may  be  dissolved  by  parole.  The  account  having  been  setded 
between  the  plaintiff  and  defendant  after  the  dissolution  of  the  partnership,  and 
t  balance  struck,  the  partner  who  has  a  balance  in  his  favor  has  a  clear  right  of 
■etion  to  leoover  it.     The  defendant  insiits  that  he  will  not  pay  unless  the 
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plaintiff  executes  a  deed  with  a  restrictive  covenant.  He  has  no  right  to  annex 
such  ^  condition  to  his  payment.  My  brotlier  I^m  mistakes  in  supposing  that 
it  is  necessary  that  there  should  be  an  expiass  premise.  The  action  is  not 
brought  upon  any  express  promise  at  the  meeting  of  the  25th  of /tine;  but  upon 
the  implied  undertaking.  This  I  consider  to  be  sufficient  The  dissolution  of 
the  pre-existing  partnership,  and  the  mutual  setdemeat  of  an  account,  are  a  suf^ 
ficient  consideration  in  laiw  for  an  implied  promise  to  pay  a  balance  on  the  side 
of  the  partner  from  whom  such  balance  is  due. 

Verdict  for  the  plaintiff. 
*Best,  Serjt.,  and  £.  Lg,tou^  for  the  plaintiff.  r*2r7l 

LerUf  Serjt.,  for  the  defendant.  {^9i\ 

Vide  Alan^m  v,  Pofifr,  2  T.  R.  488. 


•STEWART  et  al.  v,  FRY  and  CHAPAfAN-  [♦STS 

A,t  aocepta  a  bill,  made  payable  at  tha  houae  of  the  defendanta,  which  ia  indoraed  to  th«  plain- 
tifia,  who  diacount  it.  The  bill  ia  preaeuted  to  the  defendants,  when  due,  and  dishonored. 
Two  daya  afterwarda  the  money  lo  take  up  the  bill  ia  reniiiied  to  defendanta,  and  they  are 
requeated  xo  follow  it  in  whoaeaoever  bajida  it  m&y  be.  They  lander  the  money  to  the  plain- 
\\fist  who  had  sent  back  the  bill,  the  dav  before,  to  the  drawera.  Meantime,  the  defendants 
receive  an  order  froniH  house,  (to  which  the  letter  inclosing  the  remittance  referred  them  for 
advice,)  to  hold  the  monev  to  the  credit  of  that  houae,  aa  they  bad,  by  the  desire  uf^.,  the  ac- 
ceptor, advanced  htm  to  the  amount  of  the  money  then  in  the  defendanu*  haiida  for  the  pur- 
pose of  taking  up  the  bill.  Held,  that  thia  waa  a  sufficieni  countermand  ol  the  money  on  iho 
part  of  il.,  and  that  the  defendants  were  not  liable  to  an  action  for  money  had  and  received* 
brought  by  the  plaintiffa,  on  their  again  getting  back  the  bill  into  their  poaseasion. 

Money  had  and  received.— The  plaintiffa  vere  the  holders  of  a  bill  of  200/., 
dated  27th  January^  1816,  at  sixty-one  days,  drawn  by  Ataihew  Codd  to  his 
own  order;  accepted  by  Eichardi  ^  Co.;  payable  at  the  house  of  the  defendants. 
This  bill  was  indorsed  by  the  drawer  to  aelfaur  ^  Co*^  and  by  tliem  to  tb« 
plaintiffs,  who  discounted  it  at  the  Bank  of  lUigland,  The  bill  was  presented 
when  due  at  the  house  of /Vy  ^  Co.;  but  was  not  taken  up.  In  consequence 
of  this  dishonor  the  plaintiffs,  as  indorsers,  paid  the  money  to  the  Bank  of 
JBnghndi  and  had  the  bill  returned  to  them.  They  again  presented  it  on  the 
9th  of  ^prilf  at  Fry  ^  €0*9  ;  but  tlie  answer  was,  no  efftteiM.  The  bill  became 
due  on  tlie  7th  of  Jipril^  which,  happening  on  a  Sunday^  entitled  the  Bank, 
who  discounted  it,  to  demand  payment  on  Saturday  the  dth.  It  was  in  evi* 
dence  that  Richards  ^  Co.t  had  sent  a  letter  to  the  defendanta  on  the  6th  of 
^prUt  from  Dublin^  in  which  they  directed  them  to  pay  the  bill  accepted  at 
their  house ;  adding,  ^  for  which  we  have  inclosed  you  funds,  of  the  receipt  of 
which  yoq  will  please  to  advise  Messrs.  JtupinaH  ^  Son^  QfLiverpooL  Should 
tbe  bill  have  appeared  and  been  refused  payment  for  want  of  advice,  your  taking 
it  up  will  greatly  serve  us.  It  will  most  likely  be  *in  the  hands  of  fF.  r^^xm^ 
and  !!•  Stewart.  Any  apology  you  make  to  them  will  greatly  oblige  ^ 
us.  P.  S. — Place  the  amount  to  the  account  of  AafMuM  ^  Co,^  and  write  for 
orders.*'  The  defendants  received  this  letter  on  U)e  9th  of  AprU^  and  iramedi«» 
ately  sent  their  clerk  with  the  money  to  the  plaintiflb.  The  derk  tendered  the 
money,  and  demanded  the  bill ;  but  tlie  plaintiffs  said,  they  had  sent  it  back  tc 
Ireland^  on  the  preceding  day.  Qn  the  same  day,  the  defendants  wrote  to  JSt»m 
finaU  ^  C0.,  at  Liverpool^  informing  them  what  had  passed.  This  leties  was 
eomn^unicated  by  them  to  the  aoceptoiv,  JiicliMrda  4r  Co*t  who  were  then  at 
JUvervQolf  who  requested  Ji^pmall  ^  Son  to  direct  the  d^ndants  not  to  pa]P 
the  bill,  but  to  give  them  credit  for  it  in  account,  at  the  house  oiJ^^naM  4*  Son. 
In  cQQsequence  of  thia  oounteimand,  JitpinaU  paid  Miehards  ^  Oa.  the  amoust 
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of  die  billf  and  directed  the  defendants  to  place  the  200/.  to  their  ciedit,  which 
WB8  accordingly  done,  and  paid  to  their  account.  Shortly  aflerwards  the  plain- 
tiffs got  back  the  bill  from  Ireland^  and  demanded  the  money  of  the  defendant* 
which  they  refused  to  pay,  alleging  the  countermand. 

Vaughanf  Serjt.,  for  the  plaintiff0»  relied  upon  the  case  of  De  Bemalei  y. 
Jkdlefj  eited  in  a  note  to  frilHams  y.  Everett,  14  East,  500.  The  money  in 
question  was  remitted  for  a  special  purpose,  and  the  defendants  were  directed 
to  follow  the  bill.  They  could  not  alter  the  destination  of  the  money  ailer  tho 
right  of  third  parties  haa  intervened.  It  is  true  that  they  tendered  the  money 
m^Al  ^^  discharge  of  the  obligation ;  but  that  was  not  enough.  They  *8hould 
^  Ji?Lve  waited  till  the  bill  was  returned  to  the  plaintiffs.  By  parting  with 
the  money  which  had  been  once  specially  appropriated  to  the  plaintiffs,  without 
their  consent,  they  became  answerable  in  the  present  action  for  money  had  and 
recmved. 

ZeMf  Serjt,  con/ra.— ^This  case  is  distinguishable  from  the  case  cited.  In 
that  case,  the  money  had  been  expressly  paid  into  the  house  of  the  defendant 
for  a  specific  purpose  ;  and  the  court  was  of  opinion  that,  inasmuch  as  that  pur- 

Ke  had  not  been  directly  repudiated  till  aflerwards,  it  must  be  taken  to  have 
n  received  by  the  defendant  at  the  time  for  the  use  of  the  holder  of  the  bill ; 
and  he  could  not  set  up  any  claim  of  his  own,  having  received  it  on  another 
account.  In  the  present  case,  the  defendants. tendered  the  money  upon  receiving 
it:  the  plaintiffs  say,  they  have  sent  the  bill  to  Ireland;  they  do  not  desire  thd 
defendants  to  hold  the  money  till  they  got  back  the  bill ;  but,  by  their  conduct, 
they  discharge  the  original  destination  of  the  money.  Under  these  circum- 
Btances,  I\ry  ^  Co.  no  longer  held  it  on  their  account.  Richards  4'  Co.  had 
a  right  to  call  upon  them,  through  the  medium  of  ^spinallsj  to  pay  it  over; 
and  it  appears  they  have  done  so.  There  was  an  interval  in  which  the  money 
was  discharged  from  a  specific  appropriation ;  and  the  acceptors  have  taken 
advantage  of  it,  to  vary  the  destination. 

GiBBs,  C.  J.*— This  case  differs  materially  from  De  Bemalee  v.  Fuller,  I 
acquiesce  in  the  law  of  that  case,  which  I  argued  at  the  bar.  When  the 
•21751  ^defendants  received  the  remittance,  they  were  desired  to  communicate 
-I  with  Amnall  fy  Son  on  the  subject.  Upon  the  receipt  of  the  letter  of 
the  5th  of  j9/»rt/,  they  offer  the  money  to  take  up  the  bill,  and  send  it  to  the 
plaintiffs,  expecting  the  bill  in  exchange.  The  answer  is,  that  the  bill'  is  gone 
to  Ireland.  The  plaintiffs  do  not  apply  to  them  to  hold  it  till  they  can  get 
bttck  the  biU.  There  is  no  undertaking  on  the  part  of  the  defendants  to  hold 
tiie  money ;  and  they  were  not  bound,  at  all  events,  to  retain  it  for  the  plain- 
tiffs. After  what  had  passed,  they  could  not  resist  any  countermand  which  the 
acceptors  might  send  through  Aepinalls,  to  whom  they  were  referred;  and 
Biehardi  Sf  Co.,  as  against  the  defendants,  had  a  right  to  alter  the  destination 
of  the  money.  They  do  so,  through  the  medium  of  ^spinalis  /  and  it  has 
been  paid  in  substance  to  Richards  if  Ca.f  through  A$pinallH'  account  with 
the  defendants. 

Verdict  for  the  defendants. 

Vaughan,  Serjt,  and  Chitty,  for  the  plaintiffs. 

Len$t  Serjt.,  and  Richardson^  for  the  defendants. 


h  tbe  enMhif  t«n^  this  esas  «w  moved ;  but  the  eosort  mianiniioiisly  appra? ea  of  the  ruling 
of  the  Lord  CfaSf  JutUoe  at  iVtf  i  PrtM. 


152  Hart  v.  White.  N.  P.  1816.  [376 


•  HART  V.  WHITE.  [•376 

The  petitioning  creditor,  and  not  the  solicitor,  ii  liable  to  the  meaMng;er  under  a  commiiaion  of 
bankrupt,  for  the  costs  and  expenses  attending  it.  The  solicitor  is  an  agent  merely,  and  is 
not  to  be  regarded  as  a  principal  as  respects  the  messenger ;  and,  although  he  make  himself 
responsible  to  the  messenger,  the  petitioning  creditor  will  not  therefore  be  exonerated,  with- 
out the  express  consent  of  the  messenger  to  discharge  him. 

This  was  an  action  to  recover  the  sum  of  1 1/.,  being  the  amount  of  a  bill 
due  to  the  plaint) AT,  who  was  a  messenger  under  a  commission  of  bankrupt 
against  one  Samuel  Jacobs.  The  defence  was ;  that  the  attorney  alone  was 
liable ;  that  the  plaintifT  had  been  employed  upon  his  credit,  and  never  had  an^ 
communication  with  the  petitioning  creditor.  Mr.  Reilly,  the  defendant's 
attorney,  stated,  that  he  was  the  solicitor  who  sued  out  the  commission :  that, 
in  all  cases  in  which  he  had  employed  the  plaintifT,  and  he  had  employed  him 
many  years,  he  held  himself  out  as  solely  responsible ;  that  he  considered  the 
business  in  the  present  case  as  done  upon  his  own  credit,  and  not  upon  that  of 
the  petitioning  creditor. 

Best^  Serjt.,  for  the  plaintifT,  contended,  that  there  was  no  necessity  of  a  per- 
sonal and  express  contract  between  the  messenger  and  the  petitioning  creditor  ; 
that  the  person  who  sued  out  the  commission  gave  authority  to  the  acts  of  the 
messenger,  and  was  liable  by  the  statute  5  Geo.  II.  to  pay  him ;  that  the  work 
and  labor  done,  in  the  intendment  of  the  law,  and  according  to  the  fact,  were 
done  at  his  request,  and  that  he  alone  was  liable ;  that  the  solicitor  was  merely 
an  agent  of  the  petitioning  creditor,  and  that  no  action  could  *be  main-  r^oMw 
tained  against  him  in  the  first  instance.  He  relied  on  Hartop  v.  Jukes,  ^ 
2  M.  and  S.  438. 

Ztfnf,  Serjt.,  con/ra.^-Supposing  the  solicitor  not  liable,  in  the  first  instance* 
to  the  messenger  for  his  fees,  the  solicitor  may  make  himself  liable  by 
a  particular  mode  of  dealing;  and  in  the  present  case  it  was  to  be  inferred 
that  the  solicitor  and  the  messenger  had  acted  on  the  personal  credit  of  the 
former. 

GiBBs,  C.  J.— Before  the  choice  of  assignees  the  messenger  has  a  right  to 
look  to  the  petitioning  creditor  for  payment.  It  is  he  who  puts  the  commis- 
sion in  action;  and  what  the  messenger  does,  is  in  substance  to  advance  what 
the  petitioning  creditor  has  brought  into  operation.  The  plaintifT,  therefore, 
without  any  express  contract,  is  entitled  to  call  upon  the  defendant.  With  re- 
spect to  the  solicitor,  he  is  known  to  be  an  agent  only,  and  to  act  for  others. 
He  is  not,  therefore,  in  the  first  instance  responsible.  He  may  make  himself 
responsible  if  he  chooses;  but  even  his  making  himself  responsible  will  not, 
without  the  consent  of  the  messenger,  discharge  his  right  of  action  against  the 
petitioning  creditor. 

Verdict  for  the  plaintiff. 

BesU  Serjt.,  and  Campbell,  for  the  plaintiff. 

Zens,  Serjt.,  for  the  defendant. 

REPORTER'S  NOTE. 

*See  JETart  v.  Biggt,  ante,  292,  and  the  note  which  collects  the  cases.  [*378 

Tarn  v.  Hits  and  Another,  Assignees  of  Horrock,  a  Bankrupt.    £.  T.  1616. 

This  was  an  action  for  an  attorney's  bill,  against  the  sssignees  of  a  bankrupt's  estate.  Tbs 
plaintiff  did  not  seek  to  recover  for  any  business  done  before  the  defendants  were  choeea 
assignees,  but  for  business  arising  out  of  the  bankruptcy  subsequent  to  their  appointment.  It 
appeared  that  the  plaintiff  had  sued  out  the  commission  by  the  desire  of  the  petitioning  creditor, 
when  the  defendants  were  chosen  assignees,  they  continued  him  in  his  situation  as  solicitor  to 
the  commission ;  and  several  leuers  were  read  in  which  they  recognized  him  in  his  emplov« 
ment.  But  no  original  and  peraonal  retainer  was  proved,  aiKi  no  engagement  had  been  madt 
by  the  defendanta  to  be  answerable  individually. 
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M€$t,  8eijt.j  lor  the  dafeodantt,  eontAodadt  1.  That  tbey  ware  not  liabla  panonalljr ;  they 
find  the  plaintiff  aolidtor  to  the  oommienon,  and  continue  niro,  that  is  to  say,  they  do  not  nae 
their  aathority  to  displaee  him.  But  there  waa  no  personal  andertaking  on  the  part  of  the  de* 
iendants.  2.  The  act  of  Parliament,  5  G.  II.  c.  30.  sec  45,  requires  that  the  solicitor's  bill 
•honhi  be  taxed  by  a  master  in  chancery  before  he  is  entitled  to  recover.  3.  The  defendants, 
Msiiog  as  trustees  for  a  body  of  creditors,  are  not  in  the  situation  of  ordinary  clienta,  and  cannot 
be  made  to  pay  till  they  have  funds  in  hand. 

Feiif  Ae%  Seijt.,  centiw,  relied  on  Finekeii  T.  Hew,  2  Campb.  277. 

GiBBS,  C.  J. — The  defendants  find  the  plaintiff  employed  by  the  petitioning  creditor :  they 
eootinne  him,  and  act  towards  him,  as  if  tney  had  employed  him  themselves.  By  recognising 
and  continuing  the  plaintiff  as  solicitor  to  the  commission,  they  became  peraonally  liable.  The 
proviaion  in  the  act  of  parliament  applies  only  to  the  allowance  which  is  to  be  made  out  of  the 
oankmpt'a  esmte.  The  object  of  tne  legislature  was,  that  the  estate  of  the  bankrupt  should 
cot  be  charged  beyond  the  sum  allowed  by  a  master  in  chsncery  in  taxing  the  attorney's  bill. 
This  provision  wss  to  protect  the  interests  of  the  creditors  on  one  hand,  aiid  the  property  of  the 
^3791  hankropt  *on  the  other.  But  the  assignees  are  not  thereby  discharged  from  their  com- 
^    •<  mon  law  liability. 

Verdict  for  plaintiff* 
VmughoMj  Seijt.,  and  Starkte,  for  plaintiff 
JBtfl,  SeijL,  for  the  defendants. 


^ 


•3803  •GRAIG  V.  COX. 

A^  m  applied  to  by  the  attorney  of  B.  for  the  payment  of  a  debt.  He  writes  in  answer  "  that  ha 
will  wait  on  the  defendant,  when  he  shall  be  able  to  satisfy  him  respecting  the  misunderstand- 
ing which  bad  occurred  between  them  :'*  Held,  that  this  wss  no  such  acknowledgment  of  a 
debt  as  would  bar  a  plea  of  the  atatute  of  limitations ;  and  that  such  evidence  ought  not  to  be 
left  to  a  jury,  as  grounds  to  infer  a  new  promise  to  pay. 

This  was  an  action  for  goods  sold  and  deliyered.  Plea,  Non  asaumpsU 
and  the  Statute  of  Limitations.  The  question  in  the  case  was,  whether 
there  was  such  an  acknowledgment  of  the  debt  as  took  it  out  of  the  Statute 
of  Limitations. 

The  action  was  brought  for  the  balance  of  an  account.  In  answer  to  a  letter 
from  the  plaintiff's  attorney,  demanding  payment  of  the  debt,  and,  in  case  of 
leiusal,  threatening  to  bring  an  action,  the  defendant  wrote  as  follows :  **  Sir,  as 
soon  as  I  am  able  to  attend  to  my  concerns,  I  will  wait  on  Captain  Craigf 
whom  I  shall  be  able  to  satisfy  respecting  the  misunderstanding  which  has 
oeenrred  between  us.     I  am,  dl^.*' 

J3ef/,  Serjt,  for  the  defendant,  contended,  that  this  was  not  evidence  to  be 
left  to  the  jury  of  a  promise  to  pay,  or  an  acknowledgment  of  the  debt.  The 
defendant  says  he  will  adjust  the  misunderstanding  between  the  plaintiff  and 
himself:  this  letter  is  consistent  with  his  producing  a  receipt  for  payment  at 
the  meeting. 

Shepherdf  S.  G.  and  PuUetf  contra.— It  is  not  offered  as  an  express  pro- 
Mg|-|  miae,  or  as  an  *aeknowledgment  in  terms:  but  the  letter  is  itself  equivo* 
-^  cal ;  and  very  slight  evidence  has  been  deemed  sufficient  to  take  a  case 
out  of  the  statute.  They  cited  a  MS.  case,  in  which  the  defendant,  upon 
a  similar  application  made  to  him,  wrote  for  answer,  '*  that  he  would  satisfr 
the  plaintiff,  for  he  could  show  his  receipt."  In  which  ease  it  was  held, 
that  the  defendant  was  bound  to  produce  a  receipt,  and  that  it  was,  at  all 
events,  sufficient  acknowledgment  to  go  to  a  jury,  upon  his  failing  to  produce 
a  receipt. 

Gobs,  C.  J.— I  think  this  is  not  sufficient  to  take  the  case  out  of  the  statute. 
The  defendant  does  not  put  his  case  upon  any  specific  grounds,  which  are  either 
fidae,  or  which,  when  called  upon,  he  is  unable  to  establish;  but  he  simply  says* 
there  is  a  misunderstanding  upon  the  subject.    I  agree  with  the  decision  cited. 

Vol.  m.— 20. 
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Bat  the  defendant's  anewer  in  this  ease  amoonta  to  QOthiQg  more  than  an  asser* 
tioa  that  the  plaintiff  has  miataken  the  matter. 

Plaintiff  nonsoitad. 

Shepherd^  8.  O.  and  Putter^  for  the  plaintiff, 

£esti  Serjt,  for  the  defendant. 

RBPORTER'8  NOTE, 

8«e  Truman  t.  Fenton,  Cowp.  94$,  JJovd  v.  Mmnd,  2  T,  R.  760.  Brwm  ▼,  ^(^f oMim 
4  EaBf,  699. 

In  the  caae  of  Bieknell  T.  Keppelt  1  New  Rep.  20,  where  the  defendant  wrote,  that  hte  ao* 
Uciton  "  were  in  poeaeseion  *of  hie  determinatioQ  and  ability,"  the  ooart  held,  that  r^ogo 
there  was  not  enough  in  the  word  '*  ahility  **  unexplained,  to  take  the  deht  ont  of  the  '' 
statute.  So,  in  CoUman  v.  Martk,  3  Taunt.  380  '  *  I  owe  you  not  a  farthing,  for  it  ia  more  than 
aiz  years  since,"  was  held  not  to  be  an  acknowledgment,  or  eridence  of  an  admission  to  bo 
left  to  a  jury.  So,  a  statement  by  a  debtor  made  to  an  ezecator,  that  the  testator  always 
promised  not  to  press  the  defendant  for  the  dsbt,  was  held  not  to  be  evkknoe  to  proTS  a 

froiniso  to  pay,  made  to  the  testator  within  six  years.     Wmrd  ▼.  Hunter,  €  Taunt.  810* 
n  this  case  the  court,  observing  upon  constructive  promises  to  exclude  the  plea  of  th* 
statute  of  limitations,  said,  *'  we  have  gone  far  enougn." 


•POTHpNIER  and  HODGSON  v.  DAWSON.  [•383 

1.  In  an  action  of  trover  against  the  defendant,  for  not  delivering  some  wine  deposited 
with  her  by  way  of  securitv  (ot  an  advance  of  money.  Held,  that  it  was  not  sofSeient 
evidence  of  a  conversion  to  snow,  that  her  son,  who  acted  as  her  gtuerul  agent,  refused  to 
give  it  up ;  and  that  it  was  necessary  to  prove,  that  such  sgent  acted  uader  a  special  diree* 
tion,  in  order  to  make  the  defendant  liable. 

%,  If  goods  are  deposited  ss  a  security  Ibr  a  loan  of  money,  such  deposit  eonstiiutos  some- 
thing more  than  the  right  of  litn.  ;  and  it  is  to  be  inferred  that  the  contract  between  the 
parties  is,  thst  if  the  borrower  do  not  repay  the  advsncei  the  lender  shall  be  at  liberty  tp 
reimburse  himself  by  the  sale  of  the  deposit. 

This  was  an  action  of  trover  to  recover  some  wine  which  had  been  deposited 
in  the  defendant's  cellar.  The  ctroumstanoes  were  these:  Fothonur^  being  ia 
want  of  money,  applied  to  the  defendant  to  advance  him  some,  and  proposed  t* 
deposit  200  dozen  of  wine  in  her  hands.  This  wine  was  to  remain  as  a 
■eeunty  for  the  money  advanced.  It  was  agreed  that  the  plaintiff  should  be  at 
no  expense  for  warehouse  room,  and  should  have  the  wine  re^delivered  npon 
satisfying  the  loan.  The  wine  having  been  deposited,  and  biUs  accepted  by 
Fothonier  for  the  money  advanced,  the  plaintiff,  a  few  months  afterwards,  took 
in  the  co-plaintiff,  Hodgion^  as  his  partner.  The  wine  pamained  in  the  defend- 
ant*s  cellars ;  and  it  appeared  that  the  plaintiffs,  in  two  or  three  instances,  had 
sent  for  a  portion  of  this  wine  to  the  defendant,  and  that  some  dozens  had  been 
delievered  out  to  the  joint  order  of  Poikanier  ^  Hodgson.  The  biUs  which 
Poihonier  gave  were  not  paid  and  he  became  insolvent.  Afterwards  Hodgoon^ 
in  their  joint  names,  applied  to  the  defendant  for  the  wine,  which  she  refused 
to  deliver,  and  sold  to  reimburse  herself.  In  consequence  of  this  refusal  and 
sale,  the  plaintiffs  brought  the  present  action.  In  order  to  prove  a  eonversioB» 
a  witness  was  *called,  who  statod,  that  he  applied  to  the  defendant  r^^^g^ 
tax  the  wine,  and  that  she  referred  him  to  her  son,  who  luui  the  ^  ^^ 
management  of  the  busiiiess  s  be  refused  to  deliver  it  up,  or  to  pay  over  tha 
proceeds. 

Yuughmi^  Serjt,,  for  the  defendsat.  oomleaded,  that  this  was  no  evidence  of  a 
aonveraion  by  the  defendant, 

^e</,  Serjt,,  ooM/ro^-^Tbe  acts  of  the  defendant's  agent  and  servant  are  her 
%cts ;  she  trusted  thA  msmi^emeat  of  her  business  to  hint ;  and  she  refers  Is 
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him  upoR  an  applicfttioa.    What  he  nyn  and  does,  under  rach  eifcuiDstanoest 
moat  bind  her. 

GiBBB,  C.  J.— It  ia  not  neoeeaajy  to  diacuaa  how  far  the  son,  who  ia  em- 
plojed  aa  a  general  agent  and  servant,  may  bind  the  mother  by  contracts  which 
he  makes  with  third  parties.  But  his  reftiaal  to  deliver  the  wine  in  question 
does  not  affect  her  with  a  conversion.  It  might  be  her  conversion ;  but  she 
cannot  be  made  a  wrongdoer  by  this  evidence.  The  plaintiffs,  however, 
may  show  that,  in  the  particular  fact  of  the  refusal,  he  acted  under  her  special 
direction. 

The  converaion  was  afterwards  proved  by  other  evidence. 
*385l  Vmughan^  Serjt,  for  the  defbndant,  ^contended,  that  the  defendant 
->  had  a  right  to  detain  the  wine.  It  was  deposited  with  her  aS'  a  security 
for  the  separate  debt  of  Pathordtr  at  a  time  when  Hodgson  was  no  partner. 
She  had  a  lien  upon  it,' if  not  a  property  in  the  trine,  upon  the  non-payment  of 
the  bills.  Pothonitr^  by  taking  in  a  partner,  could  not  communicate  any  right 
to  him  which  he  himself  had  not. 

Bttt^  SeijL,  tfonira.— -Admitting  the  defendant  had  a  right  of  lien,  she  has 
clearly  been  guilty  of  a  conversion  by  selling  the  wine.  The  right  of  lien  is 
collateral  to  the  right  of  property,  and  does  not  entitle  the  party  claiming  it 
to  sell. 

GiBBS,  0.  J.-~The  defendant  is  entitled  to  a  verdict.  Undoubtedly,  as  a 
general  proposition,  a  right  of  lien  gives  no  right  to  sell  the  goods.  But  when 
goods  are  depoeited,  by  way  of  security,  to  indemnify  a  party  against  a  loan 
of  money,  it  is  more  than  a  pledge.  The  lender's  rights  are  more  extensive 
than  such  as  accrue  under  an  ordinary  lien  in  the  way  of  trade.  These  goods 
were  deposited  to  secure  a  loan.  It  may  be  inferred,  therefore,  that  the  con- 
tract was  this:— ^« If  I  (the  borrower)  repay  the  money,  you  must  re-deliver  the 
goode ;  but  if  I  fail  to  repay  it,  you  may  use  the  security  I  have  left,  to  repay 
yourself."  I  think,  therefore,  the  defendant  had  a  right  to  sell.  There  is  no 
fraud  practised  upon  Hodgson;  and  the  delivery  of  a  few  dozen  of  wine  to  the 
joint  order  of  Foikanier  4*  Hodgson  cannot  be  strained  into  a  renunciation 
•^ifiA!  ^^  ^^®  defendant's  'property  in  the  wine,  and  an  admission  that  she 
^^i  held  it  for  both. 

Yerdlct  for  the  defendant. 

Bestf  Seijt.  and  Andrews^  for  the  plaintiflb. 

Vaughan^  Seijt.,  for  defendant. 


•387]  •ASHLIN  «.  WHITE. 

In  an  action  on  the  case,  for  fkltely  representing  the  character  of  another,  hy  reason  of  which 
Mae  representation  he  obtained  credit  of  the  plaintiff;  it  is  necessary  to  prove  against  the  de- 
fendant hUk  fraud  and  felaehood,  vii.  that  the  representation  which  he  made  was/a2«e.  and 
that  the  defendant  hnem  it  to  be  false  at  the  time  be  made  iu  Falsehood  without  fraud  is  not 
•offident. 

Cass  for  falsely  misrepresenting  the  character  of  a  person  of  the  name  of 
BHshing^  in  consequence  of  which  plaintiflf  trusted  him  witli  forty  quarters  of 
com,  vdue  108/.  On  the  6th  of  December^  1815,  Blishing  applied  to  the 
pUintifT  for  the  com  in  question  at  the  usual  credit  of  one  month.  The  plain- 
tiff asked  for  a  reference,  and  Blishing  referred  him  to  the  defendant,  who,  in 
answer  to  an  application  from  the  plaintiff,  said,  **  I  know  Blishing  very  well ; 
he  bas  bought  the  tide  mill  at  Dtptfotd^  and  given  300  guineas  for  it ;  and  he 
is  a  good  man."  In  eonsequence  of  this  representation  (which  the  declara- 
tion  alleged,  in  the  usual  form,  to  be  fraudulent  and  false  within  the  knowledge 
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of  the  defendant)  the  plamtiff  delivered  the  forty  quarters  of  com  to  BlUhing; 
but  no  money  was  ever  paid,  and  BlUhing  absconded. 

It  appeared  tliat  BlUhing  had  been  in  negotiation  for  the  purchase  of  the 
mill ;  that  he  had  obtained  possession  of  it,  and  had  repaired  it.  That  he 
occupied  it  six  months,  and  finally  left  it  in  October^  1816 ;  that  the  fact  of  the 
negotiation  had  been  told  by  the  agent  of  the  owner  to  the  defendant ;  and  that 
there  was  a  general  belief  in  the  neighborhood  that  BlUhing  was  the  proprietor 
of  the  mill.  It  was  Hkewise  in  evidence,  that  he  had  *been  dischaiged  r^^RH 
from  the  Kinff*s  Bench  about  three  years  since.  ^ 

Best  and  raughan^  Serjts.,  for  the  defendant,  contended,  that  the  plaintiff 
had  not  proved  a  material  allegation  in  the  declaration,  namely,  the  scienter. 
That  the  report  in  the  neighborhood  confirmed  what  the  defendant  had  said ; 
the  possession  of  the  mill,  and  the  repairs  done  by  BlUhing^  were  all  circum- 
stances which  negatived  mala  fides  on  the  part  of  the  defendant.  That  these 
circumstances,  taken  together,  were  sufficient  to  warrant  the  defendant  in  saying 
that  he  was  a  good  man.  It  was  necessary  to  prove  the  representation  false, 
and  that  the  defendant  knew  it  to  be  false ;  for  the  ground  of  the  action  was 
fraud  and  deceit.     Haycraft  v.  Creasy^  2  East,  92. 

Shepherds  S.  6.,  contra, 

GiBBs,  C.  J.— I  am  old  enough  to  remember  when  this  species  of  action 
came  into  use.  It  was  dexterously  intended  to  avoid  the  statute  of  frauds.  By 
that  statute  no  man  was  bound  to  answer  for  the  debt  of  another  without  an 
undertaking  in  writing:  but  the  design  of  this  action,  when  first  introduced  into 
our  courts  of  law,  was  to  make  a  man  responsible  for  having  given  a  better 
character  of  another  than  such  person  deserved.  When  the  principle  of  this 
action  first  gained  ground,  I  remember  a  flood  of  causes  followed  ;  and  much 
mischief  and  injustice  would  have  ensued,  had  it  not  been  brought  back,  after 
some  struggle,  within  its  proper  legal  limits.  Haycraft  v.  Creasy  has  r«oQg 
*marked  me  boundaries.  It  has  wisely  and  justly  established,  that  the  ^ 
foundation  of  this  action  was  fraud  and  falsehood  in  the  defendant,  and  a  dam- 
age to  the  plaintifi*  by  the  occasion  of  such  fraud  and  falsehood.  Fraud  and 
fidsehood,  therefore,  must  concur  to  sustain  iL  But  there  is  in  this  case  evi- 
dence which  negatives  fraud.  The  defendant  had  reason  to  believe  that 
Blishing^s  circumstances  were,  in  substance,  such  as  he  had  represented  them 
to  be.    It  is  a  case  for  the  jury ;  but  I  think  the  defendant  entitled  to  a  verdict. 

Shepherd^  S.  6.,  and  Comyn^  for  the  plaintifiT. 

Best  and  Vaughan^  Serjts.,  for  the  defendant. 

REPORTER'S  NOTE. 

Pa$ley  V.  Freeman,  3  T.  R.  51.  But  it  is  not  necetsary  that  the  defendant  ihonld  be  bene- 
fited by  the  deceit,  or  that  be  should  collude  with  the  person  who  is.  lb.  See,  likewise,  Ver- 
mtm  V.  Keyti,  12  East,  632,  in  which  case  the  judgment  wss  affirmed  on  writ  of  error.  4  Taant. 
488.  See,  likewise.  Eyre  v.  Dunaford,  1  East,  318.  Tapp  v.  Lee,  3  Q.  and  T.  367.  Hamar 
T.  Alexander,  2  N.  R.  841.    Hutekiiuan,  v.  BOl,  1  Taunt.  558. 
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•890]  •HARMAN  v.  LASBRET. 

A,,  who  11  indebted  to  B.,  givee  him  a  bill  of  C.  to  get  discounted.  B.,  ioftead  of  discounting 
it,  holds  the  bill  us  a  security  for  the  debt  of  ii.,  contending  that^.  gave  it  to  him  by  way  of 
payment  of  his  debt.  In  an  action  upon  this  bill,  brousbt  by  B.  against  C,  A.  is  not  a  com- 
potent  witness  to  prove,  on  the  part  of  the  defendant,  that  he  delivered  the  bill  to  B.  merely 
to  get  it  discounted,  and  not  as  payment,  without  a  releate.  Because,  in  the  event  of  the 
plauitiiT's  recovering,  be  would  be  liable  to  the  costs  of  the  action  brought  against  C,  at 
Bpeekd  damage,  in  an  action  against  himself  for  the  violation  of  his  duty. 

This  was  an  action  on  a  bill  of  exchange  for  500/.,  drawn  by  defendant 
on  Henry  Spriggs,  and  by  him  accepted,  and  aAerwards  dishonored.  The 
bill  had  been  given  by  one  Papillon  to  the  plaintiff,  of  whom  he  had  bought 
goods  to  the  amount  of  89/. ;  and  it  appeared  that  the  plaintiff  was  to  be  paid 
tor  tliem  out  of  this  bill.  The  defence  was,  that  the  defendant  drew  the  bill  to 
accommodate  Sprigga^  and  in  order  that  money  might  be  raised  upon  it  for  his 
own  benefit :  that,  with  this  view,  Papillon  delivered  it  to  the  plaintiff,  that  he 
might  discount  it,  and  without  any  intention  of  paying  his  own  debt ;  to  which 
purpose  he  had  no  right  to  apply  it.  To  prove  this,  Papillon  hjmself  waa» 
called. 

Be$tj  Serjt.,  and  F.  Pollock^  objected ;  that  he  was  not  a  competent  witness 
without  a  release ;  inasmuch  as  the  (question  being,  whether  he  had  delivered 
the  bill  to  the  plaintiff  to  be  discounted  in  pursuance  of  his  authority,  or  in 
satisfaction  of  his  own  debt,  (in  violation  of  the  trust  reposed  in  him)  he  was 
coming  to  discharge  himself;  and  although  it  might  seem  that  he  was  an  indif* 
ferent  person,  because  he  was  liable  to  the  goods  furnished  by  the  plaintiff  to 
him,  or  to  the  defendant,  for  so  much  as  defendant  might  be  called  on  to  pay  to 
*adt1  P^^'^^i^  upon  the  bill,  he  was,  in  reality,  not  indifferent;  ^because  he 
^  was  liable  to  the  defendant,  not  only  for  the  sum  recovered,  but  for  the 
costs  of  this  action,  which  the  defendant  would  be  entitled  to  as  special  damage 
arising  from  his  misapplication  of  the  bill. 

Lms^  Seijt.,  contra^  contended,  that  the  witness  was  perfectly  indifferent. 
He  was  liable  to  the  plaintiff  for  the  goods ;  and  if  the  plaintiff  recovered  the 
value  of  the  goods  against  the  defendant  on  this  bill,  he  would  be  liable  to  the 
defendant  for  precisely  the  same  amount,  and  he  would  not  be  answerable  for 
the  costs  which  the  defendant  had  incurred  by  resisting  a  demand  that  could 
not  be  resisted  with  success. 

GiBBs,  C.  J. — I  think  the  witness  cannot  be  examined  without  a  release 
Papillon  bought  goods  of  the  plaintiff,  and  afVerwards  gave  him  this  bill,  out  of 
which  bill,  according  to  the  evidence,  the  price  of  those  goods  was  to  be  paid. 
The  defence  is,  that  Papillon  did  not  deliver  the  bill  as  payment,  but  in  order 
that  plaintiff  might  discount  it.  Now,  i^  Papillon  received  the  bill  merely  to 
get  it  discounted,  and  he  pledged  it  for  a  debt  of  his  own,  I  am  clearly  of  opin- 
ion that,  in  a  special  action,  he  would  be  liable  to  the  costs  of  this  action,  as 
special  damage,  resulting  from  the  violation  of  his  duty. 

Verdict  for  plaintiff 

Beitf  Serjt.,  and  F.  Pollock^  for  plaintiff. 

Lentj  Serjt.,  for  defendant. 
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*H£DLEY  V.  LAPA6E.  [•m 

1.  A,  undertalKi  to  anraggle  fniliin  goods,  belm^ging  to  £..  into  Ru$$iai  A  regalar  bill  of 
lading  is  made  out  of  ths  goods,  in  wbidii  tiia  freight  charged  la  th^  usual  freight  according  td 
the  bulk  of  (he  goodi.  But  a  second  conttvet  is  made  between  the  parties,  by  which  J.  un- 
dertakes to  pay  ii.  a  larger  sum  of  moncv,  if  the  gauds  should  be  safely  landed  in  ihc  foreign 
port.  The  goods  are  landed.  B,  pays  the  freight  under  the  bill  of  lading,  and  likewise  part 
of  the  money  under  the  asreeroent,  but  refuses  to  pay  the  renninder :  neld,  thai  notwith- 
standing the  bill  of  lading,  ne  was  liable  to  pay  the  residue  as  extra  Mght. 

2.  Extra  freight  may  be  recovered  under  a  common  count  for  work  and  labor,  fte» 

The  plaintiff  sued  as  administratrix  bt  her  late  husband,  who  had  been  cap- 
lain  of  a  merchant  ship  trading  between  England  and  Nussia.  The  action 
Was  brought  to  recover  the  sum  of  87/.  10».,  which  was  claimed  to  be  due  as 
extra  freight  for  the  conveyance  of  some  bales  of  woollen  from  England  to 
Sl  Peiersburgh,  It  appeared  that  goods  of  this  kind  were  prohibited  by  the 
Russian  government ;  and  that  any  foreign  ship,  on  board  of  which  they  were 
found,  was  subject  to  confiscation.  Regular  bills  of  lading  were  made  out  for 
the  goods  in  question ;  and  it  was  admitted  that  the  freight  had  been  paid  td 
the  owner  according  to  the  bill  of  lading.  But  it  was  likewise  in  evidence  that 
an  agreement  had  been  entered  into  between  the  captain  and  the  defendant,  ^  that, 
in  case  the  bales  should  be  safely  landed  and  warehoused  in  Eussia,  the  de- 
fendant would  pay  him  the  sum  of  100/."  The  goods  were  safely  landed  in 
Russia;  and  the  defendant  paid  a  part  of  the  money  under  this  agreement,  but 
refused  to  pay  the  residue  ;  for  which  this  action  was  brought.  The  declara- 
tion contained  counts  for  freight,  and  the  common  counts.  The  defendant  had, 
likewise,  expressly  promised  to  pay. 

Vaughan^  Serjt.,  for  the  defendant.— *  Admitting  that  a  contract  to  r^ogo 
smuggle  goods  into  a  foreign  country  can  be  sustained  in  an  English  ^ 
court  of  justice,  upon  the  principle  that  the  laws  of  one  state  do  not  regard  the 
revenue  laws  of  another,  the  plaintiflf  cannot  maintain  this  action : — 1 .  Because 
the  stipulated  freight  for  these  goods  has  already  been  paid  according  to  the 
terms  of  the  bill  of  lading. — 2.  The  plaintiff,  having  contracted  to  carry  the 
goods  for  a  certain  sum,  is  precluded  from  recovering  another  sum  by  a  byt 
baigaiu  without  a  new  consideration. — 3.  This  declaration  contains  only  counts 
upon  an  action  for  freight.  There  are  no  special  counts  for  extra  freight.  Ex- 
tra freight  is  an  anomaly  in  law,  and  cannot  be  recovered  but  on  a  contract 
made  in  terms  to  include  it. 

Best^  Serjt.,  contra, — ^The  captain  has  a  right  to  stand  upon  his  express 
agreement  with  the  defendant.  It  may  not  be  correct  to  call  it  a  contract  for 
extra  freight ;  but  there  is  a  consideration  for  the  defendant's  promise  in  the 
care  and  trouble  which  the  captain  took  to  land  these  goods  in  Russia.  ITiere 
is  no  need  of  special  counts.  Freight  may  be  recovered  upon  a  count  for  work 
and  labor.     The  defendant,  moreover,  has  promised  to  pay. 

Park,  J.— I  think  the  plaintiff  is  entitled  to  recover,  notwithstanding  he  has 
been  paid  the  stipulated  freight  under  the  bill  of  lading.  Extra  freight  may  not 
be  the  correct  term  for  the  present  claim ;  but  the  barely  having  of  these  goods 
on  board  subjected  the  ship  to  confiscation  by  the  laws  *of  Russia,  r^ogi 
The  freight  stipulated  by  the  bill  of  lading  was  little  more  than  colorable,  ^ 
and  not  meant  as  an  indemnity  for  the  risk.  It  is  absurd  to  suppose  that  it 
was.  But  every  objection  of  this  kind  is  waived  by  the  promise  to  pay. 
There  is  no  need  of  any  special  counts. 

Rest,  Serjt.,  and  Storks^  for  plaintiff. 

Vaughan^  Serjt.,  for  defendant. 
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^SITTINGS  AFfER  MICHAELMAS  TERM,  57  GEO.  HI.  r*805 

AT  GUILDHALL 


ZWINOER  et  al.  v.  SAMUDA. 

A.  having  tome  eoflees  in  the  iVett  India  Docks,  employs  a  broker  to  sell  them ;  the  broker 
infdrmi  him  thai  be  Hm  found  a  parehaaar,  and  requirea  to  be  put  in  poaaesaion  of  (he  Dock 
warrania.  A.  deltvera  them  to  the  broker,  indoraed  in  blank,  upon  receiving  hia  (the  bro« 
ker's)  check  for  the  price  of  the  aoffee.  The  broker  then  sella  the  ooffee  to  the  plaintifla, 
and  receivea  immediate  poyment  upon  handing  over  the  Dock  warranta.  The  broker'a 
check,  given  to  A„  ia  diahonored,  and  A.  immraiately  stops  the  goods  in  the  Dock  ware* 
bouae.  Held,  that  the  plaintifla  had  a  right  to  recover  in  trover  againat  A.  on  the  ground 
that  the  delivery  of  the  I)ock  warranta  by  the  broker  to  the  plaintifla,  upon  payment  made 
to  him,  constituted  a  complete  tranrfer  by  the  custom  and  usage  of  trade ;  and  defeated  the 
right  of  atoppage  m  IranMUu. 

This  was  an  action  of  troyer  brought  to  recoyer  thirtv  casks  of  coffee.  The 
coffee  in  question  had  been  imported  in  the  names  of  A/of  e«  4*  Co.,  and  ware- 
housed in  the  fFeai  India  Docks.  At  the  time  of  importation  a  person  of  the 
name  of  Rodmek  had  an  interest  in  them.  Roebuck  not  being  able  to  pay,  the 
coffees  were  purchased  by  the  defendant,  and  stood  in  his  name  in  the  books 
of  the  company.  On  the  1 3th  of  AugUBt^  Roebucks  who  was  a  dealer  in  cof- 
fee, was  employed  by  the  defendant  to  sell  them ;  and  he  negotiated  a  sale  with 
Doxat  4"  Co.^  who  were  the  brokers  of  the  plaintiffs.  On  the  1 6th,  Roebuck 
informed  the  defendant  that  he  had  sold  the  coffee  for  the  sum  of  534/.,  and 
required  to  be  put  in  possession  of  the  Dock  warrants,  which  the  defendant  de-* 
livered  to  him  (indorsed  in  blank)  on  receiving  his  check  for  that  sum,  drawn 
upon  his  bankers,  Hankey  ^  Co,  On  the  same  day,  Roebuck  completed  the 
*39fi1  ^^^^  ^^^  Doxat  J^  Co.,  the  plaintiffs*  brokers ;  *he  handed  over  the 
^  Dock  warrants  regularly  indorsed,  and  received  payment  by  a  check  of 
the  plaintiffs.  In  the  mean  time  the  defendant,  who  held  Roebuck's  check, 
was  informed,  upon  presenting  it  at  the  banker^s,  that  orders  had  been  received 
not  to  pay  it*  In  the  result  the  check  was  dishonored ;  and  the  defendant,  on 
the  next  day,  gave  notice  to  the  Dock  Company  to  stop  the  goods.  The  ques- 
tion was,  whether  the  defendant  had  a  right  to  stop,  after  the  indorsement  and 
delivery  of  the  Dock  warrants  to  the  plaintiffs  upon  payment  for  the  goods. 

Vaughan,  Serjt,  for  the  defendant,  contended,  1.  It  was  clear  that  the  origi- 
nal vendor,  the  defendant,  through  whom  tide  was  derived  to  the  plaintiffs,  had 
been  defrauded ;  and  the  question  was,  whether  the  delivery  of  the  Dock  war- 
rants, under  the  circumstances  of  the  case,  passed  a  title  to  the  property  not 
subject  to  a  countermand.  He  contended  that  a  Dock  warrant  was  not  a  nego- 
tiable instrument,  like  a  bill  of  exchange,  or  bill  of  lading.  That  those  instni- 
jnentB  were  assignable,  and  conveyed  property  by  the  custom  of  merchants ; 
imt  a  Dock  warrant  had  no  such  character.  It  was  merely  an  authority  to  the 
Dock  Company  to  deliver,  and  countermandaUe  like  a  common  order  for  de» ' 
livery.  The  question  was  of  tlie  greatest  magnitude.  Did  the  mere  transfer 
of  an  instrument,  not  known  till  within  these  few  years  in  commerce,  alihouffh 
idmitted  to  be  for  a  valuable  consideration  between  third  patties,  defeat  the 
right  of  the  unpaid  vendor  to  stop  the  goods?-  2.  The  plaintiffs  had  been  guilty 
9^^-^  of  laches ;  and  had  taken  the  'warrants  from  the  person  who  delivered 
^  them  without  inquiry.  It  was  not  sufficient  to  have  the  warrants  handed 
orer ;  they  should  have  applied  to  the  Dock  Company  to  know  if  there  was 
soy  slop  upon  the  goods. 

Several  brokers  were  called  on  both  sidea^  who  stated,  that  it  was  a  yexf 
eommon  case  for  these  warrants  to  pass  from  one  hand  to  another ;  and  they 
were  considered  to  convey  the  property  by  delivery  without  application  tc  ikm,* 
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Dock  Company,  That  sometimea  application  waa  made  to  the  Dock  Com* 
pany  before  payment,  the  vendees  not  being  satisfied  with  the  bare  indorsement 
of  the  warrants.     But  that  such  practice  was  not  frequent. 

The  Solicitor  General^  contra. — ^These  instruments  are  received  in  com- 
merce as  the  symbols  of  property;  they  circulate  from  hand  to  hand  oy  in- 
dorsement; and  it  would  be  a  great  impediment  to  merchants,  if  no  property 
passed  under  them  without  a  previous  application  to  the  Dock  Company. 
The  defendant  indorsed  these  warrants  in  blank,  and  thus  sanctioned  the  trans- 
fer of  the  property  to  any  person  who  purchased  for  a  good  consideration.  It 
is  no  reason  why  the  plaintiffs  should  sustain  a  loss,  because  the  defendant  had 
inadvertently  trusted  Mr.  Rod>uck, 

Park,  J.— I  think  these  instruments  are  made  negotiable  by  the  custom  of 
the  trade.  They  are  symbols  of  property ;  and  the  merchant,  who  purchases 
them  for  a  good  consideration,  derives  a  title  *from  the  indorsement  and  r»Qga 
delivery.  They  resemble  a  bill  of  lading.  The  plaintiffs  took  the  war-  ^ 
rants  in  the  usual  course  of  dealing ;  and  I  do  not  think  that,  in  order  to  perfect 
their  title,  they  were  required  to  make  an  application  to  the  Dock  Company. 

Verdict  for  the  plaintiffs* 

Shepherd^  S.  6.,  and  Zens,  Seijt,  and  Richardson^  for  plaintiffs. 

Vaughanf  and  OnsUnCf  Seijts.,  and  /*.  PoUock,  for  defendant 

REPORTER'S  NOTE. 

TUs  case  was  dticnssed  in  court  in  tba  ensuing  term,  upon  a  motion  for  a  new  trial ;  butt 
after  granting  a  rule  niti,  the  court,  when  the  case  came  on  to  be  argued,  discharged  the  rule ; 
upholding  the  opinion  expressed  by  the  learned  judge  at  Nisi  Prius,  that  these  Dock  warrants, 
indorsed,  bonaide,  and  for  good  considerations,  transferred  the  property  in  the  goods,  like  a 
bill  of  lading,  otc 
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1.  A  bond  is  nvento  A,  B.  and  C.  by  the  plaintiff  and  defendant,  who  were  sureties  for  D. 
The  plaintiff  is  oblig:ed  to  pay  the  bond,  and  brings  an  action  against  his  co-surery  for  contri« 
bution.  A  defence  is  set  up,  that  the  principal  had  paid  roonev,  specifically  on  account  of  this 
bond,  to  one  of  the  obligees,  and  that  such  obligee  had  carried  it  to  the  account  of  the  bond. 
Held,  that  any  declaration  of  the  obligee,  upon  what  account  he  received  the  money,  or  how 
he  had  applied  it,  (unless  such  declaration  were  made  at  the  time  of  payment,)  was  not  evi- 
dence ;  and  that  such  obligee  must  be  called  as  a  witneas. 

2.  Though  time  given  to  the  principal  will,  under  certain  circumstances,  exonerate  a  suretv ; 
yet,  time  given  to  a  surety,  without  the  privity  of  his  co-surety,  will  not,  upon  his  paying  toe 
debt,  affect  his  right  of  action  for  contribution  against  such  co-surety. 

This  was  an  action  of  contribution  brought  by  one  surety  against  a  co-surety, 
to  recover  an  aliquot  share  of  a  sum  of  money  which  he  had  been  obliged  to 
pay,  in  consequence  of  his  having  entered  into  a  bond  jointly  with  the  defendant 
and  others,  to  indemnify  Broum  ^  Co.,  who  were  banxers  at  Brighton^  against 
any  loss  which  they  might  sustain  in  certain  transactions  with  a  Mr.  John  SleCf 
the  defendant's  brother.  The  case-  was  this :  John  Slee  had  become  indebted 
to  Broum  ^  Co,  who  caUed  upon  him  for  some  security.  John  Slee  proposed 
a  bond  to  be  executed  by  himself  and  three  sureties,  jointly,  and  severally.  The 
■nreties  were,  Joeiah  SUe^  the  present  defendant,  AtldnB^  and  Dfmn,  The 
bond  was  for  8,000/.,  the  conditions  were  for  a  general  indemnity,  and  it  was 
provided  that  three  months'  notice  should  be  given  to  the  parties  before  the  bond 
was  to  be  put  in  suit  The  bond  bore  date  January^  1809.  Broum  ijr  CS0., 
trusting  to  this  bond,  dealt  for  some  time  with  John  iSfee/  but,  becoming  sua* 
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pieious  of  Slte^9  solvency,  they  gave  notice  to  Dunn^  one  of  the  sureties,  and 
called  upon  him  to  pay  3,000/.  which  was  then  due  to  them  from  Slee.  This 
application  was  made  in  the  latter  end  of  the  year  1814.  Dunn^  not  being  able 
*4001  ^  1^^  ^^  ^^^  time,  gave  a  *" warrant  of  attorney  to  Browfi  4*  Co,  bearing 
•*  date  1st  January 9 1816,  to  secure  the  3,000/.  which  warrant  of  attorney 
contained  a  defeasance  to  be  void,  provided  the  money  should  be  paid  on  or 
before  the  Ist  of  Jitne^  1810  ;  otherwise  judgment  to  be  entered  up,  and  execu- 
tion issue.  It  appeared  that  Dunn  entered  into  this  arrangement  with  Brown 
4*  Cb.  without  the  privity  of  the  defendant.  John  Slee  and  jStkins,  the  other 
sorety,  had  since  become  bankrupts. 

On  the  part  of  the  defendant  there  were  two  points  : — 1st,  That  John  Slee 
had  paid  the  3,000/.  specifically  to  Broum  fy  Co,  in  discharge  of  the  bond ;  and, 
therefore,  that  the  payment  made  by  Dunn^  which  was  two  years  afler,  could 
not  render  the  defendant  liable  to  repay  him. — ^2d,  That  the  defendant  was  dis- 
charged in  law,  the  principals.  Brown  4*  Co,^  having  given  time  to  Dunn ;  and 
Dunn  having  made  a  new  arrangement  with  them,  without  the  privity  of  his 
co-sureties. 

To  prove  the  first  point  John  She  was  called  as  a  witness :  he  stated  that 
Brown  fy  Co,  had  applied  to  him  in  1812,  to  pay  the  3,000/.  on  the  bond; 
that  he  accordingly  paid  it  by  instalments  of  1,000/.  each  into  the  hands  of  their 
London  bankers ;  the  last  payment  being  made  in  September^  1812.  He  was 
then  asked  by  the  defendant's  counsel,  whether,  afler  the  payment  of  the  several 
instalments,  fVent^  one  of  the  junior  partners,  had  not  admitted  that  they  had 
received  the  3,000/.  on  the  specific  account  of  the  bond.  This  question 
*4011  *^°*  objected  to  by  the  plaintiff's  counsel,  who  insisted  that  IVest  should 
^   be  called. 

Lena  and  /*«//,  Serjts.,  for  the  defendant,  contended,  that  the  evidence  was 
strictly  admissible,  and  that  it  was  not  necessary  to  call  JVeet,  That  the  de- 
clarations of  a  person,  not  a  witness,  were  often  admitted  in  evidence,  in  cases 
in  which  he  was  no  party  upon  the  record.  That  the  material  question  in  tlie 
case  was,  had  Brown  4*  Co,  been  paid  the  specific  3,000/.  on  the  bond  ?  Surely, 
their  admission  that  they  had  been  paid  in  a  particular  manner  was  evidence  in 
a  cause  which  turns  upon  that  point  solely.  In  an  action  on  the  bond  it  would 
have  been  good  evidence  against  Broum  ^  Co.,  and  why  is  it  not  good  evidence 
in  an  action  like  the  present,  which  is  in  substance  upon  the  bond  itself. 

Shepherd,  S.  6.,  contrcf.^^Weat  may  be  called.  The  written  entries  of  a  witp 
ness,  who  is  dead,  may  be  read  in  evidence ;  the  reason  is,  because  he  is  dead. 
But  West  is  a  competent  witness,  and  may  be  examined. 

Park,  J. — I  am  of  opinion  that  the  declaration  of  IVeet  is  not  evidence  in. 
the  cause.  What  fVeet  said  at  the  time  of  payment,  or  at  the  time  when  pay- 
ment, or  at  the  time  when  payment  was  demanded  of  John  Slee,  was  a  fact 
that  might  be  proved ;  it  would  be  a  part  of  the  res  geatce  ;  but  any  declaration 
made,  after  payment,  upon  what  account  he  received  the  money,  is  no  evidence 
against  the  plaintiff.  He  must  be  called  ;  his  unsworn  declaration  cannot  bind 
*402l  ^^y  ^^^^'^^^  *^^  ^®  plaintiflT,  who  has  a  right  to  his  oath,  and  to  cross- 
-l  examine  him.     I,  tlierefore,  reject  the  evidence. 

Other  evidence  was  given,  the  tendency  of  which  was  to  show,  that  the 
3,000/.  had  not  been  paid  or  received  on  account  of  the  bond. 

Lens,  Seijti,  then  objected,  that  the  plaintifif  could  not  recover  in  point  of  law. 
Brown  dp  Co.  had  given  time  to  one  surety,  the  present  plaintiflT,  who  had  en- 
tered into  an  arrangement  with  them,  without  acquainting  his  co-surety,  the 
defendant.  That  the  defendant  was  thereby  discharged.  A  new  security  was 
taken  from  Dunn  in  his  own  name,  giving  him  time  for  eighteen  months.  This, 
therefore,  was  a  discharge  to  the  defendant,  unless  Broum  df  Co,,  or  the  plabn- 
tiff,  could  show  his  express  consent. 

Shepherd,  S.  G.,  corUra.— This  is  a  case  of  time  given  to  a  surety,  and  not 
of  time  given  to  a  principal.     An  obligee  undoubtedly  cannot  give  time  to  a 
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f  rincipal,  without  the  privity  of  the  surety ;  hut  he  may  give  time  to  one  surety 
without  the  consent  of  the  other,  and  hold  them  hoth  liable. 

Park,  J. — ^This  case  does  not  fall  within  ^  general  rule.  Undoubtedly,  as 
between  principal  and  surety,  time  given  to  the  former,  without  the  consent  of 
the  surety,  will,  under  certain  circumstances,  discharge  the  surety.  This  rule, 
which  now  obtains  in  courts  of  law,  was  originally  borrowed  from  courts  of 
equity ;  and  it  is  not  technical,  but  founded  in  essential  justice.  We  proceed 
by  the  same  analogic*,  in  our  mercantile  law  upon  bills  *of  exchange.  r^AA9 
Time  given  to  the  acceptor  will  discharge  the  drawer.  But  I  am  not  L. 
aware  that  it  applies  between  co-sureties.  Each  surety  is  liable,  joindy  and 
severally,  on  this  bond.  One  surety  cannot  be  injured  by  time  having  been 
given  to  another.  Broum.  4*  Co,  might  have  recovered  the  whole  amount  from 
any  one  of  the  sureties ;  and  the  surety  who  paid  the  whole  would  still  have 
his  action  of  contribution  against  a  co-surety,  notwithstanding  any  arrangement 
for  time  which  might  previously  have  taken  place  between  the  obligee  and  such 
surety.     I  think  this  is  no  answer. 

Verdict  for  891/.  10«. 

Solicitor  General^  HuUock^  Serjt.,  and  Boss^  for  plaintiff! 

Zeru  and  Pc//,  Serjts.,  and  Bichardson^  for  the  defendant. 

REPORTER'S  NOTE. 

In  the  eMaing  term,  the  defendmnt's  coBinel  applied  for  a  rule  to  show  caoae  why  there 
•hould  not  be  a  new  trial.  The  court,  upon  hearing  the  case,  refused  the  rule,  thereby  con- 
firming; the  opinion  given  by  the  learned  Judge  at  iYut  Prius. 

Equity  will  not  charge  a  surety  further  than  he  is  bound  at  law.  Rateliffe  v.  Grava^  1  Vem. 
19€.  Should  ▼.  Lard  CoMtietoH,  2  Vem.  393.  Therefore  any  act  dischurging  the  principal  ai 
law,  dischargee  the  surety,  unless  the  surety  be  implicated  in  fraud  in  bringing  about  suco  dis> 
charge  to  the  prejudice  of  the  rights  of  the  obligee. 


debts,  nor  tying  up  for  a  time  the  creditor's  right  of  action,  will  not  discharge  the  surety.  Boult' 
bm  V.  5teMt,  18  Vex.  20. 

Composition  with  the  principal,  reserving  the  remedy  for  the  remainder  against  the  surety, 
has  been  recognized  in  courts  of  law  and  equity ;  though  it  is  considered  as  involving  the  ab«ur- 
dity  of  rendenng  the  principal,  by  circuity  of  action,  liable  to  the  whole.  Boultbee  v.  StuUa, 
18  Vei.  20.  But  the  utility  of  making  a  judicious  arrangement  for  the  benefit  of  creditor  and 
surety,  may  be  easily  perceived ;  and  there  is  no  deroaation  from  the  due  protection  of  the 
tureiy,  b^  suing  him  only  for  a  part  of  that  whole,  whicn  might  have  been  demanded  from  him  ; 
leaving  hts  remedy  against  his  principal  for  such  part  unprejudiced.  Perhaps  a  creditor,  com- 
poundmg  with  his  principal,  and  delaying  the  demand  of  the  debt  against  the  surety,  and  ia  the 
mean  time  the  principal  becoming  insolvent,  might  be  a  case  for  equity  to  interpose,  in  order  to 
protect  the  surety  against  the  creditor  upon  the  ground  of  fraud :  but  it  is  apprehended  that  this 
B  an  undecided  case.    See  Orme  v.  Young,  ante,  p.  35. 


»OSEY  et  al,  v.  GARDNER  et  al.  [MM 

A,  has  some  nun  in  the  fVett  India  Docks,  which  he  sells  to  S,  The  rum  is  to  be  ship- 
ped by  A.  in  a  vessel  chartered  by  B,    Before  the  mm  is  delivered  on  board  the  vessel, 

■  n.  gets  a  bill  of  lading  from  the  captain  ;  he  then  sells  the  rum  in  question  to  C,  who 
pays  B.  for  it,  upon  an  indorsement  of  the  bill  of  lading.  A,  being  unpaid,  and  sus- 
pecting  the  solvency  of  B.,  takes  some  part  of  the  rum  forcibly  from  out  of  the  vessel, 
and  countermands  the  delivery  of  the  rest.  In  trover  bv  C.  against  A.  to  recover  the 
rum :  Held,  that  <7.  eained  no  ffood  title  under  the  bill  of  lading ;  such  bill  being /ncw^i* 
mlent,  inasmuch  as  B.  proeurea  it  to  be  signed  by  the  captain  before  the  rum  was  deli- 
vered on  board  the  ship. 

Trover  to  recover  160  puncheons  of  rum.     The  defendants  being  possessed 
of  ibe  rum  in  question,  which  was  at  the  time  in  the  ff^est  India  Docks,  sold  it 
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to  a  person  of  the  name  of  Meredith,  who  gave  directions  to  ship  it  on  board 
the  ZealouB,  which  he  had  chartered  on  a  voyage  from  London  to  Rotterdam. 
Having  obtained  a  bill  of  lading  from  the  captain,  previous  to  the  loading  of  the 
goods,  Meredith  indorsed  it  over  to  the  plaintiffs,  who  gave  him  their  check 
for  4000/.  on  Jone$,  Llovd  4"  Co.,  in  payment  for  the  rums.  This  check  was 
duly  honored ;  but  the  defendants,  not  being  paid,  and  having  a  suspicion  of 
the  solvency  of  Meredith,  countermanded  a  part  of  the  goods,  which  were,  at 
the  time  of  countermand,  in  the  course  of  delivery  from  the  PFeat  India  Docka, 
and  seized  the  rest,  forcibly,  from  the  vessel  on  board  of  which  they  had  been 
shipped. 

One  hundred  and  three  puncheons  were  on  board  when  the  defendants  stopt 
them ;  forty-seven  were  siill  undelivered.  The  transaction  between  Meredith 
and  Oaey  4"  Co.,  on  their  part,  was  not  liable  to  impeachment. 

The  bill  of  lading  bore  date  on  the  28th  oiltoveinber,  1815,  which  was 
before  any  of  the  goods  were  on  board  the  Zeahua. 

*40A1  ^Shepherd,  S.  G.,  for  the  defendants,  contended,  that  they  had  a  right 
-1  to  stop  the  rum  in  tranaitu.  It  was  true,  the  plaintiffs  had  paid  a  eood 
consideration  for  the  rum ;  but  they  could  only  take  such  title  to  the  goods  as 
MereMih  possessed.  The  captain  had  signed  a  bill  of  lading  before  the  gooda 
were  on  board.  At  the  time  it  bore  date  they  were  actually  in  the  fVeat  India 
Docks.  He  had,  moreover,  signed  a  bill  of  lading  to  persons  who  were  not 
the  real  shippers.  The  defendants  were  the  shippers ;  they  had  shipped  a 
part,  and  had  countermanded  the  remainder.  It  would  be  the  source  of  infi- 
nite fraud,  if  a  bill  of  lading  could  be  construed  to  convey  an  assignable  pro* 
perty,  before  the  goods  were  actually  laden  on  board  the  vessel.  The  bill  of 
lading  purported  that  the  goods,  at  the  time  of  delivering  it,  were  on  board.  If 
they  were  not  on  board  at  thai  time,  it  was  an  instrument  pregnant  with  fraud. 

Beat,  Serjt.,  co/i/ra.-— The  plaintiffs  knew  nothing  of  the  circumstances  under 
which  diis  bill  of  lading  was  signed.  It  was  exhibited  to  them,  and  they  paid 
4000/.  for  the  property.  The  bill  of  lading  transfers  the  property,  whether 
the  goods  are  on  board  or  not ;  if  the  assignee,  at  the  time  he  takes  it,  is  igno- 
rant that  the  goods  are  not  on  board.  No  attempt  is  made  to  impeach  the  hon- 
esty of  the  transaction  on  the  part  of  the  plaintiffs.  The  ship  was  chartered  to 
Meredith,  The  moment  the  goods  were  put  on  board,  the  delivery  to  Mere- 
dith  was  perfected,  and  the  sale  to  the  plaintiffs  attached. 
mA(ff-^  ^BuRBOUQii,  Jd— -Under  the  circumstances  of  the  case,  I  think  the  biU 
-I  of  lading  transferred  no  property  to  the  plaintiffs.  Can  a  bill  of  lading 
be  considered  to  be  made  bona  fide,  when  no  goods  are  on  board  at  the  time 
that  the  captain  signs  it  ?     Is  not  such  an  instrument  fraudulent  ? 

Upon  some  of  the  jury  expressing  an  opinion  that  they  thought  the  bill  of 
la^Dg  fraudulent  upon  that  ground,  the  plaintiffs  consented  to  be  nonsuited. 

Beat,  Seijti,  and  F.  Pollock,  for  the  plaintiffs. 

Shepherd,  S.  6.,  Vaughan,  Seijt.,  and  Marryatt,  for  the  defendants. 

VideCf«v€i»Y.JZy4«r,  ante,  p.  100:  and  6  Tauat.  433 :  and  TTiOmt  v.  X««,  p.  18.  Sas, 
Ikewiae,  the  notes  to  tha  caaea. 
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*ARBOUIN  et  al.,  Assignees  of  60WEN,  a  Bankrapt,  o.      [*408 

TRITTON  el  al. 

A»t  before  his  bankruptcy,  discounts  certain  bills  ofezchannie  with  B,  ^  Co,,  his  bankers. 
They  give  him  immediate  credit  for  the  value  of  the  bills  in  his  account,  minui  the  dis- 
count. A  balance  is  likewise  struck,  before  the  bankruptcy,  and,  whilst  the  bills  were 
yet  running,  in  favor  of  A.,  when  the  bsnkers  admit  that  they  have  in  their  hands  934/. 
8«.  6d.t  due  to  A.,  giving  him  credit  for  the  bills  then  running.  A.  becomes  a  bankrupt, 
and  the  bills  are  dishonored.  Held,  that  in  an  action  against  the  bankers  for  the  bal- 
ance admitted  to  be  due  to  A,  before  his  bankruptcv,  they  have  a  right  to  set  off  against 
such  claim,  the  amount  of  the  dishonored  bills,  it  being  a  case  of  mutual  credit,  under 
the  5th  Geo.  II.  c.  30.  s.  28. 

Money  had  and  received. — The  defendants  pleaded  the  general  issue.  Tliis 
action  was  brought  to  recover  the  sum  of  934/.  Ss,  8t/.,  being  the  balance  of  an 
account  in  the  hands  of  the  defendants,  who  had  been  bankers  to  a  person  of 
the  name  of  Gowen,  In  May^  1810,  Gowen  procured  the  defendants  to  di8« 
count  him  two  bills  of  exchange ;  one  for  1000/.  at  two  months,  drawn  by 
himself,  and  accepted  by  one  Arnold;  the  other,  for  312/.  18s.,  drawn  in  the 
same  manner,  and  accepted  by  one  Mills,  Both  bills  were  discounted  in  cash 
by  tiie  defendants,  and  Gowen  had  credit  for  them  in  his  account  with  the 
liouse,  minus  the  discount.  This  transaction  was  in  May.  On  the  18th  of 
June,  the  defendants  made  up  Gowen* s  account,  which  was  then  balanced ; 
when,  giving  him  credit  for  the  proceeds  of  the  discounted  bills,  (then  running,) 
the  sum  of  934/,  8s.  8(f.  stood  as  a  balance  in  his  favor.  This  sum  was  now 
sought  to  be  recovered  by  the  present  action.  On  the  17th  of  June<t  Gowen 
committed  an  act  of  bankruptcy,  and  a  commission  issued  on  the  20th.  On 
the  15th  o(July  the  present  action  was  commenced :  on  the  10th,  the  bill  for 
1000/.  became  due  ;  and,  on  the  12th  o{  August,  the  second  bill  for  312/.  17s. 
Both  acceptors  were  insolvent,  and  the  bills  remained  in  the  hands  of  the  de« 
fendants.  *It  was  in  evidence,  that  a  clerk  of  the  defendants  called  pc^aq 
upon  Gowen,  on  the  17th  of  June,  to  tell  him  of  the  apprehended  insol-  ^ 
vency  of  the  acceptors  of  both  bills,  and  to  require  that  the  bills  should  be  taken 
up,  or  security  given.  Gowen  informed  him  that  he  was  not  in  a  condition 
to  take  them  up. 

Ijenn,  Serjt.,  for  the  plaintiflTs,  contended,  that  the  bills  being  actually  dis- 
counted, and  not,  as  was  sometimes  usual  with  bankers,  deposited,  with  liber^ 
for  the  customers  to  draw,  the  plaintiffs  were  entitled  to  recover.  The  defend- 
ants had,  themselves,  balanced  the  account  on  the  18th  of  ytine,  and  admitted 
the  sum  in  dispute  to  be  in  their  hands.  Gowen's  bankruptcy  had  put  them 
in  the  same  situation  as  his  other  creditors.  They  must  prove  the  bills  under 
his  estate,  and  account  with  the  assignees  for  Uie  funds  which  belonged  to 
Gowen  at  the  time  of  the  bankruptcy. 

Shepherd,  S.  G.,  contra,  relied  upon  the  statute  5  Geo.  II.  c.  30.  s.  28. — 
This  was  a  case  of  set-off ;  or,  more  properly,  of  mutual  credit.  Chwen  in- 
dorsed the  bills  to  defendants,  who  advanced  him  money  upon  them.  They 
had  a  demand  against  him,  and  they  had  given  him  a  credit  upon  these  securi- 
ties. This  was  that  condition  of  tlie  parties  to  which  the  statute  was  meant  to 
apply.  It  was  true  the  day  of  payment  had  not  arrived ;  but  the  day  of  credit 
was  passed.  The  mutual  credit  arose  at  the  time  the  bankers  credited  Gowen 
on  the  securities,  and  when  he  {Gowen)  trusted  the  bankers  with  the  proceeds* 

^Dallas,  Justice. — ^I  am  of  opinion  that  the  plaintiffs  are  not  entitled  r»^|A 
to  recover.     I  rely  upon  Olive  v.  Smithy  6  Taunton,  66.     It  has  been  ^ 
holden  that  mutual  credit  in  this  act  of  Parliament  is  a  term  more  extensive 
than  mutual  debts.     It  has  been  applied  to  cases  where  parties  have  been 
trusting  ^ach  other  at  the  time  of  the  bankruptcy,  and  has  never  been  narrowed 
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to  pecaniary  demands  which  were  liquidated  at  the  time.      The  defendants, 
therefore,  hare  a  right  to  retain  this  money  against  the  dishonored  tills. 

The  plaintiffs  were  nonsuited. 

Len»  and  Copley^  Serjts.,  and  Header ,  for  the  plaintiffs. 
Shepherd^  S.  6.,  and  CampbcHf  for  the  defendsLnts. 

The  case  of  Oliwe  v.  Smith  determined  this :  that  where  a  person,  intrusted  with  value, 
trusts  his  creditor  with  that  which  may  become  productive  of  value,  the  first  becoming 
bankrupt,  the  second  may  retain  his  debt  out  of  the  proceeds  of  the  thing  intrusted  to 
him,  and  only  pay  the  balance. 

The  statute  of  5  Geo.  II.  c.  30.  s.  28,  relates  not  only  to  mutual  debts,  but  to  mutual 
credits;  and  the  term,  of  itself  extensive,  has  been  enlarged  br  a  most  liberal  construc- 
tion, not  only  in  courts  of  law,  but  in  courts  of  equity.  It  has  been  extended,  indeed,  by 
JLe  authority  of  the  Lord  Chancellor  sitting  in  bankruptcy,  to  cases  where  an  action 
would  not  lie  at  common  law,  and  where  the  Court  of  Chancery  would  not,  upon  a  bill, 
«^iii  decree  an  account.  Ex  parte  Deete^  *1  Atk.  228.  French  v.  JPeHW,  Co.  Bkt.  Laws, 
*"J  554.    AtHn9<Hi  v.  Ellwlt,  7  T.  R.  378. 

But  no  debt  or  credit  can  be  set  against  each  other,  unless  it  aceruei  before  the  bank- 
ruptcy. Ex  parte  Boyle,  Co.  Bkt.  Laws  561 ;  and  mutual  credit  may  be  constituted, 
though  the  parties  did  not  mean  to  trust  each  other.  Hankej/y,  Smith,  3  T.  R.  507.  So, 
it  has  been  neld,  that  this  statute  is  not  to  be  confined  to  dealings  in  trade  only,  or  in  case 
of  mutual  running  accounts,  but  it  is  natural  justice  and  equity,  that  in  all  cases  of  mutual 
credit  the  balance  only  shall  be  paid.  Laneeborough  v.  Jonee,  1  P.  Wms.  325.  See,  like- 
wise, Whitdkead  v.  Vaugkan,  Co.  Bkt.  Laws,  566.  And  see  Ex  parte  Stephene,  11  Vesey 
U ;  and  JParker  v.  Carter,  Co.  Bkt.  Laws  567. 


*412]         *L£VI  et  al.,  Executors  of  Angelo  Levi  v.  BARNES. 

An  insurance  broker  iv  not  entitled,  upon  the  ground  of  any  usage  of  trade,  to  a  commis- 
sion of  12  per  cent,  on  the  balances  which  he  pays  over  to  the  underwriters  who  employ 
him.  Sucn  allowance,  however  general  it  has  been,  is  a  gratuity  merely,  and  not  a  de- 
mand of  right.  Nor  can  it  be  claimed,  but  upon  the  footing  of  contract,  either  express 
or  implied,  between  the  parties. 

Thu  was  an  action  brought  for  the  balance  of  an  account  claimed  to  be  due 
to  the  estate  of  the  deceased.  Money  had  been  paid  into  court,  and  the  sum 
•OQ(^ht  to  be  recovered  was  54/.  Angelo  Lecij  the  testator,  had  been  an  under- 
writer, and  the  defendant  was  employed  as  his  broker.  The  main  question  in 
the  case  was,  whether  a  broker  was  entitled  to  an  allowance  of  12  per  cent,  on 
settling  an  account  with  the  underwriter,  over  and  above  his  customary  com- 
mission of  b  per  cent.  The  plaintiffs  contended,  that  this  charge  of  12  per 
cent,  was  a  mere  gratuity,  and  no  legal  right.  The  defendant  claimed  to  deiluct 
it,  Ist,  upon  the  usage  of  trade  ;  2d,  upon  an  implied  contract  in  the  particular 
case,  to  be  inferred  from  the  habit  of  dealing  between  the  parties.  On  the  part 
of  the  plaintiffs  several  witnesses  were  called.  They  stated,  that  the  12  per 
cent,  claimed  was  considered  as  a  gratuity  merely ;  that  the  allowance  to  the 
broker  was  formerly  10  per  cent,^  and,  within  late  years,  had  been  augmented 
to  12.  That  it  was  allowed  as  an  inducement  to  the  broker  to  bring  the  under- 
writer good  risks.  That  it  was  never  paid  in  cases  of  bankruptcy.  That  it 
was  sometimes,  but  not  invariably,  allowed  in  case  of  the  death  of  the  under- 
*4ial  vn^i*-  That,  where  there  was  a  difference  between  the  broker  and  the 
^  Underwriter,  no  allowance  whatever  was  made.  An  underwriter,  in 
great  business,  stated  that  he  received  22000/.  on  policies  in  one  year  without 
making  any  allowance  to  the  broker  beyond  his  commission.  The  coinmis- 
non  of  5  per  cent,  was  due  upon  the  gross  premiums,  and  for  whatever  money 
die  broker  advanced  for  stamps,  Ace.  on  the  policies  which  he  procured,  he  was 
flotided  to  charge  5  per  cent,  additional. 
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On  Ihe  part  of  the  defendant  several  brokeis  were  likewise  called.  One 
broker  stated,  that  he  had  settled  200  policies,  and  had  the  commission  of  12 
per  cent,  always  allowed.  He  stated  the  allowance  (with  the  above  mentioned 
excepted  cases)  to  be  universal;  and  that,  without  euch  compensation,  no 
broker  could  cany  on  his  business.  There  was  likewise  evidence  that  in 
accounts  between  Levi  and  Barnes  in  the  lifetime  of  the  former,  the  12  per 
cent,  had  been  invariably  claimed  and  allowed. 

Shepherd f  S.  6.,  for  the  defendant  contended,  1st,  That  ttaa  is  a  usage  of 
trade  incorporated  in  the  contract,  and  the  demand  is  reasonable.  The  broker 
becomes  responsible  to  the  underwriter  for  the  premium,  and  he  is  liable  to  an 
action  for  it,  whetlier  he  receives  it  or  not  irom  the  assured.  The  per  ceniage 
claimed  is  not  on  the  grwa  business  done,  but  upon  the  clear  profits  received- 
by  the  underwriter.  The  broker  gets  nothing  unless  he  hand  over  a  balance  to 
the  underwriter ;  the  trouble,  therefore,  is  certain;  the  compensation  contmgent. 
2d,  From  the  course  and  habit  of  ^dealing  between  the  parties  a  con-  rtAti 
tract  may  be  inferred.  ^ 

LenSf  Serjt.,  contra. — This  commission  has  never  been  demanded  as  a  legal 
obligation  but  always  as  a  gratuity.  Though  Levi  and  Barnes  settled  accounts 
on  this  footing,  it  does  not  appear  that  the  money  was  paid  on  any  other  con- 
sideration than  as  a  gratuity. — It  has  sometimes  been  paid ;  sometimes  refused; 
and  there  is  no  evidence  of  its  having  been  paid,  when  litigated.  It  is  too  vari- 
able to  be  called  a  usage,  and  there  b  no  ground  to  infer  a  contract. 

Dallas,  J. — ^I  think  there  is  no  evidence  of  a  usage  of  trade.  The  essence 
of  usage  is  uniformity;  but,  in  the  present  case,  different  allowances  have 
been  made  at  different  times,  and  the  demand  is  subject  to  exceptions  arising 
out  of  circumstances.  Now,  if  it  were  due  of  right,  such  circumstances  would 
not  prevail  to  exclude  it.  If  it  were  demanded  upon  die  usage  of  trade,  surely 
an  allowance  of  this  magnitude,  when  refused  by  an  underwriter,  would  have 
been  compelled  in  a  court  of  justice.  But  there  is  no  case  in  which,  when 
refused,  it  has  been  enforced  as  other  rights  are.  I  shall  leave  the  evidence  to 
the  jury ;  but  it  appears  to  me  that  there  is  nothing  amounting  to  legal  usage  on 
the  subject.  It  comes  to  no  more  than  a  gratuity  given  by  the  underwriter  as 
an  inducement  to  the  broker  to  bring  good  policies  to  him.  With  respect  to 
the  second  queation  it  is  for  the  jury  to  say,  whatever  might  be  the  nature  of 
the  claim,  whether  there  was  an  implied  contract  'between  the  parlies  ryji  e 
to  allow  it  on  the  settlement  of  accounts.  L 

The  jury  (which  was  a  special  jury  of  merchants)  found  a  verdict  for  the 
plaintiffs,  and  stated  that  it  was  their  unanimous  opinion  that  the  ^owance  was  a 
gratuity  merely. 

Zens,  SerjtM  and  Mtmroe^  for  the  plaintiffs. 
Shq^herd^  S.  6.t  and  BuL,  Serjt,,  for  the  defendant. 
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•416]  •BENTON  v.  SCHNEIDER  et  aL 

Ji.  eharten  a  ineMel,  «nd  eovenants  td  supply  a  fall  and  saflictent  careo  of  tert&m  tcMn- 
moditiea  (deacribing  them)  and,  amongat  others,  of  cotton;  the  freight  of  which  waa  to 
be  paid  for  at  certain  prices,  per  lb.,  for  round  bales,  and  different  prices  for  square  or 
compressed  bales.  He  furnisnes  a  cargo  of  compressed  bales  of  cotton,  but  neglects  to 
have  the  cotton  reannprmed,  according  to  the  usage  of  the  trade,  and  the  custom  of 
the  country,  whence  it  was  imported.  In  consequence  of  this  omission  the  ressel  has 
not  a  full  aod  sufficient  cargo,  as  estimated  upon  the  bales  if  they  had  been  reeompretttd, 
though  her  cargo  would  have  heen  full  and  sufHcient,  if  the  cotton  had  been  stowed  only 
in  a  eamprett^  state.  Held,  that  A.  waa  liable  for  dead  freight,  and  that  it  was  his 
duty  to  have  furnished  the  cotton  in  recompressed  bales,  notwithstanding  the  words 
of  toe  charter-party. 

This  was  an  action  on  a  charter-party,  dated  London,  Januaty  16,  1816. 
The  ship's  name  was  77k«  Canada^  and  the  voyage  was  from  London  to 
Charleston^  or  New  Orleans,  and  from  thence  back  again  to  any  part  of  the 
United  Kingdoms.  The  declaration  alleged  two  breaches: — 1st,  That  the 
defendants  did  not  supply  the  ship  with  a  full  and  sufficient  freight, 
2.  Non-payment  of  a  part  of  the  freight.  The  defendants  took  issue  on 
these  breaches.  The  defendants  undertook  by  the  charter-party  to  supply 
the  ship  with  a  full  and  sufficient  cargo  of  wool,  rice,  or  other  goods.  The 
freight  to  be  paid  for  cotton  wools,  in  round  bales,  2h  per  lb.;  for  cotton 
wools,  in  square  or  compressed  bales,  2^  per  lb.  net;  and  rice  7/.  per  ton 
net,  as  far  as  150  tons.  In  case  of  not  finding  a  cargo  at  Charleston  the  ship 
was  to  be  at  liberty  to  go  to  New  Orleans.  The  plaintiflf's  counsel  contended,, 
that,  though  the  defendants  furnished  compressed  bales  of  wool,  that  it  was  their' 
duty  to  have  had  the  bales  recompressed,  for  the  purpose  of  stowage,  and  that 
they  should  have  supplied  a  sufficient  quantity  of  compressed  bales,  which,  when 
recompressed,  would  have  been  a  full  cargo.  The  deficiency  upon  a  survey 
*4l7l  ^^  ^  *bales  of  recompressed  wool,  for  the  dead  freight  of  which  the 
*^  action  was  brought.  A  hundred  bales  in  a  compressed  state  were  put 
on  board  whibt  the  captain  was  ill;  and  it  was  admitted  that,  if  the  bales  were 
only  to  be  compressed,  the  vessel  had  a  full  and  sufficient  cargo. 

It  was  in  evidence  that  the  custom  at  New  Orleans  was,  when  cotton  was 
furnished  in  compressed  bales,  to  send  it  to  be  recompressed  ;  the  owner  of  the 
cotton  paying  the  carriage  of  the  wool  to  the  machine ;  and  the  recompressing 
was  at  the  expense  of  8ie  shippers.  The  recompressing  does  not  injure  the 
eotton :  but  there  is  a  difference  of  opinion  about  it.  The  custom  invariabfy' 
was  to  recompress  the  bales,  except  the  freight  is  small,  or  when  the  ship  is 
not  required  to  take  a  full  cargo.  A  round  bale  is  not  called  a  compressed 
bale ;  but  a  compressed  bale  is  a  square  bale,  put  in  bags,  and  only  slightly 
pffBssed  by  a  sort  of  capstan.  The  compression  and  recompression  are  bo& 
the  same  process,  but  with  different  degrees  of  roechanicsi  power.  The  com- 
pression takes  place  up  the  country,  where  the  cotton  grows.  The  object  of 
rrcompressing  was  to  make  it  fit  for  stowage. 

Lens  and  Faughan,  Serjts.,  for  defendants,  contended,  that  the  question  is, 
whether,  when  tlw  parties  use  known  terms  in  the  trade,  and  define  what  is 
meant,  fay  eiq>reas  words,  any  usage  can  be  adduced  to  show  that  they  intend 
another  thing.  They  eovenaat  and  pay  for  eotlon  wool  in  round  bales,  or  in 
•guare  compresBed  Imlee.  The  defendants,  it  is  admitted,  have  furnished  a  fiill 
*41fil  ^^  'sufficient  cargo,  if  the  cotton  had  been  loaded  in  the  round  or 
•J  compressed  state.  Undoubtecfly,  by  machinery  the  ship  might  have 
been  made  lo  bold  more ;  but  the  question  is,  have  not  the  defendants  supplied 
mificient  within  Ifae  terms  of  the  charter-party.  Tlie  parties  have  described 
the  measure  of  the  freight.  There  are  three  known  ciasM  of  cotton  bales  :«*^ 
1st,  the  round  bale;  2d,  the  square  or  compressed  bale;  and,  3d,  the  recom- 
piMsed  bale*    If  the  parties  had  meant  recompressed  bales^  they  would  have 
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used  that  tenn.    Thin  case  does  not  turn  upon  usage,  but  upon  the  intention 
of  the  parties. 

BuRROuoH,  J.— It  appears  to  me  that  the  substance  of  the  contract  is,  that 
the  ship  is  to  have  a  full  and  complete  cargo  of  cotton,  wool,  rice,  or  whatever 
other  goods  might  be  offered.  What  follows  afterwards  in  the  charter-party, 
as  to  me  description  of  the  form  of  the  bales,  is  not  of  the  substance  of  the  con- 
tract. It  regulates  the  price  merely.  If  the  parties  were  at  liberty  to  put 
commodities  in  a  bulky  state  on  board,  the  owner  would  not  have  a  full  and 
complete  caigo,  and  might  be  disappointed  of  the  fair  fruits  of  the  voyage.  I 
think  the  substance  of  the  contract  is  the  full  loading.  The  particular  kinds 
only  regulate  the  price. 

Verdict  for  the  plaintiflT. 

Shepherd^  S.  6.,  HuUock  and  Campbell,  for  plaintiff*. 

*Len8  and  Fauehan^  Serjts.,  and  I\  Pollock,  for  defendants.  []*4I9 

REPORTER'S  NOTE. 

This  case  was  moved  in  the  ensuing  term ;  but  the  opinion  of  the  learned  judge,  as 
expressed  at  the  trial,  was  unanimously  adopted  by  the  court,  and  the  rule  niti  lor  a  new 
trial,  which  had  been  obtained,  was  discharged. 
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Although  comparison  of  hand-writing  is  not  admissible  evidence,  when  the  fact  to  be 
proved  is  the  hand-writing  of  a  particular  person,  whose  tuppated  signature  is  upon  a 
paper  put  into  the  witnesses  hand,  yet,  if  such  witness  has  a  document,  to  which  is 
amxed  the  hand-writing  of  that  person,  (as  to  whose  signature  the  question  arises,  and 
which  document  he  knows  to  have  his  genuine  subscription,  he  has  a  right  to  recur  to  it 
for  the  purpose  of  refreshing  his  memory ;  a  basis  being  first  laid  in  his  having  imee 
seen  the  defendant  sign  his  name,  though  he  had  forgotten  the  character  of  his  hand- 
writing. 

Action  on  a  special  contract  in  writing.  The  question  arose  upon  the  evi* 
dence  to  the  hand-writing  of  the  defendant.  A  witness  was  called  by  the 
plainufi'*s  counsel  to  prove  the  signature  of  harper  to  the  agreement.  He 
stated  that  he  once  saw  him  sign  his  name  to  a  paper  which  he  then  had  in  his 
possession;  that  the  fact  made  so  slight  an  impression  upon  his  mind,  that, 
judging  from  that  single  occurrence,  he  was  not  able  to  say  whether  the  hand- 
writing to  the  agreement  was  the  defendant's  or  not ;  that  he  would  not  venture, 
from  the  mere  inspection  of  the  paper,  to  form  a  belief  on  the  subject;  but  that, 
by  comparing  the  signature  of  the  agreement,  to  which  he  was  required  to 
speak,  with  that  which  was  subscribed  to  the  paper  then  in  his  possession, 
he  was  able  to  swear  that  he  believed  it  to  be  the  defendant's  writing. 

Best  and  Felly  Serjts.,  objected,  that  this  evidence  could  not  be  received. 
The  witness's  testimony  amounted  to  nothing  more  than  an  opinion  formed 
upon  a  comparison  of  hand-writing.  He  did  not  profess  to  have  any  iudepend« 
ent  knowledge  of  the  character  of  the  defendant's  signature.  He  had  seen  him 
sign  his  name  once,  and  it  had  made  no  impression  upon  him.  He  liad  formed 
nonstandard  in  his  mind  which  he  could  undertake  *to  apply  as  a  test  to  r»^oi 
the  signature  of  the  particular  papet  Now  it  was  an  established  rule  *- 
in  evidence,  that  hand-wruing  could  not  be  proved  by  comparing  the  paper  in 
dispute  with  any  other  paper,  although  such  paper  was  acknowledged  to  be 
genuine. 

Shq)herdf  S.  G.,  conira, — ^The  evidence  offered  is  not  a  simple  comparison 


431] 


1  Holt.  169 


ofhand-writingr.     The  witnem  has  recourse  to  the  paper  to  refresh  his  memory 
upon  the  subject*     It  was  evidence  to  be  left  to  the  jury. 

Dallas,  J.-— How  far  the  comparison  of  hand-writing  may  be  admitted  in 
eridenoe  was  much  discussed  in  the  case  of  7*Ae  King  v.  Cator,  The  present 
case,  however,  turns  upon  a  different  pointi  It  is  a  case  of  great  novelty  and 
difficulty ;  but,  being  required  to  fonn  an  opinion  upon  the  subject,  I  shall  ad- 
mit it  as  evidence  to  be  left  to  the  jury.  Comparison  of  hand-writing  has  been 
rejected  upon  two  grounds.  1.  That,  unless  a  jury  could  read,  they  would  be 
unable  to  judge  of  the  supposed  resemblance.  2.  That  specimens  may  be 
unfairly  selected,  calculated  to  serve  the  purpose  of  the  party  producing  them ; 
and,  therefore,  not  exhibiting  a  fair  example  of  the  general  character  of  the 
hand-writing.  These  are  the  grounds  alleged  for  rejecting  such  comparisons. 
But  the  present  evidence  cannot,  in  strictness,  be  called  a  comparison  of  hand- 
writing. What  are  the  materiab  of  judgment  to  which  a  witness  has  recourse 
when  he  says  that  he  believes  a  particuUr  signature  to  be  the  hand- writing  of  a 
*422l  particular  *person  ?  He  has  seen  the  person  write,  and  he  is  presumed 
-*  to  have  formed  a  standard  in  his  mind  ;  and,  with  that  standard  to  com- 
pare the  writing  in  question.  This  standard  will  be  more  or  less  perfect, 
according  as  the  instances  have  been  more  or  less  frequent.  The  mere  fact  of 
having  seen  a  man  once  write  his  name  may  have  made  a  very  faint  impression 
upon  the  witness's  mind.  Rut  some  impression,  however  slight  in  degree,  it 
will  make;  and  surely,  as  the  standard  exists,  and  the  witness  possesses  the 

Snuine  paper,  he  may  recur  to  it,  to  revive  his  memory  upon  the  subject. 
ere,  a  basis  is  laid  in  the  fact  of  his  having  seen  the  defendant  sign  his  name 
onee.  But  his  memory  is  defective.  He  then  recurs  to  a  paper  which  he 
knows  to  be  an  authentic  writing.  He  uses  it  to  retouch  and  strengthen  his 
recollection,  and  not  merely  for  the  purpose  of  comparison.  I  think,  therefore, 
the  eviJence  is  admissible. 

The  writing  being  admitted,  the  defendant's  counsel  called  witnesses  to  prove 
that  it  was  not  the  genuine  signature  of  the  defendant ;  and  the  jury,  upon  that 
point  alone,  found  a  verdict  for  the  defeudanL 

Skepherdf  S.  6.,  and  Campbell^  for  the  plaintiff. 
Best  and  Petf,  Seijts.,  for  the  defendant 

JUg  v.  Caior,  4  Esp.  117,  145.    Srune  v.  Sawlitu,  7  East,  282.  n.  (a)  as  ruled  by  L§ 
BkMe,  J.  HtUrewood  v.  Wood,  14  East,  328.    Bevet  v.  Bnham,  4  T.  R.  497. 


•423]  •BELL  et  al.  v.  NIXON. 

A  Teasel  ie  driven  into  a  port,  where  there  is  no  dock  to  receive  her:  it  appeared  that  she 
bed  saSered  eo  much  by  sea  perils,  that  upon  examination  end  survey,  it  was  judged 
expedient  to  break  her  up,  and  to  sell  her  for  old  timber.  Held,  in  an  action  on  ths 
policy,  that  the  assured  was  bound  to^  abandon  before  he  could  call  upon  the  under- 
writers for  a  total  loss ;  the  ship  not  being  a  wreck,  but,  however  maimed  and  damaged, 
existing  in  speeu  as  a  ship. 

This  was  an  action  on  a  policy  of  insurance,  bearing  date  the  17th  of  Ajirilf 
1816,  on  the  ship  Ihrset^  (torn  Hull  to  Qiubec.  The  plaintiffs  claimed  a 
total  loss.  She  sailed  on  the  27th  of  AprU^  1816.  She  stood  in  IJoyd^i 
book.  No.  21,  at  the  time  she  was  insured;  but  before  she  sailed,  she  had 
been  reduced  a  number,  in  consequence  of  a  survey  made  previous  to  the  voy« 
age.  The  policy  was  valued  at  3,500/.  The  freight  of  the  ship  was  2,500/., 
but  was  not  insured.  The  ship  sailed  on  her  voyage ;  and,  being  overtaken 
by  bad  weather,  ran  into  Limerick,    Limerick  has  no  docks  to  take  in  ships 
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^r  any  size.  The  ship,  upon  suTV€jr,  «pp««red  lo  t>e  considsmbly  dsmsgt^. 
The  agents  of  the  plaintids  oottceiTed  it  impossible  to  remove  her  to  any  pen 
for  the  purpose  of  repair;  nor  could  she  be  repaired  at  Ltmerick.  She  was 
therefore  sunreyed,  condenuied,  and  broken  op;  which  was  judged  to  be  the 
best  proceeding  for  all  the  parties  concerned.  The  Boratt  was  a  Damgh 
prize,  and  there  was  no  recoid  of  her  age.  She  was  strictly  surveyed ;  and, 
when  broken  up,  some  of  the  timbers  were  found  to  be  rotten;  but  it  was  in 
evidence  that  she  was  sea-worthy  when  she  left  Htdl. 

Shepherd^  S.  6.,  and  Vaughm^  Seijt.,  for  the  ^defendant,  contended,  r« ^04 
that  the  assured  were  bound  to  abandon ;  the  ship  existing  in  specie.  ^ 
Although  there  was  no  dock  at  IJmeriek^  that  circumstance  could  make  no 
difference.     They  have  sold  the  vessel  without  giving  notice  of  abandonment. 
They  cited  Martin  v.  Crockaii,  14  East,  466. 

Beat  and  Copley  Seijts.,  con/ra.— The  principle  is  this ;  if  the  ship  exist 
as  a  ship,  there  must  be  an  abandonment;  but  in  the  present  case  no  abandon- 
ment was  necessary.  The  ship  did  not  exist  as  a  ship.  She  did  not  subsist 
as  the  same  sort  of  thing  which  she  did  previous  to  the  voyage.  This  is  not  m 
case  of  the  mere  suspension  of  the  voyage.  The  ship  was  destroyed.  The 
only  necessity  of  abandonment  is  where  the  ship  remains  capable  of  performing 
the  functions  of  a  ship;  and  where  the  voyage  is  merely  interrupted  by  the 
perils  of  the  sea.  In  tliis  case  the  ship  was  in  efiect  destroyed.  %e  was 
entirely  and  perpetually  gone.  Abandonment  cannot  alter  the  relative  rightii 
of  the  parties.  Abandonment  is  not  necessary  in  the  case  of  a  wreck.  The 
loss  here  was,  in  substance,  a  wreck. 

Dallas,  J.— I  shall  not  nonsuit  the  plaintiflfs  on  this  objection.  The  assured 
has  a  right  to  abandon  under  certain  circumstances ;  and,  in  some  cases,  he 
may  claim  a  total  loss  without  abandonment.  But  if  the  case  be  donbtful,  the 
assured  ought  not  to  take  upon  himself  to  determine  for  the  underwriter^ ;  to 
break  up  the  ship;  and  to  call  upon  them  for  a  total  loss.  I  think  that  he 
*should,  in  this  instance,  have  communicated  to  the  underwriter  the  state  r« ^05 
of  the  vessel.  The  ship  is  proved  to  have  been  in  that  condition  that  *- 
it  was  necessary  to  have  a  survey.  Examination  and  judgment  were,  therefore, 
applied  to  determine  what  it  was  expedient  to  do.  The  arguments  by  which 
this  ship  is  represented  to  be  a  wreck  proceed  upon  a  fallacy.  She  was  not  a 
wreck.  Her  timbers  were  together ;  she  existed  as  a  ship  specifically,  both 
when  she  was  surveyed,  and  when  she  was  sold ;  and  it  is  not  because  there 
was  no  dock  at  Limerick  to  receive  her,  and  because  she  is  found  to  contain 
rotten  timber  upon  breaking  up,  that  she  is  to  be  represented  as  a  wreck.  If  her 
planks  and  apparel  had  been  scattered  in  the  sea  it  would  have  been  another 
question.  I  will  not  nonsuit ;  but  I  have  a  very  strong  opinion  against  the 
plaintiflfs. 

The  case  then  proceeded  on  the  question  of  sea-worthiness  upon  whidi 
nothing  material  arose ;  but  the  plaintiffs  ultimately  had  a  verdict  upon  two 
points : — 1«  That  a  notice  of  abandonment  had  been  given  to  the  underwriters, 
of  which  fact  the  plaintiffs  gave  some  slight  evidence.  2.  That  the  vessel  was 
not  unseaworthy. 

Beat^  and  Copley^  Serjls.,  and  Campbell,  for  the  plaintiffs* 

Shepherd,  S.  G.,  Faughan,  Serjt.,  and  Spankie,  for  the  defendant 

*In  the  next  term  thii  oaae  wai  morsd  i  and  the  court  was  uiranhnously  of  opinion  r^iofi 
that  an  abandonment  was  noceaaary.    See  Gsnum  v.  TA«  S«yal  Exchange  Astu- 
ranee  Company,  ante,  49,  and  the  nolo,  j».  53,  in  which  the  cases  of  abandonment  are  ool* 
leeted  and  commented  upon. 
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•427]  ♦KEMBLE  et  al.  v.  ATKINS  et  al. 

1.  It  is  not  necesury  that  a  broker  should  insert  the  name  of  his  principal  in  a  contract 
^ich  he  makes  for  him.  It  is  sufficient,  if,  upon  a  demand  of  his  contract-book,  he  be 
ready  to  produce  it,  and  the  name  of  his  principal  be  recorded  there. 

2^  SemUet  if  a  broker  make  a  contract  eontrarj;  to  the  reflations  of  the  city  of  Lomd^m,  and 
in  violation  ot  the  bond  into  which  he  has  entered  with  the  Mayor,  Aldermen,  &.c.,  he 
is  not,  therefore,  disqualified  from  bringins  an  action  on  a  contract  so  made,  in  contra- 
Tention  of  his  duties  under  the  bond.  The  remedy  against  him  is  an  actios  for  the 
penalty  of  the  bond,  and  the  contract  is  not,  qM^/octe,  void. 

3.  The  course  of  dealing  between  the  principal  and  the  broker  may  authorize  the  latter  to 
make  contracts  for  ine  principal,  in  kit  (the  broker's)  own  name,  which  will  bind  the 
principal  to  a  performance. 

This  was  a  special  action  of  aaaumpait  broaght  against  the  defendants  iat  not 
accepting  a  quantity  of  sogar,  which  ^  plaintiffs,  as  brokers,  had  purchased 
for  the  defendants. 

The  declaration  stated  ^e  contract  in  several  ways:  Ist,  That,  in  consider* 
ation  that  the  plaintiffs,  as  agents  and  brokers  for  the  defendants,  would  par- 
chase  the  sugars,  the  defendants  undertook  to  receive  and  pay  for  the  same. 

2d,  That,  in  consideration  of  the  purchase,  the  defendants  undertook  and 
jMomised  the  plaintiff's,  as  their  brokers  and  agents,  to  pay  for  the  same. 

dd.  That,  in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendants, 
would  purchase  fifty-seven  hogsheads  of  sugar,  at  and  for  a  reasonable  price,  dl^c, 
the  defendants  undertook  and  promised  the  plaintiff's  to  re-purchase  the  same 
from  them  at  the  price  the  plaintiff's  should  have  given  for  the  same.  Corres- 
ponding breaches  were  assigned  io  the  special  counts;  and  the  declaration  like* 
wise  contained  the  common  counts. 

The  defendants  pleaded  the  general  issue.  The  circumstances  of  the  case 
were  these.  The  plaintifl^s  are  eminent  brokers  in  the  fFett  India  trade, 
*4Sfil  *^"^  ^^^  defendants  had  been  in  the  habit  of  employing  them  to  make 
•^  purchases.  On  the  21st  of  Deemnber^  1816,  one  of  the  defendants, 
with  Mr.  Ktmbk^  the  plaintiff*,  went  to  the  sale  room  of  Messrs.  Woodhoute 
4r  Co.  They  selected  fifty-seven  hogsheads  of  sugar,  the  property  of  Messrs. 
Peai  UiU  ^  Sleds  ^nd  Mr.  Zi//,  one  of  the  proprietors,  being  present,  the 
price  was  setded,  and  the  bargain  struck.  Mr.  Litt  expressed  a  disinclination 
to  make  any  contract  with  the  defendants;  accordingly,  the  contract  was  made 
between  Messrs.  PttA^  Litt  4r  Steely  and  the  plaintiff's,  as  if  they  (the  plaintiffs) 
were  the  buyers ;  although  Mr.  Litt  was  aware  at  the  time  that  they  only  acted 
as  brokers.  The  plaintiff's,  having  efffscted  the  contract,  delivered  to  the  defend- 
imts  the  following  bought  note: 

«« 21st  2>ece»n6er,  1815. 

••  Bought  for  John  Jitkina,  Eaq.  wul  Son,  of  William  Feai^  Lilt  ^  Steely 
(in  our  name»)  57  hogsheads  of  Jamaica  sugar,  at  80sA.— Dock  tare.— 
JNo  duty. 

««  Thomoi  Kemblt,  Son  ^  Co,*' 

This  contract  note  was  sent  by  the  plaintifTs  to  the  defendants  in  a  letter  on 
the  day  on  which  it  bore  date.  In  the  letter  they  stated,  that  the  reason  why 
they  had  the  contract  made  out  in  their  own  names  was,  that  Mr  Litt  had 
refused  permission  to  his  broker,  Mr.  Woodhowit^  to  make  out  the  contract  in 
the  defendants'  names,  conceiving  that  he  was  selling  to  the  plaintiffs ;  and,  on 
thai  account,  he  had  let  them  have  the  sugar  at  a  lower  price. 
•42§1  *^^  ^^  receipt  of  the  bought  note  the  defendants  wrote  to  the  plaia- 
^  tiff's,  demanding  a  contract  in  the  aane  of  their  own  house ;  addiai^ 
Aai  Mr.  LUf9  conduct  was  a  reflectioii  on  their  eredit ;  and  they  desired  the 
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plaintifTs  to  state  to  Mr.  Littt  that  the  moment  the  sugars  were  weighed  off, 
they  would  pay  cash  for  them,  with  the  usual  allowances. 

Before  this  letter  was  received,  Messrs.  Kemble  fy  Co,  had  completed  the 
contract  with  Mr.  IMt.  An  application,  however,  was  made  to  Mr.  lAtt  to 
alter  or  vacate  the  contract:  he  declined  doing  it,  and  this  determination  was 
instandy  communicated  to  the  defendants. 

In  consequence,  the  defendants  rejected  the  contract,  and  sent  hack  the 
bought  note;  but  they  did  not  return  the  delivery  note  until  the  12th  of 
January, 

The  plaintiffs  shortly  afterwards  sold  the  sugars,  giving  proper  notice  to  the 
defendants ;  and  the  price  having  fallen,  the  differences  between  the  sums  at 
which  they  were  bought,  and  the  sums  netted  upon  resale,  amounted  to  335/. 
19«.  4d,;  to  recover  which  the  present  action  was  brought. 

Upon  the  part  of  the  plaintiffs  several  merchants  and  brokers  were  called, 
who  stated,  that  it  was  very  customary  for  the  seller  of  goods  to  make  the  con* 
tract  with  Uie  broker,  and  to  give  the  credit  to  him ;  although  the  name  of  his 
principal  was  declared  at  the  time  of  the  bargain ;  that  this  was  a  very  general 
mode  of  conducting  business,  *from  the  circumstance  of  the  credit  of  the  r»4 on 
broker  being,  in  most  instances,  better  known  than  that  of  the  .mer-  ^ 
chant.  It  was  evident  that  the  plaintiffs  had  declared  the  names  of  their  prin- 
cipals, and  that  Messrs.  lAtt  ^  Co.  had  the  option  of  making  out  the  contract 
to  the  defendants,  but  declined  so  to  do ;  and  that  the  sugars  were  sold  at  a 
lower  price  on  account  of  the  contract  being  made  personally  with  the  plaintiffs. 
It  was  likewise  in  evidence  that  the  defendants,  in  their  dealings  with  the  plain- 
tiffs as  brokers,  had  recognized  transactions  precisely  similar  to  the  present ; 
and  had  paid  upon  contracts  made  by  the  plaintiffs,  in  their  own  names,  for  the 
defendants  as  their  principals.  Some  brokers  likewise  stated,  that  it  was  an 
invariable  rule  in  the  WtBt  India  trade,  when  a  principal,  the  buyer,  was  not 
well  known,  or  approved  by  the  seller,  to  make  out  the  contract  in  the  broker^ 
name.  Other  brokers  spoke  to  the  same  mode  of  dealing  in  transactions  in 
which  they  had  been  concerned  for  the  defendants,  who  had  made  no  objection, 
but  had  paid  upon  such  contracts. 

Shepherd^  S.  G.,  for  the  defendants,  contended,  1.  that  the  mode  of  dealing, 
which  the  plaintiffs  represented  to  be  the  usage  of  the  trade,  and  upon  which 
they  rested  their  right  to  recover  in  the  present  action,  was  contrary  to  law,  in 
direct  repugnance  to  the  regulations  made  by  the  City  of  London  for  carrying 
on  the  trade  of  a  broker,  and  in  violation  of  the  bond,  which  the  plaintiffs,  as 
brokers,  had  given  to  the  Corporation.  2.  That  it  was  a  most  dangerous 
practice,  and  had  a  ^tendency  to  monopoly:  that  the  plaintiffs  had  no  r^^oi 
right  to  become  principals,  and  to  introduce  themselves  into  a  contract  ^ 
against  the  will  of  those  who  employed  them.  That  brokers  were  to  abstain 
from  all  traffic  themselves,  and  to  act  as  indifferent  parties  between  the  buyer 
and  seller.  3.  That,  though  the  practice  had  been  stealing  on  a  long  time,  it 
was  not  too  late  to  reform  it.  That  the  defendants  rejected  the  contract  directly 
it  was  transmitted,  upon  the  simple  and  sufficient  ground,  that  the  broker's  name 
was  inserted  in  the  bought  note.  That  they  were  justified  in  so  doing;  and 
could  not  be  compelled  to  accept  a  contract  made  in  direct  opposition  to  the 
authority  given  to  the  plaintiffs. 

The  town  clerk  produced  the  regulations  made  by  the  Court  of  Aldermen,  in 
pursuance  of  the  6  Anne,  c.  16.  sec.  4.  The  bond  of  the  plaintiffs  was  like- 
wise produced,  in  which  all  the  regulations  are  ingrafted : — ^It  was  in  the  penal 
8um  of  500/.t 

t  The  condition  of  the  bond  is  ai  follows : 

'  "  Whereaa,  the  above  boanden  {mtfUioning  tke  hroker*B  name  and  deseriplwn)  is,  by  the 
Court  of  Lord  Mayor  and  Aldermen  of  the  city  of  London,  allowed  to  be  admiitea  and 
sworn  a  broker,  within  the  same  citv  and  liberties  thereof,  to  have,  use,  and  exercise  the 
said  office  and  employment  during  the  pleasure  of  the  said  court,  and  no  longer.   Now  ths 
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M321  *^^^^  Serjt,  for  the  plaintiffii,  etm/m.~- 1.  That  rapponnij:  the  plain- 
•^  tiffs  had  infringed  the  condition  of  their  hond,  it  was  no  answer  to  thie 
action.  The  Chamberlain  of  the  City  must  sue  for  the  penalty.  But  the 
*4aa1  P^^^^'  ^^  neither  broken  any  of  the  ^regulations  made  by  the  ci^r 
•^  for  the  office  of  a  broker,  nor  violated  the  conditions  of  their  bond.  It 
was  not  contended  that  they  had  bought  for  themselves  at  one  price ;  andt 
having  become  purchasers,  re-sold  the  same  to  their  principals  at  an  advance. 
On  the  contrary,  the  name  of  their  principals  was  disclosed  at  the  time  of  the 
bargain.  They  acted  solely  in  the  character  of  brokers ;  their  names  were  used 
in  Sie  contract  a$  brokers;  although,  by  the  terms  of  the  contract,  they  became 
responsible  to  Messrs.  LUt  4"  Co-  It  was  not  necessary  that  the  name  of  the 
buyer  or  seller  should  appear  on  the  face  of  the  contract.  All  the  broker  was 
required  to  do  was,  to  record  the  name  of  his  principal  in  his  books,  and  to 
declare  it  when  called  upon.  He  insisted,  that  the  regulations  of  the  city,  and 
the  conditions  of  the  bond,  had  been  fully  satisfied. 

*4^41       *^'  '^^^  ^^  defendants,  by  their  previous  habit  of  dealing  with  the 
•^   plaintiffs,  independent  of  the  almost  universal  usage  of  the  frest  India 
trade,  had  given  an  implied  assent  to  the  present  form  of  the  contract. 

Dallas,  J.— This  is  a  question  of  the  most  important  and  extensive  conse* 
qnences.  The  first  inquiry  will  be,  whether  the  plaintiffs  were  authorized  by 
the  defendants  to  make  the  contract,  in  their  own  names,  from  the  previous 
course  of  dealing  between  the  parties.  They  do  not  insist  that  they  had  any 
specific  authority  to  introduce  themselves  into  the  contract.  This  will  be  a 
question  of  fact  for  the  jury.  2d,  If  the  plaintiffs  had  such  authority,  could  the 
defendants,  by  law,  confer  such  a  power,  and  the  plaintiffs  exercise  it. 

eondttion  of  this  obligation  is  such,  that  if  the  said  (broker* s  name)  for  and  during  snch  lime 
as  he  shall  and  doth  continue  in  the  said  office  and  employment,  shall  well  and  faithfully 
execute  and  perform  the  same  without  fraud,  covin,  or  deceit ;  and  shall,  upon  every  con* 
tract,  barg[ain,\or  agreement  by  him  made,  declare  and  make  known  to  such  person  or 
persons  with  whom  such  agreement  is  made,  the  name  or  names  of  his  principal  or  prin* 
cipals,  either  buyer  or  seller,  if  thereunto  required;  and  shall  keep  a  book  or  register,  and 
therein  trulv  and  fairly  enter  all  such  contracts,  bargains,  and  agreements,  within  three 
days  at  the  farthest  after  making  thereof,  together  with  the  names  of  the  respective  prin* 
cipaU  for  whom  he  buys  or  sells ;  and  shall,  upon  demand  made  by  either  ot  the  parties, 
buyer  or  seller,  concerned  therein,  produce  and  show  such  entry  to  them,  to  maniicst  and 
prove  the  truth  and  certainty  of  such  agreements.  And  for  tne  satisfaction  of  all  such 
persons  who  shall  doubt  whether  he  is  a  sworn  broker  or  not,  shall  upon  request  produce 
a  medal  of  silver  with  his  Majesty's  arms  ensraven  or  stamped  on  one  side,  and  tne  arms 
ef  this  city  with  his  name  on  the  other.  Andshall  not  directly  or  indirectly  by  himself  or 
an^r  other,  deal  for  himself  or  any  other  broker  in  the  Exchange,  or  remittance  of  money, 
or  in  buying  any  tally  or  tallies,  order  or  orders,  bill  or  bills,  share  or  shares,  or  interest 
in  any  joint  stock,  to  be  transferred  or  be  assigned  to  himself  or  any  other  broker,  or  to 
any  other  in  trust  for  him  or  them ;  or  in  buying  any  goods,  wares,  or  merchandises,  to 
barter  or  sell  again,  upon  his  own  account, -or  for  his  own  or  any  other  broker's  benefit  or 
sdvantage ;  or  make  any  fain  or  profit  in  buying  or  selling  any  goods,  over  and  above  the 
usual  brokage.  And  shall  and  do  discover  and  make  known  to  the  Court  of  Lord  Mayor 
and  Aldermen  in  writing,  the  names  and  places  of  abode  of  all  and  every  person  and  per- 
sons, as  he  shall  know  to  use  and  exercise  the  said  office  or  employment,  not  being  there- 
unto duly  authorized  and  impowered  as  aforesaid,  within  thirty  days  after  his  knowledge 
thereof.  And  shall  not  employ  any  person  under  him  to  act  as  a  broker  within  the  said 
city  snd  libertiea  thereof,  not  being  duly  admitted  as  aforesaid.— 'And  shall  not  presume  to 
meet  and  assemble  in  Exchange-alley,  or  other  public  passage  or  passages  within  this  city 
and  liberties  thereof,  other  than  upon  the  Royal  Exchange,  to  negotiate  his  business  and 
affairs  of  brokage,  to  the  annoyance  and  obstruction  of  any  of  his  Majesty's  subjects,  or 
any  other,  in  their  business  or  passage  about  their  occasions;  then  tnis  obligation  to  be 
void  and  of  none  eflect,  or  else  to  be  and  remain  in  full  force  and  virtue." 


Baoxcm's  Oath. 

'*Tott  shall  sineerelr  promise  and  swear,  that  you  will  truly  and  faithfully  execute  and 
perform  the  office  and  employment  of  a  broker  between  party  and  party,  in  all  things 

rsrtaining  to  the  duty  of  the  said  office  or  employment,  without  fraud  or  collusion,  te 
best  of  your  skill  and  knowledge." 
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TL».  last  qnestioB  I  shalll  aot  deteteine.  It  is  of  serious  magnitude ;  and  I 
shall  reserve  it,  if  it  becomes  nscpssary,  for  the  opinion  of  the  court.  Un- 
doubtedly*  if  I  were  to  give  aa  opinion  on  the  subject,  I  should  be  inclined  to 
say,  that  there  was  nothing  illegal  in  the  transaction.  It  is  not  necessary  that 
the  principal's  name  shnuld  appear  on  the  fiice  of  the  contract.  It  is  sufficient 
if  the  name  of  the  principal  be  entered  in  the  broker's  book,  and  declared  when 
property  demanded.  In  the  present  case  there  was  no  concealment  of  the  prin- 
cipals. Nothing  in  the  nature  of  fraud  is  insinuated.  The  plaintiffs,  it  is 
admitted,  have  entered  the  names  of  tlie  defendants  in  their  books,  and  it  was 
known  to  Messrs.  LUt  4*  Co,  for  whom  they  acted.  *The  bought  note  rmjoK 
itself  describes  the  character  in  which  the  plaintiffs  dealt.  If  the  plain-  ^^ 
tiffs  have  proceeded  without  authority  in  making  the  contract  in  their  own 
names,  the  defendants  were  entitled  to  reject  it,  and  they  have  done  so  in  time. 
They  receive  the  contract  on  the  21  si  of  Deumber,  and  repudiate  it  on  the 
same  day.  I  think  there  is  no  usage  on  the  subject  which  can  be  considered  as 
a  custom  of  trade.  Sometimes  the  broker  inserts  his  own  name  in  the  bought 
note,  and  sometimes  he  does  not.  But,  upon  the  principal  point,  whether  the 
law  authorizes  the  broker  to  make  such  a  contract  as  Uie  present,  I  desire  to- 
give  no  opinion.  In  the  shape  in  which  the  case  presents  itself,  it  makes  no 
difference  whether  the  breach  of  the  law  is  attended  with  a  penalty,  or  whether 
it  is  to  be  construed  to  operate  directly  on  the  contract.*  I  think  it  a  questioa 
of  fact  for  the  jury,  with  reference  to  the  course  of  dealing  between  the  parties, 
taking  likewise  into  their  consideration  the  practice  (which,  though  not  a 
universal  usage,  had  prevailed  in  the  trade,)  to  say  whether  the  defendants  gave 
the  plaintiffs  authority  to  buy  in  their  own  names. 

The  jury  found  a  verdict  for  the  plaintiffs. 

Beat,  and  Vaughan,  Serjts.,  and  Toddy,  for  the  plaintiffs. 

Shepherd,  S.  G.,  Lejia,  Serjt.,  and  BoUand,  for  the  defendants, 

REPORTER'S  NOTE.  r43« 

In  the  ensuing  term  a  new  trial  was  moved  for,  but  unenimoualy  refused  by  the  court. 


There  is  a  manifeat  distinction  between  a  diaoualification  founded  upon  a  general  law, 
and  one  resulting  from  a  municipal  regulation;  tne  latter  authority,  as  the  less,  having  of 
course  no  operation  in  derogating  from  the  extent  of  the  former.  It  may,  therefore,  bo 
laid  down  as  a  general  rule,  that  contracts,  good  by  common  and  statute  law,  are  not 
invalidated  by  the  regulations  and  bylaws  oT  corporations  or  companies,  who,  for  the 
management  of  their  own  particular  concerns,  have  subjected  themselves  to  certain  restric- 
tions and  limitations.  Such  bv  -laws  or  regulations  are  only  laws  amongst  themselves, 
and  have  no  other  penalty  or  obligation  annexed  to  them,  than  such  as  attaches  by  means 
of  some  external  contract,  which  nas  its  force,  not  in  the  by-law,  but  as  an  instrument 
or  compact  recogniier  by  general  law.  Thus,  a  man  may  bind  himself,  as  between  party 
and  party,  not  to  do  some  certain  particular  act,  and  vet  do  such  act,  and  still  have  his 
legal  right  of  action,  (if  a  contract,)  upon  it.  The  remedy  for  the  ii^ured  party,  under  this 
breach  of  their  private  engagements,  is  upon  the  infraction  of  the  6rst  obligation,  whi<:h. 
he  must  seek  accordin|[  to  its  nature.  But  it  is  otherwise,  if  such  by-laws  be  adopted  by 
letter  or  construction  m  any  general  law  or  statute,  by  which  such  corporations  are  recog- 
nized or  constituted.  As  for  example,  in  many  of  the  acts  recognizing  the  tradine  of  tEa 
Skui  India  and  South  Sea  Companies,  &.c.  In  the  case  of  DytUr  in  the  matter  ofMolime^ 
2  Rose,  349,  in  which  the  question  was  upon  the  extent  and  nature  of  a  broker's  bond  to 
the  city  of  London,  the  Lord  CkancelloTf  in  that  case,  determined,  that  a  broker  of  tho 
city  of  London  might  maintain  an  action  on  a  contract,  or  sustain  a  proof  for  a  debt,  aritinjr 
out  of  transactions  as  a  merchant,  although  such  transactions  were  in  contravention  of 
the  regulations  under  which  he  derived  his  office,  to  the  condition  of  the  bond  which  ho 
executed,  and  to  the  oath  which  he  took  upon  his  appointment,  fiut  that  he  could  sustam 
no  action  on  a  contract  arising  out  of  a  transaction  in  which  he  acted  both  as  broker  and 
principal ;  all  such  dealings  being  essentially  fraudulent,  illegal,  and  void,  upon  principles 
of  common  law. 

It  was  contended  by  the  ^counsel  in  that  case,  that  the  6  Anne,  c.  16,  s.  4,  (which  rm^j 

eave  the  corporation  of  London  the  power  of  admitting  and  regulating  the  duties  of   *■ 
rokers)  adopted,  constructively  at  least,  the  by-laws  of  the  city  as  part  of  the  statute; 
the  wot  Js  ol  the  statute  being,  **  that  the  Court  of  Mayor  and  Aldermen  oi  the  aaid  city* 
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ibr  the  lime  being,  should  fdmit  soch  brokers,  under  such,  restrictions  tnd  iimitations  for 
tbeir  honest  and  good  behavior,  as  that  court  shall  deem  reasonable."  Now,  in  the  year 
1706,  boinff  the  year  after  ibis  act,  the  Mavor  and  Aldermen  made  their  rules  and  regula* 
tions  for  the  government  of  brokers,  whicn  have  ever  since  been,  and  still  are,  in  force ; 
•nd  by  virtue  of  which  they  demand  a  bond  from  the  broker,  with  a  penalty,  and  also 
require  him  to  take  an  oaih ;  the  forms  of  which  bonds  and  oaih  are  prescribed  by  the  same 
rules  and  regulations.    (See  note,  ante  p.  431.) 

But  the  I^rd  Chancellor  (.Eldon)  in  adverting  to  the  argument  of  counsel,  and  on  giv- 
ing his  judffment,  observed,  *'that  if,  under  the  words  *  limitations  and  restrictions,* 
adopted  m  the  statute  of  Anne,  the  Mayor  and  Aldermen,  Slc,  of  the  city  of  London^  had 
the  power  of  giving  to  their  municipal  ordinance  the  effect  of  a  legislative  prohibition, 
and  of  incorporating  it  in  the  law  of  the  land,  they  have  not  done  so.  All  they  have  dona 
is  to  provide  that,  if  a  broker  shall  act  in  a  manner  contranr  to  that  which  the  policy  of 
the  law  thinks  ought  to  govern  his  conduct,  he  should  forfeit  his  bond,  and  be  aismissed 
from  his  situation  ;  and  they  have  added  to  this  the  hold  upon  his  conscience  by  the  so* 
lemnity  of  an  oath.  If,  however,  he  is  bold  enough  to  incur  the  consequences  of  a  viola* 
lation  of  his  duty,  they  have  not  said  that  he  ahall  not.  The  objection  has  been  frequently 
taken  and  over- ruled  at  NUi  Print;  and  I  apprehend  upon  this  view  of  it,  vi2.  that  the 
penalty  of  this  conduct  is  the  forfeiture  of  his  bond  and  of  his  office.  The  oath  not  re- 
ceiving a  larger  construction  than  as  binding  him  to  deal  fairly  as  a  broker ;  but  not  adopt- 
ing, in  that  construction,  all  the  circumstances  of  the  condition  of  the  bond." — 2  Rose's 
Bankruptcy  Cases,  354.    Hil.  term,  1816. 

But  in  the  same  case  his  lordship  observes,  that  if  a  broker  "has  introduced  himself 
^4381  '^^  broker  and  principal  in  *the  same  transaction,  a  contract,  arising  out  of  such 
'  conduct,  would,  without  reference  to  any  act  of  parliament,  or  other  regulation,  but 
upon  principals  of  common  law,  be  good  for  nothing.  No  action  could  be  sustained  upon 
a  transaction  so  fraudulent.  A  broker  is  to  be  considered  either  as  an  a^ent  of  the  seller 
or  of  lite  buyer,  or  of  both  ;  bound  honestly  to  exercise  his  skill,  and  fairly  to  communi- 
cate his  opinion  upon  the  subject  of  the  purchase  to  those  who,  for  that  purpose,  have  con- 
fidently employed  him.  And  it  requires  little  observation  to  show,  how  disqualifying  a 
circumstance  to  the  fair  discharge  of  that  duty  will  arise  from  the  interference  of  his  own 
interest.  It  would  be  impolitic  and  dangerous  to  enforce  a  contract  arising  out  of  such 
circumstances." 

The  following  case  was  tried  in  the  sittings  after  Michaelmas  term  last,  at  Guildhall, 
before  Lord  EUenhorougk  and  a  special  jurv,  December  20,  1816.  In  Hil.  Term,  1817,  a 
motion  was  made  to  set  aside  the  nonsuit  (which  was  the  result  of  the  case  at  Niti  Priut); 
but  the  court  unanimously  spproved  of  the  opinion  expressed  by  the  judge  upon  the  points 
as  they  severally  arose  in  the  case : 

The  Lord  Mator  of  London  t,  Joseph  Israbl  Brawdoit. 

This  was  an  action  against  the  defendant,  a  sworii  broker  of  the  city  o(  London ^  upon 
the  bond  given  by  him  on  being  admitted  to  that  privilege.  Five  breaches  were  assigned, 
and  the  penalty  sought  to  be  recovered  was  5(XM.  The  hrst  was  for  fraudulently  and  cove- 
oously  making  out  an  invoice  of  60  cases  of  tobacco,  sold  by  a  person  of  the  name  of  Co- 
ken,  and  bougnt  by  a  Mr.  Split^erher^  through  the  agency  of  the  defendant ;  the  fecond, 
that  the  defendant,  being  required  by  Mr.  Splitgerber  to  pav  certain  sums  of  money  for 
siiip-charges,  &c.,  had  fraudulently  and  covenously  demanded  from  his  employer  more 
than  he  had  paid ;  the  third,  that  he  had  made  a  false  entry  of  ihe  invoice  in  his  contract- 
book,  by  stating  the  number  of  pounds  contained  in  certain  cases  of  tobacco,  instead  of 
setting  out  the  number  of  cases  only;  the  fourth,  that  he  had  refused  to  allow  his  em- 
ployer, Mr.  Splitgerber,  to  inspect  his  contract-book  when  lawfullv  required  for  that  pur- 
pose; and  the  fiftli,  that  he  boa  allowed  his  brother  *'  to  act  under  him,  as  a  broker,  and 
to  make  contracts  in  his  own  name. 

mA^m      *The  lirat,  fourth,  and  fifth  breaches  were  principally  relied  upon  by  the  counsel 
^^'  for  the  plaintiff. 

The  principal  facts  connected  with  the  case  were  these :— Mr.  Splitgerber  employed  the 
defendant,  a  tobacco-broker,  carrying  on  business  under  the  firm  of  Brandon  and  Sons,  to 
^bake  a  purchase  of  tobacco  for  him ;  and  the  contract  was  dated  in  the  month  of  Sep- 
temher^  1810.  The  purchase  was  made  from  one  Cohen,  and  consisted  of  60  coses.  They 
were  shipped  for  Stettin,  and  were  returned  to  England  on  the  ground  that  the  real 
weiffhfs  aid  not  tally  with  those  stated  in  the  invoice  by  11,755  lbs.  the  value  of  which  ex- 
ceeded 6O01.  This  variance  was  charged  upon  the  defendant  as  a  fraud  with  intent  to 
benefit  himself  personally:  and  was  the  foundation  of  the  first  and  principal  breach.  The 
tobacco  was  subsequently  exported  by  a  Mr,  Pearton;  and  Splitgerber  brought  an  action 
against  Cohen  for  the  difierence,  in  which  he  produced  the  defendant  as  a  witness,  and  re- 
covered a  verdict  for  672/.  The  fourth  breach  was  connected  with  this  transaction :  the 
defendant  having  refused  in  March,  1815,  to  allow  SplUgerber  to  inspect  his  contract- 
book;  and  the  fifth  breach  applied  generally  to  the  mode  in  which  the  defendant,  assisted 
by  his  brother,  Joehua  Brandon,  transacted  the  business  of  the  house  of  Brandon  and 
Bona. 

The  evidence  applying  to  the  first  charge  was  chiefly  documentary,  and  consisted  of  the 
tflvoice,  the  books  of  the  defendant,  and  others  produced  from  the  custom-house:  the 
fBoet  important  of  the  latter  was  the  landing-ledger^  in  which  it  was  stated  that  the  net 
fiaight  was  the  same  as  that  contained  in  Uie  invoice  made  out  by  the  defendant  *  bat  a 
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reference  wee  made,  in  red  ink,  to  another  book,  in  which  the  tares  of  the  packages  or 
cases  containing  the  tobacco  were  entered.  By  the  evidence  of  a  Mr.  Le^gt  and  particu* 
larly  upon  his  crost-examination  by  Scarlettt  (on  behalf  of  the  defendant,)  it  appeared,  that 

KreriouB  to  the  proclamation  of  the  3d  o(June,  1810,  when  tobacco  was  imported  in  hogs- 
eads,  the  net  weights  only  were  mentioned  in  the  landing-ledser,  the  commodity  itself 
being  turned  out  into  the  scale.  After  that  date,  however,  when  cases  and  other  pack- 
ages were  allowed  to  btf  used,  a  diflerent  practice  prevailed,  and  the  groit  weights  only 
were  entered. 

The  testimony  in  support  of  *the  fourth  breach  was  chiefly  that  of  a  Mr.  H.  G,  t^aaq 
Amauld^  who  deposed,  that  on  the  4th  of  March  the  defendant  had  refused  to  allow  *- 
Splitgerber  to  inspect  his  contract-book,  adding,  that  it  should  be  produced  at  the  proper 
time  :  on  the  day  following  it  was  laid  before  toe  Court  of  Aldermen,  who  had  assembled 
for  the  purpose  of  investigating  the  subject. 

Lord  Ellenborougk  intimated  a  decided  opinion  that  this  refusal  could  not  be  considered 
a  breach  of  the  condition  of  the  bond :  the  defendant  had  onlv  refused  conditionally,  and 
had  laid  his  book  before  the  Court  of  Aldermen  the  next  aay,  as  the  proper  time  for 
doine  so. 

Witnesses  were  then  called  to  support  the  fifth  breach,  that  the  defendant  had  allowed 
his  brother,  who  was  not  a  sworn  broker,  to  act  under  him.  Three  witnesses  produced 
several  contracts  for  tobacco,  made  out  and  signed  by  the  defendant  and  hy Jothtia  Brandon: 
but  none  of  them  could  distinctly  swear  that  they  had  negotiated  with  Jo$hua  only,  in  any 
single  transaction ;  they  agreed  that  the  business  was  transacted  by  both  of  them,  indiffer- 
ently  and  together. 

Opon  this  evidence  Lord  Ellenborougk  thought,  that  the  conduct  of  the  defendant  and 
his  brother  could  not  be  brought  within  the  precise  terms  of  the  bond.  It  could  not  be 
said  that  Jonhua  Brandon  act^  under  Joaeph  Brandon,  for  they  seemed  to  have  a  concur- 
rent and  equal  authority :  if  the  city  of  London  wished  to  prevent  this  practice  in  future, 
the^  must  alter  the  wording  of  the  bond  ;  the  mischief  was  equal,  but  it  was  not  provided 
against. 

The  case  on  the  part  of  the  plaintiff  was  thus  reduced  to  the  first  breach,  for  fraudu- 
lently and  covenously  making  out  an  invoice  containing  false  weights  of  the  tobacco 
■old. 

Scarlett,  for  the  defendant,  contended  that  this  was  a  most  hard  and  oppressive  action ; 
that  the  acts  of  the  broker,  as  their  duties  were  defined  by  their  bond  to  the  city  of  Lorn* 
don,  and  the  regulations  made  by  the  mayor,  See,,  were  not  to  be  jealously  and  narrowly 
scanned,  but  interpreted  with  a  large  and  liberal  equity.  The  question  had  not  often 
arisen  upon  the  assignment  of  such  bonds  in  actions  like  this.  The  intention  of  the  broker 
was  to  be  looked  to.  Did  he  mean  a  fraud  f  It  was  incredible  that  he  had  any  fraudu- 
lent purpose.  Money,  the  ^moving  motive  of  fraud,  could  not  be  his  object  in  tne  r*AAi 
present  transaction.  Admitting  that  he  was  negligent,  all  interest  in  the  misrepre-  ^ 
sentation  was  fully  rebutted. 

The  foreman  of  the  jury  intimated,  that  neither  he  nor  his  brethren  believed  that  the 
defendant  had  made  out  the  invoice  with  a  fraudulent  intent. 

Lord  Ellenborougk  expressed  precisely  the  same  opinion :  one  essential  circumstance 
to  induce  the  belief  of  a  fraudulent  purpose,  viz.  pecuniary  advantage,  was  wanting;  but 
the  defendant's  commission  did  not  depend  upon  the  number  of  pounds  stated  in  the  in- 
voice, but  upon  the  number  of  cases,  which  he  could  not  vary.  His  lordship,  however, 
thought,  that  though  not  a  case  of  fraud,  it  was  one  of  gross  nceligence  on  the  part  of  the 
broker,  for  which  he  might  be  liable  to  an  injured  party.  If  a  change  in  the  mode  of 
transacting  business  was  made  at  the  custom-house,  it  was  the  duty  of  a  broker  to  know 
it,  and  to  eovern  himself  bv  it. 

One  of  the  jury  observeo,  that  it  was  no  part  of  the  province  of  the  brol  *er  to  furnish 
weights:  the  purchaser,  for  his  own  satisfaction,  might  ascertain  that  they  Wi.re  correct. 

Lord  £llembobot7oh.— When  the  city  oi  London  appoint  a  broker,  they  expect  that  his 
dealings  shall  be  conducted  with  perfect  veracity ;  and  the  defendant  would  do  well,  in 
eeveral  particulars,  to  amend  his  practice.  Though  the  employment  of  his  brother  may 
not  be  within  the  strict  words  of  the  bond,  yet  it  is  clearly  within  its  spirit  and  meaning; 
his  books  ought  also  to  have  been  produced  on  demand. 

The  plaintiff  was  non-suited. 
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A.  B,  and  C.  ire  traders ;  they  employ  an  attorney,  who  is  likewise  employed  hy  D.,  t 
creditor  of  their  firm,  and  who  afterwards  becomes  petitioning  creditor  under  a  com* 
niMion  of  bankrupt  issued  against  them.  The  attorneT  advises  A,  B,  and  C  to  be- 
come bankrupts ;  and,  in  order  to  procure  an  act  of  bankruptcy,  he  takes  D,  with  him 
to  the  respectire  houses  of  A,  B,  and  C;  having  first  concerted  with  them,  that  they 
should  respectively  deny  themselves  when  D.  called.    Held,  that  although  D.  was  not 

Srivy  to  such  denial,  yet,  inasmuch  as  the  attorney  was  the  agent  of  Z>.  as  well  as  o(A, 
i.  and  C,  and  accompanied  him  for  the  purpose  of  procuring  such  denials ;  that  such 
denials,  therefore,  were  fraudulent  acts  of  bankruptcy,  and  could  not  support  a  commis* 
sion  which  2>.  stood  as  the  petitioning  creditor. 

This  was  an  issue  directed  by  the  Lord  Chancellor  to  try  the  validity  of  a 
commission  of  bankrupt,  issued  against  J,  Broton^  jun.,  fv.  C.  Broum^  and 
y.  Mor^Cf  copartners  and  clothiers,  carrying  on  business  at  Stroud^  in  Glaucei" 
terthire,  A  person  of  the  name  of  Smilh  was  the  petitioning  creditor.  The 
docket  was  struck  on  the  22d  of  ^pril^  1816,  and  the  commission  regularly 
opened  a  few  days  afterwards.  The  case  contended  upon  the  part  of  the  plain- 
tiif  (as  directed  by  the  issues)  was,  that  the  several  alleged  acts  of  bankruptcy 
were  fraudulent  and  preconcerted.     This  was  denied  by  the  defendant. 

Several  witnesses  were  called  on  the  part  of  the  plaintiff,  who  proved  that, 
on  Monday  the  22d  of  ^prilf  Smith  the  petitioning  creditor  called  at  the  re- 
spective houses  of  the  bankrupts,  (each  partner  having  a  distinct  residence) 
about  nine  o'clock  in  the  evening ;  and  each  partner,  though  at  home  at  the 
lime,  was  ordered  to  be  denied.  It  appeared  likewise  that  the  attorney  of  the 
bankrupts,  who  was  also  the  attorney  of  the  petitioning  creditor,  was  at  the  house 
of  each  when  the  petitioning  creditor  called.  There  was  likewise  evidence  that 
*44^1  the  attorney  accompanied  the  petitioning  *creditor  in  his  circuit  to  the 
-^  house  of  each  partner ;  that  he  went  on  a  little  before  him,  and  prepared 
the  bankmpt  for  his  calling,  when  the  servants  were  instructed  to  deny  him.  An- 
other act  of  bankruptcy  was  relied  upon,  which  was  an  assignment  of  all  the 
effects  of  the  bankrupts  to  their  foreman,  whose  name  was  Gm/,  in  considera- 
tion of  five  shillings.  This  deed  was  prepared  by  the  attorney,  on  the  morn- 
ing of  the  22d  of  J9pril^  by  the  instruction  of  the  bankrupts.  They  executed 
the  deed,  and  Grist  the  foreman  signed  it ;  but  it  was  in  evidence  that,  at  the 
time  Grist  sif^ned  it,  it  was  not  read  to  him ;  and  he  was  ignorant  of  its  con- 
tents. Smithy  the  petitioning  creditor,  was  not  privy  to  this  deed  ;  and  did  not 
know  of  its  existence  till  the  opening  of  the  commission.  This  deed  reciteiji 
that  the  bankrupts  had  been  denied  to  their  creditors.  Croom,  the  attorney, 
however,  had  advised  Smith  to  take  out  a  commission :  and  when  upon  this 
recommendation  Smith  said—**  Though  you  know  they  have  committed  an 
act  of  bankruptcy,  how  do  I  know  it  ?"  Croom  replied—**  They  intend  to 
shut  themselves  up  in  their  houses,  and  not  to  see  a  single  creditor.  I  am.  now 
going  to  them  ;  and,  if  you  please,  you  may  call  there  also,  and  see  tlie  state  of 
things.''  Croom^  however,  stated,  that  he  never  told  Smith  that  the  bankrupts 
would  be  at  home  and  denied ;  but  he  admitted  that,  when  Smith  went  with 
him,  he  did  not  go  with  the  expectation  of  obtaining  any  money.  The  peti- 
tioning creditor  and  the  attorney  parted  afWr  this  conversation :  Croom  went 
*4441  ^^^  ^  ^^  house  of  Morse^  and  then  to  the  houses  of  the  *Uito  BrownMf 
-^  when  the  denial  took  place  as  above  stated. 

Bestf  Serjt.,  for  the  plaintiiT  contended — 1.  That  these  were  fraudulent  and 
concerted  acts  of  bankruptcy.  Whatever  negociation  liad  taken  place  between 
the  bankrupt  and  their  attorney,  provided  Smith  had  been  excluded  from  the 
plot,  and,  without  any  privity  or  participation,  had  gone  to  demand  his  debt, 
mod  the  bankrupts  had  denied  themselves,  it  might  then  have  been  a  question 
whether  an  act  of  bankruptcy  had  taken  place,  by  this  premeditated  denial  to  • 
creditor,  concerted  between  Uie  bankrupts  and  their  solicitor.*     But  in  the  pr^ 
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sent  ease,  Croom  is  the  agent  of  all  the  parties,  of  the  petitioning  creditor  zm 
well  as  of  the  bankrapts.  Smiih called,  not  to  demand  a  debt;  not  in  expecta- 
tion of  payment ;  but  after  having  been  persuaded  by  the  solicitor  to  take  out  a 
commission,  he  calls,  in  order  to  bespeak  an  act  of  bankruptcy.  It  was  to  be 
inferred  that  Smith  knew  that  acts  of  bankruptcy  were  to  be  committed  when 
lie  went  his  round  with  tlie  attorney  to  the  respective  houses  of  .the  partners 
Now  the  law  says,  that  a  commission,  founded  on  pre-concert  with  the  petitioning 
creditor  shall  not  stand.— 2.  With  respect  to  (he  pocket  act  of  bankruptcy,  the 
assignment  to  the  foreman,  it  was -an  artifice  which  could  impose  on  no  man.  The 
bankrupts  never  intended  to  assign  their  effects :  The  assignee  never  intended 
to  claim  under  tiiis  deed.  He  had  signed  it  witliout  knowing  a  word  of  its  con- 
tents. It  was,  therefore,  intended  to  be  ineffectual  in  'every  other  view  r^j^e 
but  that  of  constituting  an  act  of  bankruptcy.  ^ 

Shepherd^  S.  G.  contra.-^l,  A  trader  has  a  right  to  commit  an  act  of  bank- 
ruptcy ;  and  no  negociation  between  him  and  his  attorney  for  that  purpose 
could  invalidate  the  act;  provided  it  were  bona  fide  towards  the  creditors,  and 
none  of  them  concerted  it,  or  were  privy  to  it.  The  banknipts  had  committed 
two  acts  of  bankruptcy  sufficient  to  uphold  the  commission.  Smith  did  not 
know  of  the  deed  of  assignment.  The  deed  itself,  by  which  the  bankrupts 
conveyed  away  all  their  property,  is  an  act  of  bankruptcy.  The  recital  did 
not  alter  its  effect.  No  matter  to  whom  they  convey.  They  part  with  all 
their  proper^  by  deed.  This  deed,  without  question,  is  revocable  by  the 
bankrupt  laws ;  but  the  fact  of  such  a  conveyance  constitutes  an  act  of  baiik- 
ruptcy.  If  Smith  had  been  privy  and  assenting,  that  circumstance  would  have 
impeached. the  deed;  but  the  contrary  is  in  evidence.  He  did  not  know  of  it 
till  the  commission  was  opened. — 2.  The  denial  to  Smith  was  a  clear  act  of 
bankruptcy.  This  denial  was  not  concerted  between  Smith  and  the  bankrupts, 
which  circumstance  alone  it  is  that  makes  the  act  of  bankruptcy  fraudulent.  It 
is  immaterial  that  Smith  went  to  their  respective  houses,  not  expecting  money. 
The  denial  to  a  creditor  is  an  act  of  bankruptcy ;  because  it  is  evidence  of  a 
beginning  to  keep  house  with  a  view  to  delay  creditors. 

BvRROuoH,  J. — I  am  of  opinion  that  these  were  'fraudulent  and  con-  rtAAa 
certed  acts  of  bankruptcy,  and  I  shall  direct  the  jury  accordingly.  Lay-  ^ 
ing  the  deed  out  of  consideration,  which  was  evidently  contrived  for  the  pur- 
pose, there  were  three  concerted  acts  of  bankruptcy,  committed  most  glaringly 
m  the  sight  of  the  petitioning  creditor,  through  the  medium  of  his  own,  and  the 
bankrupts*  solicitor,  who  goes  from  house  to  house  for  the  purpose.  The  only 
question  then  is,  was  Croom  the  agent  of  Stni/h?  If  the  jury,  under  the  cir- 
cumstances, think  he  was  such  agent,  the  commission  cannot  stand. 

The  jury  found  a  verdict  for  the  plaintiff. 

Best  and  Vaughan,  Serjts.,  and  Campbell,  for  the  plaintiff. 
Shepherd^  S.  G.,  Zen«,  Serjt,  and  THndall,  fur  the  defendant 

REPORTER'S  NOTE. 

Cmses  of  difficulty  have  arisen  upon  the  question,  how  far  a  commission  of  bankrupt  can 
be  supported,  which  is  founded  upon  an  act  of  bankruptcy,  either  committed  voluntarily 
bf  the  trader,  and  with  the  intent  of  making  himself  a  bankrupt,  by  such  act,  but  without 
the  privity  or  concurrence  of  his  creditors ;  or  upon  an  actcommitted  by  the  trader  in  con- 
cert with  his  creditors. 

With  respect  to  the  first  point:  If  the  act  of  bankruptcy,  on  which  the  commission  is 
fCoaght  to  he  sustained,  be  an  act,  movin|r  solely  from  the  bankrupt  as  a  denial  to  a  creditor, 
or  an  assignment  by  deed  of  all  his  efiects,  tnough  such  denial  or  assignment  ahoold  be 
with  the  intent  *of  making  himself  a  bankrupt,  it  is  not  easy  to  see  how  an  objec-  rmAAj 
tion  could  he  raised  to  such  act,  as  incapable  of  supporting  a  commission.  The  *■ 
ibankmpt  cannot  object  to  such  act  himself:  he  is  of  necessity  concluded  by  it.  Who  thca 
is  to  impeach  itf  A  case  is  put,  which  is  very  frequently  resorted  to  as  an  act  for  sua- 
Ujjuxig  a  fftmmisffiffin  of  bankiupt.    A  trader  conveys  ail  Lis  propesty  by  deed  to  .a  par* 
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tienlar  craditor,  or  to  a  oertain  number  of  erediton ;  or  to  traat^os,  for  the  aatisfaction  of 
his  creditora  uniVeraally ;  all  of  which  aots  are  acta  of  bankruptcjr.  The  trader  knowt 
that  he  is  committinff  an  act  of  bankruptcy;  he  knows  that  the  deed  ia  void,  and  he  intendt 
that  it  ahould  be  void  at  the  time  of  execution.  Can  such  deed,  it  ia  said,  austain  a  com- 
nission  f  Can  such  deed  (which  conatitutes  an  act  of  bankruptcy  upon  these  two  erounds 
only,  1.  Either  thst  it  is  a  fraudulent  preference  of  particular  creditors ;  or,  2.  l^hat  it 
placea  his  property  under  a  distribution  different  from  that  ordained  by  the  bankrupt  laws, 
and  which  deed  is  not  intended  by  the  bankrupt  to  operate  in  either  of  those  ways,  but  to 
exclude  the  power  of  fraudulent  preference  on  one  hand,  and  to  let  in  the  operation  of  the 
bankrupt  lawa  on  the  other ;)  can  such  deed,  it  is  demanded,  be  sufficient  to  uphold  a 
eommiasionf  The  case  has  not  arisen ;  but  when  it  shall  arise,  we  presume  that  such  act 
waitdd  support  a  commission. 

That  a  commission  of  bankruptcy  may  be  supported,  notwithstanding  the  privity  of  the 
bankrupt,  is  now  settled.  Ex  parte  Edmonson,  7  Vez.  Jun.  303.  The  only  objection  is, 
to  an  act  concerted  with  a  creditor. 

Now,  it  ia  no  objection  to  any  act,  as  an  act  of  bankruptcy,  that  the  bankrupt  intended 
it  to  be  ao;  and  this  rule  is  founded  upon  manifest  and  sufficient  grounds;  for,  in  the  first 
place,  it  may  be  the  only  means  of  rescuing  his  property  from  the  urgent  pressure  of  one 
particular  creditor,  and  thereby  bringing  it  within  the  equitable  distribution  of  the  bank- 
rupt laws.  In  the  first  construction  of  these  laws,  and  the  judgment  of  the  courts  upon 
them,  bankruptcy  appears  to  have  been  regarded  in  two  points  of  view:  in  the  first  place, 
as  criminal  insolvency ;  and,  secondly,  as  a  condition  of  necessity.  Under  neither  of 
*44fi1  '^^"^  points  of  view,  therefore,  could  any  voluntary  act  *of  the  trader,  by  which  he 
'  constituted  himself  a  bankrupt,  be  regarded  aa  admissible  in  law ;  or,  in  other 
words,  aa  ntt  criminal.  The  bankrupt,  therefore,  was  always  viewed  in  the  light  of  a 
eriminal ;  and  therein  the  act  of  making  himself  a  bankrupt,  voluntarily,  was  treated  as  a 
fraud.  But  further  experience  baa  exposed  the  fallacy,  and,  indeed,  the  great  practical 
mischief  of  such  a  doctrine  in  fact.  The  courts,  therefore,  proceeding  now  upon  a  more 
liberal  construction,  look,  not  so  much  to  the  act  itself,  aa  to  the  act  in  connection  with 
the  condition  of  the  affaira  of  the  bankrupt,  and  with  the  circumatances  which  precede  and 
fiiUow  it.  If,  therefore,  upon  such  examination,  they  find  such  voluntary  act  of  the  trader 
to  be  a  mere  honajide  declaration  of  his  insolvency ;  or,  as  it  were,  a  surrender  of  himself 
and  his  properly  to  the  bankrupt  laws,  it  is  the  practice  of  the  courts  of  law  and  equity  to 
deem  such  act  and  commission  thereon  founded  perfectly  sufficient.  But  as,  in  caaes 
where  the  bankrupt  commits  this  voluntory  act  in  concert  with  one  of  his  creditors,  there 
is  a  manifest  presumption  that  such  creditor  is  to  have  some  peculiar  interest  above  the 
others,  the  law  very  properly  discountenances  such  concerts  and  private  agreements:  and, 
therefore,  arffuin^  upon  the  legal  nature  of  bankruptcy  as  a  crime,  determines  that  no 
creditor  shall  avail  himself  of  a  criminal  act  which  he  has  caused  to  be  done. 

As  respects  a  creditor  under  these  circumstances,  such  act  is  no  act  of  bankruptcy :  but 
aa  such  act  is  still  the  index  of  that  condition  of  afiairs  which  the  law  determines  to  be  in* 
solvency;  such  act,  though  insufficient  as  respects  the  creditor  and  trader  who  concerted  it, 
is  sufficient  to  uphold  a  commission  by  any  other  creditor.  For  example,  a  concerted  as- 
signment of  efiects,  which  is  the  case  put,  cannot  be  insisted  upon  as  an  act  of  bankruptcy 
by  any  creditor,  a  party  to  such  conveyance,  or  privy  to  such  conveyance.  Bamford  v.  Sa- 
ron,  2  T.  R.  594.  Back  v.  Gooch,  ante,  p.  13,  and  Tappendall  v.  Burreas,  4  East,  230. 
But  any  creditor,  not  privy  nor  consenting,  but  arriving  at  the  knowled^  of  it,  may,  of 
course,  secure  his  own  equity  of  distribution  by  taking  out  a  commission  upon  it ;  or 
otherwise,  the  trustee  of  such  deed  might  become  possessed  of  the  whole  property,  and 
*4i01  ^'<^lu<^^  other  'creditors.  The  act,  therefore,  is  evidently  an  act  of  bankruptcy  as 
*  afiecta  the  other  creditors.  But  it  is  not  so  in  the  case  of  a  concerted  denial  to  one 
creditor ;  for  such  denial  being  by  concert,  is  no  si^n,  symptom,  or  act  of  insolvency ;  and 
nothing  can  be  founded  on  it ;  which  is  otherwise  in  the  case  of  the  deed. 

In  Hooper  v.  Smith,  1  Black.  441.  Lord  Mansfield  says,  **  The  relation  of  a  commis- 
non  of  bankrupt  to  the  time  of  committing  the  act,  though  useful  to  prevent  frauds,  is 
sufficiently  hard  already  upon  private  persons  ;  and  ought  not  to  be  extended  farther.  An 
act  of  bankruptcy  in  the  eve  of  the  law  is  considered  as  a  crime ; — but  where  is  the  crime 
of  denyine  oneself  to  another  by  previous  consent  and  sgreement." 

But  although  a  concerted  act  of  bankruptcy  is  not  available,  except  for  creditors  not 
privy  to  it,  yet  a  commission  upon  a  concerted  act  of  bankruptcy  mav  be  supported  upon 
another  act.  Ex  parte  Bourne,  16  Vesey  Jun.  145.  In  this  case,  the  Lord  Chancellor 
{Eldon)  expresses  himself  as  follows:  *'  I  recollect  cases  in  which  it  was  settled  upon  a 
singular  ground,  that  an  assignment  of  all  the  property  is  an  act  of  bankruptcy,  though 
the  direct  and  immediate  object  is  not  to  delay  but  to  satisfy  the  creditors.  But  it  was 
held,  that  a  trader  had  not  a  right  by  deed  to  place  his  property  under  a  distribution  dif- 
feient  from  that  directed  b^  the  bankrupt  law ;  and  it  was  carried  to  this  extravagant 
isoctfa,  that,  though  the  aasignment  waa  intended  for  the  benefit  of  all  the  creditois  in* 
flwrrg  that  one,  yet  it  was  an  act  of  bankruptcy. 

In  the  case  of  Bamford  v.  Baron,  2  T.  R.  594,  note,  in  which  I  was  counsel,  an  attempt 
to  set  up  such  an  assignment  aa  an  act  of  bankruptcy,  was  made  by  a  person  who  was  a 
party  to  the  tranaaction ;  and  the  opinion  of  the  court  waa,  that  such  person  could  not 
ispresent  it  as  an  act  of  bankruptcy;  that,  according  to  the  common  expression,  Aif 
aouth  waa  shut.  But  the  understanding  of  the  bar  waa,  that  there  was  nothing  to  prevent 
credUt^*  not  a  pai;ty  to  the  tranaaction,- from  treating  that  as  an  act  of  bankruptcy ; 
iayored  by  tne  expression,  that  the  mouth  of  that  particular  creditor  jras 
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shut ;  afid  I  believe  many  comminiona  have  been,  in  fact,  aopported  npon  rach  acta  of 
bankruptcy,  by  persona  not  parties  *io  them.  If  that  can  be  maintained  as  to  an  r^icQ 
assignment,  a  denial  by  agreement  between  the  creditor  and  the  debtor  most  be  *• 
considered  equall^r  liable  to  objection,  as  a  concerted  act  of  bankruptcy.  It  is  clear, 
therefore,  that  this  commission,  standing  on  a  concerted  act,  cannot  be  supported.  I 
should  be  inclined  to  pve  to  another  creoitor,  not  a  party  to  that  act,  the  opportunity,  if 
he  can,  of  sustaining  it." 


♦YORK  [•451 

SUMMER  ASSIZES,  56  GEORGE  m.  1816. 


FARMER  V.  JOSEPH. 

In  an  action  brought  by  a  parent  for  the  seduction  of  his  daughter,  it  is  not  necessary,  to 
sustain  the  action,  that  the  daughter  should  be  produced  as  a  witness  at  the  trial. 

This  was  an  action  for  the  seduction  of  the  plaintiflT's  daughter.  The  only 
point  was  the  manner  in  which  the  cause  was  conducted  on  the  part  of  the 
plaintiff,  who  was  a  working  man,  and  had  nine  children.  The  eldest,  for 
whose  seduction  the  present  action  was  brought,  had  been  at  service  in  the 
family  of  the  defendant's  uncle.  Suspicion  had  attached  upon  her  intercourse 
with  the  defendant ;  she  was,  in  consequence,  removed  to  another  situation, 
from  which  she  returned  to  her  father's  house.  Here  she  was  asain  in  the 
habit  of  receiving  her  seducer  with  the  privity  of  her  father,  and  of  sitting 
up  with  him  at  late  hours  of  the  night,  afler  the  family  had  retired  to  rest  A 
younger  daughter  of  the  plaintiff  proved  the  acknowledgment  of  the  defendant 
that  he  had  seduced  her  sister,  and  that  he  was  the  father  of  a  child  which  she 
had  borne.  After  some  evidence  of  the  defendant's  circumstances,  the  plain- 
tiff's counsel  rested  the  case  here,  and  the  girl  herself  was  not  produced  as  a 
witness. 

*Htdlock^  Seijt.,  for  the  defendant,  contended,  that  the  case  of  the  .r^^^o 
plaintiff,  left  so  bare  of  evidence,  should  be  dealt  with  upon  the  strict  ^  ° 
legal  principles  on  which  this  action  was  founded ;  and  that  the  damages  should 
not  exceed  the  value  of  the  service  actually  lost.  He  admitted  that,  in  most 
cases  of  this  sort,  the  condition  of  service  was  regarded  as  a  mere  conveyance 
to  the  action.  It  was  the  form  through  which  the  injury  was  presented  to  the 
court;  and,  having  obtained  its  admission  upon  legal  principles,  it  brought 
along  with  it»  as  parts  of  itself,  all  the  circumstances  of  the  case.  But,  where 
the  object  of  seduction  was  not  herself  produced,  the  strongest  suspicion 
attached  to  the  quality  of  the  injury.  He  contended,  therefore,  that  tlie  jury 
ought  not  to  estimate  the  damages  upon  the  ordinary  principles  which  obtained 
in  cases  like  this. 

Mr.  Baron  Wood.— The  plaintiff  has  his  right  of  action  for  the  loss  of  the 
services  of  his  daughter ;  a  loss  which  he  says  he  has  sustained  by  the  seduc- 
tion of  the  defendant  It  was  not  necessary  to  produce  the  daughter,  though 
the  withholding  of  her  is  open  to  observation.  In  strictness,  this  action  being 
founded  on  the  loss  of  service,  the  damages  ought  to  have  a  reference  to  the  ex- 
tent of  the  service  withdrawn.  But  an  injury  of  this  kind  is  always  complicated 
with  circumstances:  and  it  is  difficult  to  separate  one  part  from  the  other. 
Undoubtedly,  if  the  girl  had  been  produced,  the  case  in  all  its  bearings  would 
have  been  better  understood.  But  the  plaintiff's  counsel  had  a  right  to  exer> 
Gise  their  discretion  upon  this  subject 
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,..«.-,       *The  juiy  l<>und  a  verdict  for  the  plaintiff,  damages  300/. 
J       Scarlett  and  ffilliama^  for  the  plaintiff. 
HuUocky  SerjL,  and for  defendant. 

REPORTER'S  NOTE. 

In  the  ensuing  term,  Hulloek,  Serjt.,  moved  for  a  new  trial,  npon  the  eround  of  ezcee* 
BTe  damages,  and  dwelt  strongly  upon  ilie  circumstance  of  the  plain tiiPs  not  producing 
his  daughter  at  the  trial.  The  court  said,  that  the  fact  of  not  calling  the  girl  as  a  witness 
was  on^  matter  of  observation  to  the  jury  ;  and  they  refused  to  grant  a  rule  to  show  cause 
on  the  point  of  the  damages. 

• 

The  action  of  seduction,  in  its  present  extent,  may  be  regarded  almost  as  the  happy  in« 
Tention  of  the  last  fifty  years ;  an  invention  by  which  the  courts  have  assisted  ana  sup- 

Krted  the  interests  of  morality,  whilst,  at  the  same  time,  by  adhering  to  the  forms  of 
fe,  and  a  reasonable  fiction,  they  have  not  departed  from  the  necessary  precision  of 
legal  principles.  The  reasonable  fiction,  namely,  that  of  loAs  of  service,  is  employed,  as 
we  see,  merel]|r  to  bring  the  matter  into  the  court ;  merely  as  a  name  and  legal  term  for 
the  injury,  which  the  jury  may  estimate  acdording  to  all  the  circumstances  before  them. 
And  as  this  loss  of  service  is  employed  only  for  the  purpose  of  producing  the  action  into 
court,  it  seems  to  be  considered,  after  the  action  is  so  introduced,  as  merely  formal. 
Therefore,  the  actual  loss  of  service,  like  the  quo  minu9  in  the  exchequer  process,  is 
almost  impertinent  to  the  action  itself;  and  the  courts  will  accordingly  entertain  the  ac- 
tion in  cases  where  such  service  is  in  itself  totally  without  value,  ana  in  its  quantity  a 
mere  single  act.  But  the  fact  of  service,  however  small,  must  exist— The  action  must  have 
footing  ground. 

Thus,  for  example,  in  the  case  of  a  distant  relation,  living  with  a  male  friend,  in  loco 
*4M1  *P^^^^*'f  ^^  <^°  orphan  in  the  same  manner ;  and  in  a  condition  of  life  (such  as 
-'  tnat  of  a  gentleman)  where  no  actual  service  can  be  imagined,  in  the  common 
tense  of  that  word ;  the  courts,  however,  will,  in  all  these  cases,  admit  the  action ;  it 
will  suppose  such  a  service  as  that  of  a  daughter  to  a  father ;  a  domestic  attendance  and 
obedience ;  and,  upon  this  ground,  will  not  suffer  the  question  of  service,  and  therein  the 
jorisdiction  of  courts  of  law  over  the  action,  to  be  disputed.  And  with  respect  to  the  re- 
lation of  the  parent,  ^ardian,  protector,  or  master,  bringing  the  action,  the  law  is  equally 
satisfied  with  any  thing  approaching  to  the  nature  of  n  pat^r  familiaB;  or  even  with  the 
more  remote  character  of  a  protector,  or  domestic  benefactor,  from  Christian  duty. 

We  have  conceived  it  necessary  to  explain  the  nature  of  this  action,  as  cases  are  occur* 
ring  every  day  in  which  more  importance  is  assigned  to  the  mere  formal  part  of  the  action 
than  belonga  to  it.  Vide  Dean  v.  PeW,  5  E.  R.  45,  and  the  cases  cited  in  the  argument 
and  the  notes.  Bennett  v.  Allcott,  2  T.  R.  166.  3  Burr.  1878.  Foree  v.  WiUon,  Peake 
K.  P.  55  ;  and  Inein  v.  Deormait,  11  East,  23,  in  which  it  was  held,  that  this  action  could 
be  maintained  for  the  seduction  of  an  adopted  child.  And  in  Edmonton  v.  Mackell,  3  T. 
B.  4,  it  waa  adjudged  that  it  might  be  brought  by  an  aunt  for  the  seduction  of  her  niece. 


•455]  •JACKSON  v.  STACY. 

4  right  of  way  for  agricultural  purposes  is  a  limited  and  qualified  right  of  way,  and  does  not, 
Dcccsssrily,  confer  a  right  to  use  such  way  for  general  and  universal  purpos4>s.  Therefore, 
where  A.  claimed  and  proved  a  right  to  carry  corn  and  manure  over  the  Iocvb  in  quo.  Held, 
that  he  had  not,  therefore,  a  general  and  unlimited  right  to  carry  lime,  or  the  produce  of  a 
quarry  over  the  locn»  in  quo  at  all  times,  and  for  all  purposes. 

Tkespam  for  breaking  the  plaintiff's  dose.  The  land  in  question  was  a 
head-land,  or  piece  of  ground,  between  a  close  belonging  to  the  plaintiff,  and 
•ome  land  of  the  defendant's,  who  had  a  quarry  in  his  field,  from  which  he  was 
in  the  habit  of  carting  lime  daily  over  the  loeua  in  quo.  The  defendant 
pleaded,  1.  Not  guilty.  2.  A  ffeneral  right  of  way  over  the  Iocum  in  quo.  3. 
A  right  of  way,  at  all  times,  and  for  all  purposes,  in  virtue  of  his  occupation  of 
an  adjoining  field.  4.  A  general  right  of  way  which  he  claimed  under  a  non- 
existing  grant  The  plaintiff  took  issue  upon  these  pleas ;  and  likewise  made 
e  new  assigiunent,  denying  the  defendant's  right  of  using  the  road  for  general 
purposes. 
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It  appeared  that  the  defbridant  had  bought  the  field,  in  which  the  lime  quahy 
was,  from  one  Poole  ;  that  the  quarry  had  been  first  opened  about  fifteen  yean 
ago ;  that  he  had  paid  an  acknowledgment  for  the  use  of  another  road  more 
circuitous  than  that  over  the  head-land,  and  had  only  used  the  locus  in  quo 
within  the  last  two  years.  But  there  was  evidence  that  the  head-land,  which 
was  generally  cultivated,  had  been  always  used  by  the  occupiers  of  the  dl^fbnd* 
ant's  field  as  a  road  for  agricultural  purposes ;  and  that  the  former  occnpiere 
had  sometimes  trodden  down  the  crops  whilst  they  were  so  using  iu  There 
was,  lii^ewise,  some  slight  'evidence  that  the  road  had  been  used  for  tc^ka 
other  purposes  besides  agriculture.  ^ 

Baine  and  Richardson^  for  the  defendant,  contended — 1.  If  a  man  has  a 
way  for  agricultural  purposes,  which  the  evidence  in  this  case  established  be- 
yond contradiction,  he  has  a  right  to  carry  limestone,  or  any  other  produce  of 
the  ^arth,  by  the  same  way.  Is  he  to  be  confined  to  the  naked  right  of  carrying 
the  isurface  and  crops  of  the  earth  ?  Having  a  general  right  of  way,  he  may 
build  a  house  or  bam  on  his  field;  and  if  the  bowels  of  his  land  produce 
minerals,  or  other  valuable  substances,  he  may  dig  them  up,  and  carry  them  by 
the  same  way.  2.  The  defendant  has  not  abandoned  his  right  because  he  has 
liired  another  way  for  that  purpose. 

Scarlett n  contra.— Where  a  man  has  a  right  to  use  a  road  at  all  times  of  the 
year,  and  for  all  purposes,  if  he  find  a  mine  in  the  field  (in  respect  of  the  occu- 
pation of  which  he  claims  such  road)  he  may  work  his  mine,  or  build  upon  his 
soil,  and  use  the  road  without  limitation  or  stint  But  the  present  is  a  qualified 
light.  The  only  evidence  is,  that  the  head-land  has  been  used  fbr  agricultural 
purposes.  Now,  the  defendant  might  have  a  right  to  use  this  way  to  manure 
his  land,  or  to  carry  his  crops,  and  for  no  other  purpose.  The  lord  of  a  manor 
may  have  a  right  to  the  minerals  in  the  soil,  but  he  cannot  break  the  surface  of 
the  earth,  and  claim  a  universal  right  of  way  over  his  tenants'  (the  copyholders') 
estate,  without  such  copyholders'  consent.  When  the  defendant  opened  a 
quarry,  *he  usurped  a  larger  interest  in  the  road  than  he  had  heretofore  r«^M 
exercised  ;  a  general  and  universal  right  of  way.  But  no  witness  speaks  ^ 
to  this  general  use,  in  the  extent  in  which  it  is  claimed.  It  was  always  quali* 
fied  by  reference  to  the  purposes  of  agriculture. 

Mr.  Baron  Wood. — ^If  the  defendant  is  entitled  to  a  general  right  of  road,  the 
plaintiff  cannot  recover  in  this  action.  If -the  defendant  has  only  a  qualified 
right,  the  piaintifif  has  made  out  his  case.  The  defendant  puts  his  case  upon 
this  point :  that,  from  the  right  of  using  the  road  for  agricultural  purposes,  may 
be  inferred  the  right  of  using  it  for  all  purposes.  In  a  word,  that  he  may  cany 
lime,  as  well  as  com,  over  the  road  in  question ;  and  that  he  may  work  his 
quarry  generally,  and  at  all  times  of  the  year.  This  is  not  the  law.  A  right 
of  road  may  be  qualified  and  limited;  and  the  defendant  does  not  make  out  his'clise 
by  showing  that  he  was  never  obstmcted  in  using  the  road  for  purposes  of  ag- 
riculture. He  must  show  a  general  and  unqualified  ri^t,  in  order  to  warmnt 
the  manner  in  which  he  has  used  this  road.  There  is  some  evidence,  how- 
ever, of  this  general  use.    I  shall  leave  it  to  the  jury. 

Yerdicribf  the 

Scarlett^  Maude^  and  LUtledale^  for  the  plaintiff. 

Baine  inil  Richardson^  fbr  the  defendant 
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^58]  •WRIGHT  «.  HORTON. 

T.  A  person  wSo  An  qaililied'fbr  th»  oflieeof  a  justice  of  peace,  and  actfe  as  audi,  mast  haye  a 
elear  estate  of  lOOZ.  per  annum,  in  law,  or  in  equity,  for  his  own  use,  in  po»»eation. 

Si  In  an-aetioii  agaanet  a  poraon  ft>r  the  penalty  f^iven  by.  the  atatute  18  Geo.  IL  c.  80..  for  act- 
iag  a»»  maipeinite  witnoot  a  proper-  qpalification,  ao»Dotiaeto£  aotioa  ia'neceasary  under  the 
proviaionaotthe  24th  Geo.  II.  c.  44. 

This  whb  an  actioa  of  debt  upon  the  frt&tate  18  Geo.  II..  e.  20,  brought 
fl||riiiii8t  the  defendant,  to  TBoover  a  penalty  of  100/.  for  acting  as  a  Jnstiee  of 
Peace  in  the  county  of  Fork^  not  being;  duly  qualified  by  law.  The  clause  in 
die  atatnts  is,  **  No  person  shall  be  capable  of  being,  or  acting  as,  a  justice  of 
the  peace,  for  any  county,,  who  shall  not  have,  in  law  or  equity,  for  his  own 
use,  in  possession,  a  freehold,  copyhold,  or  customary  estate  for  life,  or  some 
greater  estate,  or  an  estate  for  some  long  term  of  years,  determinable  upon  one 
or  more  lives,  or  for  a  certain  term  originally  created  for  twenty-one  years  or 
more,  in  landsv  tenements,  or  hereditaments,  in  Englxmd  or  fVitle^^  of  the 
dear  yeariy  value  of  lOO/l  above  what  will  discharge  all  incumbrances  affecting 
the  same,  and  all  rents  and  charges  payable  out  of  the  same ;  or  who  shall  not 
be  entitled  to  the  immediate  reversion,  or  remainder  of  lands,  leased  for  one, 
two,  or  three  lives,  or  for  any  term  of  years  determinable  on  the  death  of  one, 
two,  or  three  lives^  upon  reserved  rents,  of  the  clear  yearly  value  of  300/.'* 

It  appeared  that  the  defendant  had  taken  the  benefit  of  the  insolvent  act  in 

^4501  Jomtaryj  I8l4',subseqinsnttd  which  time  he  had  repeatedly  acted  as  *a 

^  magistiate,  whhout  acquiring  an3rnew  qualification.     He  had  qualified 

originally  in  180211     No  notice  of  this  action  had  been  given  by  the  plaintiif  to 

the  defendant. 

IHchardson  and  PFiiliams,  for  the  defendant,  contended,  that  the  plaintiff 
was  bound  to  prove  a  notice  of  action  according  to  the  provisions  of  the  statute 
24  Geo.  II.  c.  44.  The  defendant  had  acted  as  a  magistrate,  and  was,  tbere- 
ibre,  entitled  to  the  privileges  and  protection  of  that  office  r  but 

Mr.  Baron  Wood  ruled,  that  he  was  not  withni  the  act.  The  question  to  be 
tried  is,  was  he  a  magistrate  T 

They  then  contended,  that  if  they  were  enabled  to  show  when  Mr.  Horton 
was  discharged  from  prison,  that  there  was  a  fair  probability  that  his  estate 
would  pay  his  debts,  and  leave  a  sufiicient  surplus  to  uphold  the  qualification 
of  a  magistrate,  the  present  action  would*  not  lie.  A  legal  estate  in  land  was 
not  necessary ;  an  estate  in  equity  was  sufficient  They  therefore  proposed  to 
show,  that  there  would  be  a  surplus  of  100/.  per  annum  aAer  paying  Mr. 
Mortan^a  debts. 

Mr.  Baron  Wooi>.-*-M  tke  defendani's  estate  is  now  vested  in  the  Clerk  of 
the  Peace.     His  legal  and  equitable  rights  are  equally  transferred  to  his  cre- 
ditors.    We  cannot  take  an  account  here,  and  declare  a  surplus  in  his  favor, 
•4A01  '^^^  defendant  *may  ultimately  be  entitled  to  qualify ;  but,  at  presenu 
-■  he  has  not  the  title  wfaicb  the  act  of  padiaaent  requires. 


ibs  the  pkintiff 
SiwrM  sMi  l«lf  Mb^  iw  dl»  pWntiiF. 
JNcn  xraMMi  end  VwlMfifv  Rw  toe  oeftiiduli' 
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*Doe  dem.  SAUNDERS  v.  COOPER.  [*461 

A  leaM  for  «  year  to  A,  md  hii  wife  will  rapport  a  releaae  to  A.  and  a  third  persoiu 

EjEcmsNT  for  three  mesfluages  in  Hunslet^  in  the  county  of  JPbrA:.— In  sup- 
port of  the  defendant's  title,  indentures  of  lease  and  release  were  put  in;  the 
lease  made  between  Ralph  Saunders  of  the  one  part,  and  the  defendant  and 
JElizabethf  his  'wife,  of  the  other  part;  and  the  release  made  between  the  said 
Ralph  Saunders  of  the  first  part,  the  defendant  and  Elizabeth^  his  wife,  of  the 
second  part,  and  the  defendant  and  PFUHam  Saunders^  of  the  third  part ; 
habendum  to  the  defendrint  and  William  Saunders,  their  heirs  and  assigns. 
Upon  the  trusts,  and  to  the  uses  therein  mentioned. 

Raine  and  C.  Milner,  for  the  lessor  of  the  plaintiff,  objected,  that  the  bargain 
and  sale  for  a  year,  beins  to  the  defendant  aqd  ElizcSeth,  his  wife,  and  the 
release  to  defendant  and  ffUliam  Saunders^  who  took  as  joint-tenants,  the 
releasees  had  not  a  possession  upon  which  the  release  could  operate :  and  thaU 
if  it  did  not  operate  as  a  release,  it  was  void ;  for  it  could  not  take  effect  as  a 
bargain  and  sale  under  the  statute ;  which  must  be  enrolled,  and  for  a  valuable 
consideration. 

Scarlett  and   Wales^  contra 

Mr.  Baron  Wood. — The  bargain  and  sale  vests  the  possession  for  a  year 
in  defendant  and  his  wife :  one  of  the  releasees,  therefore,  has  tliat  possession 
*which,  under  the  statute  of  uses,  enables  him  to  accept  a  release ;  and  r^Aos* 
I  think  that  this  possession  is  sufficient  to  entitle  him,  and  the  other  re-  ^ 
leasee,  William  Saunders,  to  take  a  release  to  them,  as  joint-tenants  und^r 
this  deed. 

Verdict  for  the  defendant. 

The  point  was  saved;  but  not  afterwards  moved. 
Raine  and  C,  Milner,  for  the  lessor  of  the  plaintiff. 
.    Scarlett,  Hardy,  and  Wailes,  for  the  defendant. 


V 


See  Sffvt  T.  TophoMt  3  East,  115. 
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HEADLAM  v.  HEDLEY. 

Though  the  right  of  the  soil  in  a  public  highway  belongs  to  the  owner  of  the  adjoining 
closes  (when  no  other  proprietor  appears)  utque  adJUum  vim;  this  is  only  a  presnmption 
of  law  in  his  f«Tor,  when  the  original  dedication  of  the  road  cannot  be  shown  by  positive 
evidence.  And  if  there  are  circumstancbs  in  the  case  which  brin^  this  presumption  of 
property  in  question,  the  plaintiff,  who  claims  such  road  in  an  action  of  trespass,  must 
give  some  other  evidence  of  property  beyond  the  mere  presumption  of  law. 

Trespass  for  breaking  and  entering  a  dose,  which  was  a  piece  of  land  whieh 
the  defendant  had  enclmed  between  the  plaintiff's  field  and  a  public  road.^-* 
Plea,  not  guilty.  The  plaintiff  was  the  owner  of  the  close  adjoining  the  locus 
in  quo,  which  was  a  slip  of  green  sward,  across  which  the  road  extended.  The 
breadth  of  the  road  (including  the  green  sward)  was  about  sixty  or  seveatf 
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jBids  between  the  fence  of  the  pLiintiflT's  close  and  the  fence  of  the  occupier  of 
the  opposite  close.  It  was  in  evidence  that  this  green  sward  had  been  generally 
treated  as  waste  land,  and  as  a  portion  of  a  neighboring  common,  to  which,  on 
one  extremity,  it  adjoined.  That  it  had  been  used  as  a  common  for  cattle,  for 
a  long  space  of  time,  by  some  persons  in  the  next  yillage.  There  was  no 
evidence  that  the  plaintiff  had  exercised  any  act  of  ownership  over  iu  But  he 
rested  his  case  upon  the  general  presumption  of  law. 

WUiiams^  for  the  defendant,  contended,  that  the  plaintiff  could  not  recover 
*Atul  ^^^^^^  showing  property  in  the  soil ;  that  the  evidence  of  such  *pro- 
J  perty,  as  far  as  presumption  went,  was  against  him.  Non  constat  but 
the  ioeus  in  quo  is  part  of  the  waste.  Admitting  the  property  in  the  soil  still 
to  continue  in  the  person  who  dedicates  a  part  of  his  kind  to  public  uses  as  a 
highway ;  in  the  present  case  it  was  not  to  be  presumed  that  the  plaiutiif  had 
made  any  such  dedication.  1.  From  the  great  extent  or  breadth  of  tlie  slip  of 
land  intervening  between  the  opposite  fences.  2.  From  the  absence  of  all 
proof  of  acts  of  ownership  by  the  plaintiff  over  the  place  in  question.  3.  That, 
in  one  part,  it  adjoined  to  an  acknowledged  common. 

Hullock^  Seiju,  and  Richardson,  contra. — If  the  defendant  can  show  a  title 
in  some  other  person,  he  rebuts  the  tide  of  the  plaintiff;  but,  in  the  absence  of 
nich  proof,  the  property  must  be  adjudged  to  the  plaintiff  upon  the  ordinary 
presumptions  of  law,  which  are,  that  the  property  of  the  soil  in  a  highway 
belongs  to  the  owner  of  the  adjoining  land,  usque  ad  JUum  vice.  Now,  the 
defendant  has  enclosed  a  part  between  the  plaintiff's  dose  and  the  highway,  and 
Is  thereby  a  trespasser.  It  is  for  the  defendant  to  show  property  in  some  other 
person. 

Batuet,  Justice.— *It  is  difficult  in  many  cases  to  discover  the  origin  of  roads. 
They  are  sometimes  made  over  waste  or  common  lands,  in  which  case  the 
rights  of  soil,  subject  to  the  public  easement,  are  in  the  lord  of  (he  manor.  In 
other  cases  they  are  allotted  by  the  owners  of  adjoining  lands,  and  then  the 
property  in  the  soil  continues  in  such  owners,  subject  to  the  rights  of  general 
*4651  P^'^^*  *'  think  the  presumption  of  the  private  rights  of  the  plaintiff 
^  are  negatived  by  the  circumstances  of  this  case;  so  far  at  least  as  to 
make  it  incumbent  on  him  to  adduce  some  evidence  of  property,  or  act  of 
ownership,  from  which  property  may  be  inferred.  In  the  absence  of  such 
evidence,  I  shall  direct  the  jury  to  presume  the  hcui  in  quo  to  be  common 
lud  or  waste. 

Nonsuit* 

SiiUoek,  Serjt,  and  Richardson^  for  the  plaintiff. 

ffilliamst  for  the  defendant. 


«466]  «NESHAM  et  aL  v*  ARMSTRONG  et  al. 

In  an  letion  on  the  Riot  Aet,  and  upon  the  52d  O.  III.  c.  130,  againet  the  hundred :  Held, 
that  baming,  though  ■pecifically  mentioned  in  a  clause  of  the  statute,  as  distinct  from 
a  demolishing  or  pulling  down, -is  included  in  the  latter  terms.  Q.  If  a  etaith,  which 
ie«  place  of  deposit  for  coals,  is  an  erection,  building,  or  engine,  wiihoi  the  meaning 
of  the  first  and  second  sections  of  the  52d  G.  III.  c.  130. 

This  was  an  action  against  the  Hundred  for  the  destruction  of  a  stable,  and 
two  siaiths,  part  of  a  coUierv,  by  a  mob,  on  the  20th  of  March,  1816.  The 
gtaiths  and  stable  were  in  the  township  of  Bishop  Wearmoulh.  The  stable 
was  puUed  down;  and  one  of  the  staiths  was  burnt.  As  respected  the  stable, 
die  declaration  was  framed  upon  the  1st  Geo.  I.  st.  2.  c.  5 ;  the  Riot  Act.  In 
mard  to  the  siaiths,  which  are  places  for  the  deposit  of  coals;  the  counts  wero 
_  v  OL.  111^-24.  Q  2 
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ftamed  npon^  the  98d!  (Seo*  ffit  tf.  HtKA  ft-  81  TIm<  <iteilM!  m  tlie  iMttoPitbtiittp  il 
as  Mows :  •^ ^nd  be  it  ftirtheF  enactiMi;  that'  if^after  the'  pasain;  of  thia  Act;  anf 
peraon  or  peraonsr  (fiMowmg  tki  ward^  of  the  Riot  JiUy)  shall- uttlawfallf  or 
with  foDce  demolish  or  pull  down,  d^e.^any'  election  and  buildidgt  or  engine, 
which  shall  be  eniployed  in  the  carryings  on  or  (inducting' of  any/rm/aer  fiMmia* 
factory,  or  any  branch  or  department- of  any  trade  or  manufaetoiy  of  goods^  &c., 
of  any  kind  or  description*  whatever;  or  in  which  any  goode,^.,  shall  be' wans 
housed  or  deposited;  that  then«  SieJ*  The  clause  then  proceeds  to^make  such 
demolishing  felony,  and  givea  att  action  agaansc  the  Hundred  by  the  parties 
injured  to  recover  damages. 

It  appeared'  that  there  had  been  an  examinatioB^  of  one  of  the  plkmtiff^  befbie 
a  magistrate,  in  ^compliance  witli  the  provision  of  the  4th  sectiOff  of  r^j^ 
the  Act,  who  was  the  principal  manager  of  the  concern.  ^ 

Sichardson^  for  the  defendants^  contended,  that  8s>  the*  c4>jectf  of  Ifie  act 
was  to  detect  the  offendert,  all  the  pliiintifle  should  have'  been-  examinedl 
The  act  direete  that  aU  persons  who>  claim  redreaa'  shall-  be  swom>  and 
examined. 

Bayley,  Justice. — ^I  think  if  the  plaintSiT,  who  was  examined,  was  the  mana- 
ger,  and  ihe  only  person'  actively  emj^oyed,  it  is  sufficient.  I  wilt  not  stop*  the 
ease  on  this  objection. 

Richardson  then  objected,  1 .  That  the  case  did  not  fiitt  within  the  52d  Geoi 
in.  c.  130.  s.  2.\'  ^at  clause  extended  only  to  trades  and^  manofaetones^  the 
eonductors  of  which  (under  the  general  name  of  traders  and  manu(bcturer»| 
were  meant  to  be  protected  from  the  violence  of  a  mob.  Warehouses  ana 
depositories  of  goods  might  require  such  protection.  But,  in  the  present  cassi 
^e  staiths  do'  not  fall  under  the  description'  in  the  act.  They  are  not^  erections, 
buildiugs,  or  engines,  ftir  the'  purpose  of  trade  and  manuftMStunib  They  are 
parts  of  a  colliery  quite  distinct  from  general  trade.  Neither  could  the  owners 
•f  the  staiths  be  called  traders  in  the^  common  use  of  the  word'.  2.  With  re^ 
•pect  to  the  larger- staith,  it  was  burned;  Burning^  is- not  included  in  the  general 
word  demolishing.  Then  ia  »  clause  in  the  act  speeiicaUy  ppGaidingt  redeesa 
against  burning,  which  does  not  aiention  demolishing. 

*Bayle¥,.  i^^^l  think   bnrtting  is-  ittelndml    inf  the  general  wmti  r^^oo 
danolUhing'r  ice.      The   act  meaot  tk>  providii  againav  destmction'  ^ 
aad  spoliation ;  bttmiHg  is  only  one  of  die:  means.     W  ith  respeef  ito-  the  objee^ 
tion  upon  the  staith  not  being  within  the  clause  of  the  act  of  parlkment,  I  will 
reaerve  the  point 

TencKiBt  ler  the  plaintiff. 

Hullock,  Seijt.,  and  T^ndail^  for  the  plaintiffa.^ 

Xichardaont  for  defendants. 


A.&SIZES,    5(h  GEa    IIL   181.6. 


REX  V.  JAMES  AKENHEAD. 

I»  an  indictraenr  nMUi  tfaii.43d  G;  IIL  c  M.  SmUeAwi  ffaa  wotda  ^  8om»  othsr  amfeas 
bodily  harm,'^  mast  be  aoastrued  ta  extend  to  eiicli  wounds  only  m  aw  iafliBtea  u^oa^a 
vital'  part  in  tbe  body. 

Tun  prisoner  wa»  iinKeted!  on*  lliw  49d  &.  ULe,  5ft    The  dnnimatbness 
iHM  these  i^^^jTto  pMoouatUf  and!  soine  othet  mcfn  had'  got  hoM  of  a  woman^ 
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wiko,  as  they  confceWed,  Had  been  asinr  another  person  ill.  They  said  that  she 
deserved  to  be  ducked  in  a  trough  which  was  near;  but  it  did  not  appear  that 
rach  was*  their  intention.  The  prisoner,  who  was  at'  some  distance  at  the  timey 
en  being  informed  thai  they  were  using  the  woman  ill,  exclaimed,  *'I  have  got 
a  good  kniilB,*'  and  immediately  rushed  to  the'  place'  where  she  was.  Hb 
entered  among  the  crowd  and  instantly  struck  the  prosecutor  on  the  shoulder 
with  a  knife.  The  prosecutor  turned  round*  upon  him;  a  strug^e  ensued 
between  them;  and  in  that  struggle  the  prosecutor  received  other  wounds. 
AAer  they  had  fought  for  some  time,  the  prisoner  dropped  the  knife,  and  ran 
away.  The  wound  upon  the  prosecutor's  shoulder  was  about  seven*  inches 
bng,  and  two  deep ;  and  the  lap  of  one  of  his  ears  was  cut.  There  waslike- 
wise  a  slight  wound  on  the  gland  of  his  neck,  and  a  cut  on  his  left  arm.  The 
«470l  i^^^^^'^^'i^  contained'  counts,  *1.  For  an  intent  to  munler,  &c.;t  and 
-^  2.  To  maim,  disfigure,  and  disable ;  3.  And  to  do  some  other  grievous 
bo^y  harm. 

fniliami,  for  the  prisoner,  objected — 1.  That  the  first  and  second  counts  in 
the  indictment  were  not  supported  by  the  evidence.  The  only  question  Was 
upon  the  third  count — Did  the  prisoner  mean  to  do  ^  some  other  grievous 
bodily  harm,'*  to  the  prosecutor?  He  submitted  tliat  the  wounds  were  not  of 
that  kind  from  which  grievous  bodily  harm  could  ensue.  It  was  a  scuffle  in 
which  a  knife  was  used  accidentally,  without  any  settled  design  to  ^  maim,  dis- 
figure, or  disable,"  or  to  do  ** other  grievous  bodily  harm**  to  the  prosecutor 
2.  The  wounds  were  not  inflicted  in  a  part  of  the  body,  which  could  produce 
inch  a  consequence. 

Batley,  J.  entertained  some  doubts  on  the  circumstances ;  the  wounds  were 
not  in  a  vital  part;  and  qumre^  whether  the  injury  done  was  a  grievous  bodily 
harm  contemplated  by  the  act?  Had  death  ensued,  would  it  have  been  more 
than  manslaughter?  And  was  not  tliis  limit  dearly  understood  throughout 
the  act  ?  His  lo^^lship  directed  an  acquittal,  under  all  the  circumstances  of  the 
ease. 

Richardson  and  Cooxvc/n,  for  the  prosecutor* 

ffiUiamif  for  the  prisoner. 

•REPORTER'S  NOTE. 

*4711  *1*be  following  i»  the  main  proviaion  of  the  43d  of  G.  III.  c.  58 : — ^The  first 
'  section  enact»^**  That  if  any  person,  ^^c.  shall,  either  in  England  or  Ireland,  wil- 
fully, maliciously  and  unlawfully  shoot  at  any  of  his  majesty's  subjects,  or  shall  wilfully 
maliciously  and  unlawfuUv  present  point  or  level  any  kind  of  loaaed  fire-arms  at  any  of 
his  majesty's  subjects,  and  attempt  by  drawing  a  trigger  or  in  an^jr  other  manner  to  dis- 
charge the  same,  at  or  against  his  op  their  person,  ^^c;  or  shall  wilfully  maliciously  and 
unlawfully  stab  or  cut  any  of  his  majesty's  subjects  with  intent,  by  so  doing  or  by  means 
thereof,  to  murder  or  rob  or  to  maim,  or  with  intent  to  do  some  other  grievous  bodily 
harm,  to  such  his  majesty's  subject  or  subjects,  disfiguri)'  or  disable  such  his  majesty's 
subject  or  subjects,  or  with  intent  to  obstruct  resist  or  prevent  the  lawful  apprehension 
uui  detainer  of  any  of  his  her  or  their  accomplices,  for  any  offences  for  which  he  she  or 
ibitj  may  be  respectively  liable  bv  law  to  be  apprehended  imprisoned  or  detained,  or  shall 
wilfully  maliciously  and  unlawfully  administer  to  or  cause  to  be  administered  to  or  taken  by 
any  of  his  majesty  s  subiects  any  deadly  poison  of  other  noxious  or  destructive  substance 
or  thing,  with  intent  such  his  majesty's  subject  or  subjects  thereby  to  murder,  or  thereby 
to  cause  and  procure  the  miscarriage  of  any  woman  quick  with-  onitd ;  that  then  and  m 
•very  such  case  the  person  or  persons  so  ofiendinB,  their  oounsellorsf  aiders  and  abettors, 
knowing  of  and  privy  to  such  oflence,  ahall  be  and  are  hereby  dbclMd  to  be  felons;  ami 
AaH  suffer  death  as  in  cases  of  felony,  without  benefit  of  clergjF* 

^  Provided  always,  that  in  case  it  snail  appear  on  the  trial  of  any  person  or  persons  in« 
dieted  for  the  wilfully  maliciously  and  unlawfully  shooting  at  any  of  his  majesty's  subjects. 
Of  for  wilf^ly  nalicioiisly  aild  unlawfotly  pi^sentinr  poimiVi(^  or  levelling  ony  kind  of 
loaded  fire-arms  at  any  ot  his  majiDoty'i  tiibjectr,  ana  ittcmptmft  by  drawing  a  trigger  tfr 
b  any  other  manner  to  discharge  the  same  at  or  against  his  or  their  person  or  persons,  or  for 
^iiiMy  mi^cioaslf  and  vnlawhiUy  stabbing  or  cutting  any  of  his  m^esty's  subjects  with 
aich  intent  as  aforesaid;  that  such  sets  of  cutting  or  stabbing  were  committed  under  such 
*4731  circumstances  as  that  if  death  *had  ensued  (herefrom  the  same  would  not  have 
'  aaMNinted  t«  the  crime  of  murder ;  thav  thnn,  and  in  every  such  ease,  the  person  or 
ponons  so  iadietad-  oAaM  be  deemed  and  taken  to  be  not  guilty  of  the  felonies  whereoC 
thsy  shall  be  so  indicted,  but  be  thereof  acquitted." 
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The  oVjeet  of  this  act,  which  waa  much  called  for,  and  particularly  for  the  security  of 
police  omcers,  at  the  time  it  was  passed,  was  threefold  :•— 

1.  To  give  the  same  legal  quality  to  the  initiative  act,  which  would  belong  to  the  act 
completed ;  that  is  to  sav,  to  make  the  attempt,  partly  executed,  murderous,  where  the 
act,  consummated,  would  have  been  murder. 

2.  To  supply  a  defect  in  the  Coventry  act,  by  withdrawing  the  necessary  qualification 
tinder  that  act,  the  lying  m  wait ;  a  limitation  which  took  all  cases  out  of  the  reach  of  that 
act  in  which  there  waa  any  malicious  cutting  or  stabbing  not  accompanied  by  such  lyimg 
in  wait. 

3.  To  meet  some  particular  mischiefs  at  the  time  when  the  act  was  passed ;  namely, 
the  practice  of  thieves,  at  that  time  become  most  frequent  and  atrocious,  of  cutting  and 
Btaboing  police  officers,  employed  in  the  pursuit  or  apprehension  of  them. 

The  term  in  the  act,  '*grie9ou$hodilyharm,**  lookii  particularly  to  this;  and  thereby,  in 
addition  to  the  taking  awav  the  necessity  of  the  circumstance  of  l^ng  in  wait,  gives  an 
extent  to  this  act  beyond  tne  Coventry  act ;  as,  under  the  term  (gnevaut  bodily  harm,)  the 
wound  need  not  be  given  either  in  a  part  which  by  law  is  a  mayhem ;  nor  in  a  visible  part, 
as  under  the  term,  ** disfigure,"  in  the  Coventry  act;  nor  even  in  a  part  regarded  as  vital. 
For  this  act,  under  its  term,  grievous  bodily  harm,  comprehends  stabbing  or  cutting  in  the 
thighs,  lees,  or  any  other  part;  subject  only  to  the  limitation,  that  if  death  ensue  from 
such  act,  it  must  (under  the  circumstances)  amount  to  the  crime  of  murder;  and,  therefore, 
by  implication,  that  there  might  be  a  possibility  of  death  ensuing,  namely,  by  the  cutting 
ot  an  artery,  or  the  loss  of  blood,  dec. 

4.  But  as  the  terms  in  the  act,  cutting  and  stabbing,  and  the  description  which  follows 
them,  all  belong  to  wounds  made  by  a  sharp  instrument ;  so  the  application  of  the  act 
under  the  words  woundine,  &,c,  *connned  to  a  wounding  by  such  sharp  instrument.  r*47« 
Therefore,  wounds  made  by  a  bludgeon,  a  poker,  or  instruments  without  a  point  or  ^  *'^ 
edge,  would  not  be  within  this  act ;  cutting  taking  in  all  edged  instruments,  and  stabbing 
comprehending  all  instruments  with  points. 

5.  The  words  in  the  act  which  direct  an  acquittal,  if  the  cutting^  &,c.,  be  "  under  sudk 
cireunutaneeg  ag  if  death  had  ensued  therefrom,  the  eame  would  not  in  law  have  amounted  to 
murder,**  are  intended  further  to  define  the  crime  under  the  statute,  by  reouiring  that  malice 
prepense  in  the  initiative,  (as  it  were,)  of  the  action,  which  in  the  completion  of  it,  would 
have  rendered  it  murder.  This  limitation  is  necessary  in  order  to  exclude  such  acts,  as 
in  their  consummation  would  only  have  been  manslaughter;  and,  therefore,  in  their  ini- 
tiation, are  only  violent  personal  assaults. 

6.  If  the  means  by  which  the  murder,  as  it  were,  is  thus  eommeneed,  be  totally  and  ob- 
viously inadequate  to  the  efiect ;  the  act,  it  would  appear,  would  have  the  advantage  of 
this  two-fold  favorable  presumption  ;  first,  that  murder  was  not  intended,  and,  therefore , 
that  the  act  wanted  the  quality  of  malice  prepense ;  and,  secondlv,  that  it  did  not  fmli 
within  any  of  the  terms  of  the  statute,  which,  under  itamost  general  description,  requires 
an  act,  or  an  attempt,  which  might  be  mortal. 

7.  One  of  the  clauses  in  this  act  is  directed  against  maliciously  cutting  with  an  intent  to 
resist  lawful  apprehension.    But  if  this  cutting  take  place  in  an  attempt  to  apprehend  the 

Iirisoner  without  a  due  notification  of  the  warrant  or  authority  by  which  the }>erson  acts, 
t  obviously  does  not  fall  within  the  clause  ;  as  it  is  not  a  wilful  resistance  ot  a  lawful  ap- 
fvehension.    Bex*  v.  Sieketts,  3  Campb.  66. 
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ASSIZES,  56  GEORGE  IIL  1816. 


CLERK  V.  BLACKSTOCK. 

A  note  beginning  "  I  promise  to  pay,"  signed  by  two  parties,  is  joint  and  several.  A 
promissory  note  is  signed  by  A.,  and  subsequently  by  B.,  whilst  in  the  hands  of  the 
payee,  as  surety  for  A.;  unless  such  signature  of  ^.  is  in  virtue  of  a  previous  agree- 
ment at  the  time  of  making  the  note,  it  will  be  void,  without  an  additional  stamp. 

This  was  an  action  on  a  promissory  note,  brought  against  the  administratrix 
of  John  Blackstock^  deceased.     The  note  was  as  follows : 

<*  I  promise  to  pay  to  Mr.  /.  Clarke  or  order,  the  sum  of  30/.  with  lawful 
interest  for  the  same,  value  received. 

(Signed)  ^^ThofMu  Jackson. 

^John  Blackstock/* 
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It  appeared  that  the  note  was  oiiginally  signed  by  Jaeluunh  to  whom  the 
money  was  lent ;  and  that  Cterk  afterwards  requured  some  new  security  from 
Jackson^  in  consequence  of  which  Blackatock^B  name  was  added  to  it  as  a 
surety. 

lAttledalty  for  the  defendant,  objected— 1.  That  a  note,  the  tenor  of  which 
was,  ^  I  promise  to  pay,"  signed  by  two  persons,  was  a  joint  note,  and  not  a 
several  note. — ^2.  That  the  note  was  void  for  want  of  an  additional  stamp.  It 
was  a  perfect  note  when  signed  by  Jackson  ;  and  any  subsequent  agreement, 
*4751  ^y  vhich  Blackstock*8  *name  was  annexed  to  it,  created  an  obhgation  of 
-'  a  laiger  extent,  and  called  for  a  new  stamp. 

HUHams,  contra.— As  to  the  first  objection,  a  note  drawn  in  the  words  of 
the  present  note  is  joint  or  several,  as  the  payee  may  choose  to  consider  it 
March  v.  PFardf  Peak,  N.  P.  130.— 2.  It  was  not  necessary  that  both  parties 
should  sign  the  note  at  the  same  time.  Whilst  the  note  was  in  the  hands  of 
the  payee,  Black»tock  might  sign  the  note,  as  a  joint  promiser,  in  virtue  of  a 
previous  agreement 

Batley,  J. — I  think  this  note  may  be  considered  as  a  joint  and  several  note. 
The  letter  *'  I  '*  applies  to  each  severally.  Lord  Kenyan  has  ruled  it  so.  With 
respect  to  the  other  objection,  if  it  were  part  of  the  baigain  between  Cierk  and 
Jackson  that  Blackstock  should  sign  the  note  as  a  principal,  he  might  sigi\  it  at 
any  time  subsequent  to  Jackson's  signature.  But  if  it  was  no  parf  of  the  origi* 
nal  bazgain,  and  Blackstock  came  in,  upon  an  after-thought,  as  a  surety  merely, 
the  note  wOl  not  be  binding  without  an  additional  stamp. 

Other  evidence  was  called  upon  the  part  of  the  plamtifir,  and  he  obtained  a 
Terdict 

WUIiamSf  for  the  plaintiff. 

lAUledalCj  for  the  defendant. 


^476]  •LANCASTER 
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BANCROFT  v.  HALL. 

^^^  « 

1.  The  bolder  of  a  bill  of  ezcbange,  wbich  is  returned  dishonored,  is  not  bound  to  send  no* 
lice  to  the  drawer  by  the  mail,  or  first  conveyance  that  sets  out  from  the  place  where 
nich  holder  resides.  It  is  sufficient,  provided  there  be  no  e$»ential  delay,  if  he  send 
notice  by  a  private  hand;  and  although  such  notice  should  thereby  reach  the  drawer 
later  in  the  day  than  if  it  had  been  sent  by  the  mail,  he  will  not  on  that  account  be  dis- 
charged. 

8.  Notice  of  the  dishonor  of  a  bill  of  exchange  eiven  at  the  counting-house  of  a  merchant 
or  manufacturer  between  the  hours  of  six  and  seven  in  the  evening  is  not  too  late. 

This  was  an  action  against  the  drawer  of  a  bill  of  exchange  who  resided  at 
lAverpool,  The  bill  was  accepted  bv  one  Hind^  payable  in  London^  and  in- 
dorsed by  the  defendant  to  the  plaintifi.  The  bill  being  dishonored,  notice  was 
given  to  the  plaintiff,  who  lived  at  Manchester^  on  the  24th  of  May,  On  that 
day  he  sent  a  letter,  by  a  private  hand,  to  his  agent  at  Liverpool,  directing  him 
to  give  Hall  notice  of'^  the  acceptor's  default.  On  the  25th,  in  the  afternoon, 
the  agent  received  the  letter,  and  went  about  six  or  seven  in  the  evening  to  the 
coonting-house  of  HaU;  but  aAer  knocking  at  the  door«  and  ringing  a  bell,  no 
one  came  to  receive  a  message.  The  merchants'  counting-houses  at  Liverpool 
do  not  shut  up  till  eight  or  nine.  The  26th  was  Sunday ;  and  notice  was  not, 
in  fact,  given  till  the  morning  of  the  27th. 
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Seafl€tt'VnA  f%9M6/«9,  for  Ae  defendant,  objected,  that  the  notice  was  not  in 
4ime.  After  ^e  London  letter  reached  Manchester ^  a  mail  set  out  *next  rmAtv^ 
morning  to  Lwerpool.  The  «plamtiff  should  have  sent  the  notice  by  the  ^  ' ' 
mail,  which  reached  Liverpool  by  ten  o'clock.  If  he  prefers  a  private  convey- 
ance,  or  if  he  attempts  to  give  notice  earlier  than  by  law  he  is  bound  to  do,  and 
'fails  in  giving  an  efiectual  notice,  he  is  not,  therefore,  exempt  from  giving  proper 
legal  notice.    They  relied  on  Anderson  v.  Beck,  16  East,  248. 

JhUlockj  Seijt.,  eontm. 

■Batlby,  Justice.^-^Notioe  must  be  given  in  time ;  but  all  a  man's  other  busi- 
ness is  not  to  be  suspended  for  the  sake  of  giving  the  most  expeditious  notice. 
He  is  not  bound  to  write  by  post  as  the  only  conveyance,  or  to  send  a  letter  by 
•the  very  first  channel  which  offers.  He  may  write  to  a  friend,  and  send  by  a 
private  conveyance.  Here  the  notice  ireaches  Liverpool  on  the  25th.  No  ex- 
pedition could  have  brought  it  earlier.  Between  six  and  seven  in  the  evening 
in  that  day  the  witness  goes  to  the  defendant's  counting-house,  and  it  is  shut 
up.  A  merchant's  counting-house,  or  residence  of  trade,  is  not  like  a  banker's 
•shop,  which  closes  universsdly  at  a  known  hour.  It  was  the  defendant's  ^ult 
that  he  did  not  receive  notice  on  the  25th,  which  he  might  have  done  if  he  had 
kept  his  counting-house  open  till  eight  or  nine,  which  are  the  customary  hours 
"0(  closing  them  at  ZdverpooL 

^  Verdict  for  the  plaintiff. 

Huttocky  Seijt.,  and  Evans^  for  the  plaintiff. 

Scarlett  and  Fenablesj  for  the  defendant. 


•M'CLOUGHAN  v.  CLAYTON  and  RIDING.  [MTB 

In  an  action  of  trespass  for  false  imprisonment,  a  constable  may  justify  under  the  general 
issue,  though  he  acted  without  a  warrant,  provided  there  were  a  reasonable  charge  of 
felony  made ;  although  he  afterwards  discharges  the  prisoner  without  taking  him  before 
a  magistrate  ;  and  although  it  should  turn  out  in  fact  that  no  felony  was  committed. 
But  a  private  individual,  who  makes  the  charge,  and  puts  the  constable  in  motion,  can- 
not justify  under  the  general  issue :  he  must  plead  the  ppecial  circumstances,  by  way  of 
justification,  in  order  that  it  may  be  seen  whether  his  suspicions  were  reasonable. 

This  was  an  action  of  assault  and  false  imprisonment.  Plea,  not  guilty,  by 
both  defendants. 

The  plaintiff  called  at  the  defendant's  (Riding's)  house,  and  offered  some 
old  clothes  to  sale.  After  he  left  the  house,  he  was  pursued  by  scTeral  persons, 
and  charged  by  Riding  with  having  stolen  a  great-coat  from  his  house.  Jiiding 
desired  &e  plaintiff  to  return  with  him,  and  he  did  so.  Riding  Committed  no 
assault,  used  no  force ;  but,  upon  the  plaintiff's  coming  back,  he  sent  for  C%ry- 
ion^  the  other  defendant,  who  was  a  constable,  and  gave  the  plaintiff  in  chaxge 
for  a  felony.  The  plaintiff  was  searched  by  the  constable,  and  dismissed  with- 
out having  been  taken  before  a  magistrate.  No  evidence  was  given  to  show^ 
that  Riding  was  justified  in  his  suspicions. 

Scarlett  and  fVUliams^  for  the  defendants,  made  several  objections.  I. 
Clayton  was  entitled  to  an  acquittal :  a  regular  charge  of  felony  was  made^by 
Riding,  Clayton  could  not  know  whether  the  charge  was  groundless  or  not. 
He  was  bound  to  act ;  and  if  he  acted,  as  it  was  apparent  he  did  act  in  this 
case,  merely  as  an  officer,  and  without  malice,  he  was  neither  subject  to  an 
action  of  trespass,  nor  to  an  action  on  the  case.  If  Clayton,  ^therefore,  r^jm^^ 
originally  took  up  the  plaiatiff  on  reasonable  grounds  of  suspicion  ^ 
(grounds  which  were  not  to  be  very  narrowly  examined);  and  if,  before  he 
iook  him  to  a  magistrate,  he  found  there  was  no  cause  for  further  detaining  him, 
he  had  a  right  to  dismiss  himy  without  incurring  any  responsibility  for  the  gene 
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end  apprehension.  Samud  ▼.  PofffUf  Douglas,  359.  2.  Riding  was  no  tres« 
passer.  He  used  no  force  or  coercion :  the  plaintifT  came  back  voli  ntarily;  and 
what  took  place  before  the  constable  when  the  charge  was  made,  will  not  make 
him  a  trespasser ;  for  that  was  the  course  of  the  law,  which  will  justify  its 
own  proceedings.  Arrowimith  v.  Le  Mtauritr^  2  N.  Rep.  211.  3.  If  plain- 
tiff could  maintain  any  action,  it  should  have  been  an  action  for  a  malicious 
and  unfounded  charge  of  felony,  and  not  an  action  of  trespass.  Morgan  v. 
JOughea,  2  T.  R.  351. 

LUtieda/e  and  Starkie,  oontra.^^There  is  a  distinction  between  an  arrest  by 
-a  constable,  and  an  arrest  by  a  private  person.  The  constable  may  apprehend 
upon  a  suspicion  of  felony  without  proof  of  a  felony  actually  committed ;  but  a 
private  person  cannot  arrest  upon  bare  suspicion.  He  must  obtain  a  warrant, 
upon  oath,  from  a  magistrate,  or  prove  a  felony  to  have  been  actually  committed 
at  the  time  of  the  arrest.  2.  It  was  the  duty  of  Clayton  to  have  pursued  the 
charge,  and  to  have  carried  the  plaintiff  before  a  magistrate.  He  could  not 
apprehend  and  discharge  a  man  at  his  own  pleasure.  3.  But  supposing  C/ay- 
ton  justified,  Hiding  cannot  couple  his  defence  with  Clayton  under  the  general 
*4fifll  ^^®*  ^®  should  have  either  pleaded  *that  he  acted  in  aid  of  the  con* 
•^  stable  by  way  of  justification;  or  he  should  have  stated  the  special  cir- 
cumstances of  the  case,  in  order  that  the  court  might  judge  if  his  suspicions 
were  reasonable.  The  officer  alone  has  the  privilege  of  including  all  the  cir- 
cumstances of  the  case  under  the  general  issue. 

Batlst,  Justice. — I  do  not  think  Clayton  was  bound  at  aU  events  to  take 
the  plaintiff  before  a  magistrate.  If  the  law  gives  a  constable  the  right  to  appre- 
hend on  suspicion  upon  a  reasonable  charge  of  felony,  it  would  be  an  absurdity 
if  (upon  finding  the  suspicion  groundless)  he  was  precluded  from  discharging 
the  prisoner  out  of  his  custody— I  think  Clayton  is  entitled  to  an  acquittal. 
With  respect  to  Riding,  he  appears  to  be  a  trespasser,  at  least  under  these 
pleadings.  How  far  he  would  have  been  justified,  if  he  had  stated  the  special 
circumstances  of  the  case  in  a  plea  properly  framed,  it  is  not  now  necessary  to 
determine.  I  take  the  law  to  be  this :  if  a  man  directs  a  constable  to  act, 
upon  a  suggestion  of  felony,  he  must  prove  the  truth  of  such  suggestion.  He 
is  bound  to  show  probable  cause  of  suspicion.  In  such  case  he  is  a  principal, 
and  the  constable  is  only  his  agent  It  is  a  different  case  where  the  individual, 
who  suspects  a  felony  to  have  been  committed,  goes  before  a  magistrate  to 
procure  a  warrant  He  then  takes  an  oath ;  he  pledges  himself  to  the  truth  of 
that  oath,  and  the  law  proceeds  upon  it ;  and  if  his  chaige  be  false,  he  is  sub- 
ject to  an  action  for  a  malicious  accusation.  But,  before  a  oonstiible,  he  only 
•4fil1  °^^^®^  ^^  assertion.  Now,  if  an  action  of  trespass  be  ^brought  against 
-^  him  for  this  arrest,  it  is  but  reasonable  that  he  should  be  called  upon 
to  show,  under  a  plea  properly  framed,  the  circumstances  which  induced  him 
to  make  the  charge,  that  the  court  may  judge  if  they  are  reasonable.  With 
jespect  to  the  constable  the  law  is  clear.  If  a  felony  is  committed  in  his 
presence  he  is  bound  to  act ;  if  a  charge  of  felony  be  made,  with  reasonable 
circumstances,  it  his  duty  to  act ;  and  he  is  justified  by  the  plea  of  the  gene- 
ral issue  upon  an  action  of  trespass.  But  the  person  who  puts  liim  in  motion 
18,  prima  fade,  a  trespasser,  and  must  justify  the  trespass  by  proving,  under  a 
special  plea,  the  truth  of  the  suggestions  which  he  has  made,  and  which  induced 
the  constable  to  act  I  think  sufficient  coercion  was  used  towards  the  plaintiff: 
he  did  not  return  voluntarily  with  Riding* 
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lie  jury  acquitted  Clayton,  and  found  a  verdict  against  Ridings  danufM 
farthing,  and  the  judge  certified. 


lAtthddU  and  Starkie,  for  the  plaintiff. 
Scorieit  and  WiUiamSf  for  the  defendants. 
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REPORTER*S  NOTE. 

The  following  principle  may  be  laid  down  ae  containing  in  mbatance  the  doctrine  on  thiv 
aubject.  An  omcer,  aa  a  minister  of  the  law,  ia  bound  to  act  on  a  reasonable  charge  oi 
crime,  so  as  to  bring  an  accuaed  person  before  a  magiatrate.  The  Tery  small  eyil  of  such 
a  temporary  apprehension,  in  caae  of  innocence,  ia  infinitely  compenaated  by  the  advantagv 
to  the  public  peace,  in  having  crimes  promptly  preTented,  and  criminals  instantly  restrains. 
But  there  must  be  ^a  direct  charge  to  the  officer,  or  such  a  reasonable  ff round  of  r*402' 
suspicion  before  his  eyes,  aa  may  justify  him  in  the  eye  of  the  law.  ne  may  do  '- 
this  without  a  warrant.  But  the  mere  act  of  apprehension  doea  not  oblige  him  to  continue 
the  detention  of  the  prisoner  till  brought  before  a  magistrate.  The  charge  may  be  retracted, 
or  his  suspicion  may  vanish  in  the  way.  And  aa  these  are  the  only  grounds  for  tha 
apprehension;  so  the  absence  of  them  is  sufficient  reason  for  the  release  of  the  accused. 
His  duty  is  merely  that  of  a  lealoua  and  faithful  servant  of  the  law. 
^  As  respects  a  person  not  being  an  officer,  the  case  of  course  stands  on  different  prin* 
ciples.  If  he  makes  a  verbai  charge  to  the  officer,  and  thereby  procurea  the  detention  of 
the  accused,  he  acts  upon  his  own  responsibility.  He  must  either  prove  the  truth  of  hia 
allegations,  or  the  sufficiency  of  the  grounds  of  his  suspicion.  His  act  has  a  two*fold 
obicct  in  point  of  law,  and  indeed  of  reason.  Either  it  is  an  act  of  malice,  or  malicioua 
indifference  to  the  good  of  another;  or  it  is  the  defence  of  himself  or  the  public  peace.  In 
the  first  instance,  he  would  of  course  be  guilty  of  an  injury,  and  must  make  the  legal 
satisfaction.  In  the  second,  he  has  merely  performed  his  duty,  or  exercised  his  right ;  and^ 
therefore,  in  law  stands  acquitted.  But  in  all  such  arreata,  a  private  person,  not  an  officer, 
being,  prima  facie j  a  trespasser,  must  put  his  defence  upon  the  record,  in  an  action  of  trea* 
pass  brought  against  him  by  the  person  accuaed  and  arrested.  The  reason  of  this  distine 
tion  of  law,  between  an  oflScer  and  a  person  not  an  officer,  is  founded  upon  this  obvious 
principle,  that  the  former  is  an  instrument,  and  of  course  is  not  acting  under  any  intereat 
or  feclinff  of  his  own;  but  the  latter  is  presumed  to  be  acting  more  immediately  in  his  own 
case,  ana,  therefore,  to  be  more  liable  to  some  injurious  excess,  from  private  pasaion,  feeU 
ines,  or  interest. 

^  In  the  case  of  Samuel  v.  Payne  and  Others,  it  was  determined,  that  a  peace  officer  mnj 
justify  an  arrest  on  a  reasonable  charge  of  felony,  without  a  warrant,  althouffh  it  should 
afterwards  appear  that  no  fdlony  had  been  committed ;  but  that  a  private  individual  cannot. 


ment  on  the  truth  of  his  charge.    He  that  makes  the  cbaree  should  alone  be  answerable.*' 

So,  likewise,  in  Ledwitk  v.  Catekpole,  £.  23  Geo.  III.  This  waa  an  action  of  trespasa 
and  false  imprisonment  tried  before  Lord  Marwjield  at  Guildhall,  It  is  a  leading  case  oa 
the  subject,  and  it  will  not  admit  of  abridgment.  The  defendant  was  one  of  the  marshal* 
men  of  the  Lord  Mayor  of  London;  the  jury  found  a  verdict  for  the  plaintiff,  with  20/. 
damages.  Upon  the  motion  for  a  new  trial.  Lord  Mantfield  reported  the  evidence  to  hava 
been,  that  Smith,  who  had  lost  some  linens  to  a  large  amount,  brought  Steven*  to  tha 
defendant,  who  said  that  one  Maddox  had  called  a  coach  and  put  Smith* §  goods  into  it  at 
a  public  house ;  that  the  plaintiff*  put  his  head  into  the  cosch ;  that  afterwards  the  coach 
stopped  at  another  house,  and  plaintiff  met  it  there;  that  Smith  suspecting  plaintifi'to  hava 
been  concerned  in  the  theft,  from  the  circumstance  of  hia  having  been  twice  so  seen  at  tha 
coach,  took  the  defendant  on  a  Sunday  to  the  plaintiff  for  the  purpose  of  having  him  appre- 
hended ;  and  that  when  they  came  to  him.  neither  iSmiM  nor  any  one  else  charged  tha 
plaintiff  with  a  felony;  that  Smith  said,  **  I  have  lost  some  cloth,  but  I  don't  say  that  it 
was  he  who  stole  it ;  I  know  nothing  of  that,  but  atolen  it  was."  The  defendant  being 
asked  by  the  plaintiff  what  authoritv  he  had  to  arreat  him.  produced  a  hanger,  and  said, 
"that  was  his  authority.**  That  he  tnen  arrested  the  plaintiff,  and  took  him  to  the  Poultry 
Compter;  from  whence  he  waa  taken  the  next  day  before  the  aitting  Alderman,  and 
diacharged. 

BuLLER,  J. — Where  a  positive  charp^e  of  felony  is  made,  the  party  making  it  is  obliged 
to  follow  it  up  with  a  prosecution,  or  is  himself  liable  to  an  action.  In  such  case,  the  con- 
stable is  merely  ministerial,  and  bound  to  take  the  party  up,  and  carry  him  before  a 
magistrate;  the  magiatrate  muat  then  examine  into  the  matter  upon  oath,  which  the  con« 
stable  cannot  do. 

MiNSFiELD,  Ld. — The  queation  is,  whether  a  felony  has  been  committed  or  not.  And 
then  the  fundamental  distinction  is,  that  if  a  felony  haa  actually  been  committed,  a  privata 
person  may  arreat  as  well  as  a  peace  officer;  if  not,  the  question  alwaya  turns  upon 
•this— Was  the  arrest  bona  fde;  waa  the  act  done  fairly,  and  in  the  pursuit  of  an  r^^o^ 
offender,  or  by  design,  or  malice  and  ill  will.  Many  an  innocent  man  has  been,  ^ 
and  may  be,  taken  up  upon  suspicion ;  but  the  mischief  and  inconvenience  to  the  public 
in  this  point  of  view  are  comparatively  nothing.  It  is  of  great  consequence  to  the  polica 
of  the  country.    I  think  there  should  be  a  new  trial. 

Upon  the  new  trial  a  verdict  waa  found  for  the  defendant.    Caldecot*s  cases,  291. 

With  respect  to  an  arreat  by  a  private  individual,  it  haa  been  determined,  that  if  A, 
having  been  robbed,  auspect  B,  to  be  guilty,  and  take  him,  and  deliver  him  into  the  charga 
of  a  constable  preaent,  B,^  if  innocent,  may  maintain  trespass  againat  A,  Ston^ouBe  v. 
£lliolt,  6  T.  R.  315.  The  general  distinction  between  trespasa  and  caae,  as  respects 
charges  of  thia  nature,  and  arrests  proceeding  from  such  chargea,  ia  thia— Where  tha 
immediate  act  of  imprisonment  proceeds  from  the  defendant,  the  action  muat  be  treapaas» 
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snd  tresptM  only ;  but  where  the  act  of  imprisonment  by  one  person,  is  in  consequence 
of  information  from  another,  there  an  action  upon  the  case  is  the  proper  remedy t  because 
the  injury  sustained  is  in  consequence  of  the  wrongful  act  of  tJiat  other.  Morgan  v. 
HugheMf  2  T.  R.  351.  In  an  action  of  trespass  against  a  private  individual,  if  he  justify 
such  arrest  on  a  suspicion  of  felony,  it  is  necessary  that  he  show  in  pleadine  the  causes  of 
raspicion  with  certainty.  He  must  state  the  circumstances,  upon  which  he  founded  his 
charge,  in  order  that  the  court  may  judge,  upon  an  examination  of  his  plea,  if  his  suspicions 
woi«  reasonable.    JIfairs  v.  iTaye,  4  Taunt.  34.    2  Inst.  52.    Hawk.  fib.  2.  c.  12,  s.  12. 


•uflo      •SITTINGS  IN  TRINITY  TERM.  60  GEO,  III.  1816. 
***J  AT  GUILDHALL. 


OGLE  V.  PAI.ESKI.t 

Where  a  witness  is  examined  on  interrogatories  by  the  plaintiff,  and  cross  interroeatories 

'    on  the  part  of  the  defendant,  although  it  should  appear  when  his  evidence  is  read  at  the 

•    trial,  that  he  was  an  interested  witness,  and  ought  to  have  been  released;  his  evidence, 

notwithstanding,  mav  be  read,  without  proving  him  to  have  been  released  previous  to 

such  examination.  The  objection  is  too  late  at  the  trial ;  and  should  have  been  made  at 

the  time  he  was  examined. 

The  plaintiff  was  the  owner  of  the  brig  Daniel^  and  brought  this  action 
against  the  defendant  as  the  owner  of  the  ship  Les  Bona  Enfana^  for 
negligence  in  managing  his  ship,  by  which  the  plaintiff's  brig  was  much 
damaged. 

The  trial  of  the  cause  had  been  put  off  on  a  former  occasion  at  the  instance 
of  the  defendant,  with  a  liberty  reserved  to  the  plaintiff  to  examine  witnesses 
CD  interrogalories.  The  plaintiff's  counsel  now  proposed  to  read  in  evidence 
the  answers  of  the  captain  of  the  Daniel  to  the  interrogatories  and  cross  inter- 
rogatories  exhibited  by  the  plaintiff  and  defendant  respectively.  The  first 
answer  disclosed,  that  he  was  on  board  the  Danid  at  the  time  of  the 
aeeident 

Shfpherdf  S.  G.,  objected  that  the  interrogalories  could  not  be  read  without 
proving  him  to  have  been  released  previous  to  His  examination. 
•4fiAl  *Beatf  Serjt.,  contra^  contended,  that  as  the  objection  was  apparent 
^  on  his  examination,  and  as  the  defendant,  instead  of  objecting,  had 
exhibited  eross  interrogatories,  he  coidd  not  now  deprive  the  plaintiff  of  the 
benefit  of  his  testimony:  that  a  release  was  not  necessary  absolutely  to  make 
him  a  witness ;  that  it  might  be  waived ;  and  here  the  defendant  had  waived  it, 
by  not  taking  the  objection  when  it  arose,  and  when  it  might  have  been  disposed 
of  by  the  plaintifi^s  releasing  him. 

GiBBS,  C.  J. — I  shall  receive  the  evidence ;  I  think  the  objection  ought  to 
have  been  made  in  a  former  stage ;  and  not  having  been  then  made  when  it 
miffht  have  been  cured,  I  think  it  cannot  prevail  now. 

^t9t  and  Vaughan^  Seijts.,  and  F.  Polhek^  for  the  plaintiff. 

Shepherd^  S.  G.,  and  Bosanquet^  Serjt,  for  the  defendant 

t  This  case  and  tha  following  were  omitted  u  the  reports  of  Trinity  Term,  1816. 
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TULLOGH  tr.  BOTD. 

A  letter  written  hj  m  agent  (lh#uf  h  not  known  to  be  tmck  hj  t&e  pertjr  to  wben  tlia  kt« 
ter  was  written,)  ipeakiDe^f  a  aaip,.  ts  Am  Mm  ships  ie  not  condueive  ageinet  him  i»  an 
action  on  a  policy  of  inaurance,  in  which  the  qneation  ef  ewaer^ip  is  raised.  He  aMf 
stitt  prove  chat  Iw  is  only  aa  agent,  and  that  others  are,  in  fiMt^  the  ewneie  of  ilie 
Teasel. 

This  was  an  action  on  a  policy  of  insurance  on  a  voyage  [rom  London  to 
Amsterdam^  in  the  year  1810. 

The  evidence,  relied  on  to  prove  the  defendant's  ownership,  was  a  letter  written 
by  him  to  the  plaintifiVio  which  he  spoke  of  the  damage  drae  to^'JUt  ahip*^  and 
of  an  intention  to  bring  an  action  against  the  plaintin  for  detaining  **  his  ship.* 
The  defendant's  witnesses  proved  that  one  Jaber,  of  Rotterdam^  was  the 
owner  of  the  ship;  that  he  appointed  the  captain;  that  all  the  papers  (which 
had  been  lost,)  referred  to  him  as  owner;  and  that  the  defendant,  in  fact,  was 
merely  the  agent  of  the  owner,  and  had  been  described  as  agent  in  certain 
bonds  of  reference  which  had  been  prepared  between  the  parties,  but  not 
executed. 

GiBBs,  C.  J»-»Tho«ght  the  expressions  oi  the  defeodaat  wcce  not  eoneToMTe 
against  him,  and  left  it  to  the  jury  to  decide  whether  an  agent  might  noi  iuve 
t»ed  the  expressione  contained  in  the  defendant's  letter. 

The  juiy  found  a  verdict  for  the  defendant. 

BuU  Seijt,  and  /I  PoUock,  for  plaintiff. 
V^nigkan^  aad » fer  defeadaaL 

•REPORTER'S  ITOTE.  r«8 


It  Is  a  general  rele  that  •  man's  sdmiesions  shall  he  taken  aiest  stiOfl(gl7  sa*hB>*  ^ha» 
Mlf ;  for  eyery  man  is  supposed  to  be  the  best  getrdian  ef  his  ewn  interests*  aad,  ia  met* 
ters  of  defence,  to  oxtena  them  to  the  utmost.  But  courts  of  law  in  all  cases  incline 
sfrengly  sgsinst  the  doetrme  of  estoppels,  as  thetr  direct  tendency  is  to  embarrass  law  £a 
forms  and  to  exelnde  an  inoiitry  into  toe  prserice  of  the  partieulw  ease.  A  receipt,  tkciv* 
fore,  has  been  held  not  to  be  concluisve  eTidence  against  the  person  signing  it ;  and  he 
has  been  permitted  to  show  that  he.did  not  in  fact  receiTO  the  money.  Siratton  v.  Bawiall, 
f  T.  R.  366.  The  Attameii 'General  ▼.  Randall,  S  Bq.  Cases  Abr.  742.  Se,  in  an  action 
on  a  bill  of  exchange,  accepted  by  the  defendant  for  n  TaluaMe  cooeideratieai,  eridenofl 
that  the  plaintiiT  had  been  discharged  as  aa  ioselTcnt  debtor  after  the  bill  became  doe, 
and  had  given  in  a  blank  schedule,  was  held  not  to  preclude  him  from  recovering  the  debt. 
Hurt  V.  Jvetraien.  3  Camnb.  13.  See,  Kkewise,  Jfex  r.  Ctark^  8  T.  R.  320.  Bnt  in  many 
eaaes  the  declaration  ef  the  party  is  held  io  be  etnehttiwt  against  him.  CharUy  r.  B^UwH, 
4  T.  R.  317,  and  8  Camph.  Ul.  See,  likewise,  J9diMi  v.  Chwtmy^  Starkie  1»8,  aad  ihs 
note  annexed  to  that  caee. 
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CASES 

ARGUED  AND  DETERMINED 

NISI  PRIUS, 


COURT  OP  COMMON  PLEAS. 


SITTINGS  AFTER  HILARY  TERM.   AT   WESTMINSTER 

07  GEO.  IIL  1817. 


PARRY  9.  HOUSE. 

Bi  an  •ctioii  of  replevin,  tKe  bndlord't  title,  rnnd^r  wUeb  the  teaaskt  hae  gained  poseeemon 
of  the  premieee,  cannot  be  disputed,  although  the  tenant  ie  prepared  with  evidence  to 
•how,  that  the  premiaea  have  been  frauduleniW  conveyed  to  the  landlord,  and  that  the 
actual  title  is  vested  in  another  person.  The  plea  of  nil  kabuii,  &c.  cannot  be  pleaded, 
Dor  can  evidence  be  given  which  amounta  to  it. 

This  was  an  action  of  replevin  for  taking  the  plaintiflT's  goods.  The  defend- 
ant  made  cognizance  as  bailiff  of  one  Jlnne  Coilurd,  and  justified  the  taking  of 
the  goods  described  in  the  declaration,  as  a  distress  for  a  quarter  of  a  year's 
feDt,  in  arrear.  Tlie  plaintiff  pleaded  in  bar  non  tenuii  modo  ei  iorma. 
The  defendant  prored,  that  the  prfaivtiff  had  taken  the  cottage,  in  which  the 
•4001  ^''^''^*  ^^  levied,  of  Mn.  Coflard^  at  the  *f early  rent  of  eighteen 
-*  poands ;  and  that  the  distress  was  regularly  made  for  the  first  quarter. 
The  demise  was  not  in  writing;  and  the  only  evidence  given  wae  a  verbal 
taking  from  Mrs.  CoUard. 

The  conneel  for  tlie  plaintiff  proposed  to  prove,  that  Mrs.  CoUard  had  no 
interest  in  the  premises ;  that  they  belonged;  in  hftx^  to  one  H^nr^  ColUtrd^ 
who  had  made  a  fraudulent  assignment  of  them  to  a  person  qI[  the  name  of 

a^rr,  who  had  himself  assigned  then,  without  any  consideration,  to  Mrs. 
f/arJ.  They  further  proposetl  to  prove,  that  CoUard  had  taken  the  benefit 
Of*  an  insolvent  debtor's  act;  that  the  cottage  in  qnestion  was  assigned  to  a 
mistee  under  the  statute,  who  was  virtually  &e  plaintiff  in  the  present  action, 
add  for  whom  tkev  appeared.  They  ofeied  to  give  thii  evidence  in  older  t^ 
dJBfeat  the  title  of  Mrs.  CoUard* 
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Faughmi^  Sqjt,  for  the  defendant,  objected,  that  the  plaintiff  was  precluded 
from  resisting  the  title  under  which  he  had  been  let  into  possession;  that 
whether  Mrs.  Collard  had  any  title  or  not,  whether  she  acquired  a  title  fraud- 
ulendy  or  honesdy,  the  principle  of  the  law  was  clear,  and  founded  on  the  best 
policy,  that  the  tenant  shall  not  dispute  his  landlord's  title.  Nil  habuit  in 
ienemeniis  cannot  be  pleaded  to  an  avowry  for  rent:  of  course,  therefore,  the 
substance  of  such  a  plea  cannot  be  given  in  evidence.  Besides,  the  form  of  the 
plea  [non  ttnidt  tnodo  et  forma)  shows  that  the  title  is  admitted,  and  that  the 
*manner  of  the  holding  only  is  disputed.  That,  to  admit  evidence  of  this  r«^Q| 
sort,  would  be  to  strip  landlords  of  the  protection  of  the  11  Geo.  II.  c.  ^ 
19.  s.  22;  the  effect  of  which  was  to  relieve  them; — ^not  merely  in  form,  by 
allowing  them  to  state  tide  generally,  but  also  in  substance,  by  precluding  the 
tenant  from  disputing  his  landlord's  title  in  any  way.  He  cited  StUiivan  v» 
Stradling,  2  Wilson,  208. 

Best,  Seijt.,  for  the  plaintiff.-^lt  is  not  true  that  the  tenant  is  precluded  in 
all  cases  from  disputing  his  landlord's  tide.  Every  plea  of  eviction  amounts  to 
a  denial  of  the  landlord's  title.  The  proposition  is  not  universally  true.  The 
case  of  Sullivan  v.  Stradiing  has  been  narrowed  by  modem  decisions,  Saps* 
ford  V.  Fletcher,  4  Term  Rep.  511.  Rogers  v.  Pitcher,  I  Marsh.  Rep.  541, 
and  Taylor  v.  Zamira,  2  Marsh.  Rep.  225.  Besides,  he  was'  prepared  to 
prove  that  there  was  a  fraud  in  the  transaction,  and  that  this  circumstance  dis- 
tinguished the  present  case;  for  it  was  a  rule  of  law  tliat  where  fraud  was  the 
ground  of  defence,  a  person  could  not  shelter  himself  even  under  an  act  of  par- 
liament made  to  confirm  his  tide. 

Dallas,  J. — ^I  think  I  am  not  at  liberty  to  admit  this  evidence.  The  tenant 
comes  here  to  dispute  the  landlord's  tide  under  which  he  gained  possession  ; 
and  says,  that  he  is  excepted  out  of  the  ordinary  restriction,  (which,  I  believe, 
is  older  than  the  case  of  Sullivan  v.  Stradiing,)  because  he  can  prove  a  fraud  ; 
or,  in  other  words,  that  *Mrs.  Collard  has  had  the  premises  fraudulendy  ra^go 
assigned  to  her  by  Spicer.  If  the  premises  really  belong  to  the  ^ 
assignees  of  Henry  Collard,  they  can  bring  ejectment.  That  is  the  proper 
mode  to  try  the  tide  as  between  Mrs.  Collard  and  them ;  but  it  would  be  mis- 
chievous in  the  extreme  to  suffer  the  tenant  to  dispute  it  in  an  action  for  rent. 
This  evidence  amounts  to  a  plea  of  nU  habuit  in  tenementis.  As  the  plaintiflT 
cannot  plead  that  plea  in  bar  to  an  avowry,  he  cannot  give  the  import  and  effect 
of  it  in  evidence  under  any  plea. 

The  defendant  had  a  verdict. 

Best,  Serjt.,  and  Bowen,  for  the  plaintiff. 

Vaughan,  Serjt.,  and  Holt,  for  the  defendant. 

REPORTER'S  NOTE. 

There  are  few  cases  of  more  difficulty  than  those  in  which  the  tenant  is  permitted  to 
dispute  the  title  of  his  landlord.  It  constitutes  a  case  which  the  law  discourages  as  much 
as  possible ;  being  contrary  to  the  duty,  and,  in  good  part,  to  the  confidence  which  belongs 
to  such  a  relation.  In  pursuit  oi  this  principle,  the  law  indeed,  whilst  seeking  the  pro- 
tection of  the  landlord  as  its  main  object,  has  fallen  into  some  slight  neglect  o?  the  con- 
dition of  the  tenant.  Thus,  almost  all  the  acts  of  parliament  on  this  subject  are  directed 
to  the  exclusive  benefit  of  the  landlord.  For  eiampie,  the  2  of  William  and  Mary,  bjr 
which  the  landlord  is  impowered  to  nell  the  distress:  the  stat.  of  8  Anne,  c.  14,  whicL 
precludes  the  sheriff  from  taking  in  execution  the  goods  of  the  tenant  without  first  satisfy- 
ing the  landlord  for  a  year's  rent ;  the  acts  (4  Geo.  II.  c.  28,  and  11  Geo.  II.  c  19,)  which 


or  make  cogniiance  generally ;  and,  lastly,  a  modern  act,  57  Geo.  III.  c.  52,  by  which 
the  power  of  execution  upon  tne  premises  of  the  tenant  is  still  further  restricted,  for  the 
benefit  of  the  landlord.  In  all  these  ttatutet  the  modern  law  follows  the  principle  of  the 
ancient. 

A  disclaimer  of  the  title  of  the  lord  by  the  tenant  was  considered  by  the  ancient  law  •• 
a  breach  of  his  fealty  and  homage.  Our  modern  statutes,  though  they  reject  the  terms^ 
preserve  th/)  reason.    In  an  elaborate  note  in  Mr.  Serjt.  WUliam9'9  eoition  of  Saundera^ 
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Vol.  I.  p.  347,  and  Vol.  II.  p.  284,  many  of  the  formal  poinU  of  replerin  and  dtoueas  arv 
treated  with  the  usoal  aaffacity  and  exactness  of  that  writer ;  but  he  has  omitted  lO  distin- 
Ipiish  the  cases  in  which  the  tenant  is  allowed  to  dispute  his  lessor^s  title.  But,  before  we 
proceed  to  an  enumeration  of  them,  it  may  be  as  well  briefly  to  premise,  that  they  almost 
all  depend  upon  this  principle  of  manifest  equity ;  that  the  tenant  shall  never  use  as  an 
advantage  against  his  landlord,  what  the  act  and  confidence  of  the  landlord  have  intrusted 
to  him,  namely,  the  possession  of  the  tenure.  Thia,  in  fact,  is  the  leading  principle  of  the 
whole  law  on  the  subject. 

The  action  of  replevin,  debt,  covenant,  &c.,  and  the  more  modem  action  of  use  and 
occupation,  which  are  brought  by  the  landlord  against  the  tenant,  are  not  suited  to  bring 
into  controversy  the  right  oT  the  landlord  to  the  premises,  as  respects  the  mere  tenant. 
The  question  in  these  actions  on  the  part  of  the  landlord  is,  demise  or  no  demise ;  have  I 
let  you  the  land  or  not?  are  you  my  tenant  or  not?  To  which  the  answer  on  the  part  of 
the  tenant  roav  be,  either  a  traverse  of  the  tenancy  and  demise,  or  no  rent  in  arrear.  For, 
ai  the  landlord  may  have  a  right  of  letting,  without  a  legal  title  to  the  freehold ;  for  exam- 
ple, as  a  cmImi*  que  trust  in  possession,  where  it  is  necessary  to  keep  the  legal  and  equita- 
ble estates  apart ;  so  the  denial  of  the  title  of  the  landlord  would  be  no  answer  whatever 
to  his  claim  of  rent  upon  the  demise.  In  the  same  manner,  one  person  may  have  the  legal 
estate,  and  another  tne  right  to  the  rent,  as  in  the  case  of  mortgagor  and  mortgagee.  In 
M941  '^^  *theBe  cases,  therefore,  with  some  few  exceptions,  which  will  be  pointed  out,  as 
-'  depending  upon  other  principles,  the  law  will  not  permit  the  tenant  to  dispute  the 
title  of  his  landlora  in  an  action  for  rent. 

It  mav,  indeed,  sometimes  happen,  that  the  tenant  may  have  taken  the  land  from  a 
landlord  holding  it  upon  a  bad  title,  and,  under  these  circumstances,  may  be  compelled  t<y 
pay  his  rent  twice  over ;  but  the  mischief  of  this  is  only  temporary,  as  the  law  ffives  him 
a  remedy  in  an  action  against  the  wrongful  taker.  In  fine,  when  it  is  considered  how 
many  titles  rest  solely  upon  possession,  and  how  frequently,  from  the  loss  of  title  deeds, 
incumbrances,  family  settlements,  and  trusts,  it  becomes  impossible  for  a  landlord  to 
show,  on  an  emergency,  any  other  title  than  a  long  and  undisturbed  possession,  (without 
the  assistance  of  a' court  of  equity,)  it  will  be  easy  to  understand  the  reason  and  policy  of 
the  law,  by  which  tenants  are  restricted  from  abusing  a  possession,  procured  by  confi- 
dence, to  the  injury  of  their  landlords;  whether  for  the  purpose  of  withholding  the  pav- 
ment  of  their  own  rent,  or  of  colluding  with  strangers  in  a  claim  upon  th«  land  with  the 
advantage  of  possession  on  their  side.  All  law,  in  fact,  must  proceed  upon  general  prin« 
eiples;  and  possession  is  such  a  strong  presumption  of  right,  that  the  law  has  necessarily 
invested  it  with  much  of  the  nature  and  character  of  it.  in  this  branch  of  the  law,  how- 
ever, there  is  some  nicetv  and  difficulty. 

The  following  seems  tne  fair  result  of  all  the  cases  :— 

1.  Nil  kabuit  in  tenementUi  which  was  the  technical  mode  of  denying  the  landlord*^ 
title,  was  a  bad  plea  to  an  avowry  for  rent,  at  common  law.  Before  the  statute  11  Geo. 
(I.  c.  19,  the  defondant  in  replevin  was  obliged  to  set  out  a  title  in  his  avowry;  and,  if  he 
ivowed,  and  did  not  set  out  a  title,  it  was  bad.  Therefore,  where  the  defendant  avowed 
for  rent,  setting  forth  that  he  was  po*8t9$td  of  the  premises,  and  the  plaintiff  replied  nihil 
kabuit  in  tenementiM,  the  defendant  rejoined  Quod  aati»  kabuit,  and  the  plaintiff  demurred 
to  this  rejoinder;  the  court  said,  that  the  title  should  be  shown  in  the  avowry,  and  was 
not  proper  in  the  rejoinder,  3  Salk.  305.  And,  per  Holt,  C.  J.,  2  Show.  485,  in  an 
*49'1  "^'^^'^y*  where  a  title  is  *set  out,  the  plaintiff  is  bound  to  traverse  Bome  particular 

'  point.  It  is  clear,  therefore,  that  the  plea  of  nil  kabuit,  &c.  could  have  been  no 
answer  to  an  avowry  at  common  law.  The  stat.  11  Geo.  II.  was  passed  with  the  view 
of  obviating  the  dimculties  which  often  arose  in  stating  long  and  intricate  titles.  It  en- 
acts. **Th«it  it  maybe  lawful  for  defendants  in  replevin  to  avow  or  make  cognizance 
||enerally,  that  the  plaintiff  or  other  tenant  of  the  land,  where  the  distress  was  made,  en- 
joyed the  same  under  a  grant  or  demise  at  a  certain  rent,  during  the  time  wherein  the 
rent  distrained  for  was  incurred,  which  rent  was  then  and  atill  remains  due,  without  set- 
ring  fart  h  the  grant,  tenure,  demise,  or  title,  of  such  landlord,  or  lessor,  &c.'*  This 
clause  has  effectually  taken  awajr  the  tenant's  right  to  controvert  his  landlord's  title  in 
replevin.  In  the  same  manner,  if  a  lease  be  by  indenture,  the  lessee  and  all  claiming 
under  him  are  precluded  from  pleading  nil  kabuit  in  tenementi$  to  an  action  brought  by 
the  lessor,  or  his  assignee.  For  the  indenture  operates  as  an  estoppel.  Palmer  v.  EkiH$, 
I«ord  Raym.  1550.  2  Strange,  817.  Comyn.  391.  Father  v.  Manning,  7  Term  Rep.  539. 
Sullivan  v.  Stradling,  2  Wilson,  208. 

2.  So,  in  an  action  of  debt  for  use  and  occupation.  nU  kabuit  in  tenementit  is  a  bad  plea, 
and  cannot  be  given  in  evidence  under  nil  debet:  because,  to  maintain  this  action,  the 
plaintiff  must  snow  a  contract  with  the  defendant,  which  contract  is  an  admission  of  the 
plaintiff's  possession ;  and,  therefore,  in  this  action  the  plaintiff  cannot  recover  on  the 
strength  ot  his  title,  without  showing  a  taking  by  the  tenant,  or  an  attornment,  which  ia 
an  admission  of  his  title.  In  the  same  manner,  in  an  action  of  assumpsit  for  use  and  occu- 
pation, nil  kabuit  in  tenementit  ia  a  bad  plea;  for  this  action  is  founded  upon  a  personal 
contract,  in  which  it  is  not  necessary  for  the  plaintiff  to  show  any  title;  and,  upon  proof 
of  the  use  and  enjoyment  of  the  premises  bv  the  defendant,  he  is  entitled  to  recover  a 
eompcnsation.  It  is,  however,  to  be  observed,  that  the  action  for  use  and  occupation  ia 
not  co-extenaive  with  the  action  on  a  contract  for  rent  upon  a  demise,  nor  with  all  the 
remedies  for  the  recovery  of  rent.  It  is  merely  collateral  to  these  remedies ;  and  if  the 
*49fil  defendant  has,  in  fact,  occupied  by  the  permission  of  the  plaintiff,  ^though  the 

''  plaintiff  have,  in  truth,  no  title,  or  a  defeasible  title,  oc  perhapa  an  equitable  titl# 

r2 
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4Milir,  Uie«ctio«  MflMmMBtMMdL  5  T.  E.  H  1  Wilton,  314.  Bull.  N.  P.  139.  Natk 
T.  Tailock,  2  H.  Blnck.  323.  Therefore*  in  an  actien  for  uae  and  occupation  by  an  incum- 
bent against  a  tenant  of  tbe  ^Icfbe  lead,  who  has  paid  the  incumbent  rent,  the  defendaai 
waa not aaffered  toffive evideaoe <m  a mnoBiaeal  ^ reaentation  of  the  plaintiff,  in  order  to 
avoid  hie  title.  5  T.  R.  4.  And,  in  a  aimilar  aetion,  where  the  defendant  had  come  in 
noder  the  plaintiff.  Lord  EUtnborongh  would  not  eTen  permit  bim  to  ahow  (what  in  any 
4>iber  action  for  rent,  or  in  replevin,  may  be  shown,)  that  the  plaintifTs  title  had  expired, 
inlesa  he  had  solemnly  renounced  the  title  at  the  time,  and  commenced  a  freah  holding 
'4nddr  another  peraon.  2  Campb.  11.  So,  a  leeaee  of  land  in  the  Bedford  leyel  was  not 
fK^rmitied  to  object  to  an  action  by  his  landlord,  for  a  breach  of  covenant,  that  the  lease 
was  void,  by  the  15  Ch.  II.  c.  17,  for  want  of  being  registered.  Hodt&m  v.  Sharpe,  10 
East.  351.  For  it  is  a  univeraal  rule  that  a  tenant  ahall  not  be  permitted  to  set  up  an 
objection  to  the  title  of  his  landlord,  under  whom  he  held :  that  this  was  not  a  mere  tech- 
nical rule,  but  one  founded  in  public  convenience  and  good  policy.— Per -Lord  Ellenbo* 
rough.  And,  in  Frogmorton  v.  Seoitt  2  East,  467,  it  was  held,  that  a  rector,  whose  own 
lease  was  avoided  by  non- residence,  might  recover  in  ejectment  against  his  own  lessee. 
And,  in  Doe  v.  Smythtf  4  Maule  and  Selw.  347,  it  is  said,  that  when  the  tenant  in  posses- 
aion  pays  rent  to  the  lessor*  and  then  disclaims,  he  ought  to  give  bark  the  possession. 
"  It  has  been  often  ruled,  that  neither  the  tenant,  nor  any  one  claiming  by  him,  can  con- 
irovert  the  landlord's  title.  He  cannotput  another  peraon  in  possession,  but  must  deliver 
up  the  premises  to  his  own  landlord.  This,  I  believe,  baa  been  the  rule  for  twentv  yearn. 
I  remember  it  was  so  laid  down  by  Buller,  J.  on  the  weatern  circuit.*' — Per  Dampier^ 
Juatice. 

Courta  of  equity  conenr  with  the  courts  of  common  law  in  thia  principle ;  and,  for  the 
reasons  upon  which  the  principle  itself  is  founded,  they  extend  it  further.  In  2  Vesejr« 
iun.  696,  Lord  Lomgkborougk,  Chancellor,  aays,  *' You  cannot  act;  you  cannot  come 
forth  to  a  court  of  justice,  claiming  in  repu^ant  righta.  Upon  that  it  *ia,  that  a  i^^m 
court  will  not  allow  a  tenant  to  set  up  a  claim  against  his  own  landlord.  A  man  '- 
may  take  a  lease  of  hu  own  estate,  but  no  court  of  justice  will  permit  him  to  set  up  his 
title  against  his  landlord."     See,  likewiae,  11  Vesey,  344. 

3.  ivt7  hahuit  in  tenemeniia  ie,  however,  a  good  plea,  in  debt  for  rent  upon  a  leaae,— - 
not  by  deed  indented ;  for  where  there  is  a  demise  bytieed,  a  seisin,  and  a  right  to  make 
the  lease,  is  the  foundation  of  the  action  for  rent.  If^  the  landlord  had  no  title  to  demise* 
the  tenant  has  not  a  quid  pro  quo;  and  he  must  pay  the  rent  to  the  owner  of  the  land. 
8  Wils.  208.    And  to  a  plea  of  m7  habuit,  the  plaintiff  might  plead  quod  talii  habuit. 

The  ancient  method  of  declaring  in  debt  for  rent  is  now,  however,  seldom  had  recourse 
to,  being  superseded  by  the  modern  action  for  use  and  occupation.  This  action  has  manjr 
conveniences,  inasmuch  as  the  plaintiff  is  allowed  to  declare  generally,  and  to  produce  the 
contract  in  evidence  in  support  of  his  declaration.  He  is  not  called  upon  to  atate  anjr  of 
the  particulars  of  the  demise,  or  even  the  place  where  the  premises  lie.  But  this  action, 
it  is  to  be  observed,  can  only  be  maintained,  where  the  contract  is  by  parole,  or  writing, 
not  under  seal.  If  the  demise  be  by  deed,  the  action  should  be  brought  upon  the  deed, 
and  either  be  debt,  or  covenant.  IvilkinM  v.  irifi^afe,  6  T.  R.  62.  iTiii^  t.  Fraser,  S 
East,  348.  In  this  action  a  landlord,  who  has  rent  owing  to  him,  is  allowed  to  recover* 
not  the  rent,  but  an  ec^uivalent  for  the  rent,  a  reasonable  compensation  for  the  use  and 
occupation  of  the  premises ;  and  it  is  premised  in  his  behalf  that  if  the  demise  be  produced 
against  htm,  (if  it  be  not  a  deed)  it  shall  not  defeat  his  action,  as  it  would  have  done  before^ 
the  statute  11  Geo.  II.  c.  19  ;  but  the  fixed  rent  shall  be  only  used  aa  a  medium  to  ascer-.' 
tain  the  damages.  Na$h  v.  Tatlockt  2  Hen.  Black.  323.  We  have  already  shown  that  the 
tenant  cannot,  in  thia  form  of  action,  dispute  the  title  of  his  lessor. 

4.  There  are,  however,  cases  in  which  the  tenant  is  permitted  to  controvert  his  land- 
lord's title,  in  some  cases  directly,  in  other  cases  inairectly.  It  is,  indeed,  a  i^eneral 
maxim  that  the  tenant  shall  not  dispute  his  lessor's  title  in  a  case  where  he  has  originalljf 
received  poasession  from  him,  or  has  paid  him  *rent.  But  there  are  exceptions  even  r*^^ 
in  this  case ;  for,  although  receiving  possession  from  the  landlord  is  the  strongest 
presumption  of  title,  yet  even  there  the  tenant  may  show  that  the  landlord's  title  has 
ceased  j  that  it  has  been  recovered  from  him  by  a  judgment  at  law,  and  that  he  haa  no 
right  to  turn  him  out  of  possession ;  or  that  the  lessor  has  assigned  or  granted  over  the 
reversion.  England  v.  Slade^  4  T.  R.  682.  JaekMon  v.  Bamslioilom,  3  Alaule  and  Selw. 
316.  But  the  tenant,  whilst  the  lease  subsists  under  which  he  has  been  let  into  posses- 
sion, will  not  be  permitted  to  show  that  his  lessor  had  no  title  at  the  time  of  the  deaiue, 
though  he  may  show  the  expiration  of  that  title*  And  he  may  show  that  his  lessor's  title 
has  expired  in  an  action  of  debt  for  rent,  reserved  upon  a  deed  indented,  where  he  would 
be  estopped  to  plead  nil  hahuit  in  tenementit.  Faimer  v.  Ekint,  Lord  Raym.  1552.  8o, 
in  debt  for  rent,  a  tenant  who  haa  agreed  in  writing  to  hold  premises  at  a  certain  rent, 
may  allege  that  the  party  with  whom  ne  made  the  contract  never  had  any  interest  in  the 
premises,  if  such  party  never  woe  in  poeeeMiion;  otherwise  not,  2  Lord  Kaym,  746,  per 
Holt,  C.  J.  So,  where  a  tenant  by  mistake,  or  misrepresentation,  pays  rent  to  a  person 
not  entitled  to  demand  it,  he  is  not  precluded  by  such  payment  from  giving  evidence,  in  a 
plea  ofnon  tenuit  modo  etforma^  against  the  supposed  landlord,  to  show  that  he  is  not  en- 
titled to  the  rent.  Robert  v«  Pitcher,  1  Marsh,  541.  In  this  case,  however,  the  plaintifT 
did  not  originally  receive  poaaession  from  the  avowant.  Paying  rent  ia,  indeed,  a  strong 
presumption;  and  the  presumption  of  title  must  be  infinitely  stronger  where  the  tenant 
receivea  possession  from  the  lessor ;  yet,  even  in  this  case,  the  continuance  of  the  lessor's 
ilitle  may  be  disputed,  though  the  tenant  cannot  maintain  poaseaaion  of  the  land,  and 
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tend  that  the  landlord  had  origimdllff  no  right  to  demiaa.  So,  in  eTenr  plea  of  eTictton, 
there  is  aii  ayerment  that  the  Teaaor  had  not  a  perfect  title  when  he  demised.  But  the 
^lea  of  eviciion  is  not  sufficient,  unleaa  it  be  added  aa  a  fact,  that  the  lessee  was  in  conae* 
quence  ousted.    Cowp.  242>. 

5.  In  repleyio,  however,  the  tenant  may  always  deny  the  demise  and  tenancy,  and  that 
*4991  ^"7  ^^^^  ^^^  ^^  arrear ;  concluding  each  plef^  to  the  ^country.  The  latter  plea  is, 
-'  inoeed,  in  the  nature  of  the  general  issue  in  this  action.  Per  Lord  Mansfield, 
lfarre»  v.  Theobald,  Cowp.  588.  It  is  under  this  plea,  or  the  plea  of  non  tenuit  modo  et 
Jorma^  that  the  tenant  may  show  that  his  landlord  s  title  has  determined  in  the  manner 
stated  above ;  but  a  suspension  of  the  rent  by  eviction  or  eipulsion  must  be  specially 
pleaded ;  and  a  mere  disturbance  in  the  possession,  or  a  trespass,  is  not  sufficient  to 
maintain  this  plea.  There  must  be  an  expulsion  in  fact.  Cowp.  242.— So,  to  an  avowry 
for  rent  it  is  a  good  pica  that,  before  the  lessor  had  any  thing  in  the  land,  a  termor  granted 
an  annuity  or  rent  charge,  and  granted  and  covenanted  that  the  grantee  might  distrain  on 
the  premises;  that  the  annuity  was  in  arrear,  and  that  the  grantee  demanded  it,  and 
threatened  a  distress;  and  that  the  plaintifi*  paid  the  amount  ofthe  rent  due,  &c.,  and  so 
nothing  in  arrear.     Taylor  v.  Zamira,  6  Taunt.  524. 

So,  to  an  avowry  for  rent,  the  tenant  may  plead  payment. of  aground  rent  to  the  superior 
landlord  ;  and  he  may  either  plead  the  payment  of  the  landlord's  property  tax,  assessed 
«nder  the  46  Geo.  III.  c.  C5.  s.  74,  or  he  may  claim  it  os  a  deduction  from  his  rent,  giving 
it  in  evidence  under  the  plea  of  nothing  in  arrear.     Clennell  v.  Sead,  7  Taunt.  50. 

But  the  tenant  cannot  avail  himself  of  any  other  set-ofT. 


•5M]  »CASE  V.  ROBERTS. 

An  action  for  money  had  and  received  will  not  lie  to  recover  back  a  sum  paid  upon 
trust,  for  a  specific  purpose,  unless  it  be  shown  that  the  trust  is  closed,  and  that  a  bal- 
ance remains  in  the  hands  of  the  trustee. 

This  was  an  action  for  money  had  and  received.  The  plaintifT  had  paid 
fiAy  pounds  into  the  hands  of  the  defendant,  for  the  purpose  of  conducting  an 
action  for  a  breach  of  promise  of  marriage,  brought  by  a  relation  of  the  plain- 
tiff. The  plaintiflf's  counsel  proved  the  payment  of  the  money  for  this  spe* 
cific  purpose ;  and  then  put  in  a  letter  of  the  defendant's,  written  to  the  plaintiff, 
in  which  he  gave  an  account  that  he  had  expended  the  money  in  a  journey  to 
Bristol,  for  the  purposes  of  the  cause.  The  plaintiff's  counsel  then  contended 
that  the  defendant  ought  not  to  have  gone  to  Bristol ;  that  it  was  not  necessary 
for  the  action ;  and  that  he  was  not  authorized  to  go  there.  He  likewise  falsi- 
fied in  some  particulars  the  defendant's  account 

Best^  Serjt.,  and  Gaselee,  for  the  defendant,  insisted  that  the  present  action 
could  not  be  maintained.  If  money  is  advanced,  and  the  purpose  for  which  it 
is  advanced  fails,  an  action  lies  to  recover  it  back :  but  this  was  in  substance  a 
trust ;  an  action  of  account  might  lie,  or  the  plaintiff  might  go  into  a  court  of 
equity;  but  money  had  and  received  could  not  be  maintained.  The  defendant 
has  furnished  an  account,  and  discharged  himself  by  it ;  if  he  has  been  guilty 
of  a  breach  of  trust,  the  plaintiff  must  have  recourse  to  another  tribunal. 

Faughant  Seijt.,  contra, 
*50l1  *BuRR0U0H,  J.—- If  money  is  paid  into  the  hands  of  a  trastee  for  a 
-I  specific  purpose,  it  cannot  be  rec4)vered  in  an  action  for  money  had  and 
-eceived,  until  that  specific  purpose  \b  shown  to  be  at  an  end.  The  action  for 
money  had  and  received  must  not  be  turned  into  a  bill  in  equity  for  the  purpose 
of  discovery.  If  the  plaintiff  show  that  the  specific  purpose  has  been  satisfied ; 
that  it  has  absorbed  a  certain  sum  only,  and  left  a  balance ;  such  balance  (the 
trust  being'  closed)  becomes  a  clear  and  liquidated  sum  for  which  an  action  will 
lie  at  law.  Whilst  the  matter  remains  in  account,  and  is  charged  with  the  spe- 
cific trust,  the  action  for  money  had  and  received  will  not  lie. 

The  cause  was  afterwards  settled. 

Faughan,  Serjt.,  and ,  for  plaintiff. 

£e$if  &eqUf  aid  GasdeCt  for  defioiulaat 
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Anunipsit  lies  to  recover  the  balance  of  a  banker's  account,  however  voluminoas  it 
may  be  ;  an  J  the  plaintiff,  in  such  case,  is  not  bound  to  bring  an  action  of  account. 
Tomkint  v.  Wiltihire^  1  Marsh.  115. 
Assumpsit  likewise  lies,  where  payment  has  been  made  upon  a  contract  which  has  been 
ut  an  end  to ;  but  if  it  continue  open,  the  plaintiff  can  only  recover  damages  for  the 
reach  of  it ;  and  then  he  cannot  declare  generally,  but  must  state  his  special  contract. 
Tower*  V.  Barrett,  1  T.  R.  133.  The  difference  between  those  cases  where  the  contrac? 
continues  open,  and  where  it  is  not  so,  is  this : — ^If  the  contract  be  rescinded,  as,  where 
by  the  terms  of  it,  it  is  left  in  the  plaintiff's  power  to  rescind  it,  and  he  does  so ;  or  where 
the  defendant  afterwards  assents  to  'its  being  rescinded,  the  plaintiff  is  entitled  to  r«KQA 
recover  back  his  whole  money,  and  then  an  action  for  money  had  and  received  will  *-  ^^ 
lie.  But  if  the  contract  be  open,  the  plaintiff's  demand  is  not  for  the  whole  sum,  but  fur 
damages  arising  out  of  the  contract ;  and  then  it  is  incumbent  upon  him  to  state  the  spe* 
cial  terms.  Id.  ibid.  But  where  there  is  a  trust,  or  honorar;^  employment ;  a  transaction 
rather  of  confidence  than  contract  which  is  too  vague  and  iiideterminate  for  the  law  t<» 
raise  or  imply  an  assumpsit,  the  parties  are  without  a  remedy  in  a  court  of  law,  whilst  the 
trust  remains,  and  must  seek  redress  in  equity.  And  a  contract  cannot  be  rescinded  by 
one  party  for  the  default  of  the  other,  unless  both  can  be  put  in  itatu  quo  as  before  the 
contract,  5  East,  549. 


•YORK  [•SOS 
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REED  et  al.,  Assignees  of  PROCTOR,  a  Bankrupt,  v.  AYTON  et  al. 

A  trader  may  make  a  transfer  of  his  goods,  on  the  eve  of  bankruptcy,  to  a  creditor  who 
compels  him  so  to  do  by  any  threat ;  but  a  voluntary  and  fraudulent  preference  is  an  act 
movmg  from  the  trader,  whereby  he  eleeti  to  favor  a  particular  creditor. 

Trover,  to  recover  the  value  of  some  flour,  which,  it  was  contended,  that 
the  defendants  had  obtained  from  the  bankrupt  in  fraudulent  preference.  The 
bankrupt  carried  on  business  at  Famit  in  the  county  of  Durham  ;  and  the  de- 
fendants were  flour  factors,  at  Newcastle.  The  bankrupt  had  purchased  lOO 
sacks  of  flour  of  the  defendants,  and  had  accepted  bills  for  the  price :  the  flour 
was  shipped  for  London  by  the  bankrupt's  direction,  and  consigned  to  Fell  ^ 
Co.f  his  agents,  who  were  flour  factors.  The  flour  arrived  in  London  in  June, 
1813  ;  and  the  bankrupt,  upon  the  representation  of  Fell  ^  Co.,  wrote  to  the 
defendants,  complaining  of  the  quality.  A  correspondence  took  place  on  this 
subject,  but  nothing  was  finally  arranged.  On  the  20th  of  June,  Proctor's 
affairs  having  become  embarrassed,  he  went  to  London  for  the  purpose  of 
arranging  them.  At  this  period  the  defendants  had  notice  *of  the  (lis-  r»rA4 
honor  of  a  bill  which  the  bankrupt  had  accepted,  and  paid  to  them  upon  ^  *' 
another  transaction.  They  immediately  required  him  either  to  take  it  up,  or 
lodge  goods  in  their  hands  to  cover  the  amount.  On  the  30th  of  June,  the 
bankrupt  rejected  the  flour,  on  the  score  of  inferiority ;  and  on  the  2(1  of 
July  gave  an  order  on  Fell  4*  Co.  to  deliver  it  to  the  defendants.  Fell  ^  Co.. 
had  previously  sold  35  sacks,  for  which  they  accounted  to  the  defendants  in 
money,  and  re-shipped  the  residue  to  their  order  at  Newcastle,  On  the  same 
day  the  bankrupt  wrote  to  his  son  at  Yarm,  desiring  him  to  close  his  shop  and 
warehouse,  as  he  found  it  impossible  to  go  on.  Shortly  afterwards  a  commis- 
sion issued,  founded  on  an  act  of  bankruptcy  alleged  to  have  been  committed 
on  the  5th  of  July. 

Scarlett  and  LiUtledaUf  for  the  defendants,  contended,  that  this  was  no  fraud* 
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nlent  preference.    They  relied  on  Harmon  v.  FUher^  Cowp.  123,  and  D% 
ToMttt  V.  Carroll,  1  Starkie,  88. 

Jhdlock,  Serjt.,  for  the  plaintiflTs. — ^This  was  a  fraudulent  preference.  In 
De  ToBtd's  case  there  were  circumstances  of  menace  which  overcame  the  free 
will  of  the  party.  But  here  was  no  menace ;  no  legal  coercion.  The  bank- 
rapt  was  merely  pressed  for  a  remittance  to  cover  a  dishonored  bill.  His  act 
was  voluntary ;  and,  as  part  of  the  flour  had  been  sold,  the  contract  could  not 
be  rescinded  on  the  alleged  inferiority  of  the  quality.  The  importunity  of  a 
^p.^f.'y  creditor  is  not  *inconsistent  with  a  fraudulent  preference.  Singleton  ▼. 
-^  Butler,  2  Bos.  and  Pull.  283.  The  test  of  a  fraudulent  preference  was 
this :  if  the  act  done  confer  a  benefit  upon  the  creditor,  and  none  upon  the 
bankrupt ;  redeeming  him  from  no  difficulty  or  pressure  ;  not  thereby  enabling 
him  to  go  on  any  longer  as  a  solvent  man ;  but  leaving  him  precisely  in  the 
same  situation  as  before ;  such  act  falls  within  the  meaning  of  a  fraudulent 
preference.     Thornton  v.  Hargreaves,  7  East,  654. 

Wood,  Baron. — ^A  creditor,  who  believes  his  debtor  to  be  embarrassed,  may 
press  him,  and  obtain  a  transfer  of  his  property,  though  the  transfer  take 
place  on  the  eve  of  bankruptcy.  The  law  presumes  the  transfer  to  be  fraudu- 
lent  only  where  it  is  voluntsury.  If  made  under  force  or  terror,  the  bankrupt 
cannot  be  said  to  yield  to  favor,  but  to  fear.  A  voluntary  disposition  explains 
itself:  it  is  an  act  moving  from  the  trader ;  and  a  bankrupt  cannot  be  a  volunteer, 
who  has  no  choice  but  to  yield  the  thing  demanded,  or  to  go  to  prison.  In  this 
case,  I  think,  the  flour  was  not  to  be  considered  as  property  simply  and  abso* 
lately  vested  in  the  bankrupt ;  but  the  contract  was  still  open.  Proctor  ob* 
jected  to  the  quality.  That  objection  is  still  unsettled  when  an  order  is  given 
to  the  factor  to  return  it.  The  bankrupt,  till  acceptance,  had  a  right  to  rescind 
the  contract  In  this  view  of  the  case  it  steers  clear  of  the  question  of  fraudu- 
lent preference.  But,. as  it  may  be  said  that  this  objection  to  the  quality  was  to 
*2^ftl  screen  a  transaction  which  was  in  substance  a  *fraudulent  preference. 
^  I  shall  leave  it  to  the  Jury.     I  think  it  a  fair  transaction. 

Verdict  for  the  defendants. 

Hullockj  Sent.,  and  WUktnson,  for  the  plaintifls. 

Scarlett,  and  Littledale,  for  the  defendants. 


•!MW1  'HUTCHINSON  et  al.,  Assignees  of  WARDELL,  a  Bankrupt,  v 
^^  GASCOIGNE,  Esq. 

An  attorney,  who  becomes  a  general  depositary  of  the  money  of  his  clients,  and  of  other 
persona,  which  he  invests  upon  securities,  charging,  in  addition  to  his  fees  for.  pre* 
paring  the  securities,  a  compensation  (no  matter  by  what  name)  and  who  unites  this 
occupation  with  the  business  of  a  conveyancer,  &>c.,  is  a  trader  within  the  meaning  of 
the  bankrupt  laws. 

Trover  against  the  sheriff  of  Yorkshire,  The  question  was,  whe^er  Wir- 
dell  was  a  trader  within  the  meaning  of  the  baiikrupt  laws,  ff^ardell  was  an 
attorney  principally  engaged  in  conveyancing ;  but  he  was  frequently  employed 
to  put  out  money  upon  bond  or  mortgage,  in  which  cases  he  obtained  a  profit 
upon  drawing  the  securities.  It  was  in  evidence,  th:it  several-  persons,  not 
otherwise  his  clients,  had  deposited  money  with  him  for  the  express  purpose  of 
putting  it  out ;  and  persons  in  want  of  advances  often  applied  to  him  for  loans. 
He  used  frequently  to  place  deposits  left  with  him  in  a  banker's  hands,  in  his 
own  name,  till  he  got  customers  to  take  it :  he  then  drew  tlie  deeds,  and 
charged  procuration  money.  In  tlie  course  of  six  years  several  thousand 
pounds  had  been  deposited  with  him  for  this  purpose,  which  he  put  out  upon 
Vol.  iu.— 26 
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fecuiiliefl.  No  particular  aeeuriiies  were  pointed  out  to  him,  but  he  choee  them 
himself.  Persons  ofVen  applied  to  him  to  borrow  money,  and  others  to  get 
them  mortgages,  bonds,  annuities,  Sie,  This  was  the  principal  part  of  his 
business.  He  was  described  in  the  comxnission  of  bankrupt  as  a  money  sciiv- 
ener. 

Jiiehardson  and  Tlndall,  for  the  defendant,  contended,  that  Warddl  was  not 
liable  to  the  ^bankrupt  laws.  A  person,  indeed,  may  unite  with  the  busi-  r^^uM 
sess  of  an  attorney  a  business  which  will  subject  him  to  bankruptcy.  ^ 
But  what  was  the  business  of  a  scrivener  !  It  was  a  substantive  independent 
business  of  itself  and  not  an  incident  to  the  business  of  an  attorney.  Scriveners 
are  first  mentioned  in  the  statute  of  2 lof  James.  Bankers  were  formerly  not  known 
in  this  countr}' ;  and  scriveners  were  then  employed  to  invest  money  in  private 
securities.  Their  business  was  superseded  by  bankers,  and  the  facility  of  in« 
vesting  money  in  government  stock.  ff^ardeU  was  not,  properly  speaking,  a 
scrivener.  It  is  true  that  he  received  his  cHents'  money ;  that  he  laid  it  out, 
and  charged  a  procnration  fee ;  but  this  was  only  in  cases  where  the  money 
passed  directly  from  the  lender  to  the  borrower.  But  he  did  not  do  this  as  a 
means  of  general  business.  Recourse  was  had  to  him  only  in  the  character  of 
an  attorney.  He  was,  substantially,  a  solicitor  and  conveyancer.  Procuratioii 
money  was  a  profit  incidental  to  this  business.  Two  things  must  concur  tc 
constitute  a  scrivener.— -1.  He  must  get  into  his  hands  the  money  or  securi- 
ties of  other  persons  upon  truBt  and  credit.  2.  He  must  follow  it  as  a  business 
and  trade  gtrurally*  They  cited  Ex  Parte  Warrea^  2  Sch.  and  Lef.  414 
and  AdamM  v.  Mtukin,  3  Camp.  534. 

Scarlett,  for  the  plaintiffs.^ — ^This  man  was  a  scrivener,  and  an  attorney  also. 
He  united  the  profits  of  the  two  trades.  It  is  tlte  business  of  an  attorney  to 
prepare  securities  for  the  advance  of  money,  to  investigate,  to  recommend,  or  tc 
^reject  them  ;  but  it  is  not  his  business  to  chaise  procuration  fees  for  ne-  r«iu|Q 
gotiating  loans  ;  still  less  is  it  his  business  to  become  a  resort  for  borrow-  L 
era  and  lendera,  receiving  a  remuneration  from  both  ;  not  simply  for  the  deeds  he 
prepares,  bat  for  the  intercoHrae  he  facilitates,  and  the  benefit  he  confcre  by  pe- 
cuniary negotiations.  This  case  was  clearly  distinguishable  from  the  cases 
cited.  He  dwelt  particularly  upon  die  expressions  of  Lord  C.  J.  GOfba,  in  the 
conclusion  of  his  judgment  in  Mams  v.  Afalkin, 

Wood,  Baron. — I  have  no  doubt  upon  this  case  ;  there  is  sufficient  evidence 
that  the  bankrupt  carried  on  the  business  of  a  money  scrivener ;  and  his  uniting 
it  with  the  business  of  an  attorney  will  not  exempt  him  from  tlie  bankrupt  laws. 
If  he  had  received  jnoney  as  a  mere  channel  to  convey  it  from  a  borrower  to 
a  lender,  or  from  one  client  to  another  client ;  deriving  his  profit  from  drawing 
the  securities,  and  the  business  of  an  attorney  and  a  conveyancer  in  which  such 
a  transaction  might  incidentally  engage  him,  he  could  not,  in  propriety,  be  called 
a  money  scrivener.  But  he  is  not  a  channel,  but  a  depositary  of  the  money  of 
ether  persons,  who  come  to  liim,  not  simply  in  his  character  of  an  attorney,  but 
as  a  money  agent.  He  receives  their  money;  he  places  it  in  his  banker's  hands 
in  his  own  name.  He  is  trusted  with  it  to  lay  it  out  in  securities  gencraQy,  at 
his  own  discretion ;  and  he  demands  a  remuneration  for  so  doing.  It  does  not 
signify  whedier  he  receives  it  as  procuration  money,  or  in  any  other  r«gt  a 
name  or  *shape.     It  is  substantially  the  business  of  a  scrivener.  ^ 

Verdict  for  the  plaintiff. 

Scarlett^  MXid  Htdioek,  SerjL,  and  PFUkiiuon  for  the  plaintiffs. 

Richardwn  and  TindaH  for  the  defendant. 

REPORTER'S  NOTE. 

• 

Commissions  of  bvnkmptcy  against  attorneys,  which  haye  been  fret^uent  of  Ute  yeazs, 
tiSTe  arisen  from  an  insensible,  and,  apparently,  an  unintentional  transition  of  the  profes> 
sion  and  business  of  on  attorney,  into  tne  lucrative  receiving  and  putting  out  of  the  money 
•f  his  filisntKi  which  was  formerly  the  excliuive  •ocupatioa  of  a  scrivener.    As  an  «ts«« 
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B«f ,  it  M  totftlly  «Biieee««ff  to  nf,  that  ao  raaa  it  subject  to  the  buikrept  Uw«,  mb  ht 
neither  bayM  nor  tells,  nor  putt  hit  own  or  other  perton's  property  to  risk.  It  it  a  profes- 
tion,  and  not  a  trade.    This,  of  itself,  is  a  tufficient,  and  indeed  the  tole,  distinctioa. 

But  if  to  the  business  of  an  attorney  he  voluntarily  adds  that  of  a  lucrstive  taking,  and 
tettiof  out  of  the  money  of  Mher  persons,  he  manifestly  superinduces  the  trade  of  a  scriv* 
ener.  And  as  a  scrivener,  he  becomes,  not  only  by  the  eipress  words  of  the  statute  of  21 
Jamea  I.  cap.  19,  but  by  the  whole  scope  and  construction  of  the  bankrupt  laws,  a  trader, 
and  of  course  subject  to  bankruptcy. 

It  seems  sn  error,  however,  to  confound  the  description  of  a  banker  and  a  scrivener, 
and  to  consider  the  scrivener  as  having  only,  in  earlier  times,  preceded  the  banker.  The 
£ict  teemt  to  be,  that  the  tcrivener  more  nearly  resembles  the  modern  stock-broker  than 
the  banker.  The  office  of  the  scrivener  was  to  receive  and  employ  his  customer's  money 
to  the  best  advantage,  for  which  he  obtained  a  commission  from  borrower  and  lender. 
If  be  united,  as  probably  some  did,  the  profession  of  an  attorney,  he  made  an  additional 
profit  b^  the  preparing  of  the  securities.  It  is  unnecessary  to  insist  that  such  a  descrip- 
«....  tion  of  business  is  Lnmedistely  within  the  aim  and  *intent  of  the  bankrupt  laws. 
*  The  scrivener  was,  however,  (upon  some  occasions  only,)  a  banker.  The  modern 
banker  was  the  ancient  goldsmith.  The  scrivener  laid  out  the  money  intrusted  to  him 
for  his  coatovera.  The  banker  receives,  and  lays  it  out  for  himself.  This  is  the  distinc- 
tion. , 

The  scrivener  has  been  superseded  in  modem  times  partially  b^  the  stock'broker ;  and, 
is  aome  degree,  though  slightly,  by  the  banker.      The  quantity  of  public  stock,  and 

S»vernment  securities,  afford  every  one  an  easy  opportunity  of  investing  property ;  and 
ers  is  no  longer  any  necessity  of  seeking  out  agents  to  find  a  profitable  employment  for 
money.  But  it  is  not  to  be  inferred  from  any  of  the  cases  that  an  attorney  becomes  a 
lerivener  merely  because  he  receives  money,  end  by  the  direction  of  his  clients,  invests  it 
m  securities ;  cnarging  his  legal  fees  on  the  deeds,  snd  a  professional  compensation  for 
his  labors.  The  distinction  is,  he  must  not  make  the  receiving  and  letting  out  of  money 
his  htumeu  and  occupation ;  nor  must  he  be  in  the  habit  of  taking  (what  would  certainly 
be  regarded  as  the  peculiar  pro6t  of  the  scrivener)  a  compensation  for  such  putting  out, 
beyond  his  professional  fees.  He  must  not,  in  fact,  take  either  procuration  money  or 
commission ;  (as  9ueh)  for  this  would  be  trsdins.  In  a  word,  in  all  his  transactions  the 
character  of  an  attorney  must  be  uppermost ;  and  when  he  appears  in  the  function  of  putting 
oat  the  money  of  his  employers,  such  putting  out  must  be  tncidental  only  and  collateral  to 
the  business  of  an  attornejr.  In  the  same  manner,  and  upon  the  same  principle  as  a  farmer, 
or  landholder,  having  a  brickfield,  or  a  fishery,  upon  his  estate,  msy  make  up  the  bricks, 
or  salt  the  fish,  of  that  field  or  fishery,  because  forming  an  incidental  part  of  his  general 
produce:  and  because  such  an  operation  is  necessary  to  its  sale.  This,  in  factj  contains 
the  whole  principle,  both  of  the  law,  and  of  its  distinctions. 

But  it  becomes  necessary  to  enter  more  extensively  into  this  question,  as  s  practice  is 
now  becoming  very  general  of  suing  out  commissions  of  bsnkruptcy  against  attorneys  as 
money  scriveners ;  a  practice  which,  it  is  hoped,  the  courts  will  discourage  to  the  utmost 
Hmitsof  the  law;  as,  upon  one  part,  it  tends  to  degrade  a  liberal  profession;  and,  upon 
*5121  *^  other,  it  appears  to  be  an  *unworthy  artifice  to  extend  the  rigor  of  a  law,  almost 
^  pensl,  to  cases  never  within  its  contemplation.  The  21  Jsc.  I.  c.  19,  was  the  first 
act  which  introduced  scriveners  as  subject  to  ttie  bankrupt  laws.  The  words  are,  a  per- 
son '*  that  uses  the  trade  and  profession  of  a  scrivener,  receiving  other  men's  moneys  or 
estates  into  his  trust  or  custody."  This  is  a  legislative  exposition  of  what  was  meant  by 
the  term  scrivener.  In  this  statute  the  business  of  a  scrivener  is  described  as  a  trade  or 
profession;  that  it,  a  profession  so  connected  with  trading,  that  the  legislature  was  doubt- 
ful by  what  term  to  describe  it.  It  is  to  be  lamented  that  the  business  of  a  scrivener, 
technically  as  such,  having  totally  passed  away,  we  are  left  to  collect  what  it  formerly  was 
rather  horn  the  loose  description  of  those  times,  than  from  any  thing  we  see  amongst  our- 
•elves.  It  appears,  however,  from  Stowe,  that  a  company  ofscriveners  was  incorporated 
in  Lomdoiif  in  the  reign  of  James  I.  Book  5,  p.  200. 

In  2  Gq.  Cases  Abr.  707,  some  notion  msy  be  deduced  of  the  proper  occupation  of  a 
tcrivener  from  the  caseSi  there  reported:  see.  likewise,  Vincr's  Abridgment,  Vol.  19, 
p.  289.  It  appears  from  these  cases,  that  he  was  neither  the  attorney,  nor  the  banker;  he 
did  not  prosecute  suits  and  actions ;  he  did  not  prepare  conveyancing  as  a  matter  of  general 
busineta;  nor  did  he,  like  the  banker,  become  ageneral  depositiAy  ot  the  monev  of  another, 
the  mere  agent  of  an  account  current.  Ho  was  employed  to  find  out  securities  tor  the  profits- 
able  investment  of  money ;  his  discretion  was  trusted  on  these  occasions ;  property  was 
deposited  with  him ;  ana  the  money  of  his  several  customers  was  probably  allowed  to 
accumulate  in  his  hands,  whilst  he  was  occupied  in  such  sesrch.  It  appears,  likewise* 
from  the  old  caaes,  that,  like  our  factors  and  brokers,  he  became,  upon  so«ne  occasions, 

Karanty  for  his  own  transactions,  upon  the  manifest  mercantile  reason  of  the  parties 
ing  better  known  to  him  than  they  were  to  each  other.  Here,  therefore,  were  two 
functions,  which  at  once  constituted  him  a  trader,  and  brought  him  within  the  eompaaa 
of  the  bankrupt  laws ;  and  the  absence  of  which,  in  the  character  of  an  attorney,  afTorda 
the  main,  and  indeed  the  sole  distinction  between  the  two.  The  setting  the  moneys  and 
*3131  ^'^^*  of  other  men  into  his  possession ;  being  trusted  witn  *them ,  dealing  with 
them  upon  his  own  discretion  m  the  course  of  trade ;  and  this,  not  incidentally,  but 
at  the  general  and  discriminating  habit  of  his  occupation. 

But  these  principles  will  better  appear  by  subjoining  the  catet,  which  miiat  necettarily 
be  dona  at  some  length,  which  the  importance  of  the  inquiry  must  eaeute.    la  JSa  jiarit 
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Bvrckall^  1  Atk.  141,  Lord  Rardwieke  tays,  '*a  scrivener  comes  within  the  meaninr  of 
the  wprde  hankers,  brokers,  and  factors,  used  in  5  Geo.  II."  In  Ex  parte  Wihom,  I  Atk. 
217,  the  same  authority  says,  '*a  scrivener  does  not  keep  an  open  shop;  and  ^et  as  \\q 
receives  money  belonging  to  other  people,  and  places  it  out  on  securities,  which  is  the 
business  of  a  scrivener,  he  may  become  a  bankrupt.'*  In  Willelt  v.  Chambers,  Cowper 
S14,  Lord  Manffield,  speaking  of  a  scrivener,  says,  that  **he  understands  a  scrivener  to 
be  a  person  who  was  employed  to  lend  out  money  for  others  on  security,  and  got  procura- 
tion money  iri  the  transaction.*'  In  Ilampson  v.  Harrison,  2  Esp.  1  N.  P.  555,  per  Lord 
Kenyan,  *'  It  is  impossible  to  suppose  that  every  man  who  receives  the  money  of  another 
into  iiis  possession,  and  makes  some  kind  of  use  of  it,  thereby  becomes  a  scrivener.  Such 
a  doctrine  would  subject  parlies  to  the  bankrupt  laws  to  whom  the  law  never  intended 
them  to  extend.  It  would  extend  to  the  steward  and  receiver  of  landed  property ;  and,  in 
fact,  to  every  person  in  business.  When  the  statute  passed,  the  business  of  a  scrivener 
was  well  understood ;  the  statute  had  those  particular  persons  in  view  who,  ro  ftomrfie, 
carried  on  the  business  of  a  scrivener.  The  acts  relied  on  to  constitute  a  scrivener  must 
apply  to  persons  who  used  to  act  as  they  did,  not  where  a  person  receives  and  pays  money 
as  the  bankrupt  in  the  present  case  has  done."  His  lordship,  therefore,  determined,  that 
a  clerk  in  the  custom-house,  who  took  debentures  for  mercnants,  and  had  a  commission 
allowed  on  the  receipt  of  them,  and  employed  the  money  which  he  so  received  in  discount* 
inff  bills  for  his  own  use,  was  not  a  scrivener  within  the  meaning  of  the  bankrupt  laws. 

The  next  case  of  importance  is  the  case  of  Ex  parte  Warren,2  School,  and  Lefroy,  414. 
In  that  case  it  was  decided,  that  a  scrivener,  within  the  meaning  of  the  bankrupt  laws, 
was  a  person  having  money  put  into  his  hands  to  lay  out  on  *0ecurity ;  and  laying  it  r«ei4 
out  accordingly  in  the  ordinary  course  of  his  dealing,  and  making  pront  by  taking  a  *- 
commission:  but  that  a  practising  attorney,  acting  in  the  common  and  ordinary  business 
of  his  orofossion,  did  not,  by  occasional  negotiations  of  loans  of  money,  for  which  ho 
receivea  procuration  fees,  thereby  become  a  scrivener  within  the  meaning  of  the  bankrupt 
laws.  In  this  case,  Lord  C.  J.  Vownes,  who  assisted  Lord  Eedesdale,  observes,  that  he 
understood  a  scrivener  "to  be  a  person  who  is  in  the  habit  of  receiving  money  from  his 
employers  fjr  the  purpose  of  laying  it  out  in  securities  for  them."  The  Lord  Chancellor, 
in  a  very  elaborate  judgment,  says,  "  This  distinction  may  be  fairly  drawn  in  every  case, 
vix.  whether  the  business  transacted  was  incidental  to  the  character  of  an  attorney  or 
solicitor,  or  distinct  from  it.  The  statute  of  21  Jac.  I.  c.  19,  uses  the  words  trade  or  pro' 
fesaion  of  a  scrivener.  The  old  word,  chevizance,  being  out  of  use,  it  had  become  doubt- 
t'al,  whether  a  scrivener  was  included  in  the  act ;  and,  therefore,  (it  should  seem)  these 
words  were  introduced.  In  this  statute,  the  business  of  a  scrivener  is  described  as  a  trode 
or  profession.  When  we  look  to  what  has  been  the  construction  of  this  act  in  England, 
it  is  pretty  clear,  particularly  from  expressions  attributed  to  Lord  Harktcicke^  what  per- 
sons were  within  the  description  of  a  scrivener.  Under  the  old  act  were  included  persons 
who  really  did  carry  on  a  species  of  trade,  much  the  same  as  that  of  bankers  or  lactors; 
that  is,  they  took  property  into  their  hands  with  which  they  were  entrusted;  taking  profit 
by  way  of  commission;  but,  generally,  taking  the  commission  only  from  the  person  who 
borrowed  the  money,  and  not  from  the  persons  whose  money  was  lent.  In  process  of 
time  the  character  of  scriveners^'^became  uncommon,  because  dealings  in  money  had 
increased  to  such  a  degree,  that  new  descriptions  of  persons  arose  wno  transacted  the 
business,  which  had  been  before  transacted  by  scriveners;  persons  who  acted  as  bankers; 
and  persons  who  acted  as  brokers:  the  former  receiving  and  pa}^ing  money  as  directed  by 
their  principal;  the  latter,  negotiating  transactions  of  borrowing  and  lending.  It  was 
thought  necessary  to  make  these  persons  liable  to  the  bankrupt  Taws  by  express  words ; 
and,  accordinglv,  this  was  done  by  5  Geo.  II.  A  factor  did  not  come  within  the 
^description  of  the  former  laws;  because,  though  he  bought  and  sold,  it  wos  not  for  r«5te 
himself,  but  for  others:  and,  with  respect  to  factors,  brokers,  and  bankers,  the  ^ 
policy  seems  to  have  been  this;  that  as,  in  the  nature  of  their  dealing,  thev  did,  in  a  cer- 
tain way  of  trade,  §et  other  men's  money  into  their  hands,  and  might  deal  fradulently  or 
unfortunately  with  it,  they  became  proper  objects  of  the  bankrupt  laws.  This  was  exactly 
the  reason  for  which  a  scrivener  was  considered  as  a  proper  object  of  those  laws  by  the 
statute  of  James  the  First ;  because  he  ^ot  into  his  hands  the  money  of  other  men  in  the 
ordinary  course  of  his  dealing.  But  it  is  not  merely  handling  other  men's  money  which 
makes  a  man  a  proper  object  of  these  laws:  he  must  get  that  money  into  his  hands  in  a 
course  of  trading,  whether  that  trading  be  for  his  benefit  only,  or  for  other  men's  also,  as 
in  the  case  of  a  lactor.  It  is  not  to  be  implied  that  every  attorney  who  transacted  a  loan 
of  money,  and  took  money  for  transacting  the  loan,  was  subject  to  the  bankrupt  laws. 
Lord  Kenyan,  in  the  case  of  Hampson  v.  Harrison,  2  Esp.  N.  P.  555,  determines,  that  the 
mere  receiving  of  other  men's  money,  charging  a  commission  on  the  receipt,  and  employ- 
ing the  money  whilst  in  his  hands,  lor  his  own  benefit,  did  not  make  a  man  a  bankrupt. 
I  think,  therefore,  it  must  now  be  pretty  well  understood,  that  an  attorney,  or  solicitor 
acting  in  his  common  and  ordinary  business,  and  merely  taking  procuration  money  on  ft 
loan,  does  not  thereby  become  a  scrivener  liable  to  the  bankrupt  laws.  But  Mr.  "ivnrren 
is  now  represented  to  be  standing  as  a  person  in  a  different  situation ;  as  a  person  generally 
known  as  dealing  in  a  different  cnaracter;  as  dealing  for  loans  of  monev;  having  money 
put  into  his  hands  to  lay  out  upon  securities ;  and  lajring  it  out  accordingly  in  the  ordinary 
course  of  the  trade  of  a  scrivener,  within  the  meaning  of  the  statute  of  James  the  First. 
If  this  case  can  he  established  the  commission  must  stand.  An  issue  was  directed  to  a  court 
<\f  Uw,  and  Warren  was  found  not  to  be  a  broker  or  scrivener  within  the  meaning  of  th« 
bankrupt  laws. 
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The  caae  next  in  order  is  Ex  parte  Malkin,  which  was  a  petition  to  the  Lord  Chancellor, 
£U9»,  (7':ne,  1813.)  to  supersede  a  commission  against  one  Adami^  who  was  described  in 
*j161         commission  as  a  ^scrivener,  dealer,  ana  chapman,  &,c.  Tbe  evidence  to  support 
'  the  trading  was  principally  produced  from  his  own  books  and  papers ;  and.  so  far 
from  proving  that  he  was  a  scrivener,  it  merely  proved  that  be  was  a  practising  attorney. 
The  acts  rened  upon  to  prove  Adama  a  scrivener  were  transactions  in  which  he  had  been 
concerned  for  several  clients  from  1806  to  1811,  purchasing  and  selling  estates;  receiving 
and  accounting  for  the  interest  of  the  money  whilst  in  his  hands;  negotiating  loans  on 
mortgage  and  annuity ;  receiving  bills  and  other  property ;  investing  part  in  security ;  and 
retainins  part  to  answer  occasional  drafts.    In  support  of  the  petition,  the  cases  above 
cited,  oi  Ex  parte  Warren,  Willell  v.  Chamheret  and  Hampson  v.  Harruen,  were  relied 
upon.    Against  the  petition  it  was  contended,  that  the  sound  distinction  had  been  taken 
by  Lord  Monsjleld,  in  the  case  in  Cowper,  814.^'  That  an  attorney  who,  in  addition  to 
the  profit  deiived  from  preparing  the  instrument  in  money  transactions,  takes  also  com- 
miraion  or  procuration  money,  may  be  a  scrivener.'*     The  Lord  Chancellor,  in  giving 
judgment,  thus  expresses  himself,  **  The  notion  amongst  old  conveyancers  was,  that  a 
scrivener,  who  drew  the  deeds,  could  make  no  charge  for  that ;  that  his  procuration  in- 
cluded all.    In  the  annuity  act  the  legislature,  speaking  of  an  attorney  taking  more  than 
10«.  per  cent,  for  procuring  a  loan,  did  not  conceive  that,  by  that  description,  they  reached 
a  scrivener;  as  there  is  a  distinct  description  of  him,  {vide  the  17ih  Geo.  III.  c.  26.)    I 
have  certainly  heard  a  scrivener  described  as  a  person  taking  a  procuration  for  procuring 
money,  and  that  included  all.   He  could  not  unite  the  two  professions,  and  make  a  double 
charee.    The  practice  of  a  scrivener  changing 'procuration  money  arose  upon  this;  that 
his  charge  as  an  attorney  was  illegal,  unless  he  was  an  attorney.  Lord  Kenyan — ^I  remem- 
ber, he  said,  that  if  an  attornev,  engaged  in  the  affairs  of  a  family,  and  laying  out  their 
monev  in  mortgages,  was  employed  only  in  conveyancing,  his  bill  could  not  be  taxed,  as 
if  he  had  carried  on  suits ;  and  attorneys,  instead  of  making  out  bills  for  conveyancing, 
'sharged  procuration,  in  order  to  avoid  taxation.    My  own  notion  upon  the  subject  is,  that 
if  an  attorney  takes  procuration  for  loans  as  well  as  his  fees  as  an  attorney,  acting  in  the 
^Sin  ^^''™^'  capacity  to  such  an  extent  as  *to  afford  evidence  of  his  intention  alwaye  to 
'^  do  so,  he  may  be  the  object  of  a  commission  as  a  scrivener.    It  can  never  be  repre- 
lenied  that  every  attorney  is  a  scrivener.    The  professions  are  very  different:  in  fact,  the 
^•ame  person  may  be  both;  but  then  it  must  be  ascertained  in  which  transaction  he  is  the 
•ne  or  the  other;  and  I  very  much  doubt  whether  the  policy  of  the  law  would  permit  him 
to  be  both  in  the  same  transaction,"  2  Vesey  and  Beames,  31.    Issues  were  directed  to 
try.  first,  whether  Adame  was  a  scrivener ;  secondly,  whether  he  was  a  broker.    At  the 
tnal  of  the  issuK  in  the  Court  of  Common  Pleas,  vide  3  Camp.  534,  some  evidence  was 
brought  forward  which  had  not  been  presented  to  the  Chancellor  upon  the  petition.    It 
ap^ired  that  AdamSt  in  all  the  transaction  relied  upon  to  prove  him  a  scrivener,  had 
ic'cd  in  the  ordinary  business  of  an  attorney;  that  the  attorney  was  always,  and  oii  every 
ikccasion,  predominant;  that  some  of  his' relations,  indeed,  having  no  banker  of  their  own, 
had  deposited  money  and  bills  with  him  to  be  deposited  with  Am  banker.    In  the  negotia- 
tion for  the  sale  of  estates^  of  which  there  were  only  three  instances,  he  had  received  rent, 
ind  assisted  in  procuring  the  loan  of  money ;  but  then  he  had  drawn  the  mortgage  deeds 
IS  an  attorney.    It  did  not,  however,  appear  that  he  was  ever  intrusted  wiih  the  money 
•f  any  persona  to  lay  out  for  them  at  kin  diecretiou;  although  he  was  sometimes  the  hand 
employed  by  ode  party  to  deliver  over  tbe  money  to  another,  when  it  was  advanced  and 
when  it  was  repaid.     He  was  not,  however,  in  any  comprehensive  meaning,  the  deposi- 
tary of  the  money  of  his  clients;  nor  waa  it  proved,  in  any  one  instance,  that  he  had  the 
money  of  other  men  in  his  general  tniat  and  cuatody.    He  was  employed  principally  in 
negoiiaiing  pecuniary  transactions;  as  a  channel  from  borrower  to  lender,  and  not  as  a 
ieposiinry. 

Lord  Chief  Justice  GUbtj  who  tried  the  issues,  thus  expresses  himself  in  the  report  :~> 
"The  person,  to  be  considered  a  acrivener,  must  carry  on  the  trade  or  profession: 
It  must  be  an  occupation  to  which  he  resorts  in  order  to  ^et  his  living.  To  be  a 
fcrivener  within  the  meaning  of  the  statute,  he  must  likewise,  in  the  course  of  this 
*5181  ^<^*ip^t*<>n«  receive  other  men's  moneys  into  his  trust  or  ^custody.  It  appears 
''  from  the  old  cases  that,  before  bankers  and  brokers  were  so  easy  to  be  found,  the 
scrivener  was  the  person  with  whom  people  were  accustomed  to  deposit  their  money,  in 
order  that  he  might  lay  it  out  for  them  when  he  should  find  a  proper  opportunity.  The 
ccrivener  in  the  meantime  had  the  use  of  it,  and  could  not  be  questioned  for  the  profit  he 
jnade  of  it  till  he  laid  it  out :  he  was  trusted  as  a  banker.  It  waa  not  a  specific  sum  which 
in  moneys  numbered  he  was  to  keep  in  his  chest ;  he  gave  credit  for  it  to  the  party,  who 
liad  sufficient  confidence  in  him  that  he  would  lay  it  out  to  advantage,  so  soon  as  an  oppor- 
taniiy  o6ered.  At  the  present  day,  the  banker  occupies  one  deparitnent  of  the  businesa 
of  the  scrivener,  by  being  the  depositary  of  the  money;  and  the  attorney  the  other  by 
^wing  the  securities.  The  banker  would  not  be  an  attorney,  though  he  were  occasion- 
tlly  to  fill  up  bonda  for  his  customers;  nor  does  the  attorney  become  a  scrivener,  though, 
on  particular  occasions,  he  incidentally  has  the  money  of  his  clients  to  lay  out  for  them. 
In  order  to  make  a  man  a  money  scrivener,  he  must  carry  on  tbe  buaineaa  of  being  trusted 
*ith  other  people's  moneys  to  lay  out  for  them  aa  occaaion  ofiers.  It  is  not  being  sent  with  the 
money  ofhis  Client,  or  receiving  it  from  the  person  with  whom  his  client  may  have  previously 
eoDtracted,  that  will  make  an  attorney  a  money  acrivener.  In  that  part  of  the  transaction 
ta  is  no  more  than  a  person  employed  to  fetch  and  carry.  Having  negotiated  the  loan,  and 
vawn  the  deeds,  the  bap{iening  to  receive  and  pay  the  money  is  incidental  to  his  busine« 
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of  m  attoniflfy.  Nor  H  on  od«  or  tiro  oeeatfioM,  aAonoy  woro  iqpofitod  witlk  Irim 
to  lay  out,  woald  that  coastiitt^e  ham  a  monay  icrivaaar^  Ha  nuoi  ba  carrying  on 
irenerally  the  buaincM  of  a  monay  acrivaner.  That  muat  ha  part  ofhia  known  oeeuporion. 
Thoucb  an  atforoeir  may  have  ineidantaKy  acted  aa  a  tcrWanar,  that  ia  aot  rafficient : 
though  money  may  have  been  depoaitai}  mith  hioi,  for  which  ha  waa  afterwavda  to  aeek  a 
borrower,  a  few  inaulated  inataneea  of  thac  aort  oeenrring  in  the  coaria  of  hia  bnainaaa  aa 
an  attorney  would  not  bring  him  withm  the  operation  of  the  hankmpt  lawa;  for  that 
would  not  be  '  uaio^  the  trade  or  profevaion  of^a  ecrivaBar,  laceiving  other  man'a  rmna 
*money8  or  eatateg  into  hia  tniat  or  Caatody.* "— 'Addraaaing  himaelf  then  ro  the  *■  ^ 
parte  of  the  case  in  evidence ,  hia  lordahip  proceada  to  obaarve  upon  a  negotiation  berween 
one  Green  and  ^dbau—**  If  Green  bad,  aa  ^doaw  repraaented,  de^otked.  the  MX)/,  with 
him  till  (ildaau)  could  find  a  borrower ;  pro  hoc  vice  he  would  have  bean  a  money  ecrivo- 
.ner;  and  a  course  of  dealing  of  that  description  would  render  him  liable  to  the  bankrupt 
laws,  though  one  or  two  instances  only  would  not  have  this  tSeeu**  And  again,  in  another 
place  be  observes,  '*A11  (Adams* t)  charges  to  hia  amplovera  are  the  common  and  uaual 
charges  of  an  attorney.  He  charges  for  his  trouble,  wnether  hia  labora  have  been  at- 
tended with  a  favorable  or  unfevorable  result.  However  I  do  not  put  the  case  upon  that 
ground ;  for  if  he  had  even  charged  procuration  money  or  commiasion,  thia,  in  my  opinion, 
would  not  have  made  him  a  scnvener,  unless  he  hadbeenciitrarfad  wkh  money,  as  money 
scriveners  were  accustomed  to  be  when  the  statute  paaaed.  And  I  are  inctined  to  think 
if  he  had  been  entruated  with  money,  as  money  scriveners  formerlv  were,  he  would  atiU 
have  been  within  the  operation  of  the  bankrupt  lawa,  though  he  haa  not  received  procura- 
tion money  or  commission,  and  had  made  toe  usual  charges  for  drawing  the  securities. 
The  elfectual  point  to  consider  is,  whether  he  had  other  men'a  moBe|rs  or  eatataa  in  hia 
truat  or  custody  as  a  acrivener."  The  jury  found  that  ^doais  waa  neither  scrivanar  nor 
broker. 

N.  B. — See  further  on  thia  aul^act.  Surd  v.  Srydges,  foai*    Siitinga  in  the  Commoa 
Pleaa  after  Mich.  Term,  1817. 
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BUGHES  V.  MOKLET« 

#.  Where  the  defgndant  pAaada  hia  eertifieata  in  bar,  th«  plaimtff  ia  at  Bherty  to  giw  avi« 
•  dence  of  gaming  at  iVt#f  Friuo,  in  order  to  vitiate  the  certilicate.    The  12Sik  tad  7tJ& 

aection  of  the  5  Gao.  II.  e.  30.  are  to  be  conarruad  aa  if  they  were  incorporated. 
3.  But  the  plaintiff  ureal  confine  hia  evidence  to  one  act  and  elect  whether  ba  will  giw 

eridenea  of  one  loaa,  amonniii^  to  5/.,  or  of  aevat al  losaaa,  aasooating  to  lOM. 


Thm  was  an  action  to  recover  the  araomit  of  an  attorney's  bill  lor  business 
done  for  the  defendant  preytous  to  JwUy  181  &.  The  defendant  who  in  tliat 
month  had  become  baiikru];rt,  and  subseqtiendj  c»btained  his  eertifieate,  pleaded 
Lis  bankruptcy  generally.  For  tlie  purpose  of  avoiding  the  certificate*  the 
plaintifif  propmed  to  prove  that  the  defendant  had  lost  five  pounds  in  one  day, 
or  to  the  amount  of  lOOf.  at  varioas  times  within  the  year,  prior  to  the  issntng 
of  Che  commission. 

ScarlttU  for  the  defendant,  contended,  thai  Ihe  plaintiff  was  not  at  liber^  \m 
prove  gaming  as  a  bar  of  the  certificate  nnder  the  5  Geo.  II.  c.  90.  The  bank- 
rupt had,  by  that  statute,  the  privilege  of  pleading  hb  certificate  generally,  con-* 
eluding  his  plea  to  the  country.  And  it  was  providfld  that  a  verdict  should 
fliereupon  pass  for  the  bankrupt,  ^  nnless  the  plaintifl'  in  such  actioa  could  prove 
the  certificate  obtained  unfiurly*  and  by  fraud ;  or  unless  he  ooukl  BMfce  appear 
any  concealment  by  snch  ^bankrupt  to  the  value  of  \0U^  He  insisted,  r^^^* 
therefore,  that  no  other  objections  could  be  taken  to  the  certtficale  at  ^ 
NiH  Priui  except  payment  of  money  ibr  obtaining  the  certificate,  or  a  eofr*> 
eealment  of  property.  The  cioase  on  which  the  fwdntiff  lestod  his  ofajcctioifr 
was  the  12th  chose.     But  to  take  advantage  of  this  daose  for  the  purpoce  of 
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Yilitlnf  iIm  oertifleitey  kft  oiglii  to  kanr»  petiiioiied  the  cliaacdior  against  tke 
alowaiiee.    It  waa  not  to  be  diatu— ad  at  ue  tri^ 

ZtMfedbfav  eoQita. 

Bavlst*  Juatwe,  aaiA,  that  he  would  leaenra  the  point,  and  ifae  plaintiff  pio* 
eaedadin  hia  caaa. 

A  witneaa  waa  called  who  swore  that  the  defendant  had  lost,  within  one  day 
ta  the  year,  at  the  honae  of  the  witneaa,  6f.  at  carda.  The  plaintiff's  coansel 
then  called  aoether  witneaa,  and  propoeed  to  prove  other  acta  of  gaming;  but 
the  defendant'a  coonael  objected,  that  the  plaintiff  moat  eoo&ie  himself  to 
one  act,  in  the  same  aannet  ae  if  he  had  raphed  to  a  apecial  plea  ^f 
bankraptey* 

Batlbt,  jr.— I  am  of  opinion  that  he  nnat.  I  shall  confine  the  plaintiff  to 
eridence  of  one  act;  and  he  must  elect  whether  he  wiQ  giro  evidence  of  one 
loaa  of  A/,  or  of  aeveral  leases  amounting  altogether  to  lOw. 

The  jory  disbelieved  the  [^aintiff'a  witneaa,  and  found  a  Teidict  for  the 
defendant. 
,  j^^       •LktUdole  and  HlUUanB  for  Uie  pbindff. 

^       Searleitj  VtmMUf  and  Farke  for  the  defendant. 

REPORTER'S  NOTE. 

In  Eaiter  Tenn  tin  plaintiflT  a^tauiod  a  niW  nUi  for  a  naw  trial ;  and  caasa  mm  shauB 
at  Serjeanu*  Inn,  in  Trtnitv  vacation,  1817. 

SearlHt  and  Parke,  for  the  defendant.— The  point,  they  mid,  waa  wholly  new.  That 
the  objection  of  nminff,  when  tskMh  had  alwaya  heea  by  petitioa  to  the  ebancellor  to  stay 
the  certificate.  And  that  it  was  not  competent  to  raise  this  objection  at  Niai  Prius,  where 
the  defendant  eould  not  be  prepared  to  answer  it.  They  relied  on  Ex  parte  Maweon,  6 
Ves.  614.    Whitmarsh,  288,  and  E»  parte  Kennett,  I  Rose,  331. 

Topping  and  Littledale,  contra. 

Far  CurtM.— The  7th  seetioB  of  the  ft  Goo,  II.  e.  30,  give*  the  plaintiff  the  faneral  plea 
•f  baakruptey.  Bat  it  prorides,  that  this  plea  shall  aot  avail  him  in  two  inataacea.  Tbe 
18th  sectiaa,  upon  which  tbe  objeeiion  ia  raised,  tbea  enaeta,  that  notbiag  in  this  act  shall 
aamt  be  oonatrvad  to  giva  any  benefit  or  advantage  to  the  bankrupt,  '^who  hath,  or  shall 
hava  lost  in  any  aae  day,  the  sam  or  Talne  of  51. ,  Ite.'*  It  ia  BMnifest,  tharafore,  bow  we 
naderstand  the  aot.  Wa  must  incorporate  the  ISth  aaetioa  with  tha  7tb.  and  oonstma 
them  tofether.  Tha  practice  has  been  uniform  to  admit  saeh  OTidenee  at  Niei  Priui, 
aad  we  think  tha  practice  correct.  The  court  (upoa  the  merita  of  tha  case)  made  absohita 
tha  rule  for  a  new  trial,  thinking  that  there  was  not  suficicnt  reaaoa  for  disoraditina  tha 
aeeouttt  of  tha  ganbhng  traaaaetioa  givaa  by  tha  plaiatiff'B  wit 
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TAYLOR  V.  HOOMAN. 

In  trespaae,  where  there  are  two  independent  parishes  in  one  district,  as  St.  Jokn'e  and 
St.  Jaaua*9  in  Clerkenwell,  if  the  trespass  be  stated  to  have  been  committed  in  Clerkea- 
well,  generally,  and  be  proved  to  have  been  committed  in  the  parish  of  St.  Jamee^e,  it 
is  a  fatal  variance. 

TaBapaaa,  for  hreaking  and  entering  the  plaintiff*a  hoaae,  aituated  in  the 
pariah  of  CSkrfaiiaMa.~Plea,  Not  Guilty. 

The  treapaae  waa  ]iro<red  to  have  heen  eeaauMed  in  the  pariah  of  St.  Jamea'a, 

Vmighm,  Sent,  and  CoMyn*  ihr  tha  defendant,  otMOeted,  that  ae  thie  waa  a 
40eal  aetien,  and  tbeie  were  two  indepeadeni  paiiaLae  in  Ckrhmwtih  Si. 


208  Wakefeld  v.  Gall.  N.  P.  1 8 1 7.  [523 

John*i,  and  St.  Jamei^i^  the  plaintiff  had  failed  in  his  proof.  Vaughan  men- 
tioned a  MS.  case,  the  name  of  which  he  did  not  recollect,  which  was  tried  in 
this  court,  in  1808;  where,  in  trespass  for  breaking  and  entering  a  dwelling- 
house,  it  was  described  in  the  declaration  to  be  in  the  parish  of  C/ieUeay 
and  proved  to  be  in  St.  Luke*8f  CheiseOf  which  was  held  to  be  a  fatal 
variance, 

Beit,  Serjt,  con/ra.-— The  amount  of  the  objection  is  a  variance  between  the 
allegation  in  the  declaration  and  the  proof.  This  would  be  a  iktal  objection,  if 
there  were  no  such  parish  *as  Clerkenwell,  or  if  it  were  proved  that  the  rtMi 
dwelling-house  was  in  another  parish.  But  it  is  situate  in  Clerkenwell,  ^ 
which  is  a  district  containing  two  parishes.  Clerkenwell  may  be  considered  as 
a  genus,  with  reference  to  its  two  divisions ;  and  there  was  no  necessity  for 
any  further  particularity. 

GiBBs,  C.  J. — This  is  a  variance,  and  I  shall  nonsuit.  I  rely  on  the  case  of 
Doe  V.  Salter^  13  East.  9.  That  was  ejectment  for  premises  which  were  laid 
to  be  in  Famham,  and  proved  to  be  in  Famham  Royal.  It  was  contended, 
that  the  variance  was  fatal.  Mr.  Justice  Heath,  before  whom  the  case  was 
tried  at  Nisi  Prius,  thought  it  was  not  material,  unless  the  defendant  could 
prove  there  were  two  Farnhams.  The  Court  of  King's  Bench  afterwards  held 
the  direction  of  the  learned  judge  right;  alleging,  as  their  reason,  **that  there 
was  no  other  Famham.**  The  defendant  has  proved  here  that  there  are  two 
Clerkefiwells.     There  is,  therefore,  an  uncertainty. 

£estf  Serjt,  and  Andrews,  for  tlie  plaintiff. 

Vaughan^  Serjt.,  and  Comyn^  for  the  defendant 

REPORTER'S  NOTE. 

In  trespass,  ejectment,  and  penal  actions,  greater  certainty  of  local  description  is  reqni 
site  than  in  actions  founded  on  contract.  The  reason  is  obvious:  as  respects  real  property, 
or  injuries  done  to  it,  the  venue  is  material;  and,  therefore,  the  description  of  place  is  not 
formal,  but  of  the  substance  of  the  wron^  alleged,  whilst  actions  on  contracts  are  transi- 
tory. In  assumpsit  for  use  and  occupation,  for  example,  it  is  not  necessary  to  state  in 
what  parish  ^the  premises  are  situated ;  and,  if  the  parish  be  described  by  a  wrong  r^sos 
name,  it  is  immaterial;  at  least,  if  it  be  described  by  a  name  generally  known,  and  '- 
which  could  not  mislead  the  defendant.  1  Taunt.  570.  The  reason  is,  because  this  action 
is  brought  on  the  personal  contract.  But  in  replevin,  which  is  a  local  action,  the  pari.li  is 
essential ;  and  a  variance  would  be  fatal.  So,  in  an  action  on  the  case  for  a  nuisance  in 
erecting  a  weir,  if  it  bo  described  in  the  declaration  to  be  at  if.,  and  be  proved  to  be  at  a 
lower  part  of  the  same  water  called  T.,  the  variance  is  fatal.  Shew  v.  IVrigley,  2  East, 
500.  And  in  an  action  for  non-residence,  which  is  a  penal  action,  where  the  parish  was 
styled  in  the  declaration  St.  Elhelburgk,  and  the  real  name  appeared  in  evidence  to  be 
St,  Ethelburga,  it  was  held  to  be  a  fatal  variance.  Wil$oH  v.  Gilbert,  2  B.  and  P.  281. 
But,  in  an  action  on  the  case  for  setting  up  a  degrading  mark  before  the  plaintilT's  dwell- 
ing-house, in  order  to  stigmatixc  him  as  the  keeper  of  a  brothel  (such  action  not  being 
local  in  its  nature)  where  the  declaration,  after  describing  the  house  to  be  situate  in  a  cer- 
tain street,  called  A.,  in  the  parish  of  0.,  (there  being  no  such  parish,)  afterwards  stated 
the  nuisance  to  be  erected  and  placed  in  the  parish  aforeeaid,  the  court  said  they  would 
ascribe  it  to  venue,  and  not  to  local  description ;  and  the  place  need  not  be  proved  as  laid. 
Jefferiet  v.  Duneombe,  11  East,  226.  So,  in  a  penal  action,  if  a  parish  be  described  by  its 
popular  and  well-known  name,  it  is  sufficient,  though  it  be  not  the  name  by  which  it  waa 
consecrated.    3.  Taunt.  127. 


•WAKEFELD  v.  GALL.  r»626 

The  name  of  a  witness,  though  not  in  the  original  subpcena,  may  be  inserted  therein  at 

any  time,  if  sne  have  been  regularly  served  with  a  copy. 

AMUMFnT.— The  plaintiff*8  counsel  called  one  Mary  Boyee,  who  did  not 
appear ;  and  then  proposed  to  call  her  on  her  subpoena.    On  producing  die 
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•nbjHena,  for  thd  ptttrpose  of  hiving'  the  irftness  CaRbd,  her  name  did  not  appest 
to  be  included  in  it;  bat  there  were  Ae  names  of  other  'w'itnesses.  The 
plaintiflr*8  attorney  stated,  that  he  had  sei'ved  Mary  noytt  with  a  copy  of  th^ 
rabpQBna,  in  ffeittnlMter  Hall,  in  the  morning.  At  the  time  of  service  he  in* 
serted  her  name  in  the  coji^y ;  and  had  intended  io  insert  it  in  the  original,  but 
had  forgotten  it.     He  proposed  to  insert  it  now. 

Beiti^  Serjt.,  objected.  The  subpoena  served  does  not  correspond  with  th^ 
original,  which  is  the  ground  of  the  obligation  upon  the  witness  to  attend.  'Fhtf 
penalty  for  non-attendance  is  exceedingly  severe.  It  may,  at  the  pleasure  of 
the  party,  be  treated  either  as  a  contempt  of  the  anthority  of  the  court,  or  be* 
corae  the  groimd  of  a  civil  action  for  damages.  Is  it  to  be  permitted  to  the 
attorney  at  this  moment,  by  an  ex  post  facto  h^scrtion  of  the  name  of  the 
witness,  to  fabricate  the  materials  of  a  contempt?  The  copy  with  which  Alary 
Boyce  was  served  eouid  impose  no  duty  upon  her  to  attend,  because  it  does 
not  correspond  with  the  original.  It  was  so  much  waste  paper;  and  it  is  totf 
^5271   ^^^  ^  ^rectify  the  error  after  the  alleged  default  has  been  made. 

-I  QiBBS,  G.  J.— These  sttbpcenas  are  delivered  onf  in  blank  from  the 
office.  The  attorney,  who  obtains  them  for  the  purposes  of  the  section,  may 
insert  what  names  he  pleases  in  them.  Mary  Boyee  has  beetf  served  with  # 
copy  in  which  her  name  was  inserted ;  and  I  thmk  it  may  be  inserted  in  the  origi 
nal  now ;  valeal  quantum.  If  further  proc^edingH  take  place  the  question  nigl^ 
be  discussed  tlien. 

Vaughan^  Serjt.,  and  Molphui^  for  plaintiff. 

Best,  SerjUf  for  defendant. 


•528]  •EDGAR  v.  HUNTER 

Persons  required  to  take  out  certificates  under  the  55th  of  Geo.  III.  c.  184  (schedule  A 
ptn  I.  title  Certificate)  are  only  persons  being  raembei^s  of  the  Four  Inns  of  Court,  dCrC. 

Action  for  work  and  labor.  The  plaintiff  was  a  medical  agent,  and  had 
been  employed  by  the  defendant  in  a  negotiation  for  the  purchase  of  a  medical 
business.  A  gendeman  was  found  desirous  to  dispose  of  his  practice ;  and  the- 
plaintiff  drew  up  aQ  agreement  between  the  defendant  and  this  person.  The 
contract  was  not  executed,  and  the  plaintiff  now  sued  the  defendant  for  a  com* 
pensation : — First,  for  preparing  and  drawing  the  agreement.  Secondly,  for 
work  and  labor  generally.  The  plaintiff  had  no  license  under  any  act  of  par- 
liament. 

Best,  Serjt,  for  the  defendant,  contended,  that  as  the  plaintiff  charged  for  the 
agreement  specifically,  and  as  the  work  and  labor  were  to  be  considered  as 
subordinate  only  to  the  agreement,  he  ought  to  show  Uiat  he  had  a  certificate. 
He  must  either  produce  a  certificate  as  a  conveyancer,  or  as  a  special  pleader. 
This  was  not  an  agreement  for  the  sale  of  goods ;  but  strictly  a  professional 
instrument.  He  relied  on  the  55th  of  Geo.  III.  c.  184.  The  object  of  the  act 
of  parliament  was  to  prevent  persons  from  preparing  legal  instruments  who  had 
not  the  proper  professional  qualifications.  If  the  plaintiff  was  authorized  to' 
draw  up  an  agreement  of  this  kind — why  not  a  mortgage,  or  a  marriage 
Betilement. 

*fi201  *Cop/ey, Serjt.,  for  the  plaintiff. — A  certificate  is  not  necessary.  There 
-^  is  no  act  of  parliament  that  requires  it.  The  statute  referred  to  was  not 
itent  to  prevent  parties  from  negotiating  a  sale  of  property.  If  this  construction 
prevailed,  no  man  could  draw  up  a  contract  for  the  sale  of  his  own  estate,  without 
Uking  out  a  license  as  a  conveyancer,  a  special  pleader,  or  an  attorney.     But^ 
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admitting  that  the  plaintiff  was  liable  for  an  infringement  of  the  stamp  laws  in 
having  drawn  up  an  agreement  without  a  certificate,  the  agreement  itself  was 
not,  therefore,  invalid.  He  relied  on  on  the  44th  Geo.  III.  c.  08,  schedule  A. 
title  Special  Exceptions :  under  which  was  a  clause  exempting  from  the  obliga- 
tion of  taking  out  a  certificate,  ^  Persons  preparing  or  drawing  agreements  un« 
der  hand  only,  or  wills."  He  cited  likewise  schedule  A.  Part  1.  of  the  55th 
of  George  III.  c.  184.  '*  Certificate  to  be  taken  out  yearly,  by  every  person, 
being  a  member  of  one  of  the  four  Inns  of  Court  in  England,  who,  in  the 
character  of  conveyancer,  special  pleader,  draftsman  in  equity,  or  otherwise, 
shall,  for,  and  in  expectation  of  any  fee,  gain  or  reward,  draw  or  prepare  any 
conveyance  of,  or  deed  or  instrument  relating  to,  any  estate  or  property,  real  or 
personal,  or  any  other  dred  or  contract  whatsoever,  or  any  pleadings  or  pro- 
ceedings in  any  court  of  law  or  equity,  &c." 

GiBBs,  C.  J.  This  cannot  with  any  reason  be  called  a  proceeding  in  law  or 
equity.  The  act  relied  on,  is  the  55th  of  Geo.  III.  c.  184.  The  certificate, 
under  that  act,  is  only  required  to  be  taken  out  by  persons  being  ^  Members  of 
Inns  of  *Court,"  who  shall  transact  certain  business.  This  is  the  plain  r^Kon 
and  obvious  construction.  It  does  not  apply  to  persons  not  being  ^ 
members  of  Inns  of  Court.  There  is  no  previous  clause  in  the  statute,  enact- 
ing that  none  but  members  of  court  shall  draw  such  agreements ;  and  this 
clause  only  applies  to  members  of  Inns  of  Court,  who  shall  prepare  such  con- 
tracts. But  supposing  tlie  plain tifif  obliged  to  take  out  a  certificate,  I  am  inclined 
to  think,  with  my  brother  Copley^  that  the  agreement  would  not,  therefore,  be 
invalid,  though  the  plaintiff  might  subject  himself  to  a  penalty. 

Verdict  for  20/. 

Copley^  Seijt.,  and  Robifnon^  for  the  plaintiff. 

Btst^  Serjt.,  and  Casberdt  for  defendant. 


•HARDING  V.  GREENING.  [*53l 

The  act  of  the  terYant  will  not  bind  the  master  in  actions  of  tort  to  the  same  extent  as  in 

actions  in  contracts. 

Action  for  a  libel.  The  plaintiff  had  been  called  in  by  a  Mrs.  Lambert^ 
to  give  evidence  before  a  surveyor  on  the  subject  of  the  defendant's  bill,  for 
work  done  for  Mrs.  Lambert.  The  defendant,  being  provoked  by  the  refer- 
ence, sent  back  an  amended  bill  to  Mrs.  L,  inclosed  in  a  letter,  which  contained 
some  very  libellous  observations  upon  the  plaintiff.  The  letter  was  produced 
in  evidence  by  the  plaintiff.  It  was  not  in  the  hand-writing  of  the  defendant ; 
but  appeared  to  have  been  written  by  his  daughter,  who  was  accustomed  to 
write  all  the  defendant's  letters,  to  keep  his  accounts,  and  to  make  out  his  bills. 
The  bill  which  had  been  the  subject  of  dispute,  was  likewise  in  the  hand- 
writing o£  the  daughter.  The  plaintiff *s  counsel  having  proved  the  character 
in  which  me  daughter  acted,  put  in  the  letter,  and  desired  that  it  might  be  read. 

Beist^  SerjL,  for  defendant,  objected.  The  letter  cannot  be  read.  It  is  not 
the  defendant's  writing ;  and  there  is  no  evidence  that  it  was  written  with  his 
knowledge*  The  act  of  the  daughter  will  not  bind  the  fatlier.  The  libel  is 
proved  upon  her,  and  not  upon  him. 

Vaughan^  Serjt.,  contra.     Admitting  that  there  is  no  proof  of  the  defend- 
ant having  written  the  letter,  there  is  sufficient  evidence  to  go  to  the  jury 
*that  he  authorized,  and  was  privy  to  the  publication.     For  example,  a  r^goo 
bookseller  is  made  responsible,  even  criminally,  for  the  publication  of  a  I- 
libel  by  his  servant,  from  his  shop,  without  his  master's  knowledge.     The  act 
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of  the  senrant  will  bind  the  master  hb  ynUX  in  torts  as  in  contracts.  His  daugh- 
ter makes  out  his  bills :  they  will  bind  the  father ;  and  the  bill  and  the  letter 
were  sent  together.  It  is  to  be  presumed,  tlierefore,  that  he  was  acquainted 
with  the  contents. 

GiDBs,  C.  J.  •  There  is  a  marked  distinction,  perfectly  familiar  to  our  law, 
and  consistent  with  the  principles  of  all  laws,  between  fixing  persons  with 
criminal  and  civil  responsibility  by  the  acts,  or  through  the  medium,  of  others. 
The  acts  of  the  servant  are  only  the  acts  of  the  master  «m6  modo;  and  the 
rale  is  narrower  in  actions  of  tort,  thah  in  actions  on  contract.  The  responsi- 
bility of  the  bookseller  for  the  publication  of  a  libel  by  his  servant  is  not 
within  the  reason  of  this  case.  The  daughter  was  the  father's  agent  for  the 
purposes  of  his  business,  but  not  to  write  libels.  She  might  make  him  respon- 
sible for  acts  within  the  scope  of  his  authority  ;  but  no  further.  This  is  not 
evidence  for  the  jury,  for  there  is  no  recognition  of  the  libel  by  the  defendant. 

Nonsuit 

Vaughan^  Serjt.,  and  E.  Lawe»^  for  plaintiff. 

Beitf  Serjt.,  for  defendant. 


•533]  •SITTINGS  AFTER  EASTER  TERM,  AT  GUILDHALL. 


MILLS  and  WIFE  v.  SPENCER  and  WIFE. 

In  an  iction  for  slander,  it  is  not  compotenc  for  the  defendant,  under  the  general  issue,  to 
ofier  in  mitigation  of  dania|[es  evidence  that  the  specific  facts  in  which  the  slander  con- 
sists, and  for  which  the  action  is  brought,  were  communicated  to  him  by  a  third  person. 

Action  for  words.  *^  Mrs.  Mills  is  an  old  b  d ;  and,  under  pretence  of 
keeping  a  shop,  and  taking  apprentices,  she  keeps  them  for  the  purpose  of  pros- 
titution, and  as  a  decoy  to  young  men.'*  Plea,  1 .  not  guilty.  2.  A  general 
justification  of  the  words.  3.  A  special  justification  ;  the  import  of  which  was, 
that  a  Mrs.  Sayer  and  a  Mrs.  Lewis  had  communicated  the  substance  of  the 
imputed  slander  to  the  defendant's  wife ;  and  that  she  had  repeated  it  bonajide^ 
naming  her  authors  at  tlie  time  of  speaking  the  words. 

The  words  being  proved  by  the  plaintiff's  counsel,  Vaughan^  Serjt.,  for 
the  defendants,  stated,  that  he  meant  to  abandon  both  the  pleas  of  justification : 
bat  he  proposed  to  call  witnesses  to  prove,  that  the  defendant's  wife  had  heard 
the  specific  charge,  not  from  Mrs.  Sayer,  and  Mrs.  Lewis,  the  persons  named 
in  the  plea,  but^  from  other  persons  ;  and  that  she  had  made  the  communica- 
tion, by  way  of  caution,  to  a  Mrs.  Evans,  who  was  going  to  Mrs.  Mills* s  house, 
for  tlie  purpose  of  learning  the  business  of  dress-making.  He  said  that  he 
only  proposed  this  evidence  by  way  of  mitigation. 
*5341      *^^l^  Sexjt.,  for  plaintiff,  objected  to  it. 

-^  Vaughan,  Serjt.,  contra.  Lord  Leicester's  case  is  an  authority  for 
receiving  it.  It  diminishes  the  malice,  which  is  a  material  ingredient  in  the 
action.  It  extenuates  the  spirit  in  which  the  slander  is  uttes^d,  to  show  that  it 
^as  not  the  defendant's  invention ;  that  it  existed  before  as  a  current  charge 
against  the  plaintiff's  wife,  and  was  so  stated  in  terms  to  the  defendant. 
^  GiBBs,  C  J.  Lord  Leicester's  case  stands  on  special  circumstances.  In 
that  case,  evidence  of  general  suspicion  was  admitted.  But  here,  you  propose 
to  mitigate  the  damages  by  showing  that  the  specific  slander  was  communicated 
to  you  by  a  third  person.  You  might  under  one  of  your  pleas  have  given  in 
fvidence,  that,  at  the  time  you  made  this  chaige,  you  mentioned  the  names  of 
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Mn.  Liunt  and  Mrsw  Soyir  w  your  au^ritiw;  because^  hj  so  doing,  yov 
ffave  the  plainti^  an  action  agamst  theuu  As  70a  do  not  propose  to  prove 
mis,  Tour  justification  avails  you  nothing.  In  this  case,  the  slander  impnted  to 
the  plaintiff  is  stated  as  a  fact  of  the  defendant's  own  knowledge ;  and  she  can- 
not, when  called  to  answer  for  it,  say'^another  person  told  me  «o.  If  an  action 
be  brought  against  ^,  for  calling  B.  a  thief,  it  is  no  defence  for  JS*  under  the 
general  issue,  to  prove  that  he  was  told  so  by  C:  Ji,  is  answerable  for  the  fall 
measure  of  his  slander.  If  he  qualifies  his  charge,  or  annexes  to  it,  at  the 
time  of  uttering  i4,  his  author,  (naming  him,^  it  opens  another  *oonsid-  r$MK 
eration.  General  reports  have  been  admittea  in  mitigation  of  damages ;  ^ 
but  not  the  speeifie  iacts. 

Teidict  for  plaistt£ 

Bestf  and  Copley f  Serjts,  and  Barry  for  plarntiffs. 
VuMghan^  Serjt.,  and  E,  Lawei,  for  defendants. 


REPORTER'S  NOTE. 

MaUland  v.  Goldnev,  2  East,  426. 

According  to  the  rule  in  Lord  Northampton' $  case,  12  Rep.  133,  supported  in  the  case 
oi  Davit  v.  Lewis,  7  T.  R.  17,  and  in  Maiiland  v.  Goldney,  2  East,  420,  in  order  to  jus- 
tify the  repetition  of  slanderous  words  spoken  against  another,  the  defendant  must  give  a 
certain  cause  of  action  against  the  speaker;  and  that  must  be  done,  not  only  by  naming 
the  author  of  tka  slander,  but  alsa  by  giving  the  very  words  used;  and  it  is  not  sofficieor 
either  to  state  words  to  the  tame  efl<9ct,  or  to  prove  words  to  the  effect  of  those  alleged. 
For  the  rule  in  all  actions  of  this  sort  is,  that,  although  the  plaintiff  need  not  prove  all 
the  words  laid,  yet  he  must  prove  so  much  of  them  as  is  sufficient  to  sustain  his  cause  of 
action  ;  and  it  is  not  enough  for  him  to  prove  equivalent  words  of  slander.  But  it  should 
seem  that  a  defendaAt  could  not,  by  naming  the  original  author,  justify  the  publishing,  in 
writing,  slanderous  words  tpoken  bjr  such  other.  For,  to  write  slander  is  a  much  higher 
offence  than  barely  to  speak  it.  It  is  chiefly,  indeed,  in  this  branch  of  the  law  of  slander,  ■ 
that  the  action  for  woras  spoken,  and  words  written,  substantially  differs.  The  common 
law,  in  respect  to  otir  natural  passions,  gives  no  action  for  mere  defamatory  words,  which 
it  considers  as  transitory  abuse,  and  not  having  substance  and  body  enough  to  censtituie 
an  injury  by  affecting  the  reputation.  It  confines,  therefore,  the  action  for  oral  slander, 
to  such  of  the  grosser  kind  of  worda  as  impute  positive  crimes,  and  to  words  which  injure 
a  man, in  his  profession,  trade»  and  calling.  It  aoes  not  consider  *  words  es  amount-  r^Mc 
ing  to  a  breach  of  the  peace,  and,  therefore,  gives  neither  indictment  nor  informs-  *■ 
tion  for  unwritten  slander,  exeept  in  the  case  of  seditious  language,  or  words  reflecting  oft 
a  magistrate  in  the  immediate  execution  of  his  office. 

The  reason  of  the  law  in  this  distinction  is  simple  enough :  it  was  necessary  to  punish 
the  grosser  and  more  palpable  injuries,  and  it  was  equally  convenient  to  pass  over  the 
less.  The  law,  therefore,  by  classm^  the  greater  injuries,  established  the  criteria  of  this> 
distinction,  and  adhered  to  it  closely  m  its  practice.  This  reason,  however,  ceases,  when 
the  words,  bv  being  written,  can  no  loneer  be  considered  as  the  results  of  transitory  pas- 
sion or  venial  levitsr,  but  therein  gain  the  shape  and  efficacv  of  a  mischievous  malignity. 
The  act  of  writing  is,  in  itself,  an  act  of  deliberation,  and  the  instrument  of  a  permanent- 
mischief.  What  was  before  mere  convitium,  and  contumely,  grows  into  a  delibersM 
charge  and  accusation.  The  law,  therefore,  both  with  respect  to  the  public  peacM,  and 
the  prevention  of  private  injury,  allows  an  indictment  and  information,  as  well  as  an  action 
on  the  case,  for  words  Mrritten,  which  it  denies  to  the  same  words  when  spoken.  Tkorle^f 
▼.  Lord  Kerru  4  Taunt.  355^  Seo  the  authorities  likewise  collected »  Lmm  of  Lihei, 
2  Ed.  212,  13. 
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•537]      •SITTINGS  AT  WESTMINSTER,  AFTER  TRINITY 

TERM,  57  GEORGE  III.  1817. 


FERMOR  V,  PHILLIPS,  ESQ. 

It  18  nflieient  to  ezeuae  the  BherifT  in  an  action  against  him  for  a  falae  return,  "that  the 
defendant  forcibly  rescued  Aiawe/jT,**  provided  tM  fact  be  so:  but  if  the  defendant  es* 
cape,  owing  to  the  negligence  of  tlie  officer,  this  will  not  justify  the  return  of  a  re$cue. 

Acno!f  B^inst  the  sherilT  of  Oaefordshire^  for  an  escape  and  false  return. 
The  count  for  the  false  return  stated,  *'  tliat  the  sherifl^  to  wit,  on,  &c.,  at,  &c., 
arrested  one  John  Paadon;  and  falsely  returned  to  the  Court  of  our  lord  the 
kin^  of  the  Bench,  that  the  said  John  Paxton^  to  wit,  on,  d&c,  at,  &c.,  res* 
cued  himself  out  of  the  custody  of  the  said  sheriff,  and  was  not  afterwards 
found  in  the  said  sheriff's  bailiwick.'*     Plea,  not  guilty. 

Paxlon^  being  indebted  to  the  plaintiff  in  725/.,  was  arrested  by  a  bailiff  of 
the  defendant's,  and  conducted  to  his  own  house.  The  officer  had  previously 
received  a  caution  that  Paxion  was  not  easily  to  be  arrested.  He  there  pro- 
posed to  give  bail,  and  sent  a  friend  to  procure  two  housekeepers.  The  officer 
waited  some  hours  in  the  house,  when  Paxion  requested  to  go  into  his  farm- 
yard. The  officer  went  with  him ;  but  as  soon  as  he  got  into  the  fields,  he  ran 
away  and  escaped.  The  sheriff's  return  was  in  the  following  terms :  ^  Ox- 
foriahiref  to  wit.— I,  John  PhiiHp$,  Esq.,  sheriff  of  the  said  county,  humbly 
'5381  ^^^^fy  ^^^  return,  that  by  virtue  of  His  Majesty's  writ  to  me  ^directed, 
-I  whtch  is  hereunto  annexed,  I  did  on  the  11th  day  of  November,  in  the 
57th  year  of  his  Majesty's  reign,  arrest,  and  take  the  body  of  John  Paxton,  in 
the  said  writ  named ;  whose  body  I  safely  kept,  until  aflerwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  in  the  parish  of  Banbury,  in  the  said  county, 
with  force  and  arms,  the  said  John  Paxton  rescued  himself  out  of  my  custody ; 
and  that  afterwards,  and  before  the  return  of  the  said  writ,  the  said  John  Pax- 
ton  was  not  foand  in  my  bailiwick." 

Btit,  Serjt,  and  Peak,  for  the  defendan*,  contended,  that  the  sheriff's  return 
was  a  sufficient  answer.  There  was  an  arrest  in  obedience  to  the  writ,  and 
the  facts  proved  in  the  case  justified  the  sheriff  in  returning  a  rescue.  The 
sheriff  could  not  carry  Paxton  to  the  county  jail  until  twenty*four  hours  after 
the  arrest.  He  had  not  authority,  as  in  a  case  of  execution,  to  take  the  posne 
comilatus.  In  Comyn's  Digest,  title  JReicous,  it  was  laid  down,  '*  that  if  a 
fucous  be  made  on  mesne  process,'  the  sheriff  may  return  that  the  defendant 
was  arrested,  et  eeipium  reeeuesit,  et  non  est  inventiu,  ^." 

GiBBs,  G.  Jd-^There  is  a  difference  between  a  rescue  by  force,  and  an  escape 
by  negligence :  Comyn  must  allude  to  the  former.  I  admit  that  there  may  be 
I  return  as  stated ;  and  if,  af^er  the  arrest,  the  debtor  rescue  himself  vi  et  armis, 
the  sheriff  is  not  answerable.  If  Paxton  had  forcibly  overpowered  the  officer 
'5391  ^^  e<(caped,  that  would  have  excused  the  sheriff.  But  it  is  a  question 
-*  'which  I  shall  leave  to  the  jury,  whether  the  officer  conducted  himself 
properly  in  letting  this  man  go  about  his  farm-yard.  I  think  he  did  not,  after 
the  caution  he  had  received. 

Verdiel  for  plaintiff,  50/. 

Vattghan,  and  Onslow,  Serjts.,  and  Smedley,  for  plaintiff. 

But,  Serjt.,  and  Peak,  for  defendant 

REPORTER'S  KOTE. 

Afimilar-foint  eame  before  the  Covrt  of  King's  Bench,  in  Michaelmas  Term,  1817. 
Tha  ahariff  rotarned  that  the  defendant  had  been  arrested,  but  rescued  himself  with  fore* 
■ad  irns.  to  wit,  on  a  certain  day  and  place,  dtc.    An  attachment  was  obtained  against 
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the  sherifT;  and  a  motion  waa  made  to  set  it  aside,  on  the  ground  that  the  proceeding  was 
irregular,  and  that  teimum  retcusgit  was  a  sufficient  return.  The  authority  in  Comyn's 
Digest,  title  BeMcoust  a.  4,  was  relied  upon;  and  the  above  case  of  Fermorv.  PhUlipi  was 
cited.  The  court  was  of  opinion,  that  the  return  o(*eiptum  reictuiit  was  sufficient ;  but 
they  held  the  return  to  be  defective  on  another  ground,  inasmuch  as  it  did  not  allege  that 
the  arrest  was  made  in  the  sheriff's  bailiwick,  though  it  averred  the  rescue  to  have  been 
there.     King  y.the  Skerifof  Middlettex,  M.  T.  1817. 

But  a  rescue  is  not  a  grood  return  upon  %  fieri  facia$^  or  a  capiat  ad  iatiB/aciendum;  be- 
cause, in  cases  of  final  judgment,  the  sherifTmav  take  the  potse  eomitatuM.  Show.  180. 
I'ut  if  a  return  of  rescue  dp  not  show  where  the  defendant  was  arrested,  it  is  insufficient ; 
for,  perhaps,  it  was  out  of  the  county.  Moor,  422.  Bac.  Ab.  Vol.  vi.  94.  As,  where  a 
latitat  was  awarded  against  J.  S.,  the  sheriff  returned  a  rescue  on  such  a  day,  but  did  not 
mention  any  place  where  the  rescous  was  made :  the  court  adjudged  it  a  void  return,  be- 
cause it  did  not  appear  either  that  the  arrest  or  rescue  was  within  the  *sherilf 's  ju-  r^e^Q 
risdiction.  But  if  it  had  appeared  to  have  been  done  in  the  countv,  it  should  be  '- 
intended  to  have  been  within  the  sheriff's  bailiwick.  Wolfrestons  ease,  Yelv.  51.  A. 
return  made  by  the  sheriff  »hat  the  person  arrested  was  rescued  out  of  the  custody  of  the 
bailiff,  has  been  held  to  be  bad :  the  return  must  be,  that  he  was  rescued  out  of  his 
custody.    Per  Buller,  Justice,  2  T.  R.  156. 

The  sheriff's  return  of  rescue  is  not  traversable.  Barnes,  429;  and  if  the  plaintiff  sug- 
gest any  fraud  or  falsehood,  he  is  driven  to  his  action  for  a  false  return.  It  is,  therefore, 
necessary,  that  the  return  of  a  rescue  should  be  certain.    Yelv.  51. 


•SHARP  V.  SCOGING.  [*641 

When  a  witness's  character  is  attacked  in  a  court  of  justice,  the  questions  should  be 
confined  to  his  general  conduct,  and  should  not  point  at  specinc  charges. 

This  was  an  action  for  :ln  assault^  to  which  the  defendant  pleaded  a  justifi- 
cation. A  witness  of  the  name  of  Chilcott,  was  called  by  the  plaintitT  to  prove 
the  assault ;  and  the  defendant's  counsel  called  witnesses,  who  swore  that  they 
would  not  believe  ChUcott  on  his  oath. 

Vaufchan^  Serjt.,  for  the  plaintiff,  asked  one  of  the  witnesses  if  he  had  ever 
heard  ChUcott  tried  for  perjury. 

Btstn  Seijt.,  contra.  You  may  ask  the  witness  his  reasons  for  disbelieving 
ChUcott,  but  no  farther. 

GiBBs,  C.  J.— When  you  endeavor  to  destroy  the  credit  of  a  witness,  you  are 
permitted  to  call  other  witnesses  who  know  him,  and  to  ask  them  tliis  general 
question — would  you  believe  such  a  man  upon  his  oath  ?  You  cannot  ask 
them  as  to  particular  acts  of  criminality,  or  parts  of  conduct,  because  the  ques- 
tion is  as  to  general  credit.  Particular  charges  a  witness  might  explain  or  re 
pel,  if  he  had  the  opportunity  ;  but  general  character  is  the  result  of  general 
conduct ;  and  every  witness  who  presents  himself  in  a  court  of  justice  under- 
takes for  that.  I  am,  therefore,  of  opinion,  that  you  cannot  ask  whether  this 
man  has  been  tried  for  perjury.  But  as  no  man  is  to  be  permitted  to  r^g^o 
^destroy  a  witness's  character  without  having  grounds  to  state  why  he  ^ 
thinks  him  unworthy  of  credit,  you  may  ask  him  his  means  of  knowledge,  and 
his  reasons  of  disbelief.  You  may  contradict  him  if  you  can ;  you  may  attack 
his  general  character  if  you  are  able,  and  fortify  the  credit  of  your  own  witness 
by  fresh  evidence. 

Vaughan^  Sexjt.,  and  E.  Jmwcs^  for  plaintiff. 

Best,  Serjt.,  and  Piatt ^  for  defendant* 

IlEFORTER'S  NOTE. 

Bull.  N.  P.  296.  2lock»aod*s  ease,  4  St.  Trials,  693.  Maweon  v.  Harttinek,  4  Esp. 
N.  P.  102.  Phillip'B  Law  of  evidence,  3  E^.  229.  So,  likewise,  in  the  late  trials  of 
high  treason,  in  the  Court  of  K.  B.  at  bar,  it  was  decided  by  the  whole  eonrt,  that  if  a 
witness,  on  beinff  questioned  (for  the  purpose  of  discrediting  him)  whether  he  had  been 
guilty  of  felony,  deny  the  charge,  the  party  against  whom  the  witness  has  been  called  will 
^ot  bo  allowed  to  offer  evidence  to  prove  the  charge.    Bex  v.  Watson,  T.  T.  1817. 
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EVELYN  and  WIFE  v.  RADDISH  et  al. 


Where  freehold  premises  are  upon  lease,  and  there  are  several  interests,  viz.  tenant  for 
life,  remainder  in  tail,  and  the  reversion  in  fee;  and  there  is  a  breach  of  covenant  which 
gives  the  tenant  for  life  a  risht  of  action,  he  can  only  recover  such  damages  as  are  com- 
mensurate with  the  injury  done  to  his  life  estate,  and  not  the  damages  which  may  be 
sustained  by  the  reversioner. 

This  was  an  action  of  covenant  for  not  rebuilding  some  houses  in  Rathbone 
Place.  In  1765,  Olanville  had  demised  to  a  person  of  the  name  of  Huddle 
tfie  houses  in  question.  There  were  covenants  in  the  lease,  by  which  the  lessee 
bound  himself,  his  executors,  administrators,  and  assigns,  to  repair  the  houses 
within  the  two  first  years :  he  covenanted  further,  within  the  first  fifty  years, 
to  take  down  the  houses  **a9  occasion  might  require,*^  and  in  place  of  them  to 
erect  and  build  four  other  houses  of  the  same  scale  and  rank  of  building.  The 
defendants  pleaded  that,  after  the  assignment  to  them,  and  the  expiration  of 
fifty  years,  occasion  did  not  require  that  they  should  rebuild,  Sue,,  and  that  the 
houses  were  in  good  repair. 

The  plaintiff's  wife  was  tenant  for  life  of  the  premises,  and  the  defendants 
became  possessed  of  the  lease  by  several  mesne  assignments.  On  the  part  of 
the  plaintifis  it  was  contended :— >!.  That  tliey  had  a  right  to  have  these  houses 
rebuilt  under  the  covenant ;  that  repairing  them  was  not  a  compliance  with  the 
contract.  They  had  a  right  to  expect,  after  fifty  years,  the  re-edification  of 
houses  as  good  and  substantial  as  they  had  originally  been.  The  houses  had 
already  lasted  fifty  years.  The  defendants  could  not  set  up  a  substitution ; 
«5441  ^'^*  ^^^  ^^^^  ^^^  repaired  the  houses,  and  *that  their  present  state  was 
J  as  good  as  if  they  had  been  actually  rebuilt.  A  covenant  to  repair 
might  extend  to  a  covenant  to  rebuild,  and  the  terms  **as  occasion  might  re- 
quire*' applied  to  the  time  of  rebuilding,  and  did  not  relax  the  obligation  of  the 
covenant  to  rebuild  at  all  events.  2.  They  contended,  that  the  plaintiff's  wife, 
tenant  for  life,  was  enUtled  to  recover  general  damages  on  this  covenant ;  that 
is  to  say,  the  whole  amount  of  the  damages  sustained  by  the  breach ;  and  was 
not  to  be  restricted  to  a  compensation  measured  by  the  extent  of  her  particular 
estate.  That  this  was  an  entire  covenant ;  and  that  the  defendants  were  nut  to 
be  answerable  in  several  actions  brought  by  those  in  remainder  or  reversion  ; 
but  that  the  whole  damages  were  due  to  the  tenant  for  life,  whose  estate  was 
now  in  actual  enjoyment. 

Best,  Serjt,  contra.  The  plaintiff  can  only  recover  such  an  extent  of  dam- 
ages as  may  be  sustained  by  her  in  reference  to  her  particular  estate.  The  re- 
versioner, supposing  there  be  a  breach  of  covenant,  is  entitled  to  his  action  at 
the  present  time.  His  reversion  may  be  deteriorated:*— can  the  plaintiff 
recover  damages  for  any  injury  done  to  the  reversioner's  interest  in  the  fee  ? 

GiBBS,  C.  J.— The  first  question  will  be,  is  the  covenant  to  rebuild,  restricted 
by  the  words  **aB  occasion  might  require,"  to  be  construed  as  if  the  words  had 
been  **  if  occasion  required  ?"  The  plaintiffs  contend,  that  the  houses  must  be 
rebuilt  at  any  rate.  The  defendants  say,  they  are  not  bound  to  pull  down,  the 
*545l  ^ou^"^«  unless,  acting  as  ^provident  persons  would  act  with  regard  to 
-^  their  own  property,  occasion,  in  other  words,  general  prudence  and 
expediency,  should  require  it.  With  regard  to  the  second  point,  I  am  of  opin- 
ion that  the  tenant  for  life  can  only  recover  such  an  amount  of  damages  as  is 
commensurate  with  the  injury  done  to  the  life  estate.  The  tenant  in  tail,  or  in 
fee,  may  have  an  acdon  on  this  covenant,  and  recover  for  the  injury  done  to 
his  reversionary  interest*  This  is  my  impression ;  but  the  point  b  new,  and  I 
will  reserve  it. 

The  jury  found  a  verdict  for  the  plaintiffs. 

Lens,  and  Peff,  Serjts.,  and  Chitty,  for  plaintiffs. 

Bestf  Vaughanf  and  Copley,  Serjts.,  for  defendants. 


% 
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REPORTER'S  NOTE. 

A  reversioner,  m  well  ms  tke  party  in  poeeession,  may  bring  an  action  for  an  injury 
done  to  the  value  of  the  inheritance.  Thus,  in  an  action  for  erecting  a  wall,  whereby  the 
plaintiflf'fl  lights  were  obstructed,  the  declaration  contained  two  counts.  In  the  secoad, 
the  plaintiffcounted  as  the  reversioner ;  and  after  verdict,  it  was  moved  in  arrest  of  jud^- 
nent,  that  the  action  did  not  lie  by  the  reversioner,  being  only  an  injury  to  the  person  m 
possession  ;  to  which  it  was  answered,  that  it  was  a  damsge  done  to  the  inheritance  ;  and 
if  the  reversioner  wanted  to  sell  the  reversion,  this  obstruction  would  certainly  lessen  tho 
value  of  it.  The  court  were  of  opinion,  that  an  action  mi^ht  be  brought  by  one  in  respect 
of  bis  possession,  and  by  the  other  in  respect  of  his  inheritance,  for  the  injury  done  to  the 
value  of  it.  Jetier  v.  (xiffordi  4  Burr.  2141.  80,  in  BiddUt/ord  v.  Ofu/010,  3  Lev.  r*^Q 
^209,  it  was  held  that  both  lessor  and  lessee  should  siye  in  respect  of  trees  injured  *- 
by  a  stranger;  each  claiming  his  distinct  compensation  accorainff  to  the  measure  of  tho 
injury  done  to  his  particular  mterest ;  the  lessor  for  the  body  of  the  treCi  and  the  lessee 
for  the  shade  and  fruit.  So  may  a  copyholder,  aad  the  lord,  3  Lev.  131.  80,  if  a  stranger 
■ubvert  land  leased  at  will,  the  lessee  may  bring  trespass  against  him,  and  have  damages 
for  the  profits  ;  and  the  lessor  may  have  another  action  of  trespass,  and  recover  damages 
for  the  destruction  of  the  land,  2  Koil.  Abr.  551.  But  as  the  injury  consists  of  two  parts, 
an  injury  to  a  temporary  right  in  the  lessee,  and  to  the  permanent  freehold  of  the  lessor, 
the  damages  must  be  assessed  with  reference  to  the  extent  of  their  several  interests:  the 
lessee  cannot  claim  what  is  due  to  the  lessor,  nor  the  lessor  for  the  temporary  interruption 
of  the  enjoyment  of  the  lessee.  For  where  different  persons  have  distinct  rights  in  any 
subject  matter,  the  compensation  must  be  to  each  in  proportion  to  the  injury  he  has  re- 
ceived. One  of  them  cannot  demand  t^at  part  of  the  compensation  which  belongs  to  the 
other ;  nor  can  the  satisfaction  made  to  one  be  •  ba/*  to  an  action  brought  by  the  other,  3 
Lev.  209.  But  see  Attersol  v.  Stevens.  /.  T.  demised  land  to  the  plamtiff,  at  an  annual 
rent,  for  twenty-one  years,  with  libertv  to  dig  half  an  aere  of  brick  earth  annually:  the 
lessee  covenanted  that  he  would  pot  jig  more ;  or,  if  he  did,  that  he  would  pay  an  in- 
creased rent  of  375/.  per  half  acre,  b^ing  after  the  same  rate  that  the  whole  brick  earth 
was  sold  for.  A  stranger  dug  ana  took  away  brick  earth ;  the  lessee  recovered  against 
him  the  full  value  of  it.  It  was  held  that  he  was  entitled  to  retain  the  whole  damages,  1 
Taunt.  183. 


•BROADWATER  v.  BLOT.  •547 

A  person  who  takes  in  horaes  to  agist,  dees  not,  like  an  innkeeper,  insure  their  safety; 

be  ia  answerable  poly  in  case  of  negligenee. 

This  was  an  action  on  the  ca«e  a|[ainat  the  defendanl  to  v^oover  dama^ee 
for  his  negligence  in  losing  a  horse  of  the  plaintiff.  -  The  defendant  was  a 
farmer,  and  had  received  the  plaintiff's  horse  to  agist  at  a  stated  price.  It 
appeared  that  the  horse  had  strayed  out  of  the  defendant's  field*  and  was  lost. 
At  the  time  that  the  horse  was  missed,  sereral  of  the  defendant's  horses  had 
likewise  strayed,  and  had  been  pounded.  The  latter  were  recovered,  but 
the  plaintiff's  horse  was  finally  lost.  The  defendant  had  used  considerable 
diligence  to  advertise  it;  and  had  offered  to  contribute  a  moiety  of  the  plain- 
tiff's expenses  in  printing  and  posting  hand-bills  to  obtain  intelUgenee  of  Uie 
horse.  The  plaintiff  gav0  some  evidence  of  the  bad  conditioii  of  the  fences  on 
the  defendant  s  farm;  and  likewise  of  general  negligence  ip  leaving  open  the 
gates  of  his  fields,  ^.  It  did  not  appear,  however,  that  the  loss  of  the  horse 
was  occasioned  by  the  defect  of  the  fences,  or  that  he  had  strayed  through  the 
gates  at  the  time  that  the  witnesses  spoke  to  their  beiqg  opoou 

J?e</,  Serjt.,  for  the  defendant,  cp^tendedf  thati  in  order  te  make  out  a  cape 
io  entitle  the^plaintiff  to  recover  the  value  of  his  horse  in  this  aetiop,  he  must 
3ho w  direct  and  positive  ^negligence ;  either  an  insuffieieacy  pf  fences  r^n^g 
hy  reason  of  which  the  horse  strayed*  or  that  the  defeodaM  |iannitted  '- 
tlie  gates  to  be  open  for  an  unreasonable  length  of  time  in  the  field  where  tb^ 
horse  depastured^  A  farmer,  who  took  in  horses  to  agist,  was  not  like  an  inn- 
keeper, or  a  carrier.  It  is  true,  he  received  a  reward;  but  he  did  not  warrant 
the  safety  of  the  horses.    It  wa«  necessary  U>  prove  pireujgQiffl^xiees  of  a^li- 
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g0peBt  Mtbtr  in  die  f  aHieulir  aet  Hseif  bjr  whieh  the  home  eeeeped,  or  to  g^e 
evideBce  of  gross  Deg^Sgeaee  generallyt  Supposing  the  gate  of  the  field  had 
besD  set  open  waiUonly,  and  that  tb»  hone  had  then  es^pedi-^would  the  de^ 
fsadaot  have  been  liable  ? 

GiBBS,  C.  J^-^AU  the  idefeiident  Is  obliged  to  observe  is  reasonable  care. 
He  does  not  insure;  and  is  not  answerable  for  the  wantonness  or  mischief  of 
others.  If  the  horse  had  been  taken  from  his  premises,  or  had  been  lost  by 
accidents  which  he  could  not  guard  against,  he  would  not  be  responsible.  I 
admit  that  particular  negligence  must  be  proved,  by  occasion  of  which  the 
horse  was  lost,  or  gross  general  negligence,  to  which  the  loss  may  be  ascribed, 
in  ignorance  of  the  special  circumstance  which  occasioned  it.  If  there  were  a 
want  of  due  care  and  diligenee  generally,  the  defendant  will  be  liable.  The 
question  is,  were  the  defendant's  fences  in  an  improper  state  at  the  time  the 
horse  was  taken  in  to  agist?  Did  he  apply  such  a  degree  of  care  and  diligence 
*5491  ^  ^®  custody  of  the  horse  as  the  plaintiff,  who  intrusted  the  *horse  to 
•^  him,  had  a  right  to  expect  7    I  shall  leave  it  to  the  jury. 

Verdict  for  plaintiff,  the  value  of  the  horse. 

Vaughanj  Serjt,  and  W.  Reader^  for  plaintiff. 
fief/,  Serjt.,  and  WUde,  for  defendant. 


•WO]  •SITTINGS  IN  LONDON,  181T. 


FREE  et  al.  v.  HAWKIN& 

h  In  tn  action  ajgpaijist  the  payee  of  a  promiaeory  note,  who  was  likewise  the  indoraert 
Held,  that  bis  indorsement  was  an  admission  of  the  handwritings  of  the  maker. 

$,  The  payee  is  entitled  to  aotioe  of  the  dishonor  of  the  note,  alihouah  there  were  no  eea- 
sideration  between  him  and  the  maker. 

AcnoN  by  indorsee  against  the  payee  of  a  promissory  note,  of  which  Sir 
fiobert  Salisbury  was  the  maker,  and  the  defendant  became  the  payee  and  in- 
dorser,  as  surety  for  Sir  /?.  S,  to  the  plaintiffs. 

The  only  evidence  of  the  making  of  the  note  by  Sir  R.  S,^  was  by  proving 
&e  indorsement  of  the  note  by  the  defendant,  which  was  objected  to  by  LeriM^ 
Serjt.    But, 

*  GiBBs,  C.  J.,  ruled,  from  the  analogy  of  a  bill  of  exchange,  where  the  accep* 
tance  is  an  admission  of  the  hand- writing  of  the  drawer,  that  the  indorsement 
by  the  payee  is  an  admission  of  the  hand«writiiig  of  the  maker. 

The  note  was  not  paid  when  due  by  Sir  R.  S,^  and  no  notice  had  been  given 
to  the  defendant;  but  evidence  was  called  to  prove  that  the  defendant  was 
merely  a  surety,  and  that,  as  between  him  and  Sir  R,  S,^  there  was  no  consid- 
eration. Evidence  was  likewise  tendered  to  prove,  that  it  was  agreed  between 
all  the  parties,  that  the  note  should  not  be  put  in  suit  till  certain  estates  of  Sir 
*SS11  ^'  ^'  *^0i^  sold ;  and  it  was  insisted  by  BesL,  Serjt.,  on  the  authority 
-^  ofDe  Berdt  v.  AtHmon.  2  H.  Black.  336,  and  Su9m  v.  Tamlinaon^ 
1  8dw.  N.  P.  357,  n.  that  where  there  is  no  consideration,  as  between  the 
maker  and  the  payee,  no  notice  of  non-payment  by  the  maker  is  necessary  in 
order  to  eharge  tKe  payee;  io  the  same  way  as  no  notice  is  necessary  to  be 
given  to  the  drawer  of  a  bill  of  exchange  who  has  no  effects  in  the  hands  of 
Ihs  aoeeptor.    Biil» 

Gnaa,  O.  J.»  advertiiy  to  tba  eases  of  SmUh  f,  BUkti^  13  East,  187,  and 
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Broum  ▼.  Ma»imf,  15  East,  216,  raled,  that  the  analogy  contended  for  did  nol 
exist ;  and  that  tlie  payee  and  indorser  was  under  the  circumstances  entitled  to 
notice ;  and  he  rejected  the  evidence  oflfered,  that  there  was  an  understanding 
that  the  note  should  not  be  put  in  suit,  in  order  to  excuse  the  want  of  notice ; 
observing,  that  as  such  an  understanding  could  not  have  been  given  in  evidence 
to  prevent  the  plaintiff  from  suing  on  the  note,  so  it  ought  not  to  be  received  to 
excuse  the  want  of  notice. 

Best^  Serjt,  and  F.  Poilock,  for  plaintiff. 

LenSf  Serjt.,  for  defendant. 


•LOVELOCK  V.  CHEVELEY.  [•SSJ 

Tb«  defendant  cannot  make,  at  the  trial  of  the  cause,  any  such  objection  to  the  partic* 
ulars,  which,  if  made  earlier,  the  plaintiff,  or  the  coart,  might  have  rectified. 

Money  had  and  received.  The  action  was  brought  to  recover  a  sum  of 
money  due  upon  a  balan^*^  of  account ;  and  the  defendant,  who  was  an  attorney, 
had  given  a  notice  of  s'sVoff  for  business  done  by  him  for  the  plaintiff*.  The 
plaintiff,  on  receiving  the  notice,  took  out  a  summons  for  particulars ;  and  Mr. 
Justice  Park  had  made  an  order  on  the  18th  ofJune^  that  the  defendant  should 
deliver  his  particulp*^ybr/Au'tVA.  The  particulars,  however,  were  not  delivered 
till  ten  daytf  subsequent  to  the  order ;  after  the  plaintiff  had  subpoenaed  his 
witnesses,  and  ^he  cause  stood  in  the  paper  for  trial. 

Beat,  Serjt,  and  Holt,  for  the  plaintiff,  objected,  that  this  was  not  a  compli- 
ance with  the  judge's  order  to  deliver  the  particulars /or/Atrtf A.  An  attorney's 
biU  should  be  delivered  in  time  to  have  it  taxed.  They  cited  Martin  v.  If  tn- 
/er,  Douglas,  199,  in  notia^  thut  an  attorney's  bill  should  be  delivered  in  time 
for  the  plaintiff  to  get  a  taxation. 

Copley^  Serjt,  contra.  The  plaintiff  should  have  returned  the  particulars  if 
they  were  not  delivered  in  compliance  with  the  order.  By  keeping  them,  he 
waives  the  objection. 

GiRBs,  C.  J.— The  demanding  and  granting  of  'particulars  is  almost  r^eeo 
a  new  system  within  the  recollection  of  many  of  us.  They  undoubtedly  *- 
facilitate  the  trial  of  a  cause  ;  but  they  must  not  be  permitted  to  obstruct  the 
justice  of  it  The  party  who  objects  to  the  particulars,  as  insufficient,  must 
make  his  complaint  at  the  proper  time.  He  cannot  wait  till  the  trial  of  the 
cause,  and  then  raise  an  objection  which,  if  earlier  made,  might  have  been  dis- 
posed of.  In  this  case,  if  the  plaintiff  had  not  time  to  tax  the  bill,  he  might 
nave  applied  to  the  court ;  but  by  keeping  the  particulars  he  has  waived  his 
objection. 

Beat^  Serjt,  and  Holt^  for  plaintiff. 

Copley^  Serjt,  and  Comyn^  for  defendant. 


•BLANK  V.  SOLLY  et  al.  [•dM 

Where  a  ship  is  freighted  in  contraTention  of  the  Navifmtion  Laws,  alihouffh  the  con* 
signee  accept  the  goods,  and  aell  them,  he  is  not  answerable  in  an  action  for  me  freight. 

This  was  an  action  to  recover  the  sum  of  848/.,  due  for  the  freight  of  timber. 
.    In  Jiuguaif  1816,  Giba&n  ^  Co.,  of  Danizie^  shipped  the  timber  at  that 
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port,  and  oonsigned  it  to  the  defendants  in  London.  The  bill  of  lading  was  in 
the  usual  terms ;  that  is  to  say,  **  the  defendants,  or  their  assigns,  paying  freight.*' 
On  the  arrival  of  the  vessel  the  defendants  entered  her  at  the  custom-house, 
delivered  a  manifest  of  her  cargo,  and  began  to  \mload  her.  Whilst  she  was 
uidoading  she  was  seized  for  a  violation  of  the  navigation  laws,  and  upon  the 
ground  that  she  was  not,  in  fact,  a  Prussian  vessel.  She  was,  however,  re- 
leased on  condition  that  the  cargo  should  be  warehoused  three  months,  and 
then  exported.  Security  was  given  for  a  compliance  with  these  terms,  and  the 
defendants  afterwards  received  the  timber,  and  subsequendy  exported  it 

L^ns  and  Bosanquetf  Serjts.,  contended,  that  as  the  timber  was  brought  into 
this  country  in  violation  of  the  navigation  laws,  freight  could  not  be  recovered. 
The  goods  were  illegally  conveyed ;  and,  therefore,  neither  party  could  resort 
to  a  court  of  justice  to  enforce  the  agreement. 

Vaughan^  Serjt.,  contra.     The  ship  being  seized  for  a  violation  of  the 

^.-»-|  Navigation  Act,  the  ^defendants  are  immediately  apprized  of  the  breach 

^   of  law  which  had  been  committed.     They  negotiate,  however,  with  the 

custom-house,  and  obtain  a  release  of  the  cargo,  which  they  receive  and  export. 

It  is  too  late,  therefore,  to  object  when  they  have  had  the  profits  of  the  cargo. 

GiDBS,  C.  J.  The  ship  was  the  property  of  the  plaintiflT,  and  was  navigated 
in  contravention  to  a  known  system  of  municipal  law.  If  this  transaction  had  * 
not  been  absolutely  illegal,  I  should  have  thought  that  the  defendants,  by  re- 
ceiving the  goods,  had  waived  all  objection  to  the  contract,  and  that  the  plain- 
tiff might  have  recovered  on  a  quantum  meruit.  But  I  feel  myself  called  upon 
to  direct  a  verdict  for  the  defendants,  subject  to  the  opinion  of  the  court. 

Vaughan^  Serjt.,  and  Corny n^  for  plaintifT. 

LeM  and  Bosanquel,  Serjts.,  for  defendants. 
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•556]  •GIBSON  v.  BRAY  et  al. 

Goods  sent  to  a  trader  upon  sale  and  return,  in  the  common  acceptation  of  that  mode  of 
dealing,  will  pass  to  his  assignees,  under  the  statute  of  21  James  I. 

This  was  an  action  of  trover.  The  defendants  were  the  assignees  of  one 
Markham,  a  bankrupt;  and  the  goods,  for  which  the  action  was  brought, 
were  sent  to  Markham  on  sale  and  return.  It  was  so  expressed  in  the 
invoice,  in  which  the  goods  were  entered  short ;  viz.  in  the  inner  column 
of  the  account. 

The  goods  arrived  on  the  13th  o^  November  at  Sunderland;  Markham  was 
not  then  at  home,  but  the  goods  were  taken  in,  and  paid  for,  by  his  servant. 
His  shop  was  open  on  the  1 3th:  on  the  14ih  an  execution  came  in;  and  on  the 
15th  he  committed  an  act  of  bankruptcy.  The  parcel  containing  the  goods 
was  not  opened;  but  it  remained  in  Markham' 9  possession  till  he  became  a 
bankrupt.  Some  time  ailer,  the  plaintifT^s  traveller  demanded  the  goods 
of  the  assignees,  on  the  ground  that  tliey  had  been  sent  on  sale  and 
feturn. 

Vaughan,  Serjt,  for  the  defendants.  The  question  is  on  the  nature  of 
the  contract  If  the  goods  were  a  mere  deposit,  they  would  not  pass  to  the 
assignees;  but  if  they  were  in  the  order  and  disposition  of  the  bankrupt,  they 
came  within  the  meaning  of  the  statute  of  James.  It  did  not  matter  how 
many  days  the  goods  were  in  Markham*i  possession.  The  invoice  was  a 
*5571  *^^^*  ^^  passed  the  property.  It  might  be  a  conditional  sale; 
-^  there  might  be  a  liberty  to  return  the  goods.  But  the  ^possession 
the   circumstance    to  which  the   statute   looked.      By  having    other 
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men*i  good$  io  his  possession,  the  baoknipt  augneots  his  visible  stock,  and 
ihereby  obtains  a  false  credit. 

JSeatf  SeijU,  eontrOf  for  the  plaintiff.  This  ease  was  of  the  last  importance 
Io  trade.  The  statute  of  James  was  meant  to  defeat  fraud  and  collusion,  and 
4iot  to  take  the  bona  fidt  property  of  one  man  to  pay  the  debts  of  another. 
Here  the  contract  was  not  a  sale.  It  was  a  very  frequent  mode  of  dealing 
with  tradesmen  who  wanted  to  force  a  custom.  The  trader,  it  is  true,  had  a 
special  property,  like  a  factor,  who  must  have  the  possession  of  the  thing  for 
which  he  negotiates ;  but  the  general  property  continues  in  the  vendor.  In 
this  case  there  could  be  no  false  credit  obtained ;  for  the  goods  were  not  opened, 
or  exposed  in  tlie  bankrupt's  shop.  The  bankrupt  had  exercised  no  authority 
over  them ;  he  had  not  carried  out  the  figures  in  the  invoice ;  he  had  not  de-* 
cided  to  take  them  ;  he  had  done  no  act  of  ownership  respecting  them.  They 
were  no  further  in  his  order  and  disposition  than  the  furniture  of  an  inn  is  in 
Ihe  order  and  disposition  of  the  guest.  Suppose  the  goods  had  been  delivered 
at  his  house  by  mistake  ;  would  they  then  pass  to  his  assignees  ? 

GiBBS,  C.  J«  The  point  is  very  important,  and  I  will  reserve  it  for  consid- 
eration. We  all  know  what  is  meant  by  the  ordinary  terms  of  sending  goods 
on  sale  and  return.  They  become  tlie  property  of  the  trader  so  far,  that  be 
may  sell  tliera  either  for  money  or  credit,  and  receive  the  oroceeds ;  but  if  he 
js  unable  to  sell  them,  tlie  vendor  ^cannot,  as  a  matter  of  course,  call  r«Keg 
upon  him  for  the  value  of  the  goods,  but  he  has  a  right  to  return  them  ^ 
in  tpecie.  He  is  not  a  factor,  nor  any  thing  like  it.  The  entry  of  tlie  prices 
short  in  the  invoice  does  not  rebut  the  presumption  that  these  goods  were  sent 
upon  the  ordinary  terms  of  sale  and  return.  If  the  goods  had  been  sent  for 
exhibition,  or  for  speculation,  the  plaintiff  soliciting  the  banknipt  to  purchase 
them,  they  would  not  have  been  liable  to  the  assignees.  If  a  man  sends  goods 
to  a  tradesman,  subject  to  his  approbation  whether  he  will  accept  them  or  not, 
the  simple  fact  of  possession  by  the  tradesman  would  not  be  such  a  possession 
as  the  statute  of  James  could  work  upon.  But  goods  sent  upon  sale  and  re- 
turn, in  the  ordinary  meaning  of  that  contract,  are  within  the  order  and  disposi- 
tion of  the  bankrupt :  he  deals  with  them  as  his  own  stock ;  they  procure  him^ 
eredit ;  and  it  is  but  reasonable  that  those  who  so  trust  him  should  take  their 
chatlce  with  his  other  creditors.  It  is,  however,  a  strong  feature  in  this  case, 
which  sustains  the  claim  of  the  plaintiff,  that  the  parcel  so  sent  was  never 
opened,  nor  taken  to  by  any  express  act  of  acceptance  on  the  part  of  the  bank- 
rupt. 

His  lordship  directed  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court. 

A  motion  was  afterwards  made ;  but  the  Court  of  Common  Pleas  was  of 
opinion,  that  the  case  was  not  within  the  statute  of  21  Jac.  1.  c.  19. 

BesU  Seijt.,  and  Puller^  for  plaintiff. 

Vaughan^  Serjt,,  and  Campoell^  for  defendants. 

•REPORTER'S  NOTE.  [*559 

With  respect  to  the  eue  of  reputed  ownersliip,  a  most  inportant  heed  of  the  bank- 
rapt  laws,  there  is  much  difficulty  in  classing  the  decisiooa.  It  ia  obvious  that  tba 
statute  was  directed   against   those  collusive  trauda  which  were  often  committed  hj 

Eersons  in  meditation  of  bankruptcy.  Before  this  provision  in  the  21  Jac.  1.  it  seems  to 
ave  been  a  common  practice  in  traders  to  make  a  transfer  of  their  property  ;  but  still  ta 
continue  exercising  ev^ry  act  of  property  over  it  as  before.  Aa  between  the  buver  and 
the  seller,  the  consideration  migbt  be  good,  le^al,  and  aufficient;  indeed,  might  have 
nothing  fraudulent  in  it.  The  words  of  toe  act,  mdeed,  point  in  terma  to  transfers  mode 
upon  *'  good  eonMideration,"  It  becomes  necessary  to  advert  particularly  to  this  pari  of 
the  act,  oeeaase  it  doea  not  aoaa  to  bsve  been  svfficiontly  attended  to  ia  ita  applicaiion.'^ 
Jf  such  tranafer  had  been  mada  frauduleatly,  and  without  an  equivalent  consideratioii,  tba 
commissioners  would  have  set  aside  the  alienation  as  a  matter  of  course,  and  would  have 
conveyed  the  property  inttlanier  to  the  asjignoes.  The  mischief,  in  the  contemplation  of 
the  act,  was  of  another  kind.  It  waa  directed  againat  those  persons,  friends,  or  creditors, 
«f  a  trader,  B|>prebensive  of  bankraptcy,  who,  lor  the  sake  of  aasiatiag  bim  in  tradu,  aa^ 
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hting  tbemmhrtM  teeire,  kept  or  rook  tho  title  of  bit  property,  but  left  bim  in  the  app«« 
rent  possewioa,  reputed  ownership,  and  fuM  control  and  disposition  of  the  same ;  thereby 
proraring  him  a  false  credit,  and  exemptin«r  tbemselTes,  in  a  trading  concern,  from  that 
eomoion  risk  which  belonged  to  cbem.  Tfie  circumstance  o(  a  gosd  eonaidertaitm,  tkere- 
Ibre,  belongs  to  thie  kind  of  transfer  within  the  Tiew  of  the  statute. 

It  wae  necessary  to  explain  this  leading  principle  of  the  act,  as  moeC  of  the  writers  on 
this  subject  appear  to  have  regarded  its  object  aeoireeted  against  fraudulent  transfers.  The 
imfairneas  of  such  translers  coneisrs  in  the  mischief  which  arises  from  the  false  appear- 
ance ;  and  likewise  from  the  advantage  which  a  creditor,  so  acting,  procures  above  others 
who  deal  in  the  ordinary  course  of  trade.  For  whilst  other  creditors  of  the  trader  are 
obIit(f*d  only  to  take  their  share  of  the  general  dividend,  the  creditor,  acting  under  such  a 
collusion,  gets  back  all  that  part  of  his  own  stock,  which  at  the  time  of  bankruptcv  is  un- 
*5601  ^^'  '^^  transact  ion,  therefore,  it  coliosive ;  beeauee  it  propoess  an  unfair  ^ad<- 
-'  vantage.  It  is  mischievous  because  it  exhibits  a  false  appearance ;  but  ae  respects 
the  creditor,  at  least,  it  must  not  be  designated  by  the  harsher  name  of  fraudulent. 

As  the  first  object  of  the  act  is  to  protect  trade  against  false  appearances  of  property, 
and  as  the  possession  and  apparent  dispoeition  of  good*  and  chattels  iapriwiafane  evi- 
dence of  such  property;  so  toe  words  of  the  statute  are  confined  to  goods  and  chattels 
exclusively.  Hence  tne  courts  have  always  made  a  distinction  between  mortgjaKes  of 
rsal  estates,  or  chattel  interests  in  lands,  and  ^oods  and  other  personal  chattels.  Tne  act 
meditated  by  the  statute,  ss  we  have  above  said,  was  the  collnsive  holding  of  the  stock  by 
the  trader,  with  the  consent  of  the  true  owner ;  or,  more  frequently,  the  separation  of  the 
property  of  the  goods,  snd  the  possession  of  them,  for  the  security  of  a  friendly  cred* 
iior.  With  Inspect  to  real  property,  there  was  no  apprehensioB  of  similar  collusive" 
transfers  or  trusts,  because  taere  ooold  not  be  the  same  object.  In  the  first  plaes, 
teal  property  is  not  stock  in  trade  for  the  matter  of  trading ;  and,  secondly,  the  nos> 
session  of  it  ie  not,  as  in  personal  chattels,  such  an  evidence  of  ownership  as  to  indues 
creditors  to  rely  upon  it.  For  examjpls,  real  estates  aoay  be  mortgaged  }  and  we  know 
that  the  almost  universal  condition  oi  suek  mortgages  is>  that  the  SMMisagor  shall  rsmsin 
in  possession.  In  the  same  manner,  fixtures  to  a  freehold  are  not  witnia  the  act.  But 
the  necessary  and  usual  implements  of  trader  tkouffb  connected  with  realty,  (as,  for  exam* 
pie,  steam  engines^  thrssbing  machines,  dLc.,)  fall  within  it:  because  they  are  strictly 
personal  property ;  they  add  to  the  apparent  substance  of  the  trader ;  and  are  not  within 
the  same  preeumption  as  the  fixtures  to  a  freehold,  which  may  be  presumed  to  have  the 
same  conmtion  with  a  mortf^age  on  the  estate. 

Having  sufficiently,  as  it  is  trusted,  unfolded  the  principle  of  the  act,  distinguished  the 
extern  of  its  application,  and  the  reason  of  its  exceptions,  we  shall  subjoin  only  such  cases 
as  tppear  to  depend  upon  some  nice  circumstance,  either  of  the  rule  or  the  exception. 

Lr^Wkere  ynperiy  tuu  been  left  in  the  poeeeeeian,  order ,  and  ditpoeitiant  of  the  hankruptg 

hif  the  content  of  the  owner, 

•ttii      F^rom  what  has  been  above  said  in  explaining  the  ^peculiar  objects  of  the  statute,  it 
'  is  scarcely  necessary  to  add,  that  all  the  cases  under  the  act  suppose  a  possession  of 
the  bankrupt  with  the  content  of  the  owner ;  for  if  the  bankrupt  have  such  possessioD  of  the 
property  ot  another  without  his  consent,  it  will  not  pass  to  the  assienees  by  the  statute. 
Through  all  the  cases  it  will  be  observed,  that  the  law  keeps  a  steady  view  upon  its  first 
object;  namely,  that  of  protectinj;  trade  against  those  fictitiom  appearances  of  property 
which  induce  credit.    This  principle  is  extended,  indeed,   very  far,  in  order. to  guard 
sgatnst  any  collusion.    Thus,  where  A.  purchased  hops  from  a  merchant,  and  left  them 
in  his  warehouse  until  he  should  re-sell  them,  paying  rent  to  the  merchant  for  the  ware- 
house room.    The  hops  remained  undistinguished  from  the  rest  of  the  merchant's  stock, 
and  he  became  a  bankrupt.     Upon  the  trial,  it  was  proved  to  be  a  custom  of  the  trade 
for  hops  to  be  left  by  the  purchaser  in  the  merchant's  warehouse  for  a  rent.    It  was  held, 
however,  that  such  custom  not  being  dear,  distinct,  and  precise  enough,  to  enable  othen 
to  know  that  the  hops  so  left  were  not  the  property  of  the  merchant  possessor,  they  be- 
cune  the  property  of  his  assignees  upon  his  bankruptcy ;  as  being  in  his  possession,  order, 
sod  disposition.     Thackthwaite  v.  Coek,  3  Taunt.  487.    So,  in  a  case  where  an  agreement 
Was  entered  into  between  a  wholesale  dealer  and  a  retail  dealer,  that  the  former  was  t« 
Mpply  the  latter  with  goods  upon  tale  and  return,  to  the  value  of  lOOl,;  the  account  to 
be  settled  monthly,  when  the  goods  were  again  to  be  made  up  to  that  value.    The  retail 
dealer  became  bankrupt ;  and  the  wholesale  dealer  brought  an  action  against  the  assignees 
for  the  goods  imsold,  amounting  to  6H.    It  was  held,  by  Lord  Ellenhorough,  that  the  goods 
pissed  10  the  aaaigneea,  as  they  appeared  to  the  world  to  be  the  properly  of  the  bankrupt, 
hecmse  the  reputed  ownership  was  calculated  to  procure  him  a  delusive  credit,  Livetay  v. 
ifeod,  2  Campb.  83.    So,  in  Bryton  v.  Wylie^  1  Bos.  and  Full.  83.  where  a  trader  sold 
hb  dyeing  planty  and  kept  possession  of  it,  payinj  a  rental  for  the  use  of  it,  it  waa  held 
within  the  eetate.— See  likewise  7  T.  R.  328,  and  ^sr^y  v.  Suuih,  8T.  R.  82.  And  again, 
where  s  partner,  retiring  from  business,  leased  to  others,  who  coiuinued  it,  certain  stills. 
o^gv\  ▼&»*  **nd  utensils,  proper  for  carrying  on  the  business,  and  which  had  been  used 
*  by  the  foruier  partners ;   the  eontinuing  partners  became  baakrupts ;  and  upon 
•  (piesiion,  whether  such  articles  passed  under  the  statuts  to  the  assignees,  as  being 
te  the  possesstoDt  order,  and  disposition,  of  the  bankrupts,  at  the  time  of  their  bank- 
Mptqr,  the  Court  of  K.  B.  held,  that  the  stills  which  were  fixed  to  the  freehold,  did 
•ot  pau  to  the  sssignees  under  the  words  feeds  and  ehuttdt  in  the  statute ;  but  that 
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the  Tats,  &e.,  which  were  not  so  fixed,  did  pass  to  the  assienees,  as  being  left  hw  the  tnie 
owner,  in  the  possession,  care,  and  disposition,  of  the  bankmpts,  as  reputed  owners, 
Horn  ▼.  Baker,  9  East,  215.  But  where  the  purchaser  of  goods,  lying  at  a  wharf  in  tho 
name  of  the  seller,  received  from  him,  at  the  time  of  sale,  an  order  on  the  wharfinger  for 
the  d«Iivery  of  the  goods,  but  suffered  them  to  remain  in  the  name  of  the  seller  for  seve- 
ral months  afterwaras,  during  which  time  the  seller  disposed  of  a  part ;  but,  upon  notice 
of  the  seller's  insolvency,  the  purchaser  carried  the  order  to  the  wharfinger,  and  had  tho 

SkmIs  transferred  into  his  own  name,  and  nine  days  after  that  the  seller  became  bankrupt: 
e  Court  of  K.  B.  held,  that  the  assignees  of  the  bankrupt  were  not  entitled  to  the  goods, 
ibr  that  a  complete  change  of  the  property  took  place  by  the  transfer  made  in  the  wharfin- 
cer*s  books ;  and  that  it  would  be  highly  dangerous  by  any  construction  to  vary  the  time 
fixed  by  the  statute,  which  comprehends  such  goods  only  as  the  bankrupt,  by  the  consent 
and  permission  of  the  owner,  has  in  his  possession,  order,  and  disposition,  at  tuck  time  at 
he  thill  become  bankrupt ,  Jonet  v.  Dvoyer,  15  East.  21. 

The  eoneent  of  the  owner  is  in  all  cases  necessary ;  the  statute  always  looking  towards 
this  as  its  main  object ;  namelv,  the  preventing  such  a  collusion  between  one  trader  and 
another;  as  if  one  said,  "  I  will  trust  you  with  these  coods,  and  you  may  trade  and  make 
profit  by  them,  but  remember  they  are  mine.  I  will  not  run  the  risk  of  your  trade  ; 
though  I  will  help  you,  on  short  accounts,  for  our  common  benefit.*'  In  a  word,  this  is  the 
kind  of  collusion  towards  which  tho  statute  is  in  all  cases  directed ;  and  if  the  reader  will 
bear  it  in  his  mind,  it  provides  him  with  a  clue  for  the  determination  in  all.  In  *the  r*5^3 
following  case,  for  example  :— Where  a  woman,  before  marriage,  with  the  consent  of 
her  intended  husband,  conveyed  all  her  stock  in  trade,  and  furniture,  to  trustees,  to  enabl* 
her  to  carry  on  her  business  separately,  and  the  husband  did  not  intermeddle  with  them, 
and  there  was  no  fraud  imputed  to  the  transaction,  it  was  held,  that  such  efiects,  thoi^h 
fluctuating,  were  not  assignable  under  the  statute ;  for  that  the  husband  had  not  the  order 
and  disposition  of  the  property  with  the  content  of  the  real  owner;  that  the  trustee  waa 
the  legal  owner,  and  he  gave  no  such  consent  for  such  purpose ;  and  that  the  wife's  pos- 
session, in  the  manner  in  which  it  was  proved  to  have  been  exercised  at  the  trial,  was  no 
evidence  of  fraud ;  for  that  she  was  to  be  considered  as  the  agent  of  the  trustee,  Jarwtan 
T.  Woolloton,  3  T.  R.  618.  See  likewise  Ex  parte  Martin,  2  Rose's  bankrupt  cases,  351. 
So,  where  a  trader,  who  afterwards  becomes  a  bankrupt,  advertely  retains  possession  of 
goods,  so  that  the  party  entitled  to  them  is  obliged  to  sue  him  in  a  court  of  justice  to  ob- 
tain a  re-possession,  or  to  restrain  such  trader  from  disposing  of  the  goods,  such  possession 
is  not  within  the  meaning  of  the  statute,  because  it  is  clearly  not  with  the  content  and 
permittion  of  the  owner,  1  Ves.  243. 

In  the  case  of  a  secret  partnership,  one  partner  being  declared  a  bankrupt,  and  the  se- 
cret partner  then  comins  forward  with  a  claim  upon  the  joint  property,  a  very  strong 
doubt  is  entertained  whether  such  secret  partner  could  sustam  his  claim  against  this  stat- 
ute. We  should  think,  speaking  with  all  deference,  after  the  authorities  in  this  case, 
unquestionably  not ;  for  the  two  circumstonces  here  concur  which  compose  the  particular 
act  provided  aeainst  by  the  statute.  In  the  first  place,  the  ttoek  in  trade  is  left  in  pottet^ 
tion  of  the  bafikrupt  solely;  and.  secondly,  the  content  of  the  secret  partner  is  manifest  in 
the  thing.  This  opinion  has,  indeed,  been  disputed,  by  a  decision  in  the  Court  of  Ex- 
chequer, Caldwell  y,  Gregory,  1  Price,  119.  But  the  Lord  Chancellor  has  subsequently 
expressed  an  opinion  contrary  to  the  above  decision,  and  reserved  the  determination  of 
the  same  point  for  the  assistance  of  some  of  the  barons  upon  the  hearing.  Ex  parte  Dytter, 
2  Rose,  256.  Indeed,  we  should  apprehend  that  there  cannot  be  much  *doubt  upon  rm^r* 
the  subject,  when  it  is  considered  what  is  the  nature  of  property  in  partnership  '- 
stock ;  that  it  is  property  in  the  whole,  and  as  respects  trade  at  least,  it  has  no  qualifica- 
tion in  its  disposal.  But  the  fact  of  the  bankrupt  being  the  reputed  owner  may  of  course 
be  disputed  by  the  party  claiming  the  property  against  the  assignees.  He  mav  show  that 
such  reputation  did  not  exist,  or  was  founded  on  grounds  which  the  law  would  not  admit 
to  be  sufficient  as  a  presumption  of  property  in  the  possessor. — See  Gurr  v.  Button,  ante, 
327,  and  Muller  v.  Moet,  1  M.  and  S.  335. 

But  still,  upon  the  principles  above  stated,  any  casual  or  temporary  possession,  which 
belongs  only  to  the  ordinary  course  of  trade,  will  not  be  within  the  reason  of  the  statute, 
and  of  course  not  within  its  provisions.  There  may  here,  indeed,  be  a  legal  possession, 
but  not  of  that  kind  contemplated  by  the  act.  Thus,  in  the  case  of  a  delivery  of  goods  by 
sample,  or  by[  any  other  means,  symbolical  only  of  the  contract.  If  such  a  deliverY  be 
given  at  the  time  of  the  contract  as  the  circumstances  and  nature  of  the  property  will  ad- 
mit, though  the  possession  of  the  chattel,  in  fact,  remain  with  the  trader,  and  he  becomes 
a  bankrupt,  it  will  not  on  that  account  psss  fo  his  assignees.  Because,  where  the  property 
cannot  be  absolutely  delivered  at  the  time  of  the  contract,  such  intervenient  and  incidental 
possession  is  necessary.  Thus,  where  goods  are  of  a  bulky  nature,  and  are  sold  by  a 
trader,  a  delivery  of  the  key  of  the  warehouse  where  such  goods  are  deposited,  is  a  sufii- 
cient  delivery  to  take  them  out  of  the  possession  of  the  bankrupt,  and  to  exempt  them 
from  the  statute,  Manton  v,  Moore,  7  T.  R.  67.  Eyal  v.  Bowlet,  1  Atkins,  170.  With 
respect  to  the  property  in  ships,  which  depends  upon  particular  statutes,  and  of  which  an 
absolute  possession  cannot  be  made,  the  transfer  must  be  accompanied  with  certain  legal 
forms:  the  proper  documents  and  muniments  must  be  delivered,  to  enable  the  purchaser 
to  reduce  the  property  into  possession  upon  the  arrival  of  the  ship  in  port.  With  regard 
to  this  species  of  property  the  registry  acts  determine  all  the  necessary  forms ;  and  thev 
must  be  complied  with.    They  are  founded  upon  rules  of  general  policy ;  and,  though  H 
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^5651  ^^^  ^^  hnrd  in  some  particalar  cases  to  vacate  contracts  for  the  transfer  of  "^pro* 
periy  in  ships,  on  account  of  the  non-observance  of  forms;  still,  as  this  severity 
insures  the  observance  of  them,  it  conduces  to  a  general  good,  which  more  than  overbal- 
ances any  particular  hardship.  The  registry  acts  have  the  same  relation  to  shipping 
which  the  enrolment  act  has  to  annuities.  They  are  severe,  unyielding  regulations,  in 
order  to  protect  an  extensive  system  of  maritime  policy.  Thus,  where  a  trader  became  a 
bankrupt,  between  the  time  ot  executing  a  bill  of  sale  of  a  ship  at  sea  to  his  creditor,  and 
the  time  of  such  creditor's  complying  with  the  requisites  of  the  registry  acts,  thoucrh  such 
requisites  were  completed  after  the  act  of  bankruptcy,  and  before  the  action  brought,  the 
assignees  of  the  bankrupt  were  deemed  entitled  to  recover  the  possession  of  the  ship  in 
an  action  of  trover,  Moa$  v.  Ckamock,  2  East,  399.  In  all  these  alienations,  where  the 
thing  is  not  capable  of  actual  delivery,  and,  therefore,  such  delivery  is  made,  in  part,  or 
symbolically,  the  transfer  by  the  bankrupt  must  be  complete,  and  there  must  be  no  laches 
en  the  part  of  the  purchaser.  Thus,  where  the  creditor  permitted  the  ship  to  return  to 
port  and  to  go  on  a  second  voyage,  and  otherwise  neglected  to  take  possession  of  her; 
even  thoush  the  grand  bill  of  sale  was  delivered  to  him,  it  was  held  to  be  within  the  ope- 
ration oi  the  statute.— See  Mair  v.  Glennie^  4  M.  and  S.  240,  and  the  cases  there  referred 
to  in  argument.^  But  an  actual  possession  need  not  be  taken  of  the  ship  whilst  she  is  in  a 
foreign  port,  \Vhitmarsh*s  Bankrupt  Laws,  101.  Where  a  chose  in  action  is  assigned,  all 
the  cases  agree  that  the  security,  if  any,  must  be  delivered  over  to  the  assignee.  And 
where  a  bond  is  assigned,  it  must  not  only  be  delivered  to  the  assignee  ;  but  it  would  be 
necessary  (as  it  appears  from  some  cases)  that  actual  notice  ought  to  be  given  to  the 
debtor  of  the  assignment,  1  Ves.  348,  and  1  Atk.  171.  But  in  the  case  of  book  debts,  at 
there  is  nothing  that  can  be  delivered,  a  simple  notice  to  the  debtors  will  be  sufficient.— 
Id,  ibid. 

W. '"Property  left  in  the  Poeseeeion  ofthm  Bankrupt  for  a  particular  Purpose, 

There  is  some  nicetv  under  this  head  ;  but  the  cases  may  all  be  referred  to  the  princi 
pie  of  the  rule,  and  the  exceptions  above  stated.  If  the  bankrupt  be  in  possession  of 
^5661  S^^^  ^^^^  V^^^  ^'™  ^^^  some  particular  or  limited  purpose,  such  *posses8ion  is  not 
-'  of  itself  within  the  reason  of  the  statute.  For  his  possession  bemg  restricted  to 
sacft  purpose,  he  has  no  power  to  sell  or  dispose  ;  and,  therefore,  not  to  exercise,  tuiih  the 
toneent  of  the  real  owner,  such  acts  as  might  induce  an  opinion  of  property.  For  ex- 
ample, if  a  trader  be  a  depositary  of  another  man*s  jgoods,  or  possess  them  by  a  contract 
of  niring  or  letting,  as  the  furniture  in  a  hired  lodgins,  they  are  not  within  the  statute ; 
because,  although  ne  has  the  use  of  such  property,  lie  nas  not  the  order  and  disposition 
thereof.  But  this  special  trust  and  limited  right  of  disposal  may  of  course  be  negatived 
by  evidence  to  the  contrary ;  and  a  collusion  for  the  purpose  of  giving  the  bankrupt  a 
better  appearance  with  his  creditors,  may,  if  such  be  the  case,  be  proved  to  bo  the  real 
design  of  the  possession.  Likewise,  if  there  be  a  palpable  laches  on  the  part  of  the  owner, 
this  will  be  considered  as  a  strong  presumption  of  the  collusion  above  mentioned.  Every 
case,  in  short,  must  depend  upon  itself;  the  leading  principle  of  the  act  being  always 
kept  in  view,  namely,  that  of  preventing  a  false  credit,  procured  by  collusive  trusts. 
Thus,  where  goods  were  l^ft  in  the  possession  of  a  bankrupt  in  trust  to  sell  for  another, 
it  is  not  a  possession  within  the  statute.  As  where  A,  made  a  bill  of  sale  of  leases  and 
personal  estate  to  B.  and  C,  in  trust  to  pay  ^.'s  debts;  at  first  B.  acted  in  the  trust;  but 
afterwards  C.  took  the  whole  into  his  possession,  and  acted  alone,  and  became  a  bank- 
rupt. The  court  held  the  possession  not  to  be  within  the  statute,  Copeman  v.  Gallant^  1 
Peer.  Will.  314.  So,  where  a  merchant  bought  and  shipped  goods  in  his  own  name  to 
one  of  the  king's  yards,  and  it  was  delivered  to  the  use  of  a  carpenter,  who  had  contracted 
to  perform  some  work  there,  and  the  carpeiiter  became  a  bankrupt;  it  was  held,  that 
although  the  bankrupt  had  the  poeeetsion  of  the  property,  and  the  apparent  disposition  of 
it,  yet  as  there  was  no  fraud  in  the  case,  actual  or  constructive,  and  as  the  real  property 
wa9  the  merchant^ »f  the  statute  did  not  operate  upon  it,  Collins  v.  Forbes ^  3  T.  R.  316. 
See,  likewise,  1  Atkins,  185,  and  Walker  v.  Bumell,  303. 

\\1,— ^Property  left  in  a  Bankrupt* s  hands  as  a  Factor,  Banker,  Broker,  ^. 

*SST\  ^^^  ^^^  cases  under  this  head  depend  upon  one  single  circumstance,  namely,  the 
^'-'  ^absence  of  a  confusion  of  the  goods  of  the  principal  and  the  factor ;  or,  in  other 
words,  the  possibility  of  separating  and  distinguishing  the  property  of  each.  Thus,  if  the 
factor  sell  his  principal's  goods,  and  buy  other  goods  with  the  proceeds,  the  principal  ij 
entitled  to  the  goods.  T^itcomb  v.  Jacob,  1  Salk.  160.  So,  if  goods  consigned  to  a  factor 
are  sold,  and  the  factor  receives  bills  and  notes  for  them  instead  of  money,  and  then  be- 
comes bankrupt,  the  principal  is  entitled  to  such  notes.  Scott  v.  Surman,  Willes,  400. 
Bo,  where  bills  or  notes  are  sent  to  a  merchant  or  banker  to  be  specifically  applied,  and 
he  becomes  a  bankrupt,  without  having  parted  with  such  bills  or  notes,  they  will  not  pass 
to  the  assignees.  Tooke  v.  Hollingworth,  5  T.  R.  215  ;  and  see  the  cases  in  Whitmorsh^a 
Bkt.  Laws,  105.  But  if  bills  are  deposited  with  a  banker,  and  indorsed,  and  the  banker 
disposes  of  them,  and  becomes  a  bankrupt,  they  cannot  be  recovered.  Collins  v.  Martin, 
1  Bos.  and  Pul.  648.  Under  this  head  the  question  of  lien  frequently  occurs,  which  is  evi- 
dently of  a  different  nature  from  the  claim  of  property ;  bein^  an  obligation  upon  property, 
and  not  the  right  of  property  itself.  This  is  the  ground  of  distinction.  The  cases  are  nu- 
merous ;  bat  the  principle  in  all  is  intelligible.    See  Giles  v.  Perkins,  9  East,  13.    JB* 
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parte  Pease,  1  Rose,  Bkt.  e«.  232.    ^t  parte  the  Vtak^dd  Bank,  ibii*  243.    8ee»  like- 
wise, the  same  collection  of  cases,  254  and  280 :  and  17  Vesey,  270. 

IV.— TTAers  Property  is  l^  in  the  Banhrupt^s  Bands  as  Trustee^  Executor,  or 

Administrator, 

Here  the  principle  is  manifest.  The  possession  is  necessarilf  independent  of  all  eoI1a« 
sion.  A  trader  is  not  put  ottt  of  the  rights  and  duties  of  social  interconrse,  merely  be- 
cause he  is  a  trader.  He  may  become,  as  matter  of  course,  the  eiecutor  of  a  fnend,  or 
Che  trustee  of  a  marriage  settlement,  &.c. 

Thus,  where  the  wife  of  the  bankrupt  administered  to  her  father,  and  became  possessed 
as  administratrix  of  his  effects,  to  which  she  and  her  infant  brother  and  sisters  were  en- 
titled, and  the  husband  continued  the  business  of  the  father  for  their  benefit ;  Lord  Eldon, 
notwithstanding,  held,  that  this  was  not  such  a  possession  of  the  goods  by  the  bankrupt, 
as  could  be  deemed  an  order  and  *di8position  within  the  statute,  so  as  to  make  r*KCQ 
them  liable  to  his  creditors.  Viner  v.  Cadell,  3  Esp.  N.  P.  C.  88.  See,  likewise,  '• 
Butler  V.  Richardson,  Amb.  74.  Bedford  ▼.  Woodkam,  4  Vesey,  40;  and  Winch  v.  Keeley, 
\  T.  R.  619.  So,  where  T.  held  shares  in  a  trading  company  in  trust  for  W.,  who,  by 
his  will,  appointed  7.  his  residuary  legatee,  T.  continued  in  possession  of  the  shares,  and 
became  a  bankrupt.  Lord  Redesdale  held,  that  T.  being  a  trustee,  the  shares  were  not 
left  in  his  possession  within  the  meaning  of  the  statute,  so  as  to  entitle  the  assignees  t<k 
take  them ;  but  that  T.  was.  the  true  owner  and  proprietor  of  the  shares,  subject  to  thv 
debts  and  legacies  of  W,    Joy  v.  Campbell,  I  Seho.  and  Lef.  328< 


•LEE  et  al«  v.  MUNN.  [^509 

An  auctioneer  is  not  liable  to  pay  interest  upon  a  deposit,  kept  in  his  hands  during  th« 
investigation  of  a  title.  He  is  to  be  considered  aa  a  mere  agent,  unless  he  specially^ 
engage  as  a  principal  in  the  sale^ 

AssuHPsrr.— The  plaintifis  were  budderg;  and  had"  purchased  property  at  s 
sale,  conducted  by  the  defendant,  as  an  auctioneer.  The  pkintifiei  being  thef 
highest  bidders,  the  lot  was  declared  to  be  theirs ;  and  they  signed  an  agree- 
ment to  complete  the  purchase,  according  to  the  conditions  of  sale.  They 
likewise  paia  into  tlie  hands  of  the  defendant  200/.,  as  a  deposit,  and  a  security 
for  their  performance  of  the  contract.  Objections  being  taken  to  the  title  deeds^ 
a  long  negotiation  commenced  between  Uie  vendor  and  vendee;  and  from  the 
year  1813,  when  the  property  was  first  put  up  to  auction,  until  the  year  1817t 
different  treaties  had  been  carried  on,  and  arrangements  proposed.  Finally*, 
however,  the  contract  was  rescinded;  and  the  plaintifis  now  brought  an  action 
against  the  defendant,  to  recover  the  amount  of  the  deposit  money,  together 
with  interest,  from  the  time  of  its  having  been  paid  into  die  hands  of  the  auc- 
tioneer, and  the  expenses  which  the  plaintifTs  had  been  obliged  to  incur  in  in- 
vestigating the  title  to  the  property.  'Fhe  defendant  had  paid  the  amount  of  ther 
deposit  into  court. 

Pel/,  Serjt.,  for  the  plaintiffs,  contended,  that  they  had  not  only  a  right  to 
recover  the  interest  of  the  money,  but  the  expenses  of  investigating  the  tide. 
1.  Interest  was  due  in  all  cases  where  *the  sum  sought  to  be  recovered  rmMn 
was  liquidated,  and  was  detained  in  the  hands  of  the  receiver  beyond  ^ 
the  period  when  it  ought  to  have  been  paid.  At  least  it  was  competent  for  n 
jury  to  calculate  interest  in  the  amount  of  damages.  In  this  case  the  defend* 
ant  had  the  use  of  the  money.  He  might  have  ^mptoyed  it  beneficially ;  and 
the  plaintiffs  had  been  deprived  of  the  fair  profits  of  it.  2.  The  expense  of 
investigating  the  tide  was  incurred  as  well  fbr  the  benefit  of  the  vendee  as  for 
the  vendor;  and  the  plaintiffs  were  entitled  to  recorer  a  moiety  of  this  expense!^ 
if  not  the  whole. 

Len8,  Serjt.,  eanfftf.— The  defendant  was  a  mere  agfent,  or  stakeholder,  be« 
iween  the  parties.  He  had  no  power  or  control  over  the  money ;  he  could 
sot  invest  it  in  any  paUic  security.    He  could  not  tmst  it  oat  of  his  hands  fbr 
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the  pnipose  of  producing  ititerest,  but  might  be  compelled  to  pay  it  over  at  vpy 
ipoment.  An  auctioneer,  wilfully  detaining  money,  might  be  liable  to  pay 
interest.  But,  at  any  rate,  it  should  be  shown  that  the  money  was  first  de- 
gnanded.  With  respect  to  the  expense  of  investigatkig  the  tide,  there  was  no 
pretence  for  the  demand.  The  defendant  had  never  made  himself  a  principal 
u  the  transaction,  and  was  merely  a  trustee  for  both  parties. 

GiBBs,  C.  J. — I  cannot  think  that  an  auctioneer,  who  does  not  mix  himself 
as  a  principal  in  the  transaction,  but  m&rely  receives  a  deposit,  to  hold  upon 
the  condition,  that,  in  case  the  purchase  be  completed,  he  shall  pay  such  depo- 
*fi7l1  ^'^  ^  ^^^  vendor,  *and  if  it  be  not  completed,  he  shall  return  it  to  the 
^  vendee,  is  to  be  charged  with  interest.  I  know  of  no  case  to  this  effect; 
and  I  am  sure  the  practice  is  the  other  way.  As  to  the  expenses  of  investiga- 
ting the  tide,  they  are  foreign  to  the  case.  The  auctioneer  is  not  liable  to  pay 
them.  But  the  question  of  interest  being  new,  I  will  reserve  it  for  the  opinion 
of  the  court. 

Verdict  for  defendant,  subject,  d&c. 

Pell,  Serjt.,  and ,  for  plaintiffs. 

ZeTM,  Serjt,  and ,  for  defendant. 

In  Michaelmas  term  the  facts  above  stated  were  put  into  a  special  case,  when  the  eoort, 
nhtente  the  Lord  Chief  Justice,  coincided  with  the  opinion  which  he  had  given  at  iha 
trial ;  and,  with  regard  to  the  demand  of  interest,  thev  said,  that  the  defendant  could  onlv 
be  considered  as  an  a^ent ;  that  auctioneers  generally  were  not  liable  for  the  interest  ot 
deposits  lodeed  in  their  hands,  but  that  some  peculiar  circumstances  might  affix  this  lia- 
bility upon  inem.  That,  in  the  present  case,  no  demand  was  made  upon  the  defendant 
for  the  monev  till  the  action  was  brought;  and  that,  until  such  demand  and  refusal,  ihs 
question  of  the  liability  of  an  auctioneer  could  scarcely  be  agitated. 


•572]  *FRIERE  et  al.  v.  WOODHOUSE. 

In  effecting  a  policy  of  insurance,  a  circumstance  of  intelligence,  inserted  in  Lloyd's  Lists 
Deed  not  be  communicated  to  the  underwriters,  however  important  it  may  be  to  the 
computation  of  the  risk ;  for  it  is  to  be  presumed  within  their  knowledge,  and  to  be 
taken  into  account. 

This  was  an  action  on  a  Policy  of  Insurance  on  the  shi][>  Louiifitama,  from 
the  Brazils  to  Liabon,  including  the  common  risks.  The  question  was,  whe- 
ther there  had  been  an  undue  concealment  at  the  time  of  the  insurance.  The 
policy  had  been  effected  by  the  broker,  who  went  to  the  underwriters,  exhibit- 
ing a  letter  from  the  plaintiffs,  in  which  they  stated — *'  Our  ship,  the  LouisU 
tania^  sailed  from  Maranham  to  Lisbon,  on  the  Ist  o(  September^  1815.  \Ve 
have  to  request  the  favor  of  your  effecting  an  insurance  on  her  account.  We 
are  not  alarmed  at  her  having  been  fifty-seven  days  on  her  voyage,  as  there 
have  been  many  contrary  winds.     We  are,  &c." 

This  letter  was  dated,  Lisbon,  the  27  th  of  October.  No  other  communica- 
tion was  made  to  the  defendant ;  but  it  was  in  evidence  that  the  plaintiffs  had 
received  a  letter  from  their  agent  ^t  Maranham,  dated  August  31,  1815,  which 
letter  had  been  brought  by  another  vessel,  the  Victorioso.  The  latter  vessel 
sailed  from  Maranham  on  the  1st  of  September,  in  company  with  the  plain- 
tiff's ship,  the  Lomsitania;  and  arrived  at  Lisbon  on  the  17th  o^  October, 
being  ten  days  before  the  plaintiff's  letter  to  their  broker  to  insure.  The  usual 
passage  from  Maranham  to  Lisbon  is  between  60  and  70  days.  It  appeared, 
>S7ql  moreover,  by  lAoyd^s  Lists,  that  between  the  1st  of  September  and  the 
^  *27th  of  October  several  vessels,  besides  the  Victorioso,  had  arrived  at 
IMon  from  Maranham.  The  plaintiff's  vessel  was  lost  shortly  af^r  she 
left  Maranham. 

YoL.  iii«^— 29. 
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Best  and  VaughaHf  Seijts.,  for  the  defendant,  contended,  that  the  plaintiffs 
had  concealed  a  material  circumstance  which  ought  to  have  been  communicated 
to  the  underwriters.  They  should  have  mentioned  the  arrival  of  the  VictorioHO^ 
which  sailed  in  company  with  their  ship.  Their  communication  to  the  under- 
writers was  not  candid  and  explicit. 

Lens^  Serjt.,  and  Puller ^  contra.  The  arrival  of  the  Victorioso  was  in 
LloycTs  List,  which  may  be  considered,  for  this  purpose,  equivalent  to  a  special 
communication  to  the  underwriters.  What  was  commonly  known  at  lAoyd'a 
need  not  be  communicated. 

BuRROuoH,  J. — This  is  not  a  concealment  to  vitiate  the  policy.  The  mate- 
rial facts  were  honesdy  disclosed  in  the  letter;  and  the  arrival  of  the  other  ves- 
selB  at  Lisbon  from  Maranham,  (however  important  this  intelligence  might 
be,)  must  be  presumed  within  the  knowledge  of  the  underwriters,  from  the  cir- 
cumstance of  its  being  contained  in  LloycTa  printed  Lists.  What  is  exclu- 
sively known  to  the  assured  ought  to  be  communicated;  but  what  the  under- 
writer, by  fair  inquiry  and  due  diligence,  may  learn  from  the  ordinary  sources 
of  information  need  not  be  disclosed.     It  is,  however,  a  question  for  the  jury. 

*The  jury,  which  was  a  special  jury  of  merchants,  said,  that  inas-  r^MA 
much  as  the  arrival  of  the  Ficlorioso  and  of  the  other  vessels  was  ^ 
noticed  in  UoycTs  List  at  the  time  the  insurance  was  effected,  and  as  these 
Lists  were  in  the  hands  of  tha  underwriters,  they  were  of  opinion  that  there 
was  no  concealment. 

Verdict  for  plaintiffs. 

Lens^  Serjt.,  and  Ptdler^  for  plaintiffs. 

Best  and  Vaughan^  Serjts.,  for  defendants. 

See  Durrell  ▼.  Bederley,  283,  anie;  in  the  note  to  which  the  cases  are  collected, 
classed,  and  commented  upon,  as  far  as  relates  to  the  question  of  concealment. 


*ARBOUIN  et  al.  Assignees  of  BAYFIELD,  a  Bankrupt,  v.  p4,_- 

HANBURY  et  al.  L  »70 

Where  the  creditor  acts  adverse  to  the  views  and  wishes  of  the  trader,  and  by  ureency 
and  importunity,  obtains  a  transfer  of  property,  to  cover  his  liability  upon  a  bill  then 
running,  (which  bill  he  had  discounted,)  although  such  transfer  be  maae  on  the  eve  of 
bankruptcy,  it  will  not  be  a  fraudulent  preference  on  the  part  of  the  trader. 

This  was  an  action  of  trover  to  recover  the  value  of  some  wine  and  spirits. 
The  bankrupt,  Bayfield^  employed  the  defendants  as  his  bankers ;  and  they 
had  been  accustomed  to  accommodate  him  with  discounts.  On  the  3d  of  June^ 
1816,  he  deposited  with  them,  in  aid  of  his  account,  a  bill  for  402/.  drawn  by 
himself  upon  one  Arnold.  On  the  17th,  the  defendants,  hearing  that  Arnold 
was  in  embarrassed  circumstances,  and  apprehending  that  he  would  not  be  able 
to  take  up  his  acceptance,  which  became  due  in  August^  went  to  the  bankrupt, 
and  asked  him  if  he  would  be  in  cash  to  honor  the  bill  he  had  deposited  with 
them.  He  told  them  that  he  was  afraid  he  should  not  be  Me  to  stand,  and 
had  no  prospect  of  taking  up  the  bill.  They  then  inquired  if  he  had  commit- 
ted an  act  of  bankruptcy :  he  told  them  he  had  not.  Upon  which  they  pro- 
posed that  he  should  make  a  transfer  of  the  wine  and  spirits,  for  which  tho 
action  was  brought,  to  them,  by  way  of  collateral  security  for  the  bill  when  it 
sliould  become  due.  The  bankrupt  hesitated :  but,  upon  their  telling  him  that 
unless  he  made  the  transfer  they  would  not  permit  him  to  draw  any  more 
money  from  his  account,  he  consented  to  the  proposal.    He  had  then  a  balance 
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pr'Ttn  o^  l^OL  in  their  haods;  and  he  afterwards  drew  a  check,  *  which  they 
-^  paid,  for  35/.     He  committed  an  act  of  bankruptcy  on  the  22d. 

Vaughan^  Serjt.,  and  Reader^  for  the  plaintiflfs,  contended,  that  this  was  a 
voluntary  preference.  There  was  no  threat.  The  bankrupt,  having  disclosed 
his  circumstances,  and  stating  that  he  could  not  go  on,  the  defendants  request 
ti  transfer  of  part  of  his  stock,  which,  without  any  compulsion  of  law,  or  any 
threat  which  ought  to  operate  on  a  steady  mind,  he  consents  to  make.  It  is 
true  that  they  refuse  to  let  him  draw  a  check  unless  he  makes  the  transfer; 
but  this  they  had  no  right  to  do,  because  he  had  an  ascertained  balance  hi  their 
hands,  and  he  might  have  maintained  an  action  for  it  instanter.  He  had,  as  ' 
yet,  committed  no  default  on  the  bill,  of  which  he  was  only  the  drawer,  and 
which  had  two  months  to  run. 

Best^  Serjt.,  and  Nolan,  contra. 

BuRROUGu,  J. — I  always  think  question,  of  this  sort  should  be  left,  in  as  un- 
mixed a  state  as  possible,  to  the  decision  of  a  jury,  who  are  the  best  judges 
of  the  acts  and  motives  of  men.  The  case  is  clear  upon  this  point.  A  bank- 
rupt, contemplating  a  commission,  shall  not  single  out  one  creditor  in  prefer- 
ence to  another ;  but  any  creditor  may  endeavor  to  gain  a  preference  by 
urgency  and  importui^ity,  by  diligence  in  fact,  or  diligence  in  law.  It  is  not 
contended  in  this  case  that  the  importunity  of  the  defendants  was  colorable. 
T^hey  send  for  the  bankrupt,  and  require  security.  He  does  not  single  out  and 
*5T71  *^^^^^^^  them.  Whether  BayJUld  contemplated  bankruptcy  or  not,  it 
^  was  immaterial  for  them  to  inquire.  They  satisfy  themselves  by  ask- 
ing him  tlie  question,  whether  he  had  committed  an  act  of  bankruptcy,  which 
he  answered  in  the  negative.  He  had  then  the  jus  disponendi.  They  demand 
security.  What  is  this  but  the  just  and  natural  diligence  of  a  creditor  ?  The 
bankrupt  hesitates  ;  but  at  length  consents.  It  is  said,  that  the  threat  of  not 
answering  his  check  was  futile,  inasmuch  as  he  had  a  right  to  draw.  Be  it  so; 
it  was  a  Bireat,  notwithstanding :  and  it  is  a  strong  circumstance  to  negative  a 
fraudulent  preference.  Where  the  creditor  bona  fide,  and  not  colorably,  acts 
adverse  to  the  views  and  wishes  of  the  trader,  by  urgency  and  importunity,  and 
thereby  obtains  payment,  there  is  no  fraudulent  preference.  Had  the  proposal 
to  transfer  originated  with  the  bankrupt,  it  would  have  been  another  question ; 
but  I  can  see  nothing  to  impeach  this  transaction. 

Verdict  for  defendants. 

Vaughan,  Serjt,  and  Reader,  for  plaintiffs. 

BesU  SerjUy  and  Nolan,  for  defendants. 

REPORTER'S  NOTE. 

In  the  treatises  on  the  bankrupt  laws,  much  has  been  written  upon  the  effect  of  a  pref- 
erence given  to  a  creditor  by  a  trader  under  a  contemplation  of  bankruptcy,  or  in  a  condi- 
tion of  circumstances  from  which  it  is  a  necessary  inference  that  the  trsder  foresaw  his 
insolvency. 

The  cases  under  this  head  depend  upon  one  simple  principle ;  namely,  that  all  the  ef- 
*5781  ^^^.  ^^  ^  trader,  in  such  a  state  of  ^circumstances,  belong  equUMv  to  the  whole 
'  of  his  creditors ;  and  that,  although  he  has  still  the  ju»  diaponendit  oecause  he  has 
not  actually  committed  an  act  of  bankruptcv,  the  equity  of  disposing  of  his  property,  in 
preference  to  a  favored  creditor,  is  gone;  and  it  is  the  policy  of  the  bankrupt  laws  to  con- 
sider such  disposition  of  the  trader  s  effects  as  made  infraudem  legU,  Ttiia  is  the  prin- 
ciple. 

But  to  bring  any  particular  case  within  this  principle,  that  is  to  say,  to  render  it  a  fraud- 
ulent preference,  two  things  are  manifestljr  necessary : — 1.  The  contemplation  of  bank- 
ruptcy. 2.  A  voluntary  preference  (an  act  immediately  moving  from  the  free  will  of  the 
trader)  made  under  such  contemplation,  or  expectation,  of  bankruptcy. 

These  two  circumstances  being  necessary,  the  following  limitations  naturally  attach  to 
the  above  principle  :— 
^  1.  The  act  of  bankruptcy  must  not  have  been  committed  at  the  time  of  the  preference 

S'ven.  For  if  so,  the  trader  is  not  at  that  time  in  possession  of  the  ju$  disponendi;  ^id, 
erefore,  of  course,  has  no  right  of  transfer  in  the  first  instance.  2.  He  must  not  have 
^ven  such  preference  under  terror  of  law,  or  any  demand  or  compulsion,  urgency,  and 
importomty,  from  which  such  terror  may  reasonably  be  inferred.    Because  the  act  ui  that 
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cue  18  not  voluntary;  it  does  not  flow  from  his  immediate  free  will.    Thia  is  the  whole 
doctrine. 

It  may  be  observed,  in  fine,  that  the  doctrine  of  such  cases  df  frandulent  preference 
flows  entirely  from  an  equitable  construction  of  the  bankrupt  laws,  and  not,  as  m  the  pre- 
ceding note  On  reputed  ownership,  from  the  strict  letter  of  the  statutes  of  bankruptcy. 
It  was  much  expanded,  if  not  altogether  established  hy  Lord  Manafieldt  in  the  celebrated 
oase  q(  Harmon  v.  FUlker,  Cowp.  123.  This,  indeed,  is  one  of  those  cases  in  which  tb^ 
learning,  and,  still  more,  the  ability  and  sagacity  of  Lord  MantfeUt  contrived  to  intro- 
duce a  larger  equity  into  commercial  law,  without,  at  the  same  time,  departing  from  the 
precision  and  exactness,  required  by  the  diiTercnt  natures  of  courts  of  common  law  and 
equity. 

In  Harman  v.  jPuher^  Cowp.  1^,  it  was  adjudged,  that  the  property  was  not  transferred, 
because  an  act  of  bankruptcy  was  previously  committed.  In  Harvey  v.  Liddiard,  1  Stark, 
*123,  the  case  was  this: — A.,  shortly  before  his  bankruptcy,  drew  a  bill ;  and  hav-  r*e<-Q 
ing  procured  it  to  be  discounted,  gave  B.  (a  creditor)  an  order  to  receive  the  amount,  ^  ' 
which  he  directed  C,  who  discounted  the  bill,  to  transmit  to  B.y  by  a  carrier.  An  act  of 
bankruptcy  wda  committed  on  the  17th  of  May ;  the  money  arrived  m  London  on  the  18th ; 
and,  on  the  19th,  it  was  received  by  B.*§  porter.  Lord  Ellenhorough  ruled  that,  whilst 
the  money  remained  in  the  hands  of  the  carrier,  the  property  remained  unaltered,  and 
therefore  the  assignees  were  entitled  to  it.  In  Ru$i  v.  Cooper,  Cowp.  629,  where  a  pre- 
tended  sale  was  made  of  a  part  of  a  trader's  goods  to  a  particular  creditor,  a  bill  of  parcels 
made  out,  and  the  goods  delivered  before  an  act  of  bankruptcy  committed,  it  was  held 
fraudulent  ond  void.  Here,  it  will  be  observed,  was  the  jut  dittponendi,  because  the  traii^ 
fer  wos  before  the  bankruptcy:  but  the  e(}uit<ible  right  of  disposition  tit  pre/efeiure  wai 
gone,  because  made  under  a  state  of  afl*airs  indicative  of  insolvencv.  The  good  eaneidera 
tion,  as  respects  the  individual  creditor  preferred,  is  nothing.  Ho  is  presumed  to  be  '« 
Inmafide  creditor,  atid  the  debt  to  be  due  to  him.  As  respects  the  bankrupt  and  himself, 
there  may  be  the  strongest  fnoral  and  honorable  reason  for  such  preference.  But  this  ia 
not  Buflicient.  There  are,  in  fact,  three  parties  concerned  in  the  transaction  : — the  bank* 
rupt,  the  favored  creditor,  and  the  remaining  creditors.  The  fraud  is  against  the  last 
party;  and  the  two  former  sbftll  not  consult  their  honor  or  feeling  from  a  stock  which  be 
lonffs  in  common  to  the  whole.  Thus,  in  Martin  v.  P^wtrett,  4  Burr.  2477,  where  i 
trader  made  an  absolute  smle  of  goods,  but  at  prime  cost,  it  was  held  to  be  a  fraudulent 
sale ;  perhaps  a  fraudulent  return  of  goods,  which,  having  come  into  the  stock  of  the 
bankrupt,  were  equitably  divisible  amongst  his  whole  creditors.  So,  where  the  bankrupt 
indorsed  and  sent  a  promissory  note,  bv  the4>ost,  to  a  creditor,  in  contemplation  of  baiik-- 
ruptcy,  the  assignees  were  held  entitled  to  the  note.— ^^rtofi  v.  Tenmle,  2235. 

But  where  the  preference  is  consequential,  that  is^  to  say,  is  not  directly  intended  by 
the  bankrupt,  but  only  incidentally  becomes  such,  in  this  case,  as  the  free  will  of  the 
bankrupt  is  wanting,  it  will  nut  be  held  a  fraudulent  ^preference.  Thus,  in  Har-  r^eoA 
sMifi  V.  FiikeTf  above  cited.  Lord  Manejield  said,  that  if  a  preference  were  only  con-  '- 
sequential,  the  case  might  be  different ;  as  if  a  payinent  were  made,  or  an  act  done  by  a 
trader,  in  pursuance  ot  a  private  agreement.  As  in  the  following  case  v^A.,  whilst  he 
was  solvent  and  resident  at  Calcutto,  directed  B.,  at  Bombay,  to  transmit  certain  proceeds 
to  C.  in  Eng[land,  who  acted  aa  the  agent  of  A..,  under  a  power  of  attorney,  and  waa  in 
the  habit  of  accepting  billa  for  him.  The  proceeda  were  remitted  by  B.  to  C.  after  an 
act  of  bankruptcy  committed  by  A.  But  Lord  Ellenhorough  held,  that  as  the  remittance 
was  made  in  pur$uanee  of  an  order  given  by  A.  tohiUt  he  tiHis  nolvent,  andjtithout  frauds  C. 
was  entitled  to  retain  the  amount  for  his  balance.    Jamie$on  v.  Hodton^  \  Starkie,  150. 

But  in  a  case  where  bankers  had  fraudulently  sold  out  stock  which  belonged  to  a  cus- 
tomer, but  stood  in  their  names,  and  applied  the  proceeds  to  their  own  use,  and  whilst 
they  remained  aolveni  wrapped  up  certain  bonds  belonging  to  them  in  an  envelope,  iu- 
scribed  with  the  customer  s  name,  and  inclosed  a  memorandum,  atating  that  they  had  de- 
posited the  bonds  with  him  as  a  collateral  security  for  his  stock,  which  they  promised  to 
replace :  they  then  deposited  the  parcel  amongat  securities  belonging  to  other  persons 
who  dealt  with  them,  but  did  not  give  any  information  of  the  circumstances  to  the  cus- 
tomer, until  the  evening  before  their  bankruptcy,  when  they  sent  him  the  parcel  with  the 
bonds,  saying,  they  must  stop  payment  next  morning ;  Lord  £llenborous[n,  in  this  case, 
held,  that  the  customer  could  not  retain  the  bonda  against  the  aasignees  ot  the  bankrupts; 
and  the  Court  of  King's  Bench  afterwards  confirmed  his  direction.     Wilgon  v.  Balfour^ 
2  Campb.  599.    The  reason  of  this  case  is  evident  upon  the  principles  above  stated.    For, 
as  a  claim  of  the  highest  degree  upon  the  part  of  the  creditor  could  not  juatify  such  pref- 
erence ;  so  neither,  a  fortiori,  would  the  strongest  honorable  obligation  of  the  trader 
He  could  not  amend  his  own  fraud  at  the  expense  of  his  general  creditors.    But,  where  s 
trader  obtained   bills  of  exchange   from   the  defendant  upon  a  fraudulent  representa 
tion,  that  a  security  given  by  him  to  the  defendant  (which  was  void)  was  an  ampli 
security,  and  on  the  next  day,  ^having  resolved  to  stop  payment,  informed  the  de-  r*^ 
fendant  that  he  had  repented  of  what  ho  had  done,  and  had  sent  express  to  stop  the  ^ 
bills,  and  would  return  them;  and,  three  days  after,  committed  an  act  of  bankruptcy? 
after  which,  he  returned  to  the  defendant  all  the  bills,  (except  one  which  had  been  dis 
counted,)  and  also  two  bank  notes,  part  of  the  proceeda  of  such  discount ;  the  defendajit 
delivered  back  the  security,  and  afterwards  a  commission  issued  against  the  trader,  and 
the  as8ifl;nees  brought  an  action  of  trover  against  the  defendant  for  the  bill  and  bank  noteat 
It  was  neld  in  this  case,  by  K.  fi.  that  the  defendant  was  entitled  to  retain  them,  as  tBo 
bills  were  originally  obtained  under  a  false  pretence  of  giving  t  good  Mcurity ;  and,  andsc 
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•ac^  ci-snmBtanceSt  a  court  of  equity  would  order  the  property  to  be  restored ;  and,  there- 
iore.  it  would  he  useless  for  a  court  of  law  to  permit  that  to  be  recovered  which  could  not 
be  retained.  Gladttone  v.  Hadwen,  I  M.  and  S.  517.  The  distinction  of  this  case  from  the 
formet  is  evident.  The  trader  only  returned  what  he  had  no  right  to  possess.  He  did 
not  amend  his  own  fraud  at  the  expense  of  the  creditors,  but  declined  to  benefit  the  cred- 
itors by  means  of  such  fraud. 

Where  a  trader,  knowing  himself  to  be  insolvent,  called  upon  his  creditor,  and  informed 
him  01  it,  and  the  creditor  thereupon  said  that  he  must  be  paid  his  debt,  which  was  ac- 
cordingly done,  and  the  trader  immediately  afterwards  became  a  bankrupt ;  this  transac- 
tion was  held  to  be  void.  The  Court  of  C.  P.  very  justly  concluding,  that  the  circum- 
•tance  of  the  trader  calling  upon  kit  credUor^  and  ditetoMing  to  him  his  $ituation,  and  then 
acceding  to  his  request  ot  payment,  afforded  strong  grounds  to  infer  a  fraudulent  prefer- 
erence.  Singleton  v.  Howell,  2  Bos.  and  Pull.  283.  In  this  case,  indeed,  it  was  evident, 
that  a  preference  was  iiitended  by  the  trader ;  and  the  detnand  of  the  creditor  was  a  mere 
pretext  in  order  to  make  out  the  circumstance  of  compulsion. 

2.  But  where  a  trader  gives  such  a  preference  under  a  threat  or  apprehension  of  legal 
proeesM,  civil  or  criminal,  or  from  the  pressure  and  importunity  of  his  creditors,  or  in  any 
case  which  derogates  from  his  free  will,  and  does  not  justify  the  suspicion  of  collusion ; 
^5821  ^  ^^ch  case,  the  *  transaction  is  valid;  the  law,  holding  the  creditor  to  have  used 

'  only  his  fair  right  in  outstripping  others,  and  the  trader  not  to  have  given  a  volun- 
tary preference,  but  to  have  consulted  his  immediate  personal  safety.  Thompson  v.  Free* 
^tan,  1  T.  R.  155,  Coeter  v.  Oough,  1  T.  R.  15.  Exparte  Scudamore,  3  Ves.  85.  Yeatet 
T.  Grovt^  1  Vesey,  jun.  280.  Holherd  v.  A^dereon,  5  T.  R.  235.  Smith  v.  Payne,  6  T. 
R.  152.     De  Taetet  v.  Carroll,  1  Starkie.  88. 

3.  The  question,  as  we  have  said  in  all  these  cases,  will  be.  Was  the  free  will  of  the 
bankrupt  left  to  him  or  not  f  If  the  transfer  be  voluntary,  bankruptcy,  of  course,  being 
to  contemplation,  it  cannot  stand ;  but  if  the  preference  be  ^iven  to  a  creditor,  under  an 
fu>prehei98ion,  however /fr^r{fui/et«.  of  legal  process,  (as  this  19  a  sufficient  indication  that 
the  act  is  not  fraudulent,)  such  preference  will  be  valid ;  for,  per  Lord  Mans^ld,  in 
Thompson  v.  Freeman,  1  T.  R.  155,  **  A  bankrupt,  when  in  conteinplation  of  his  ba.ik- 
ruptcy,  cannot,  by  his  voluntarjr  act,  favor  any  one  creditor ;  but  if,  under  fear  of  l^gal 
process,  he  give  a  i>reference,  it  is  evidence  that  he  does  not  do  it  voluntarily.  And  though 
the  defendant  in  this  case  had  taken  no  steps  to  secure  himself  in  case  he  was  called  upon, 
^et  the  bankrupt  acting  from  mistake  was  under  the  same  apprehensions  of  legal  process,  as 
1/  the  defendant  had  actually  threatened  her ;  so  that  her  executing  the  warrant  of  attorney 
was  not  a  voluntary  act,  but  the  effect  of  fear,  however  groundless  that  might  be.**  But 
ivhere  the  acceptor  of  a  bill  of  exchange,  two  days  before  the  expiration  oT  the  time  for 
which  the  bill  was  originally  drawn,  called  upon  the  indorser,  ana  informed  him  privately 
that  he  was  insolyent ;  the  indorser  insisted  on  being  paid  the  amount  of  the  bill,  otfering 
at  the  same  time  to  becoine  security  to  the  creditors  for  so  much  as  the  estate  should.pro- 
duce ;  whereupon  the  acceptor  paid  it,  and  four  days  after  became  bankrupt ;  and  it  also 
appeared  that  the  bill  had  been  altered  so  as  to  make  it  fall  due  before  this  transaction, 
but  without  the  defendant's  knowledge :  the  Court  of  C.  P.  held,  that  this  was  sufficient 
proof  of  fraudulent  preference  to  defeat  the  payment  of  the  bill.  Singleton  v.  Butler,  2  B. 
*AR31  ^^^  ^'  ^'    ^"^  where  a  creditor,  in  contemplation  of  bankruptcy,  and  *  without 

^^^  solicitation,  sent  three  checks  into  the  hands  of  his  clerk  to  be  delivered  to  a  cred- 
itor at  the  counting  bouse  of  the  latter;  but  before  they  were  delivered  the  creditor  called 
^pon  the  trader,  and  demanded  payment  of  his  debt,  Lord  Ellenborough  held,  that  though 
there  was  an  intention  of  giving  a  voluntary  preference,  that  intention  not  having  been 
consummated,  the  payment  stood  good.  **The  intermediate  demand,**  says  his  lordship, 
'*  takes  it  out  of  the  cases  hitherto  decided  upon  this  subject.'*  Bayley  v.  Ballard,  1  Cuinpb. 
Rep.  416.    See  likewise  1  Starkie,  150,  ana  Alleys.  Hotson,  4  Campb.  325. 

But  if  a  debtor,  at  the  instance  of  his  creditor,  gives  goods  out  of  his  shop,  in  part  pay- 
ment of  a  bond  not  then  due,  and  shortly  afterwards  become  bankrupt,  the  mere  circum- 
stance of  the  bond  not  being  due  will  not  alone  vitiate  the  p^rt  payment,  on  the  ground  of 
fraudulent  preference.  Hartshorn  v.  Slodden,  2  B.  and  P.  582.  For  a  bankrupt,  as  we 
bave  already  said,  has  the  disposition  of  his  propert;^  till  the  moment  when  he  commits 
an  act  of  bankruptcy;  ^nd  unless  he  dispose  ot  it  in  fraudem  legis*  his  transfer  will  be 
good.  Fraud,  indeed,  changes  the  complexion  of  things  both  in  civil  and  criminal  cases. 
^*Thos,  (per  Heath,  Just.',)  if  thieves,  under  pretence  of  legal  process,  persuade  those 
^thin  the  house  to  open  the  door,  and  then  rush  in  and  rob  the  tiouse,  it  is  nevertheless 
burglary;  for  the  law  will  supplyr  the  breaking,  because  the  device  by  which  they  entered 
'wmi  in  fraudem  legis.**  But  it  is  not  sufficient  to  impeach  a  payment,  that  the  debtor 
voluntarily  pay  his  creditor,  unless  at  the  time  he  so  pa^r  him  he  has  an  act  of  bankruptcy 
in  contemplation.  If  a  father  advance  portions  to  his  children,  such  advance  is  voluntary, 
but  not  fraudulent,  unless  in  contemplation  of  bankruptcy.    Id,  ibid. 

So,  where  a  trader  delivered  a  quantity  of  goods  to  t^ie  defendant,  who  was  under  acceptances 
for  such  trader  payable  at  a  future  day,  which  delivery  of  goods  was,  clearly,  not  voluntary  by 
^e  trader,  but  made  in  consequence  of  the  urgency  01  the  defendant  to  be  indemnified  in  case 
^tbe  non-payment  of  the  acceptances ;  the  transaction  being  bona  Jide,  and  not  colora- 
ble* was  held  not  to  bo  such  a  voluntary  preference  on  the  part  of  the  trader  (who  afier- 
•nui  ^'"'<^*  became  bankrupt)  as  would  *render  the  transaction  invalid.      Crosby  v. 

'^^^  Croutk,  11  E.  R.  256.  Urgency  on  the  part  of  the  creditor  for  a  security,  provided 
flwre  be  no  suspicion  of  collusion,  has  been  held  sufficient.  In  Smith  v.  Faine,  6  T.  K. 
154,  Lord  Kemyon,  says,  *'  Thtre  is  no  occasion  for  a  creditor  under  tucb  circumstances  10 
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threaten  an  actual  arrest  ;**  and  in  Cro$hv  t.  Cr&uek,  Lord  EtketAorougk  saya,  *'  that  hcna 
fidt  urgency  for  a  aecurity  will  eiclude  the  security  from  being  consioered  as  a  voluntary 
ime ;  and  it  is  immaterial  whether  the  debtor  had  or  bad  not  an  act  of  bankruptcy  in  con* 
leroplation  ai  the  time,  if  the  creditor  pre««ed  for  payment  or  security,  and  fAerciy  oh* 
tained  such  payment  or  security." 

Where  a  trader,  beinc  pressed  by  a  creditor  for  payment  or  security,  one  or  other  of 
which,  he  said,  he  would  have,  save  a  bill  of  sale  of  certain  wools  and  cloths  in  a  mill, 
Apparently  the  whole  of  his  stock,  and  immediately  left  his  business  and  home,  and  be- 
came a  bankrupt ;  this,  inasmuch  as  the  act  done  did  not  redeem  the  trader  even  from  any 
present  difficulty,  which  is  the  ordinary  motive  forcuch  an  act,  when  really  done  under 
the  pressure  of  a  threat,  is  evidence  that  it  was  not  done  under  such  pressure,  but  volun- 
tarily, and  with  a  view  to  prefer  the  particular  creditor,  in  contemplation  of  bankruptcy ; 
and  19,  therefore,  void,  as  sj^ainst  the  assignees  of  the  bankrupt.  Thomion  v.  Hargreaves, 
7  E.  R.  544.     Sed  oumrt  this  case,  which  depends  upon  the  particular  circumstances. 

But,  in  a  case  where  A,  on  the  8th  of  October  purchased  goods  of  B.  for  the  purpose  of 
exportation ;  but  findins  that  he  must  stop  payment,  and  that  he  could  not  apply  the  goods 
to  the  purpose  for  which  they  were  bought,  he  returned  them  to  B.  on  October  16th :  on 
the  17th,  ne  stopt  payment ;  but,  expecting  remittances  from  abroad  more  than  sufficient 
to  pay  bis  debts,  conceived  that  his  creditors  would  give  him  time :  they  refused ;  and  he 
was  made  bankrupt  on  November  2d.  In  an  action  by  the  assignees  against  B.,  for  the 
value  of  the  goods ;  it  was  holden  by  the  Court  of  C.  r.  that  the  jury  were  warranted  in 
finding,  that  the  delivery  of  the  goods  to  B,  was  not  made  in  contemplation  of  bankruptcy. 
Fidgeou  V.  Sharp f  I  Marsh,  196. 

So,  where  a  creditor  obtains  a  preference   in  ^contemplation  of  an   intended  r^coe 
deed  of  composition,  which  would  be  fraudulent  asainst  toe  creditors  under  that  '- 
deed  :  the  composition  going  off  the  creditor  m.ny  hold  his  securities  against  a  commission 
of  bankrupt  subsequently  issued,  and  not  contemplated  at  the  time  of  the  preference. 
IVkeelwrigki  v.  Jaek§on,  5  Taunt.  109. 


•YORK  [•686 

SUMMER  ASSIZES.  67  GEORGE  IIL  1817. 


GLEADON  V.  TINKLER,  et  al. 

A*  B,  and  C.  are  part  owners  in  a  ship.  A.  directs  B,  and  C.  not  to  order  any  repairs  in 
their  joint  names,  and  informs  them  that  he  will  no  longer  consider  them  as  managing 
owners.  Repairs  were  done  in  their  joint  names,  upon  Uie  direction  of  the  captain  em- 
ployed by  B,  and  C.    Held  that  A,  was  jointly  liable. 

This  was  an  action  for  the  repair  of  a  ship.  Tftlkin$mi^  one  of  the  de- 
fendants, had  let  judgment  go  by  default ;  Thorney^  another  of  tlie  defendants, 
had  pleaded  his  bankruptcy ;  and  a  noUe  prosequi  was  entered  as  to  him.  The 
question  was,  whether  Tinkler  was  liable  to  the  repairs.  It  was  in  evidence 
that  he  was  the  owner  of  a  third  part  in  the  ship.  The  captain,  who  was 
employed  by  WUkinHon  and  Tkomey,  had  ordered  the  repairs  ;  and  the  ship 
was  debited,  generally^  in  the  plaintiff's  books :  no  mention  whatever  was 
made  of  the  name  of  Tinkler,  but  the  names  of  fVilkinaon  and  Thomey^  the 
other  partners,  appeared  specifically. ' 

The  plaintilf*s  counsel,  after  having  proved  the  repairs  done,  and  that  TTnib- 
ler  had  on  several  occasions  acted  as  a  part  owner,  rested  their  case  here.  The 
defendant's  counsel  then  proposed  to  show,  that  Tinkler  had  never  personally 
'concerned  himself  in  ordering  the  repairs,  and  that  Wilkinson  and  r«eow 
Thomey  were  the  managing  owners.  They  proposed  likewise  to  give  ^ 
an  evidence  personal  directions  by  Tinkler  to  Wilkinson  and  Tnoniey,  by 
which  he  discharged  them  from  acting  as  managing  owners  for  the  future ; 
directing  them  not  to  pledge  his  credit  for  any  repairs  ;  adding  that  he  would 
not'  be  answerable  for  any  which  tliey  might  order  in  the  joint  name. 
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lAUkdak  and  WUliamB^  for  the  plaintiff,  objected  to  the  admission  of  this 
eridence. 

Bullock^  Serjt.,  and  Parke^  for  the  defendants.  Unless  tliis  evidence  be 
admitted^  how  can  the  defendant,  who  is  not  liable  upon  an  express  under- 
taking, but  merely  as  legal  owner,  show  that  he  revoked  the  authority  of  ffU* 
Hruan  and  Thorntu  to  pledge  his  credit  ?  This  evidence  is  offered  to  show 
a  determination  of  the  agency  of  the  other  two  defendants,  by  the  act  of  7\'nib- 
kr^  who  was  competent  so  to  do. 

Lord  Chief  Baron  Richards.— -The  plaintiff  has  no  notice  given  to  him  that 
T^njfc/er  had  discharged  the  other  defendants  from  pledging  their  joint  credit. 
One  partner,  by  the  necessary  relation  of  law,  may  bind  the  other  in  matters 
relating  to  their  common  interest  A  court  of  equity  will  sometimes  interfere 
*5881  ^  restrain  one  partner  from  using  the  name  of  the  firm  in  certain  trans- 
-J  actions.  But,  in  general,  he  *has  this  right.  I  do  not  think  the  evidence 
admissible. 

Verdict  for  plaintiff. 
LUtledale  and  miiiams,  for  plaintiff. 
HuUock^  Seijt,  and  Parktf  for  defendants. 


*569]  'DOE,  on  the  demise  of  BLAND  v.  SMITH. 

In  an  ejeelment  for  premiMB,  where  the  leesor  of  the  plaintiff  ie  the  party  in  the  original 
action  in  which  the  execution  issnes,  he  is  bound  not  only  to  produce  the  writ  ofjEcrt 
/oosc,  under  which  the  aheriff  has  sold,  but  likewise  the  judi^ment. 

EjKcrifBNT  for  the  recovery  of  a  house,  ^.,  which  tlio  defendant  held  under 
Sland,  The  counsel  for  the  lessor  of  the  plaintiff  produced  from  the  sheriffV 
office  a  writ  o(  fieri  facias  against  Smithy  at  the  suit  of  the  plaintiff  Bland, 
It  was  then  proved  that  the  writ  had  been  executed,  and  the  premises  seized  ; 
after  which  an  assignment  from  the  sheriff  to  the  plaintiff  was  given  in  evi« 
dence.     The  counsel  for  the  lessor  of  the  plaintiff  rested  their  case  here. 

JHehardionf  for  the  defendant,  contended,  that  as  the  lessor  of  the  plaintiff 
was  the  original  party  in  tlie  action  in  which  the  writ  of  fieri  facias  issued,  and 
was  the  person  who  put  the  sheriff  in  motion,  it  was  incumbent  upon  him  to 
prove  the  judgment,  in  order  to  make  out  his  legal  title.  Non  constat^  that 
there  was  any  judgment.  The  writ  might  have  been  sued  out  wrongfully. 
There  was  an  obvious  distinction  between  tlie  officer  and  the  party  who  em- 
ploys him  in  a  public  duty.  The  officer  may  justify  under  the  writ;  but  the 
plaintiff  must  go  a  step  further,  and  prove  the  judgment. 

Baine  and  TlndaU^  contra.     The  plaintiff,  in  this  case,  is  like  a  common 
purchaser  under  the  sheriff.     He  derives  tide  through  him,  in  the  same  manner 
«fiOfl1  ^  ^^y  '^^^^^i*  would  acquire  a  title  to  *a  chattel,  real  br  personal, 
-I  bought  under  a  sale  made  by  the  sheriff. 

Wood,  Baron.^— I  should  think  that  it  would  be  enough  in  thb  action  for  the 
plaintiff  to  produce  the  writ.     But  I  will  reserve  the  point. 

Verdict  for  the  lessor  of  the  plaintiff. 

Xaine  and  UndaU^  for  the  plaintiff 

BiehardMtmf  for  the  defendant. 

This  case  came  before  the  Court  of  K.  B.  at  Serjeants*  Inn,  during  the  sittings  there 
after  Mich.  Term,  1817;— when  the  court  were  of  opinion,  that  the  leaaor  of  the  p'sintiff 
was  bound  to  prodoca  the  judgment ;  and  they  accordingly  directod  a  nonsuit  to  h9  an* 
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•ANDERSON  v.  SANDERSON. 

Tba  admiision  of  the  wife,  who  was  accustomed  to  conduet  her  hnsband's  businesa,  ia 
sufficient  to  take  the  case  out  of  the  statute  of  limitations  in  an  action  against  the  hus- 
band. 

A«8U]iP8rp.*-The  wife  of  the  defbndant  had  bought  of  te  plaintiff  certam 
goods,  which  the  defendant  hawked  about  the  oouatry.  AH  the  articles  had 
been  obtained*  previous  to  the  year  1810. 

The  defendant  pleaded  the  general  issne,  and  the  statute  of  limitations. 
Hany  acknowledgments  of  the  wife  were  offered  in  evidence  for  the  purpose 
ef  taking  the  case  out  of  the  statute.  On  the  part,  of  the  defendant  it  was  ob- 
jected, that  the  wife  could  only  be  considered  as  the  agent  of  her  husband ; 
and  that  the  admissions  of  the  agent  oould  only  bind  the  principal  if  made  at 
the  time  when  the  goods  were  ordered  or  received  by  him.  That,  since  the 
last  receipt  of  foods  was  more  than  six  years  before  the  action  was  brought, 
the  only  admission  which,  upon  the  poineiple  above  staled,  oouid  be  given  in 
evidence,  was  likewise  before  that  time ;  and,  therefore,  that  theie  could  be  no 
authority  in  the  wife  to  make  an  admission  which  would  take  the  case  out  of 
the  statute. 

Richards,  C.  B.— The  wife  waa  the  only  person  accustomed  to  purchase 
goods  at  all.  She  was,  therefore,  the  only  proper  person  to  ask  for  *mo-  rtggn 
ney,  and  to  make  admissions  on  the  subject  as  to  the  sum  due.  *- 

Ventiet  for  plaintiff* 

Sfarlcie^  for  plaintiff. 

fFUHama  and  G{%,  for  deftudant. 

8ee'  Gregory  v.  Farter,  I  Campb.  894. 


•REX  V.  WILLIAM  MEADE  aad  ROBERT  MEADE.       [*593 

In  an  indictment  under  Lord  ElUnhorougk*9Wt  for  cutting,  and  maiming  aafaeriff'a  officer, 
it  is  incumbent  on  the  prosecutor,  not  only  to  produce  the  warrant  made  out  by  the 
sheriff  to  the  officer,  but  likewise  the  writ. 

The  prisoners  were  indicted  on  Lord  Ellenlbor^ugh^s  act  for  cutting  and 
maiming  certain  persons,  assisting  a  sheriff's  officer,  who  had  a  warrant  direct- 
ing him  to  arrest  ffUliam  MeaJe^  on  mesne  process  out  of  K,  B. 

The  warrant  was  first  put  in  and  proved.  It  was  directed  to  one  Meadky,  a 
sheriff's  officer  residing  at  Whitby.  The  arrest  was  made  at  Stainton  Dale^ 
which  was  proved  to  be  in  the  liberty  of  Piekering  Lytk,  And  it  appeared 
that  a  Mr.  //i//,  who  was  lord  of  the  manor,  and  chief  bailiff  of  the  liberty,  bad 
the  sole  righuof  executing  writs  within  the  liberty. 

The  writ  was  not  produced. 

Upon  this  it  was  ohlected — 1.  That  the  prosecutors  were  bevnd  to  produce 
the  writ  The  sheriff  was  only  a  ministerial  officer  of  the  court  above,  and  the 
bailiff  was  merely  his  servant.  The  warrimt  could  not  pot  the  bayiff  in  any 
better  situation  than  the  sheriff  himself  would  be  plaeed  in,  if  he  had  executed 
the  process ;  and  it  is  perfectly  dear  that  his  own  warrant  could  confer  no  ad* 
ditional  authority  upon  him ;  and  that*  if  in  sucli  case  an  action  were  broiq^ht 
.igainst  him  for  false  imprisonment,  he  woold  be  obliged  to  eel  out  the  writ  in 
his  plea  of  justification.  2.  That  ''the  officer  had  taken  upon  him  to  r«ga^ 
make  an  arrest  where  the  sheriff  had  no  authority  to  execute  process  at^ 
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aJL  3.  There  was  no  eTidence  that  there  was  a  non  omUtoM  clause  iu  the 
writ  If  there  were  not  a  non  amiitas  clause,  the  arrest  ought  to  have  been 
made  by  the  chief  bailiff  of  the  liberty,  or  his  officers. 

Wood,  Baron,  was  of  opinion,  that  there  was  a  failure  in  proof  of  authority  on 
both  these  grounds;  and  the  prisoners  were  acquitted  aooordingly* 

Tlndail  and  Starlne  for  the  prosecution. 

Giiby^  for  the  prisoners. 

8m  Rett  ▼.  Akenkmi,  ante,  469,  and  the  note  to  that  oate.-p49ee  Ukewise  Bta  ▼• 

Friekettt  3  Campb.  68. 


W5]  ^DURHAM  ASSIZES,  1817. 


REX  V.  ROBINSON. 

Where  Pioperty  is  stated  in  one  eomt  to  belong  to  certain  pereens,  naming  them  spe* 
cifically,  but  in  another  count  to  belong  to  pereona  unknotpnt  and  the  proeecutor,  by 
delect  ojPeTidenee,  cannot  prove  the  names  of  the  persons  as  described  in  the  first  count 
he  cann^  recur  to  the  second  count,  which  describes  the  property  aa  belonging  to  per- 
aons  «fiJbi0iMi. 

Thb  prisoner  was  indictad  upon  the-  statute  of  26  Geo.  III.  c.  10,  for 
phinderinff  a  Teasel  which  was  wrecked.  On  the  29th  of  December,  1816» 
the  brig  Mmu  was  stranded  ne^  Shields,  The  prisoner,  with  two  other  pei^ 
SOM,  went  by  night  to  the  vessel,  whilst  she  waa  lying  upon  the  sands,  and  cut 
down  part  of  her  rigging  and  (umiture.  There  were  two  counts  in  the  indict* 
jnent.  In  the  first  count  the  property  of  the  ship  was  laid  in  persons  whQ 
were  therein  named;  and  the  second  count  laid  the  property  to  be  in  persons 
nnknown.  On  the  part  of  the  prosecution,  evidence  was  oflered  of  the  owner* 
ship  of  the  vessel  as  laid  in  the  indictment ;  but  the  witness  could  not  recollect 
the  ehriatian  names  of  some  of  the  owners.  The  counsel  then  relied  on  thd 
seeond  count,  which  laid  the  property  to  be  in  persons  unknown.  There  was 
a  provision  in  the  act  of  parliament,  that  a  prisoner  might  be  convicted,  where 
the  names  of  the  owners  could  not  be  ascertained. 

•5061       WUliamSf  for  tlie  prisoner.— Evidence  of  ^ownership  might  have 
J  been  easily  given.     The  present  case  cannot  be  within  the  meaning 
of  the  clause  in  the  act  of  the  26lh  Geo.  III.     This  vessel  cannot  be  said  to 
be  the  proper^  of  persons  unknown. 

Richards,  uord  0.  B. — ^I  think  the  prisoner  must  be  acquitted.  The  owners, 
it  appears  are  known ;  but  the  evidence  is  defective  on  this  point.  How  can  | 
sa^  that  the  owners  are  unknowiu  I  remember  a  case  at  Cheater  before  Lord 
Kenyan^  where  the  property  waa  laid  as  belonging  to  a  person  unknown ;  but, 
upon  the  trial,  it  was  clear  that  the  owner  was  known,  and  might  easily  have 
been  ascertained  by  the  prosecutor.     Lord  Kinyon  directed  an  acquittal. 

Prisoner  acquitted* 
loeh  and  Otey  for  the  praeeeution* 
WUHanu  for  the  prisoner. 


ToL.  nL^— 30.  v  2 
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•REX  V.  JOHN  WILSON. 

Th«  ezamination  of  a  prisoner  before  a  magistrate,  who  examines  anch  prisoner  as  a 
wiineiB,  although  be  holds  out  no  threat  or  lofducement,  cannot  be  used  against  htm. 

Thb  piifloner  was  indicted  for  uttering  foiged  notes,  knowing  them  to  be 
forged.  There  was  nothing  particular  in  the  immediate  act  of  uttenng ;  and  the 
question  was,  as  to  the  prisoner's  knowledge.  An  accomplice  was  the  princi- 
pal witness ;  and  to  confirm  his  evidence,  the  counsel  for  the  prosecution  pro- 
duced the  prisoner's  examination  before  the  magistrate  who  committed  him.  It 
was  not  tendered  as  a  confession,  but  as  containing  facts  which  appeared  upon 
the  prisoner's  examination,  confirmatory  of  the  testimony  of  the  accomplice. 
The  magistrate  being  examined,  stated,  that  he  held  out  no  hopes  or  inducement 
to  the  prisoner,  employed  no  threats,  but  that  he  had  examined  him  at  a  con- 
siderable extent,  in  the  same  manner  as  he  was  accustomed  to  examine  a  wit- 
ness.    The  prisoner,  however,  was  not  sworn. 

Richards,  Lord  C.  B. — I  tliiuk  I  am  not  at  liberty  to  suffer  this  examinatioa 
to  be  read.  No  matter  whether  a  prisoner  be  sworn  or  not.  An  examination 
of  itself  imposes  an  obligation  to  speak  the  truth.  If  a  prisoner  will  confess, 
let  him  do  so  voluntarily.  Ask  him  what  he  has  to  say  ?  But  it  is  irregular 
in  a  magistrate  to  examine  a  prisoner  in  the  same  manner  as  a  *  witness  rMga 
is  examined.    I  must  reject  this  examination.  ^ 

The  prisoner  was  acquitted. 

Xaine  and  fFUliamSf  for  the  prosecution. 

REPORTER'S  NOTE. 

The  examination  of  »  prisoner  ought  to  be  without  oath.  Bull.  N.  P.  242.  And  the 
whole  of  the  confession  must  be  taken  together,  when  it  is  offered  in  evidence.  But  if 
only  the  material  parts  of  the  confession  are  taken  down  in  writing*  and  they  are  after- 
wards read  over  in  the  presence  of  the  prisoner,  and  by  him  admitted  to  be  true,  that  ad- 
mission will  make  them  evidence.  4  Esp.  171.  It  has  been  determined  by  all  the  judges 
that,  although  confessions,  improperly  obtained,  are  not  admissible,  yet  that  any  facts 
which  had  been  brought  to  light  in  consequence  of  such  confessions  may  be  properly  re- 
ceived in  evidence.  Thus  where  a  prisoner  was  charged,  as  accessary  alter  the  fact,  with 
having  received  properly,  knowing  it  to  be  stolen,  proof  was  admitted  of  the  property 
being  found  concealed  in  the  prisoner's  lodgings,  although  the  knowledge  of  that  fact  had 
been  sained  from  an  inadmissible  confession,  1  I<each,  300,  WarwiekahalV t  case.  Some, 
indeed,  have  thought,  that  the  circumstance  of  the  fact  being  known  in  consequence  of  in- 
formation receive^  from  the  prisoner,  ought  not  to  be  shown  at  the  trial.  But  a  different 
practice  appears  to  be  established  by  later  authorities ;  and,  on  a  prosecution  for  receiving 
stolen  goods,  evidence  has  been  admitted,  that  the  prisoner  described  the  place  where  the 
goods  were  concealed,  and  that  afterwards  they  had  been  found  there ;  but  that  part  of  the 
confession  in  which  he  acknowledged  that  he  himself  had  concealed  them  must  be  rejected, 
as  it  was  improperly  drawn  from  him,  2  East.  PI.  Cr.  658.  There  is  good  reason  tor  this 
distinction :  for  what  the  prisoner  has  said,  respecting  the  concealment  of  the  property,  is 
ascertained  to  be  true  bv  the  fact  of  discoverv ;  but  the  other  part  of  the  confession,  in 
which  he  charges  himself  with  having  concealed  *it,  ma]r  have  been  made  untrul^jr,  rmtoQ 
and  entirely  under  the  influence  of  the  threat  or  promise.  See  PkUlipa  on  Evi-  ^ 
dence,  p.  52. 

The  extent  to  which  an  examination  is  to  be  admitted,  appears  by  the  following  cases 

York  Spring  Ataixea,  1814. 
Rxz  V.  FOSBBS. 

Indictment  for  murder.  The  deposition  of  the  deceased  was  offered  in  evidence.  The 
eonstable  who  produced  it  said,  that  the  prisoner  was  not  present  until  a  certain  part  of  the 
deposition,  distinguished  by  a  croas,  at  which  period  he  was  introduced,  and  heard  the 
remaining  part  ot  the  examination.  ^  When  it  was  concluded,  the  whole  of  the  depositions 
was  read  over  to  the  prisoner,  that  is  to  say,  both  the  matter  preceding  and  subsequent  to 
the  mark. 

Hardy,  for  the  prisoner,  objected  to  the  reading  of  any  part. 

CkanArtf  Justice.—- The  intention  of  the  atatute  of  Philip  and  Mary  is  suflficiently  plain. 
It  is,  that  the  prisoner  shall  be  present  whilst  the  witness  actually  delivers  his  testimony: 
80  that  he  may  know  the  preciae  words  he  uses,  and  obaerve  throughout  the  manner  aki 
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demeanor  with  which  he  ffiTes  his  testimony.  I  shall  not  admit  that  part  of  the  deposition 
previous  to  the  mark  whicn  was  unheard  by  the  prisoner ;  but  that  subsequent  to  the  mark 
MtLj  be  read. 

owke*,  for  the  prosecution. 

Mardy,  for  the  prisoner. 

Justices  of  the  Peace  are  enabled  and  directed  to  take  the  depositions  of  witnesses  in 
cases  of  felony,  by  the  statutes  1  and  2  Fk.  ond  M,  c.  13,  s.  4 ;  and  2  and  3  Ph,  and  M. 
c.  10.    1  Hale,  PI.  Cr.  305.     Kel.  19,  Paine's  case.     1  Salk.  281,    Woodeock*s  case. 

2  Leach,  Cr.  C.  565.  By  the  first  of  these  statutes,  **  Justices  of  the  Peace,  when  any 
person  is  brought  before  them  for  manslaughter  or  felony,  or  suspicion  of  manslaughter 
or  felony,  being  bailable  by  law,  shall  befora  any  bailment,  take  the  examination  oT  the 
prisoner,  and  examination  of  them  who  brins  him,  of  the  fact  and  circumstances  thereof, 
and  the  same,  or  as  much  as  may  be  material  to  prove  the  felony,  shall  put  in  writing  be- 
fore they  make  the  bailment ;  which  examination,  with  the  bailment,  the  said  justices 
shall  certify  at  the  next  geueral  jail  delivery,  to  be  holden  within  the  limits  of  their  com- 
mission." 

*G001  ^^*  ^^^'  statute  extended  only  to  bailable  felonies,  and  not  to  cases  where  the 
'*  iustice  committed  a  prisoner  on  suspicion  of  manslaughter  or  felony,  in  which 
cases,  however,  the  examination  of  the  prisoner  and  of  those  who  brought  him  before  the 
magistrate,  was  more  necessary  than  where  the  prisoner  was  bailed ;  it  was,  therefore, 
enacted  by  statute  2  and  3  Pk,  and  M.  c.  10,  *Mhat  the  justice,  before  he  shall  commit  a 
prisoner  brought  before  him  on  suspicion  of  manslaughter  or  felony,  shall  take  the  exami- 
nation of  the  prisoner,  and  the  information  of  those  who  bring  him,  of  the  fact  and  circum* 
stance  thereoi,  and  shall  put  the  sime,  or  as  much  thereof  as  shall  be  material  to  prove  the 
felony,  in  writing,  within  two  days  after  the  said  examination ;  and  the  same  shall  certi^ 
in  such  form  anaat  such  time  as  they  ought  to  do,  if  such  prisoner  so  committed  had  been 
bailed." 

In  the  construction  of  these  statutes,  it  seems  now  to  be  settled,  Hawk.  PI.  Cr.  b.  2,  c. 
46,  s.  15,  that  the  depositions  of  a  witness,  taken  upon  oath,  in  the  presence  of  a  prisoner 
who  has  been  brought  before  the  magistrate  on  a  charge  of  felony,  may  be  given  in  evi- 
dence on  the  trial  of  an  indictment  for  the  same  felony,  if  it  be  proved  on  oath,  to  the  satis- 
faction of  the  court,  that  the  informant  is  dead,  or  not  able  to  travel,  or  that  he  is  kept 
away  by  the  means  and  contrivance  of  the  prisoner.  1  Hale,  Pi.  Cr.  305  and  586;  and  2 
Hole,  PI.  Cr.  52.    1  Leach,  Cr.  C.  14.    2  Leach,  96.    Rex  v.  Paine.    5  Mod.  163,  and 

3  T.  R.  723.  Provided  also,  that  the  depositions  offered  in  evidence  are  proved  to  bo 
the  same  as  sworn  before  the  justice,  without  anjr  alteration.  Before  the  statute  of  Pkilip 
and  Mary,  a  deposition  taken  before  a  justice  of  the  county,  where  a  felony  was  com- 
mitted, would  not  have  been  evidence,  even  thouffh  the  witness  had  died,  or  was  unable 
to  travel.    See  PkiU^  on  Evidence,  162;  and  Bes  v.  SmUk,  post. 


•601]  »HUMBLE  v.  HUNT  ct  al. 

A  book  in  which  leases  were  enrolled,  and  which  was  kept  in  the  office  of  the  auditor  of 
the  bishop  of  Durkam,  (such  officer  holding^  a  patent  office  in  the  county  palatine)  held 
to  be  admissible  evidence  to  sustain  the  claims  of  a  leasee  of  the  bishop  oi  Durham,  the 
original  and  counterpart  of  the  lease  being  lost. 

This  was  an  action  for  tlie  disturbance  of  common,  by  making  waggon  ways, 
kc.  The  defendants  contended  that,  notwithstanding  the  plaintifi**8  right  of 
common,  the  lessees  of  the  Bishop  of  Durham^  under  whose  rights  they  pro* 
tected  themselves,  had  been  in  the  constant  practice  of  granting  leases  of  way- 
leaves,  dkc.  In  order  to  prove  the  lease  upon  which  the  question  arose,  the 
defendant's  counsel  produced  a  lease  granted  by  the  Bishop  of  Durham^  in 
1724.  It  was  contained  in  a  book  which  was  kept  in  the  office  of  the  auditor 
of  the  bishop,  and  was  called  the  Enrolment  Book.  The  witness  who  produced 
the  book,  stated  the  custom  in  tliat  office  to  be,  that  when  leases  were  granted* 
an  original  and  a  counterpart  were  executed.  The  original,  after  the  counter- 
gin  was  made  and  copied  into  the  Enrolment  Book,  was  delivered  to  the  lessee. 
The  counterpart  executed  by  the  tenant  was  lost,  and  the  original  lease  was 
not  produced. 

JtuUockf  Serjt.,  for  the  plaintiff,  objected  that  this  book,  being  of  a  private 
nature,  was  not  admissible  evidence.    It  was  in  the  custody  of  the  bishop  who 
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claimed  the  fight;  and  it  waji  prpduced  in  order  to  make  out  the  title  of  the 
person  producing  it.  Could  it  be  said,  therefore,  to  come  from  an  unsuspected 
custody.  The  office  of  the  auditor  was  not  a  public  office.  The  public  could 
*not,  as  matter  of  right,  search  at  this  office ;  a  mandaipus  wpuld  not  r«|tAA 
lie  to  the  auditor  to  produce  the  book  in  question.  It  was  not,  there-  L  ^^'^ 
fore,  within  the  analogy  of  the  court  rolls  of  a  manor;  nor  did  the  office  of 
auditor  resemble  that  of  the  steward  of  a  manor.  The  book  itself  was  a  mere 
register  or  index  to  the  bishop's  leases,  and  could  not  in  any  sense  be  regarded 
as  a  public  muniment. 

Topping  and  Scarlett ,  contra.  The  bishop  was  not  to  be  regarded  as  a  pri* 
vate  individual.  The  right  of  his  see  invested  him  with  a  public  character. 
He  was. obliged  to  have  an  auditor  and  an  enrolment  office;  and  the  auditor  was 
a  patent  officer,  recognized  in  the  county  palatine  as  such.  All  deeds  relating 
to  the  rights  of  the  bishopric  were  here  kept ;  and  no  persons  interested  in  any 
documents  were  prohibited  from  consulting  them. 

Wood,  Baron. — ^I  consider  this  book  as  a  public  muniment.  Search  has 
been  made  for  the  counterpart,  but  it  has  not  been  found;  the  next  best  evidence, 
therefore,  is  the  enrolment.  This  office  is  conducted  like  a  public  office ;  the 
auditor  is  a  patent  oQcer;  the  practice  has  always  been  to  enrol  leases,  and  I 
will  presume  this  to  be  a  correct  copy. 

HuUockt  Serjt.,  Braughan^  and  TitidoH^  for  the  plaintilT. 

T'^fppingf  Scarlet,  Jfichardson^  and  Grey^  for  the  defendants. 
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^.  being  indebted  to  B.  v^i^B  a  ship  to  C.  ajB  a  trustee  for  B.  by  way  oi  mortgage.  Th« 
ship  is  registered,  de  novo^  in  the  name  of  C  and  a  certificate  oi  registry  is  put  on  board; 
but  she  is  left  under  the  control  of  A,t  who  becomes  a  bankrupt. 

Q.— If  she  passes  to  his  assignees  under  the  statute  of  21  Jac.  1.  c.  19  f 

This  was  an  action  for  money  had  and  received.  The  plaintiffs  were  the 
assignees  of  one  MathewSt  a  bankrupt;  and  the  question  turned  upon  the  clause 
of  the  statute  of  James  I.  relating  to  reputed  ownership.  Afathewa  wa^ 
indebted  to  the  defendants  in  a  large  sum  of  money ;  and,  previous  to  his  bank- 
ruptcy, had  assigned  to  a  Mr.  JTairbain,  in  trust  for  the  bankrupts,  a  vessel 
ealled  the  Dolphin,  The  debt  was  to  be  paid  by  instalments.  Upon  the 
assignment  of  the  vessel,  the  proper  forms  of  transfer  were  gone  through  at  the 
custom-house ;  and  the  vessel  was  registered  de  novo^  in  the  name  of  Fairbabi^ 
and  Mathews  continued  in  possession  of  the  vessel  until  the  25tli  of  March^ 
1816.  But  a  certificate  of  registry  in  Ihirbain^s  name  was  put  on  board  the 
ship.  Mathews  had  engaged  the  captain  of  the  vessel,  and  acted  throughout 
as  managing  owner.  From  the  period  of  the  assignment  to  Ihirbain  (which 
was  by  3ie  wav  of  mortgage)  and  bore  date  the  22d  of  December,  1815,  the 
vessel  had  macfe  three  voyages  under  the  control  of  Mathews,  The  first  was 
to  Rouen,  in  January,  when  the  certificate  of  registry  in  Fairbain^s  name  va^ 
on  boanl  of  her.  liie  captain  who  navigated  her  tq  Rouen  had  been  engaged 
by  Mathews,  and  went  out  of  his  employ  in  the  month  of  March,  18 Id. 
Mathews  then  engaged  another  captain;  and  sent  the  vessel  with  a  cargo  of 
coals  to  Topsham,  in  *Devon$hire^  where  he  received  the  cargo  on  r»onj 
|he  16th  of  April,  'fhe  vessel  was  then  chartered  by  Mathews  on  a  L  "^'^ 
voyage  to  Cardiff,  and  thence  to  Tendon,  In  the  month  of  June  tlie  vessel 
fcturned  to  Newcastle}  and  waa  taken  possession  of  by  Fairbain^  in  trust  for  the 
fieleudants.     A  person  o(  the  name  of  Gilly  was  then  the  captain^  who  applied 
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-to  Fairhfdn  Tor  money  due  to  hnn  upon  the  voyage  from  Cardij^  \o  London* 
Ibirbain  said  ^hat  he  had  nothing  to  do  with  the  vessel  at  that  time,  and  would 
not  pay  any  charges  of  the  voyage.  Mathttos  had  committed  an  act  of  batik* 
ruptcy  in  January^  1816,  to  which  time  the  commission  referred. 

HuUock^  Serjt.,  and  TlndalL  for  the  plaintiffs,  relied  on  Mair  v.  Glenme^ 
4  Maule  and  Selw.  240;  in  wliich  it  was  jaid  down,  that  a  transfer  of  a  ship 
and  cargo  at  sea,  cotiveyed  by  M.  to  S.  as  security  for  money  borrowed,  by 
executing  and  delivering  to  S,  n  bill  of  salo  of  the  ship,  &c.,  was  held  not  to 
pass  the  property  to  •S'.,  where  S.  nieglected,  upon  tho  ship*s  return  to  port, 
and  notice  thereof,  lo  take  possession,  or  to  do  any  act  to  notify  the  transfer  of 
the  property  to  him ;  but  diat  the  property  passed  to  the  assignees  of  JU,  by 
virtue  of  21  James  I.  c.  19. 

Scarlett  and  Richardson,  contra,  distinguished  this  case  from  Mair  v« 
Gimnie.  The  certificate  of  registry  was  on  board  the  Dolphin;  all  the  forms 
of  transfer  were  regularly  gone  through  at  the  custom-house.  The  legal  title 
*fi05l  ^^  taken  by  Fairbain  as  trustee  for  the  defendants ;  and  *Matheiv9 
^  merely  continued  to  act  as  agent  for  them.  His  control,  order,  and  dis- 
position, over  the  ship  were  not,  therefore,  of  that  nature  which  gave  reputation' 
uf  ownership*  If  any  man  had  inquired  at  the  custom-house  of  the  port  where 
the  ship  was  registered,  they  would  have  learned  that  Mathews  had  parted  with 
his  interest. 

Wood,  Baroh.  I  think  this  a  point  of  very  great  importance.  I  will  reserve 
it,  and  the  best  way  will  be  to  put  it  into  a  case. 

Verdict  for  the  plaintiffs,  subject  to  the  decision  of  the  court  upon  the  case* 

Huilock,  Seijt,  and  TindaU,  for  the  plaintiffs. 

Scarlett  and  Richardson^  for  the  defendants. 

REPORTER'S  NOTE. 

The  Registry  Acts  are  a  part  of  the  public  policy  of  the  state ;  and,  though  thev  hava 
tcmetimes  introduced  much  perplexity  in  questions  of  title  to  shipping,  and  nave  tnereby 
been  emplored  to  supersede  equity  by  the  formalities  of  the  law,  they  are  nevertheless 
verv  properly  maintained  as  the  basis  of  the  navigation  of  the  country. 

But  in  all  questions  upon  them,  the  courts  have  never  lost  sight  of  their  original  pur* 
pose,  and  have nevergiven  them  a  larger  authority  than  what  belongs  to  them  with  refer- 
ence to  this  effect.  Tne  law  requires  a  compliance  with  the  general  provisions  of  them, 
in  order  to  constitute  a  perfect  title  to  ships ;  and  that  all  these  formalities  may  be  duly 
observed,  it  annuls  a  contract  in  which  any  of  the  more  substantial  are  wanting.  In  this 
respect,  indeed,  as  in  most  others,  the  Registry  Acts  bear  a  strong  analogy  to  the  Stomp 
*6061  *^^^**  "^be  strict  observance  of  the  stamp  acts  is  enforced  tor  the  purposes  of  reve- 
'  nuc.  The  strict  observance  of  all  the  forms  of  registration,  as  respects  shipping, 
is  r«<^iiired  for  the  great  maritime  interests  of  the  country.  But  in  both  cases  these  for- 
malities are  merely  modes  of  title.    They  in  no  respect  alter  the  nature  of  a  contract. 

In  the  above  case,  if  the  law  hod  reauired  a  mere  simple  transfer,  an  ordinary  act  of 
alienation,  there  would  have  been  no  difficulty.  Possession,  order,  and  control,  would 
JQStify  the  legal  presumption  of  reputed  ownership ;  and,  under  that  interpretation,  the 
construction  of  the  bankrupt  laws  would  have  given  the  property  to  the  assignees.  The 
question,  therefore,  here  simply  is,  whether  the  supcrinduction  of  the  formalities  of  the 
registry  act  have  so  altered  the  nature  of  the  contract,  as  to  take  the  possession  of  the 
properly  out  of  the  cases  of  reputed  ownership  under  the  bankrupt  laws.  Or  whether,  as 
we  have  observed,  they  are  mere  forms  prescribed  by  public  policy  for  such  contracts, 
uid  in  no  degree  alter  the  essential  nature  of  such  dealings.  Vide  case,  postea,  in  this 
Note. 

A  short  review  of  the  Registry  Acts  may  be  of  use.  They  are  so  ^equently  brought  into 
discussion  in  courts  of  justice,  and  are  in  themselves  attended  with  so  much  difficulty, 
that  it  may  not  be  impertinent  to  our  purpose  to  classify  and  distribute  them  : 

All  merchant  ships,  whether  emploved  in  country  trade  or  distant  voyages  (with  certain 
exceptions  as  to  bulk  and  built,  which  the  Acts  specify  with  sufficient  clearness,)  are  te- 
qaired  to  be  registered  in  the  manner  prescribed  by  tne  26  Geo.  III.  c.  GO.  And  bv  the 
17th  section  cf  the  same  statute  it  is  enacted  that,  when  the  property  in  any  vessel  be- 
lon^ng  to  any  of  His  Majesty^s  sulnects  shall  be  transferred  to  any  other  of  His  Majesty's 
subjects,  in  whole  or  part,  the  certificate  of  the  resistry  of  such  vessel  shall  be  truly  arid 
accurately  recited  in  words  at  length  in  the  bill  of  sale  thereof;  and  otherwise  sucn  bill 
of  sale  shall  be  void,  to  all  intents  and  purposes. 

The  words  of  this  iection  are  general ;  and  extend  to  all  transfers  of  property  in  a  ship 
lo  a  British  subject,  whether  the  ship  be  in  port,  or  at  sea. 
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Thus,  in  Relleston  v.  HUhert  and  Others,  3  T.  R.  406,  *where  it  appeared  that  ^^^ 
A,  being  indebted  to  the  defendants  in  a  large  sum  of  monej,  eave  ihem  his  prom-  '- 
issory  note  for  three  months,  and  as  a  security  executed  to  them  a  bill  of  sale  o(  a  ship 
then  at  tea:  the  bill  of  sale  was  absolute  on  the  face  of  it ;  but  it  did  not  contain  a  recital 
of  the  certificate  of  registry  as  required  by  the  Acts.  At  the  time  when  A.  depnusited  this 
bill  of  sale  with  the  defendants,  he  took  from  them  a  counter  acknowledgment  in  writing, 
in  which  they  promised  to  return  the  said  bill  of  sale  upon  payment  of  the  note.  But  A, 
had  committed  an  act  of  bankruptcy  before  the  note  had  become  due.  Upon  the  arrival 
of  the  ship  in  England  the  detendants  took  possession  of  her.  There  were,  therefore, 
two  questions  upon  this  ca.ie :  1.  Whether  the  sale  was  absolute,  or  a  deposit  T  3. 
Whether  it  was  eood  as  against  the  bankrupt  laws  f  Upon  these  questions  it  was  holden 
by  K.  B. :  first,  that  the  transaction  was  not  a  deposit,  but  an  absolute  bill  of  sale ;  and, 
88  to  the  ship  beine  at  sea,  it  was  within  the  words  of  the  Registry  Acts ;  and,  therefore, 
those  acts  had  not  been  complied  with.  Secondly,  that  the  defendants  had  no  lien  on  the 
■hip,  but  that  the  intenrening  bankruptcy  had  divested  the  property,  which  had  become 
that  of  the  assignees. 

By  the  equity  of  the  Registry  Acts,  which  are  interpreted  according  to  their  purpose,  a 
mere  clerical  mistake  will  not  vitiate  the  bill  of  sale,  where  the  certificate  is  efTectually 
the  same  with  the  recital  of  it.  But  a  substantial  variation  will.  Eolletton  v.  Smithy  4 
T.  R.  161.     Westerdell  v.  Dale,  7  T.  R.  306. 

In  order  to  remove  some  doubts' which  had  arisen  upon  the  words  of  the  Registry  Act. 
26  G.  Ill,  a  subsequent  statute,  the  34th  G.  III.  c.  68.  s.  14.  was  passed,  by  whicn  it  i» 
required  that  all  transfers  of  ships,  dec,  shall  be  made  by  bill  of  sale,  or  instrument  in 
writingt  containing  such  recital  as  is  prescribed  by  the  clause  in  the  former  act.  The  17th 
section  o(  the  26  Geo.  III.  does  not  require  the  recital  of  the  indorsements  made  upon  the 
certificate  upon  every  successive  transfer;  but,  by  the  statute  34  Geo.  III.  c.  68.  s.  15,  the 
contract  will  be  void,  unless  such  indorsement  shall  be  made.    In  Maester  v.  Atkint^  5 


purporting  to  convey  the  ship  to  a  lender  for  a  security  of  money,  such  instrument  being 
effectually  an  alienation  of  the  ship,  must  pursue  all  the  forms  of  the  Registry  Acts. 

This,  unquestionably,  is  a  rigor,  and  a  great  practical  inconvenience  to  ship  owners, 
which  belongs  to  the  personal  nature  of  the  ship,  as  a  chattel.  It  certainly  appears  a 
hardship,  that  the  smallest  sum  cannot  be  borrowed  upon  the  most  valuable  vessels,  with- 
out such  a  transfer  as  is  required  by  the  Registry  Acts.  There  is,  likewise,  this  fiirther 
inconvenience,  that,  upon  a  contract  of  mortgage  in  respect  to  a  British  registered  ship, 
there  is  no  equity  of  redemption ;  and  the  snip  becomes  absolutely  the  property  of  the 
mortgagee.    Neither  law  nor  equity  afford  any  relief  in  this  case. 

In  the  course  of  practice  it  must  have  been  seen,  that  great  embarrassment  has  accrued 
to  merchants  from  this  circumstance  ;  and  it  might  be  worthy  of  consideration,  whether 
such  a  departure  might  not  be  allowed,  from  the  strictness  of  the  Registry  Acts,  as  would 
accommodate  the  exigencies  of  the  merchant  without  impairing  the  public  policy  of  the 
country,  upon  which  these  statutes  are  founded. 

But  m  these  contracts,  as  in  all  others,  though  the  original  deed  may  be  void  by  a  defect 
in  the  required  formalities,  the  injured  party  may  have  his  remedy  upon  the  equity  of  a 
collateral  covenant.  The  case  of  Kerryon  v.  Cole^  8  East,  231,  was  a  case  between  a 
mortffagor  and  mortgagee,  under  such  circumstances. 

It  IS  to  be  observed,  that  the  port  '*to  which  a  nhip  belongs^**  is  ascertained  by  statute 
26  Geo.  III.  c.  60.  s.  5,  to  be  that  **  from,  and  to  which,  she  shall  usually  trade,  and  at  or 
near  which  the  husband,  or  acting  owner,  usually  resides." 

The  further  regulations  required  by  the  Registry  Acts  are  as  follows : 

The  ship  must  manifestly  be  sold,  either  in  the  port  to  which  it  belongs^  or  during  its 
absence  from  such  port.  In  the  first  case,  such  sale  must  be  acknowledged  by  an  indorse- 
ment (according  to  the  prescribed  form)  upon  the  certificate  of  the  register,  before  two 
witnesses,  expressins  the  place  of  the  residence  of  the  person  or  persons  to  whom  rtgng 
*such  transfer  is  made  ;  or,  if  such  person  or  persons  be  resident  in  a  British  fac-  ^ 
tory,  out  of  the  king's  dominions,* the  name  of  such  factory  ;  or,  if  they  are  resident  in  a 
foreign  town  or  city,  and  are  not  members  of  a  British  factory,  the  name  of  such  town, 
dtc,  and  of  the  house  or  partnership  in  Great  Britain  or  Ireland  for  or  with  whom  they 
are  agents  or  partners.  And  a  copy  of  this  indorsement  must  be  delivered  to  the  party  to 
whom  the  transfer  is  made,  or  his  agent,  to  the  registering  officer,  who  is  required  to 
cause  an  entry  thereof  to  be  indorsed  on  the  affidavit,  on  which  the  original  certificate  of  the 
registry  was  obtained,  and  to  make  a  memorandum  of  the  same  in  the  book  of  registry, 
and  give  notice  thereof  to  the  commissioners  of  customs. 

In  the  second  case,  namely,  where  the  sale  takes  place  during  the  absence  of  the  ship 
from  the  port  to  which  she  belongs ;  as,  in  this  esse,  an  indorsement  upon  the  certificate 
cannot  here  be  immediately  made,  such  sale  must  be  made  by  a  bill  of^  sale,  or  other  in- 
strument in  writing,  and  ncopy  of  the  same  must  be  delivered  to  the  proper  oflficer;  and, 
as  in  the  preceding  case,  an  entry  thereof,  indorsed  on  the  affidavit,  a  memorandum  msds 
in  the  book  of  register,  and  notice  given  to  the  commissioner  of  customs;  and,  within  ten 
days  after  the  ship  returns  to  the  port  to  which  she  belongs ^  an  indorsement  is  to  be  made 
and  signed  by  the  owners,  or  their  agents,  and  a  copy  thereof  delivered  as  before-men- 
tioned ;  otherwise  the  bill  of  sale  will  be  void.  And,  as  before,  an  entry  thereof  is  to  be 
indorsed,  and  a  memorandum  made. 
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Independently  of  the  general  public  policy  of  these  Acts  the  legislature  seems  to  hair 
added  some  of  the  particular  regulations,  in  order  to  facilitate  and  secure  contracts  for 
shipping.  Thus,  the  public  are  enabled  to  trace  from  port  to  port  to  whom  the  property 
in  British  ships  belongs;  and  the  interest  of  purchasers  is  perhaps  no  less  consulted,  by 
the  eject  of  these  Acts,  than  the  great  public  object,  that  of  preventing  foreigners  from 
being  owners,  or  holding  shares,  in  British  ships. 

A  third  state  of  circumstances  under  which  a  contract  for  the  sale  of  a  ship  may  be,  is, 
when  the  ship-owners  are  resident  in  a  country,  not  under  the  king's  dominions ;  or, 
*6101  ^^^^^  ^^^^  parties  are  agents  for,  or  partners  in  a  house,  or  ^partnership  carrying 
^  on  trade  in  Great  Britain  or  Ireland,  at  the  time  when  the  transfer  is  made.  In 
this  circumstance,  six  months  are  allowed  after  the  transfer  for  complying  with  the  forms. 
Provided  only  that,  within  ten  days  after  the  arrival  of  such  owners  or  their  agents,  in 
this  kingdom,  if  the  ship  be  in  any  port  in  this  kingdom  ;  if  not,  then  within  ten  days  after 
sach  ship  shall  to  arrive,  an  indorsement  shall  be  made  by  the  owners,  or  their  agent,  and 
a  copy  delivered  as  before-mentioned  ;  otherwise  the  bill  of  sale  to  be  void;  and  an  entry 
must  be  indorsed,  and  a  memorandum  made  as  before. 

Through  most  of  the  forms  which  are  required  by  these  statutes  there  are  two  acting 
parties:  the  one,  the  parties  in  the  contract;  the  other,  the  public  officers.  The  equity 
of  the  legislature  does  not  hold  the  one  responsible  for  the  acts  of  the  other.  If  the  par- 
ties in  the  contract  have  omitted  any  of  the  necessary  forms,  the  contract  is  annulled,  as 
the  penalty  of  their  act  of  omission.  But  if  the  public  officers  have  made  such  omission, 
the  contract  is  not  thereby  vacated.  The  distinction  is,  that,  as  respects  the  contracting 
parties,  the  statutes  are  imperative ;  but  are  directory  only  as  respects  the  public  officers, 
Heath  V.  Huhbard,  4  East,  110.  Underwood  v.  Miller,  1  Taunt.  187.  If  the  statutes  have 
not  limited  the  time  for  the  performance  of  any  act  required  to  be  done  by  tho  party,  the 
C'lnstruction  of  the  law  is,  that  it  shall  be  done  within  a  reasonable  time.  Palmer  v. 
Moxon,  2  M.  and  S.  43. 

A  registry  is  not  a  document  required  by  the  law  of  nations  as  expressive  of  a  ship's 
national  character.  Le  Cheminant  v.  Pearson,  4  Taunt.  367.  Indeed,  the  Registry  Acta 
sre  ahogether  to  be  considered  as  forms  of  municipal  institution;  and  scarcely  any  traces 
of  a  like  system  are  to  be  found  in  the  laws  of  any  other  nation.  It  seems,  however,  as 
if  the  United  States  of  America  were  about  to  form  a  maritime  and  navigation  system 
upon  the  model  of  Great  Britain,  A  foreign  built  ship,  British  owned,  is  not  required  to 
be  registered.  Long  v.  Duff,  2  B.  and  P.  209.  But  if  a  ship,  registered  at  one  port,  is 
transferred,  while  at  sea,  to  a  purchaser  residing  at  another  port  in  this  kingdom,  the 
proper  mode  of  perfecting  the  transfer  within  the  requisitions  of  the  Ship  Register  Acts 
*6111  *^*  ^^  *^  registration  de  novo  in  her  new  port.  Hubbard  v.  Johnstone,  3  Taunt.  177. 
'  It  is  not  necessary  for  a  ship  to  return  to  her  former  port,  in  order  to  have  a 
memorandum  of  the  transfer  indorsed  on  her  certificate  of  registration.  Nor  is  it  neces- 
sary for  the  purchaser  to  send  a  copy  of  the  bill  of  sale  to  her  former  port :  nor  to  indorse 
a  memorandum  of  the  transfer  on  her  certificate  of  registry  within  ten  days  after  the  ship's 
return  to  Ensland.  3  Taunt.  177.  In  the  case  of  Hubbard  v.  Johnstone,  above  cited,  it 
was  said  by  Mr.  Baron  Wood,  in  delivering  his  Judgment,  that  the  propertv  of  a  ship  vests 
in  the  purchaser  instantly  upon  the  execution  oithe  bill  of  sale,  not  from  tne  time  of  com- 
piiince  with  the  Register  Acts;  defeasible,  nevertheless,  upon  failure  to  comply  with  these 
t'^'4.  And  that  the  Register  Acts,  so  far  as  they  applied  to  defeat  titles,  and  create  for- 
fei' tires,  were  to  be  construed  strictly  as  penal,  and  not  liberally  as  remedial  laws.  Per 
Wood,  Baron,  and  Heath,  Justice,    ibid,  id. 

In  Palmer  v.  Moxon,  2  M.  and  S.  43,  it  was  determined  by  K.  B.  that  a  bill  of  sale  of 
three-fourth  parts  of  a  ship,  then  beins  in  the  port  to  which  she  belong[ed,  executed  by 
three  or  four  joint  owners,  transferred  tne  property  to  the  vendee  at  the  time  of  its  execu- 
tion: if,  at  that  time,  a  memorandum  of  such  transfer  were  indorsed  on  the  certificate  of 
resistry,  and  signed  by  the  three,  and  a  copy  of  such  indorsemeiit  delivered  to  the  proper 
officer  on  tho  next  day ;  and  if,  afterwards,  within  a  reasonable  time,  the  other  owner  ex- 
ecuted the  bill  of  sale,  and  signed  the  indorsement,  and  a  copy  of  the  indorsement,  signed 
by  the  four,  were  left  with  the  proper  officer.  Therefore,  where,  upon  a  writ  of  j?crt/a- 
etas  against  one  of  the  three,  the  sheriff  seized  his  share  after  the  execution  of  the  bill  of 
Bale  and  signature  of  the  indorsement  by  the  three,  but  before  the  delivery  of  the  copy  of 
fuch  indorsement  to  the  proper  officer :  it  was  holden,  that  the  sheriff  might  abandon  the 
seizure,  and  return  nulla  bona.    Palmer  v.  Moxon,  2  M.  and  S.  43. 

But  in  Moss  v.  Chamock,  2  East,  430,  (a  case  not  altogether  to  be  reconciled  with  sub- 
sequent decisions,  and  more  especially  with  the  opinions  of  some  of  the  Judges  in  Hubbard 
*6121  ^'  J'*^**^*^^*  3  Taunt.  177,)  it  was  holden,  that  if  a  trader  became  a  bankrupt  *be- 
'  tween  the  time  of  executing  a  bill  of  sale  of  a  ship  at  sea  to  the  defendant,  and  the 
time  of  the  defendant's  complying  with  the  requisites  oi  the  Registry  Acts,  though  such 
repnisites  were  completed  after  the  act  of  bankruptcy,  and  before  the  action  brought,  the 
property  did  not  pass ;  but  tne  assignees  of  the  bankrupt  might  recover  the  possession  of 
the  ship  in  trover. — And  see  Youn^  v.  Brandon,  8  East,  10. 

The  Registry  Acts  are  imperative  upon  voluntary  contracts  between  party  and  party 
only ;  but  are  not  so  upon  transfers  which  are  made  by  the  operation  of  law,  or  by  causes 
independent  of  the  will  of  the  immediate  parties.  Thus,  assignments  by  Commissioners 
of  Bsi^krupt  to  assignees  under  the  bankrupt  laws,  and  titles  passing  to  executors  and  ad- 
ministrators, in  case  of  death,  mny  be  transmitted  without  any  of  the  forms  required  by 
these  statutes.  In  the  same  manner,  whatever  falls  within  the  scope  and  object  of  21 
Jac  L  c.  19,  (as  we  have  observed  in  the  beginning  of  this  note,)  is  exempted  Irom  these 
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itatutes.  Rchnuan  ▼.  Maedonnel,^.  B.  Trinity  Term,  56  Geo.  111.  Thni,  in  trover  for 
B  ship : — B.t  being  the  registered  owner,  executed  a  bill  of  sale  of  the  ehip  to  ^.  as  a  seca* 
ritv  for  advances,  which  «iad  been  made  by  5.  to  B,  At  the  time  of  the  execution  of  the 
bill  of  sale  the  ship  was  at  sea; — she  returned  the  latter  end  of  the  year  1811.  5.  did  not 
take  possession:  but,  in  May,  1812,  the  ship  was  registered  in  the  name  of  5.  Notwith- 
standing this  alteration,  the  ship  continued  under  the  control  of  ^.,  who  ordered  her  out 
for  the  whale  fishery,  appointed  the  coptain,  and  exercised  all  the  ordinary  acts  of  owner- 
ship.  iS.  became  a  bankrupt ;  the  ship  returned,  and  shortly  after  B.  became  a  baniinipt. 
The  question  was,  whether  B.  was  the  ostensible  owner,  under  the  statute  21  Jac.  1.  c. 
19,  so  as  to  give  his  assignees  a  claim  to  the  shio.  The  court  were  of  opinion  that  B.Mfos 
the  ostensible  owner.     Selityn't  Nisi  Prius,  4ih  ed.  1142. 

The  registry  of  itself  is  not  evidence  of  property,  unless  it  can  be  confirmed  by  some 
collateral  circumstance,  which  shows  that  such  registry  has  been  made  by  the  authority 
or  adoption  of  the  persons  sought  to  be  charged  as  owners.  In  this  case  it  would  appear, 
that  the  registry  is  not  evidence,  as  a  registrjr,  to  charge  a  person,  *eyen  prima  fa-  r*gi« 
cie,  unless  such  person  is  directly  connected  with  the  entry,  and  it  be  shown  that  he  '' 
had  acted,  either  personally,  or  by  his  agents,  in  the  contract  with  which  he  is  sought  to 
be  charged,  upon  the  ground  of  such  registry.  Tinkler  v.  Walpole,  14  East,  22o,  and 
Trewhella  v.  Itowe,  11  East,  435. 

The  statutes  of  registration  have  not  omitted  to  provide  for  accidents  and  incidents,  to 
which  this  kind  of  chattel  is  peculiarly  exposed.  Officers,  therefore,  are  permitted  to 
make  a  registry  de  novo,  under  the  five  following  circumstances: — 1.  Where  the  old  cer- 
tificate has  been  lost  or  mislaid,  26  Geo.  III.  c.  60.  s.  22.^^.  Where  the  certificate  it 
wilfully  detained  by  the  master,  28  Geo.  III.  c.  34.  a.  14.  34  Geo.  III.  c.  68.  s.  19.— 3. 
Where,  after  a  transfer  of  part  of  the  property  in  the  same  port,  the  owners  of  the  part 
not  tran»f erred  desire  a  new  registry,  34  Geo.  III.  c.  68.  s.  21.— 4.  Where  the  ship  it 
altered  in  form  or  burthen,  26  Geo.  III.  c.  60.  s.  34.-5.  When  any  transfer  of  property  to 
another  port,  7  and  8  W.  III.  c.  22.  s.  21. 

It  may  be  necessary  here  to  add  that,  in  order  to  take  awav  all  possible  evasion,  it  it 
expressly  prohibited  to  change  the  name  of  the  ship,  26  Geo.  III.  c.  60.  a.  19.  See,  like- 
wise, 34  ueo.  III.  c.  68.  s.  22. 

We  have  examined  this  subject  at  some  length  on  account  of  its  great  practical  import- 
ance to  merchants.  The  public  are  indebted  for  the  greater  part  of  these  acts  to  tha 
industry  and  ability  of  the  late  Earl  of  Liverpool^  a  nobleman,  wno,  without  much  osten- 
tation, has  done  more,  as  a  statesman,  to  uphold  the  maritime  predominance  of  the  coun- 
try, than  almost  any  man  who  has  preceded  or  followed  him.  The  professional  reader 
need  not  be  informed  that  this  subject  has  been  most  ably  treated  by  Mr.  Justice  AhhUU 
in  his  v">rk  on  Shipping. 
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REX  V.  CHARLES  SMITH. 

In  a  trial,  for  murder,  the  deposition  of  the  deceased  should  be  taken  in  the  presence  of 
the  prisoner ;  but  if  such  deposition  be  taken  in  the  absence  of  the  prisoner,  and  be 
afterwards  read  over  to  the  deceased,  in  the  presence  of  the  prisoner ;  and  the  deceased 
assents  to  the  truth  of  it,  this  will  make  the  deposition  evidence  against  the  prisoner. 

The  prisoner  was  indicted  for  the  murder  of  Charles  Stuart,  under  circum- 
stances of  considerable  aggraration.  In  order  to  bring  the  chaige  home  to  him, 
Richardson  and  Grey,  for  the  prosecution,  tendered  in  evidence  a  deposition, 
made  by  the  deceasea  on  the  day  after  the  fact  was  committed,  before  two  jus- 
tices of  the  peace  fbr  Newautle.  As  to  this  deposition,  the  circumstances 
were  as  follows  >— All  but  the  three  last  lines  of  it  had  been  written  before  the 
prisoner  was  present.  He  was  then  brought  into  the  room.  The  deceased 
was-  re-sworn  in  his  presence.  The  written  part  was  tlien  read  over  to  the 
deceased,  in  the  prisoner's  presence,  slowly  and  distinctly.  At  the  conclusioii 
he  assented  to  the  truth- of  it.    The  remaining  three  lines  were  then  taken,  in 
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the  presence  of  the  priaoner,  from  the  mouih  of  the  deceased.     He  then  made 
his  mark. 

The  prisoner  was  asked  whether  he  would  choose  to  pat  any  questions  to 
him,  but  declined  to  do  so. 

*fil51  ^*  Aldenon^  for  the  prisoner,  objected,  that  this  ^deposition  was  in- 
^  admissible,  except  as  to  the  last  three  lines.  If  not  good  as  a  deposition, 
it  could  not  be  good  as  a  dying  declaration ;  for  the  deceased  was  not  under 
apprehension  of  death  at  the  time,  (which  was  admitted.)  Then  it  can  only 
be  good  as  a  deposition  under  the  statute  of  Philip  and  Mary.  Tb  make  it  so, 
it  must  be  given  in  the  prisoner's  presence,  that  he  may  have  power  to  cross- 
examine  ;  and  he  must  first  have  a  fair  opportunity  to  do  so.  Now,  in  order 
to  do  that,  he  ought  to  have  seen  the  deceased  examined,  that  he  might,  with 
his  own  eyes,  judge  of  the  manner  in  which  he  gave  his  testimony ;  that  he 
might  observe  in  what  parts  the  deceased  doubted,  and  where  his  memory  wus 
not  so  accurate.^— This  is  not  obtained  by  a  mere  reading  over  of  the  deposition 
to  the  deceased  after  it  was  ready  ctit  and  dried.  And,  as  to  his  assent  at  the 
conclusion,  it  could  not  weigh  much  in  the  case.  Besides^  leading  questions 
might  have  been  put,  and  improper  means  employed  in  the  prisoner's  absence, 
on  which  the  written  part  might  depend.  The  statute,  he  contended,  ought  to 
be  construed  strictly. 

But  Richards,  C."  B.,  thought  the  whole  deposition  admissible.  He  ob« 
served,  that  the  statute  did  not  mention  the  prisoner's  presence  at  all.  Un* 
doubtedly,  however,  the  decisions  established  the  point,  Uiat  the  prisoner  ought 
to  be  present,  that  he  might  cross-examine.  But  here  he  had  that  advantage  of- 
fered him,  and  omitted  to  use  it.  The  deceased  was  re-sworn  in  his  presence, 
^AlAl  ^^^  re-asserted  what  he  had  before  said,  by  assenting  *to  the  deposition 
^  when  slowly  read  over  to  him.  The  case  of  Rtx  v.  Radbourne^  Leach 
Cro.  Cases,  p.  512,  was  in  point. 

The  prisoner  was  convicted,  and  left  for  execution,  on  Monday^  the  18th  of 
August^  at  Newcoitle,  At  Carlisle^  on  Saturday,  August  the  16th,  Aldersmi 
mentioned  to  Richards,  C.  B.,  the  case  of  Rtx  v.  Forbes,  at  York  Spring 
Assize,  1814,  upon  reading  a  note  of  which  the  Chief  Baron  sent  an  express 
to  respite  the  execution,  in  order  to  give  time  to  take  the  opinion  of  the  twelve 
judges  on  the  point  of  law. 

RicJiardnon  and  Grey,  for  the  prosecution. 

E.  Alderson,  for  the  prisoner. 

The  prisoner  was  afterwards  executed. 
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HARTLEY  v.  HARRIMAN. 

lo  tn  action  for  keeping  a  dog  acenstomed  to  worry,  and  which,  bad  worried  plaintiff's 
Mieep,  it  ia  not  naceaaary  to  prove  that  the  dog  bad  prevtoiial|r  worried  sheep.  If  the 
dog  be  proved  to  be  gtneraUy  miachievous  it  will  be  sufficient.  And  the  declaration 
need  not  be  special.    Sedquare,    I  hoiA.  Raymond,  WO, 

Case — ^The  defendant's  dog  bit,  chased,  worried,  andkffled  ptatntiff's  sheep. 
It  was  stated  in  both  counts  that  defendant  knew  the* said' dog  to-be  accustomed 
to  bite,  worry,  and  kill  sheep.     Plea,  not  guilty. 

Vol.  nx. — 31,  X 
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There  was  no  evidence  that  the  dog  had  previatuly  chased  and  worried 
4heep,  d^c,  but  there  was  some  general  evidence  that  the  dog  was  fierce  and 
mischievous,  and  that  he  had  once  before  attacked  a  man,  but  had  not  bitten 
bim. 

Topping  and  FFUliams,  for  defendant — ^It  is  necessary  to  prove  that  the  dog 
had  the  particular  vice  mentioned  in  the  declaration ;  namely,  that  he  was  ac- 
eustomed  to  bite  sheep,  and  that  the  defendant,  knowing  that  the  dog  had  this 
▼ice,  kept  him.  The  plaintiff  had  relied  in  his  declaration  on  this  specific  vice. 
He  has  not  stated  that  the  dog  was  generally  vicious.  He  ascribes  his  injury 
to  that  particular  vice  in  the  dog  which  he  has  selected,  and  has  founded  his 
ease  upon  it.  He  must,  ^therefore,  prove  it ;  or  the  rules  of  pleading  r^aiQ 
mean  nothing.  ^ 

Scarlett  and  Uttledale^  for  the  plaintiff.— It  is  enough  that  the  dog  is  proved 
to  be  generally  mischievous,  and  is  known  to  be  so  to  Uie  defendant.  If  a  man 
keep  any  dog  of  a  vicious  disposition,  he  keeps  him  at  his  own  peril.  They 
cited  1  Lord  Raymond,  110,  where  it  is  said,  that  if  a  man  keeps  a  dog  which 
bites  sheep,  and  he  has  notice  of  it,  and  a^rwards  the  dog  bites  a  mare,  an 
action  lies. 

Wood,  Baron.— I  accede  to  the  authority  of  that  case.  If  yon  prove  that 
the  dog  had  vices  of  any  kind,  injurious  to  the  person  or  property  of  others, 
and  that  the  defendant  was  acquainfed  with  it,  it  will  be  sufficient  I  shall  not 
require  evidence  that  this  dog  had  worried  sheep  before  the  time  in  question. 
If  he  be  generally  mischievous,  the  defendant,  knowing  him  to  be  so,  keeps  him 
at  his  peril.  The  declaration  is,  I  think,  sufficient ;  and  the  plaintiff  is  not 
compelled  to  prove  thai  the  dog  had  viees  of  the  kind  imputed  to  him  in  thb 
record. 

Verdict  for  the  plaintiC 

Scarlett  and  Littledale^  for  plaintiff. 

Topping  and  fViiUanu,  for  defendant 
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RHODES  et  al.  v.  AINSWORTH. 

It  18  sn  t>bjee6on  to  the  competency  of  a  witness,  who  comes  to  discharge  certain  premises 
from  a  rate,  that  he  has  property  of  ihe  kind  in  question,  in  the  occupation  of  a  tenanr, 
subject  to  such  rale,  if  established :  and,  therefore,  his  own  reversionary  interest  may  be 
atiecied  thereby. 

This  was  an  iascew — ^There  had  been  a  contest  between  the  inhabitants  of 
Milne  Bow,  wldch  was  an  ancient  chapelry  in  the  parish  of  Rochdale,  with 
respect  to  their  liaAiilitf  to  repair  the  parish  church.  Proceedings  had  been  taken 
in  the  Ecclesiastical  Courts. — ^A  prohibition  was  obtained  in  K.  B.  and  an  issue 
was  directed  to  uy  the  custom. 

At  die  Xrial,  on  dbe  part  of  the  plaintiffs,  an  old  witness  of  the  name  of  MrO' 
ham  Mills  was  called.     He  lived  in  Vorkahire,  but  had  property  in  Miifie 
Row:  this  property  was  oa  lease  to  a  tenant,  who  had  covenanted  by  his 
lease  ^  pay  all  rates,  taxes,  and  charges  which  were  assessed,  and  might  bt 
imposed  upon  the  lenement. 

Scarlett  .and  Riebardson  objected,  that  this  witness,  who  was  called  to  show 
that  tne  inhabitants  of  the  chapelry  were  not  liable,  was  not  a  competent  witness. 
He  had  an  interest  in  the  result. 
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*6201  ^'^ppinf^*  LUtltdaU^  and  fftiliams,  contra. — He  has  no  existing 
•^  interest.  He  may  never  have  an  interest  He  is  not  rated ;  the  rate 
is  not  upon  the  premises,  but  upon  the  occupier.  He  is  no  occupier.  If  the 
verdict  be  against  the  plaintiffs,  and  the  rate  is  due,  Mills*  tenant  must  pay  it. 
If  the  verdict  be  for  die  plaintiffs,  how  is  his  situation  altered  ?  He  may  die 
before  he  becomes  an  occupier,  or  may  never  occupy  at  all.  2  East.  559,  and 
54  Geo.  III.  {per  Sir  Egerton  Brydges*  Act.) 

Wood,  Baron. — I  think  this  wimess  is  not  competent.  Although  he  has  no 
interest  in  presenti,  that  is  to  say,  though  there  will  be  no  direct  charge  upon 
himself,  yet  his  tenant  may  be  obliged  to  pay ; — ^and  will  not  he,  therefore,  a 
owner  of  the  fee,  have  his  estate  permanently  burtheoed  by  this  incumbrance 
brought  upon  it  ?  He  has  property  in  the  chapelry  which  may  be  affected  in  its 
value  by  the  event ;  although  he  is  not  interested  at  the  present  moment  by 
having  been  already  rated.  * 

Nonsuit 

Toppings  Littledale^  and  TfVliams,  for  plaintifis. 

Scarlett  and  Richardson^  for  defendant 

Topping  moved  to  set  aside  the  nonsuit  in  the  next  term ;  but  the  court 
agreed  with  the  ruling  of  the  learned  Judge. 


•621]  ♦HODGSON  v.  SCARLETT,  Esq. 

Ko  action  can  be  maintained  against  a  counsel,  for  words  spoken  in  a  jadicial  proceeding, 
provided  they  are  pertinent  to  the  cause,  and  that  no*  malice  against  the  individual  who 
IS  the  subject  of  the  words,  be  proved  against  him. 

This  was  an  action  for  defamation.  The  plaintiff*  was  an  attorney,  and  the 
defendant  a  gentleman  at  the  bar.  There  were  two  counts  in  the  declaration ; 
and  the  words  in  the  first  count,  which  were  charged  to  have  been  spoken  by 
the  defendant  of  the  plaintiff  in  the  trial  of  a  cause  at  the  Spring  Assizes  for 
Lancaster^  1817,  were  as  follows: — ''Some  actions  are  founded  in  folly, some 
in  knavery,  and  some  in  botli :  some  in  the  folly  of  the  attorney  ;  some  in  the 
folly  and  knavery  of  the  parties.  Mr.  Peter  Hodgson  (meaning  the  plaintiff*) 
was  the  attorney  for  the  parties,  and  drew  the  promissory  note  fraudulently ; 
got  Beaumont  to  pay  into  his  hands  150/.  for  the  benefit  of  the  plaintiff.  This 
was  one  of  the  most  profligate  things  I  ever  knew  done  by  a  professional 
man." — There  was  a  second  count  in  which  the  words  charged  were  these  : — 
^yir  Hodgson  (meaning  the  plaintiff)  is  a  fraudulent  and  wicked  attorney.'* 
The  defendant  pleaded  the  general  issue. 

JRttine,  for  the  plaintiff,  stated,  that  the  words  were  spoken  of  the  plaintiff  by 
the  defendant  in  his  character  as  counsel :  that  the  plaintiff  had  been  engaged 
as  attorney,  in  a  transaction  which  was  the  subject  of  a  suit  at  the  Spring  Assizes 
for  the  county  of  Lancaster,  1817,  in  which  Mr.  Scarlett,  as  counsel  for  the 
*0221  ^^^*^'^^^'i^  spoke  the  words  contained  in  the  declaration.  He  then  *pro- 
J  posed  to  prove,  1st,  That  the  words  were  spoken.  2nd,  That  they  were 
totally  unfounded. 

Mr.  Baron  ff'ood  asked  Mr.  Baine,  if  he  could  mention  any  action  of  the 
same  kind,  or  upon  what  principle  the  present  action  was  maintained. 

The  plaintiff's  counsel  stating  that  they  believed  the  action  to  be  primm 
ifnpresiionis, — 

Mr.  Baron  Wood.-— It  appears  to  me,  that  no  action  can  be  maintained  for 
words  spoken  in  judicial  proceedings.  I  take  it  for  granted  that  there  was  such 
a  cause  as  the  one  alludea  to  tried  here  at  the  Spring  A  ssizes ;  that  there  wan 
a  Su<istion  in  it  concerning  the  drawing  of  a  promissory  note ;  that  tlie  word. 
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charged  to  have  been  spoken  had  reference  to  that  transaction,  and  were  ad- 
dressed to  the  plaintiir  by  the  defendant  as  observation  in  the  cause.  J  so, 
although  the  words  might  be  too  severe,  (of  which  I  will  say  nothing,)  ir  they 
were,  notwithstanding,  relative  to  the  subject  miitter  of  the  cause,  I  am  of 
opinion  that  no  action  can  be  maintained.  1  will  admit  that  there  must  be  some 
limits  to  the  privilege  of  speech  at  the  bar ;  but  it  is  difficult  to  draw  a  line.  A 
case  may  occur  where  an  action  like  the  present  would  be  maintainable :  for 
instance,  if  a  counsel  should  stop  short  in  his  speech,  and  call  a  man  a  rascal  or 
a  scoundrel,  and  should  introduce  any  coarse  slander,  not  relevant  to  the  matter 
in  issue,  I  should  not  say  that  the  action,  in  such  case,  would  not  be  maintain- 
able. It  is  necessary  to  the  due  administration  of  justice,  that  counsel  should 
be  protected  in  the  execution  *of  their  duty  in  court ;  and  that  observa-  r  ^aoi 
lions  made  in  the  due  discharge  of  that  duty  should  not  be  deemed  ^ 
actionable.  But  counsel  are  not,  therefore,  protected  in  making  any  slanderous 
reflections  out  of  court.  They  would  be  answerable  for  such  reflections,  if 
calumnious,  upon  the  principle  of  Lord  MingdorCs  case.  But  I  have  always 
considered  it  to  be  an  established  principle  in  law,  that  for  imputed  slander, 
originating  in  judicial  proceedings  in  courts  no  action  will  lie.  Being  of  opinion, 
therefore,  that  the  words  were  pertinent  to  the  subject  matter  of  discussion,  and 
that  it  would  be  improper  that  the  jury,  under  such  circumstances,  should  try 
whedier  they  were  well  or  ill  founded,  I  am  ready  to  pronounce  that  tha 
plaintiff  cannot  maintain  this  action.  If  it  were  encouraged,  where  should  we 
establish  any  limits  ?  The  business  of  one  assize  would  be  to  try  actions  for 
words  spoken  at  a  former. 

Plaintiff  nonsuited. 

Raifu  and  RicJiardson^  for  the  plaintiflT. 

Toppings  Hullockf  Serjt.,  and  LUtiedale,  for  the  defendant. 

O 

REPORTER'S  NOTE. 

• 

In  the  next  term,  Eaine  obtained  a  rule  nut,  to  show  couse  why  there  should  not  be  a 
ilew  trial. — Cause  was  shown  against  the  rule  at  Serjeant's  Inn  on  the  22d  of  January ^ 
1818.— The  judges  delivered  iheir  opinions  teriaiim. 

Lord  EUenborovght  in  delivering  his  judgment,  said  that  the  law  privileged  a  master  in 
making  communications  respecting  the  character  of  his  servant,  which,  however  calum- 
nious, could  not  be  the  subject  of  an  action,  if  such  communication  were  made  bona  fide, 
and  without  malice.  *Thia  privilege  was  absolutely  necessary  for  the  common  con-  r*g24 
venience  of  mankind.  The  privilege  of  counsel  was  subject  to  the  same  observa- 
tion. An  advocate  was  entitled  to  use  the  information  communicated  to  him  by  his  client, 
in  a  fair  and  bona  fide  exposition  of  the  merits  of  the  case  submitted  to  his  conduct :  he  was 
privileged  in  commenting  on  the  case,  and  making  observations  upon  the  instruments  or 
agents  by  whom  the  case  was  brought  into  court.  This  privilege  belonged  to  him,  and 
might  be  exercised  with  a  large  and  liberal  freedom.  In  this  point  of  view,  it  was  neces- 
sary to  consider  the  situation  of  the  person  who  was  the  subject  of  the  observations  which 
formed  the  ground  of  this  action.  The  plaintiff  was  not  only  the  attorney  iii  the  original 
cause,  but  he  was  iqixed  up  with  all  the  facts  of  the  case,  and  was  the  sole  instrument  in 
the  concoction  of  the  merits  of  the  question  then  before  the  court.  It  was  proved  that  he 
was  the  instrument  in  drawing  the  promissory  note,  as  a  security  for  the  due  application 


of  the  proceeds  of  the  ship,  when  they  shou 


d  be  forthcoming:  he,  therefore,  was  most 


cognizant  of  the  merits  and  circumstances  of  the  case :  and  he  knew,  as  a  professional  man, 
that  there  was  no  ground  for  the  action.  In  commenting  upon  this  case,  and  the  particular 
situation  in  which  the  plaintiff  (Mr.  Hodgson)  stood,  the  learned  counsel  said,  *'  he  was  a 
fraudulent  and  wicked  attorney."  He  had  a  right  to  comment  upon  him.  for  he  could  not 
comment  upon  all  the  circumstances  of  the  case  in  their  proper  light,  without  adverting  to 
him  80  the  mstrument  which  put  the  action  in  motion,  and  as  the  manufacturer  of  all  the 
information  upon  which  the  action  was  founded.  So  far,  then,  as  the  circumstances  of  this 
case  went,  it  did  not  appear  that  the  learned  counsel  had  attacked  the  plaintiff  at  randoMf 
or  had  gon^  out  of  his  way  for  the  purpose  of  slandering  his  character,  in  the  natural  order 
of  things  he  must  comment  upon  the  transaction  as  it  appeared  in  evidence.  As  Mr. 
Sodgson  was  the  agent  in  the  transaction,  what  was  the  effect  of  that  circumstance  f 
Why,  it  stript  the  plaintiff,  in  that  case,  of  all  right  to  maintain  his  action.  The  learned 
counsel,  adverting  to  the  instrumentality  of  Mr.  Hodgson  in  the  transaction,  called  himt 
''afraudttlent  and  wicked  attorney."  Perhaps  he  (Lord  Ellenboroueh)  "^should  say  r^go^ 
that,  strictly  speaking,  Mr.  Hodgeon  could  not  be  pronounced  guilty  of  fraud,. as  '^ 
between  man  and  man:  but  there  certainly  was  a  degree  of  wickedness  in  foro  divino,  in 
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bringing  forward  such  an  action.  That  it  was  clearly  prOTed,  that  the  words  were  relevant 
to  the  matter  in  issue;  and,  therefore,  his  Lordship  thought  the  action  not  maintainable. 

Mr.  Justice  Baylev  was  of  the  same  opinion ;  and  he  tnought  that  the  rule  applicable  to 
this  case  was  rightly  laid  down,  Brooke  v.  Sir  Henry  Montagutt  Cro.  Jac.  90,  **  that  a 
counsellor  in  law,  retained,  hath  a  privilege  to  enforce  any  thing  which  is  informed  unto 
him  for  his  client,  and  to  give  it  in  evidence,  it  bein^  pertinent  to  the  matter  in  question, 
and  not  to  examine  whether  it  be  true  or  false ;  but  it  is  at  the  peril  of  him  who  informs 
it.  For  a  counsellor  is  at  his  peril  to  give  in  evidence  that  which  his  client  informs  him, 
heing  pertinent  to  the  matter  in  Question.  Otherwise,  an  action  upon  the  case  lies  against 
him l>y  his  client,  as  Popkam  said  ;  and,  although  it  be  false,  he  is  excusable,  beine  perti- 
nent to  the  matter.*'  As  to  the  question  of  pertinency  in  this  case,  the  learned  judge 
was  of  opinion,  that  the  facts  of  the  former  trial  clearly  iuetijied  the  untrda  upon  that 
ground:  and,  even  supposing  that  those  facts  had  gone  to  toe  jury,  it  was  difficult  to  im- 
agine how  a  different  conclusion  could  be  drawn.  Admitting  that  the  expressions  were 
harsh  ;  yet,  under  all  the  circumstances  of  the  case,  they  were  no  more  than  counsel  was 
privileged  in  using,  as  pertinent  to  the  matter  in  issue. 

Mr.  Justice  Awotl  said,  that  the  rule  for  determining  whether  this  action  was  main- 
tainable against  a  barrister,  must  be  governed  by  the  pertinency  of  the  words  to  the  mat- 
ter in  issue.  Here  the  pertinency  of  the  expressions  was  manifest ;  and  as  there  was  no 
malicious  motive  imputable  to  the  defendant,  the  action  was  not  maintainable.  No  ad- 
vantage could  be  derived  from  sending  this  case  to  a  new  trial,  as  the  result  must  and 
oofht  to  be  the  same. 

Mr.  Justice  Holroyd  was  of  the  same  opinion.  He  considered  the  privilege  of  speech 
in  counsel  of  the  same  extent  as  that  which  belonged  to  the  party  whom  he  represented. 
His  risht  to  exercise  it  was  founded  in  the  dut^  of  the  trust  reposed  in  him.  Greater 
^6261  '^^^*^^®  ^'^  undoubtedly  allowed  *in  practice  to  the  party  himself  than  to  his  advo- 
*  cate ;  but  this  was  merely  because  the  latter,  from  his  knowledge  and  experience, 
must  be  restrained  more  strictly  to  the  pertinence  of  his  observations.  With  respect  to  the 
privilege  of  the  party  himself,  the  learned  judge  cited  1  Hawk.  c.  73.  $.  6.  1  Rol.  87.  PI. 
4.  Lake  v.  Kingt  I  Saunders,  132,  and  4  Co.  14  B.;  and  from  these  authorities,  he  said, 
that  an  argument  was  to  be  derived  as  well  in  favor  of  counsel,  as  of  the  party,  in  the 
exercise  of  this  his  undoubted  privilege.  His  opinion  in  this  case  was  governed  ;  first,  on 
the  ^ound  of  the  pertinency  ot  the  words  to  the  matter  in  issue  ;  and,  secondly,  that  no 
malice  was  proved. 

Per  Cvruijn.— Rule  discharged. 


After  the  judgment  of  the  court  in  this  case,  it  may  seem  almost  unnecessary  to  add 
any  thing  else,  in  illustration  of  the  ri^ht  claimed  by  counsel,  and  hitherto  always  exer- 
cised, to  speak,  with  the  most  unrestrained  freedom,  upon  all  subjects  connected  with  the 
tase  before  them  ;  confining  themselves  only  (if  upon  statement)  to  maiters  pertinent  to 
the  subject  on  trial ;  or,  if  in  the  expression  of  feeling,  to  such  terms  as  are  natural  and 
proper  to  the  occasion.  The  ri^ht  is  so  simple,  and,  indeed  so  manifest,  that  a  sufficient 
reason  for  it  is  almost  included  in  the  above  description  of  what  it  is.  The  counsel  for  a 
party  is  the  legal  substitute  for  that  party  himself.  As  far  as  respects  the  subject  before 
the  court,  such  counsel  is  presumed  to  be  invested  with  the  whole  person  and  case  of  hi< 
client.  Whatever,  therefore,  law  or  reason  would  allow  to  a  man  pleading  his  own  causC; 
whether  in  statement,  or  in  the  expression  of  natural  feeling,  belongs,  in  the  same  extent, 
to  the  counsel  who  represents  him.  Without  such  latitude,  a  counsel  would  be  a  very 
imperfect  and  inadequate  representative  of  his  client.  The  principle,  therefore,  belongs 
to  natural  justice  as  well  as  to  law.  It  is  a  part  of  the  necessarv  means  to  enable  coun- 
sel to  make  as  full  and  sufficient  a  defence  as  could  be  made  by  tne  party  himself.  Nor, 
on  the  other  hand,  is  there  any  injury  in  the  extravagance  natural  to  a  counsel  or  his  cli- 
ftnt,  under  these  circumstances.  It  goes  forth  only  as  an  ex  parte  statement.  It  is  given 
^£271  ^  *uch,  and  received  as  such  *,  and  the  *due  allowance  is  always  made.  Whatever 
'  excess  there  may  be  in  it,  is  amended  by  the  same  liberty  allowed  to  the  opposite 
eounsel  in  answer  and  defence,  or  by  the  correction  of  the  judge  upon  his  observations  on 
the  evidence  and  the  whole  case.  In  the  result,  therefore,  any  restriction  to  the  liberty 
of  speech  at  the  bar  would  be  more  iniurious  to  the  interests  of  public  justice,  than  any 
latitude  in  the  exercise  of  it  (always  subject  to  the  control  of  the  court)  could  possibly  be 
to  individual  feeling  and  character. 

Being  now  upon  this  subject,  we  may  be  permitted  briefly  to  observe,  that  many  pop- 
ular errors  have  lately  become  current  with  respect  to  the  general  right  of  makins  public 
the  proceedings  of  courts  of  justice.  Some  writers,  admiitinc:  in  tull  this  privueffe  of 
speech  in  court,  have  contended  for  the  unbounded  right  of  publishing  every  thing  that  is 
transacted  there  ;  thus  erroneously  extending  an  undoubted  privilege  of  courts  a^d  coun- 
sel to  the  printers  and  publishers  of  their  proceedings.  But  the  same  reason  does  not 
exist ;  and,  therefore,  not  the  same  privilege. 

The  proceedings  or  courts  of  justice  in  England  are  public ;  not,  as  asserted  by  some 
writers,  with  any  view  to  control  the  courts  by  public  opinion,  but  simply  because,  in  or- 
dinary circumstances,  there  is  no  reason  for  secrecy ;  and  in  ordinary  circumstances  such 
pablicity  is  a  manifest  good :  and,  therefore,  has  always  been  encouraged  by  the  judges 
of  the  courts.  But  when  the  nature  of  a  cause,  or  anj  evidence  in  it,  however  necessary 
ti  might  be  to  the  trial,  may  be  ii^urious  to  any  public  interest,  whether  of  good  morals, 
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public  decency,  or  private  feeling,  it  is  of  course  within  the  rights  of  a  court  of  justice  to 
close  its  doors  against  all  but  those  concerned  in  the  cause,  and  necessanr  to  its  trial.  Such, 
for  example,  as  in  trials  for  blasphemy,  obscenity,  Slc.  Nor  will  it  follow  in  cases  where 
the  doors  are  open  to  all  comers,  which  is  the  most  frequent  course,  that  any  hearer  may 
publish  all  that  he  ma3^  hear.  He  is  still  within  the  obligation  of  not  using  his  faculties 
in  producing  any  public  or  private  mischief.  The  court  and  juij  try  what  they  hear,  and 
give  to  evidence,  and  tiio  speeches  of  counsel,  thoir  proper  wei^^ht.  But  the  publication 
of  such  proceedings  may  very  unnecessarily  offend  private  feelinss,  and  still  more  fre- 
quently,  public  decency.  The  ^trial  is  before  men  of  gravity  and  wisdom,  bound  r«gog 
by  an  oath  to  administer  justice.  The  publication  of  it  gucs  forth  to  people  of  b\\  ^ 
ages,  conditions,  and  passions.  And  still  more  strongly  would  it  be  a  contempt  of  court, 
and  a  public  wrong,  for  any  advocate  employed  in  a  cause,  to  publish,  with  a  malicious  and 
partial  intention,  nis  speech  in  a  court.  Such  speech  would  necessarily  be  an  ex  parte 
statement.  To  put  it  forih  to  the  world  as  the  whole  and  true  caae,  supposing  the  matter 
to  be  accusation,  would  be  a  manifest  libel. 

The  members  of  the  two  houses  of  parliament,  by  reason  of  their  privilege,  are  not 
answerable  at  law  for  any  personal  reflections  on  individuals,  contained  in  speeches  in 
their  respective  houses.  But  this  privilege  does  not  extend  to  them,  or  others,  in  the 
publication  of  such  speeches.  Such  publications,  therefore,  if  containing  matter  of  libel, 
are  not  protected.     Lord  Abinpdon^e  case,  1  Esp.  226. 

A  member  of  the  House  of  Commons  may  be  convicted  upon  an  indictment  for  a  libel, 
in  publishing  in  a  newspaper  the  report  of  a  speech  delivered  by  him  in  that  house,  if  it 
contain  libellous  matter,  although  the  publication  be  a  correct  report  of  such  speech,  and 
be  made  in  consequence  of  an  incorrect  publication  having  appeared  in  that  and  other 
newspapers.    Rex  v.  Creevey,  1  M.  and  S.  273. 

The  principle  of  the  case  of  Rex  v.  Lord  Abingdon,  and  Rex  v.  Creevey,  is  this  :— On 
account  of  public  utility,  the  constitution  gives  unrestrained  freedom  of  speech  to  the 
members  Of  both  houses  of  parliament,  speaking  within  their  respective  chambers;  and 
whatever  may  be  there  said  is  censurable  only  according  to  the  rules  of  oarliament,  and 
before  parliament.     It  is  needless  to  say,  that  the  reason  of  this  is  two-fold  :  in  the  first 

{>lace,  Us  public  utility;  and,  secondly,  that  it  would  be  derogatory  to  the  dignity  of  either 
louse  of  parliament  to  be  called  before  the  inferior  tribunals.  But  it  does  not,  therefore, 
follow,  that  because  a  member,  for  the  sake  of  public  good,  may  speak  as  he  pleases  in 
parliament,  before  an  assembly,  the  established  rules  of  which  will  restrain  any  mis- 
chievous indecorum,  that  he  may,  therefore,  publish  his  speech  in  the  shape  of  an  appeal 
to  the  people ;  that  he  may  convert  a  parliamentary  speech  into  a  popular  harangue,  and 
carry  his  privilege  of  parliament  as  a  shield  against  legal  responsibility,  ^where  the  r^rAo 
reason  of  such  privilege  totally  ceases.  *- 

The  privilege  is  not  absolute,  but  relative ;  it  is  not  personal  but  local ;  and  where  the 
reason  ceases,  and  the  condition  of  ;Uace  does  not  exist,  the  promulgation  or  publication 
of  slanderous  and  libellous  matter  (the  privilege  being  divested  with  the  reason  and  con- 
sideration of  it)  necessarily  stands  forth  in  its  own  nature,  subject  to  the  control  and  pun* 
ishment  of  law. 

In  a  court  or  council  of  public  inquiry,  such  as  are  the  two  houses  of  parliament,  tha 
accusations  of  individuals  must  frequently  occur.  The  public  eood  requires,  that  thers 
should  be  no  restraint  beyond  the  rules  of  the  House  itself;  and  the  gravity  anj  dignity 
of  the  assembly  considered,  the  probable  mischief  to  an  individual  cannot  K>r  a  txiDment 
weigh  against  the  public  good  of  such  freedom.  But  the  mischief  would  become  intol- 
erable, if  a  member  of  parliametkt,  having  an}r  malignant  passion  against  an  indivltfual. 
and  having  Hrst  legitimated  his  slander  by  carrying  it  through  the  House,  might  thereafter 
publish  it  without  responsibility  to  the  laws. 

The  privilege  of  counsel  is  exactly  within  the  same  analogy,  and  subject  to  the  sams 
cx>ntroI«. 
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,-3^,  STTTINGS  AT  WESTMINSTER,  AFTER  MICHAELMAS 
"'"j  TERM,  68  GEORGE  III.  1817. 


BfiOENNENBURGH  «.  HAYCOCK. 

Crib-biting  is  no  sucb  unsoundness  in  a  horse,  as  to  entitle  a  porchaser,  whp  has  boi;^t 
tinder  a  geturul  warranty,  to  maintain  an  action  for  the  breach  of  itj  upon  this  fault 
osly. 

Action  upon  the  warranty  of  a  horse,  whieh  had  been  sold  for  ninety  guin- 
eas. The  question  was,  whether  crib-biting,  which  was  the  vice  in  question, 
was  such  a  species  of  unsoundness  as  to  sustain  the  action.  The  horse  had 
been  warranted  sound  generally.  Some  eminent  veterinary  surgeons  were 
called  as  witnesses,  who  stated,  that  Uie  habit  of  crib-biting  originated  in  indi- 
gestion ;  that  a  horse,  by  this  habit,  wasted  the  saiiva  which  was  necessary  to 
digest  his  food,  and  that  the  consequence  was  a  gradual  emaciation.  But  Uiey 
said  that  they  did  not  consider  crib-biting  to  be  an  unsoundness,  but  that  it 
might  lead  te  unsoundness.  That  it  was  sometimes  an  indication  of  an  incip- 
ient disease,  and  sometimes  produced  unsoundness,  where  it  existed  in  any 
great  degree. 

Best  and  Vaugharit  Serjts.,  for  the  defendant.     This  was  no  breach  of  war- 
ranty.    The  defendant  had  given  no  undertaking  against  the  particular  vice 
which  was  the  subject  of  complaint.     As  well  might  it  be  said  that  kicking 
*ft3l1   ^^  ^^  unsoundness,  'because  a  horse  might,  by  kicking,  accidentally 
J  break  a  leg. 

LenSf  Serjt,  contra.  The  habit  of  crib-biting  detracts  from  the  value  of  a 
horse ;  and  whatever  renders  a  horse  unfit  for  service,  and  incapacitates  him 
from  general  use,  is  unsoundness.  If  it  must  necessarily  terminate  in  unsound- 
ness, it  is  the  same  thing  as  if  the  horse  were  actually  unsound.  Besides,  un- 
soundness was  a  question  of  fact,  not  of  law. 

BuHRoroH,  J. — It  is,  perhaps,  compounded  of  both.  If  it  be  law,  I  am  of 
opinion  that,  in  this  particular  case,  it  is  not  unsoundness.  And  I  am  satisfied 
the  jury  will  think  with  me  on  the  (act.  It  is  a  curable  vice  in  its  first  stages, 
and  this  horse  was  only  proved  to  be  an  incipient  crib-biter.  It  is  a  mere  ac- 
cident arising  from  bad  management  in  the  training  of  a  horse,  and  is  no  more 
connected  with  unsoundness  than  starting  and  shying.  The  plaintiff*  might  have 
damanded  a  warranty  against  this  partic^ar  vice ;  but  I  am  quite  clear  that  it  is 
not  included  in  a  general  warranty. 

Nonsuit. 

Lenif  Serjt.,  and  Gatetetj  for  plaintiff*. 

BcMtf  and  Faughan^  Serjts.,  for  defendant. 

REPORTER'S  NOTE. 

Actions  are  so  frequently  brought  u[^n  a  breach  of  warrantv  on  the  sale  of  horses,  that 
it  may  be  useful  to  ooliect  the  cases  within  the  compass  of  a  snort  note. 
*£321  *Horses  being  subject  to  secret  maladies,  it  is  usual  with  the  buyer  to  require  a 
^^*  warranty  of  soundness  upon  their  sale.  For  if  a  horse,  having  a  secret  malady,  bn 
sold  without  a  warranty  of  soundness,  the  purchaser  has  no  remedy.  If,  indeed,  a  fraud 
hsve  been  practised  at  the  time  of  sale,  the  buyer  may  have  an  action  on  the  case  for  the 
deectf .  But  unless  in  the  case  of  fraud,  the  maxim  of  the  English  law,  contrary  to  that 
which  obtains  in  the  civil  law,  is  caveat  emptor.  An  express  warranty  extends  to  latent 
deiciets.  But  if  there  be  no  such  warranty,  and  the  seller  sell  the  horse,  such  as  he  be- 
Ksves  it  to  be,  without  fraud,  the  law  wiU  not  imply  that  he  sold  it  upon  any  other  terms 
than  such  as  were  stipulated  at  the  time  of  the  bargain.  It  is  the  fault  of  the  buyer,  if  he 
do  not  insist  npon  a  warranty.  It  has  been  said,  that  there  is  an  implied  warranty  of  the 
goodness  of  an  article  arising  from  the  conditions  of  all  sales;  and  this  has  been  rested 
SfKm  the  pnnciplea  of  natural  iustice  and  equity,  which  must  govern  all  the  contracts  of 
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men  without  reference  to  the  particular  qualitr  of  the  thing  for  which  their  contract.  There 
is  no  0uch  principle,  howerer,  in  the  Engliah  law.  Parkinson  v.  Zee.  2  East.  314.  It  wnm 
formerly,  indeed,  a  current  opinion,  that  a  sound  jprice  was  per  se  an  implication  of  war- 
ranty. In  other  words,  that  a  sound  price  given  for  a  horse  was  tantamount  to  a  warranty 
of  soundness.  But,  when  this  notion  came  to  be  judicially  examined,  it  was  found  to  b« 
80  loose  and  unsatisfactory,  and  so  much  at  variance  with  ihe  principles  of  the  English  law 
in  contracts  of  buying  and  selling,  that  Lord  Mantjieldy  (in  Stuart  v.  WUkina^  1  Dougl. 
18,)  rejected  it  as  a  popular  error  ;  and  said,  that  there  must  either  be  an  express  warrant ▼ 
of  soundness,  or  fraud  m  the  seller,  in  order  to  maintain  the  action.  See  likewise,  1  RolL 
Abr.  90.  P.  and  the  judgment  of  Mr.  Justice  Lawrence,  in  Parkimon  v.  Lee^  Supra. 

I'he  advantage  arising  to  the  buyer  from  an  express  warranty  of  soundness  is  this,  that 
such  warranty  extends  to  every  kind  of  soundness,  known  and  unknown  to  the  seller ;  and 
if  the  warranty  be  false,  the  buyer  as  a  remedy  against  the  seller,  to  recover  a  compensa- 
tion in  damages.  But  as  soon  as  the  unsoundness  is  discovered,  the  buyer  should  imme- 
diately tender  the  horse  to  the  ^seller,  for  otherwise  he  will  not  be  entitled  to  r*g33 
recover  for  the  keep.     Caswell  v.  Coare^  1  Taunton,  567.  *- 

A  person  sells  a  horse  as  of  the  age  stated  in  a  written  pedigree,  declaring  that  he  knows 
nothing  of  the  horse  but  that  he  has  learnt  from  the  pedigree.  This  is  not  a  warranty. 
Dunlopy.  Waught  Peake,  123,  KenyoUy  C.  J.  1792. 

Where  a  horse  has  been  sold,  warranted  sound,  which  it  can  be  clearly  proved  was  un- 
sound at  the  time  of  the  sale,  the  seller  is  liable  to  an  action  on  the  warranty,  without 
either  the  horse  being  returned,  or  notice  given  of  the  unsoundness.  Fielder  v.  Starkiu^ 
I  H.  B.  17. 

In  Curtit  v.  Hannay^  3  Esp.  82.  Lord  Eldon  says,  '*  I  take  it  to  be  clear  law,  that  if 
a  person  purchases  ahorse  that  is  warranted,  and  it  afterwards  turns  out  that  the  horse  was 
unsound  at  the  time  of  warranty,  the  buyer  may,  if  he  pleases,  keep  the  horse,  and  bring 
an  action  on  the  warranty,  in  which  he  will  have  a  right  to  recover  the  difference  between 
the  value  of  a  sound  hor^,  and  one  with  such  defects  as  existed  at  the  time  of  the  war- 
ranter ;  or  he  may  return  the  horse,  and  bring  an  action  to  recover  the  full  money  paid. 
But  in  the  latter  case,  the  seller  has  a  right  to  expect  that  ihe  horse  shall  be  returned  to 
him  in  the  same  state  as  when  he  was  sold  it ;  and  not  by  any  means  diminished  in  value." 
A  warranted  article  must  be  returned  immediately ;  or  in  a  reasonable  time  after  the 
defect  was  discovered. 

But  where  on  the  sale  of  a  horse  there  is  an  express  warranty  by  the  seller,  that  the 
horse  is  sound,  free  from  vice,  &c.,  coupled  with  an  undertaking  on  the  part  of  the  seller 
to  take  the  horse  again,  and  pay  back  the  money,  if  on  trial  he  shall  be  found  to  have  any 
of  the  defects  mentioned  in  the  warranty,  the  buyer  must  in  such  case  return  the  hursc  as 
soon  as  he  discovers  any  of  those  defects,  in  order  to  maintain  an  action  on  the  warranty, 
unless  he  has  been  Induced  to  prolong  the  trial  by  any  subsequent  misrepresentation  of  the 
teller.  Adanu  v.  Michards,  2  U.  B.  573.  In  such  case,  trial  means  a  reasonable  trial,  2 
H.  B.  573. 

Upon  the  warranty  of  a  horse  as  sound,  the  vendor,  in  a  subsequent  conversation,  pro- 
mised, if  the  horse  were  unsound,  (which  he  denied,)  that  he  would  take  it  again,  and 
return  the  money :  though  the  horse  be  unsound,  the  vendee  *nittst  sue  upon  the   r^goj 
warranty,  and  cannot  maintain  assumpsit  to  recover  back  the  price,  for  such  promise   ^ 
does  not  discharge  the  original  warranty.     Payne  v.  IVkale,  7  E.  R.  274. 

If  a  horse  sold  at  a  public  auction  be  warranted  sound,  and  six  years  old,  iund  it  be  one 
of  the  conditions  of  sale  that  it  shall  be  deemed  sound  unless  returned  in  two  days ;  this 
condition  applies  only  to  the  warranty  of  soundness.  Buchanan  v.  Parnthaw,  2  T.  R.  745. 
Therefore,  where  a  horse,  sold  with  such  a  warranty,  was  discovered  to  be  twelve  years 
old  ten  days  after  the  sale,  and  was  then  offered  to  tne  seller,  who  refused  to  take  him,  it 
was  holden  that  an  action  might  bo  maintained  by  the  buyer  against  the  seller,  on  the 
warranty ;  and  his  right  to  recover  is  not  ailecied  by  his  having  sold  the  horse  after  offer- 
ing him  to  the  defendant.  2  T.  R.  745.  In  an  action  on  a  warranty  of  a  horse,  the  affirm- 
ative is,  however,  upon  the  plaintiff;  he  must  positively  prove  that  the  horse  was  unsound. 
Eaves  v.  Dixon,  2  Taunt.  343.  And  see  Lewis  v.  Cosgrave,  2  Taunt.  2.  In  the  latter  case, 
where  the  plaintiff  sold  the  defendant  a  horse,  with  a  warranty  of  soundness,  and  the  de- 
fendant gave  the  plaintiff  a  bill  of  exchange  for  the  price  ;  the  defendant  discovering  the 
horse  to  be  unsound,  tendered  him  to  the  plaintiff,  who  refuW  to  take  him  back  again, 
and  brought  an  action  against  the  defendant  on  the  bill,  it  was  holden,  (upon  the  defendant's 

S roving  that  the  plaintiB',  at  the  time  oi  the  sale,  knew  that  the  horse  was  unsound)  that 
e  could  not  recover  upon  the  bill,  for  it  was  clearly  a  fraud;  and  a  person  cannot  recover 
the  price  of  goods  sold  under  a  fraud. 

Upon  the  breach  of  the  warranty  o{  a  horse,  if  the  horse  is  returned,  the  measure  of 
damages  is  the  price  paid  for  him ;  if  the  horse  is  not  returned,  the  measure  oi  damages 
is  the  difference  between  his  real  value  and  the  price  given:  if  the  horse  is  not  tendered 
to  the  detiendant,  the  plaintiff  can  recover  no  dainases  for  the  expense  of  his  keep.  Coi- 
weU  V.  Coare,  1  Taunt.  566,  cited  supra,  and  Curtis  v.  Hannap,  3  Esp.  83. 

A  horse  laboring  under  a  temporary  lameness,  occasioned  by  accident,  and  capable  of 
being  speedily  removed,  is  not  unsound.     Therefore,  an  averment  in  a  declaration  of  a 
general  warranty  of  soundness  is  supported  by  evidence  of  a  ^warranty  made  with  ^gpe 
a  particular  exception  of  such  temporary  iigury.     Ganneni  ▼.  Bavis,  2  Esp.  673.  " 
J5Vre,  C.  J. 

In  an  action  upon  the  warranty  of  a  horse,  it  is  not  enough  that  he  is  a  roarer,  as  this 
Bay  bo  merely  a  bad  habit,  or  proceed  from  other  causes  unconnected  with  his  generil 
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health  and  actiTity.  To  prore  a  breach  of  warranty,  the  roaring  must  be  ahown  to  be 
■ymptomatic  of  diaease  or  infirmitxr  in  the  particular  case.  Batset  v.  Collis,  2  Campb.  52S, 

Where,  by  the  conditions  of  sale,  a  horse  is  to  be  returned  within  two  days  if  he  prove 
Qnsoaod,  he  cannot  be  sent  back  after  the  expiration  of  that  period,  although  the  auc* 
tioneer  may  not  have  paid  over  the  price  to  his  employer.  Mesnard  v.  Aldndge^  3  Esp. 
271.  KenyoHt  C.  J.  1801.  A  party,  sued  on  a  warranty  of  a  horse,  may  call  a  prior  ven- 
dor, who  sold  with  a  warranty,  to  prove  the  animal  sound.     Briggs  v.  CrtcA,  5  Esp.  99. 

A  warranty  of  the  soundness  of  a  horse  sold  requires  no  stamp,  it  being  an  agreement 
**  relating  to  the  sale  of  goods.*'     Shrine  v.  Elmore,  2  Campb.  407. 

With  respect  to  the  form  of  pieadine  in  an  action  on  a  breach  of  warranty,  the  ancient 
method,  which  was  an  action  of  tort,  has  long  been  superseded  by  the  more  convenient 
form  of  a  declaration  in  assumpsit.  This  enables  the  piainiifTio  add  the  money  counts  to 
his  declaration.    Stuart  v.  Wilkins,  Doug.  18. 

Where  the  contract  of  warranty  is  still  ooen,  the  plaintifT  must  declare  irpenaZ^y  upon  the 
warranty.  He  cannot  recover  the  price  of  tne  horse  m  an  action  for  money  had  and  received. 
Towere  v.  Barrett,  1  T.  R.  133.  Power  v.  Wells,  Cowp.  818.    Weston  v.  Downs,  Doug.  23. 

It  is  usual  to  insert  the  warranty  in  a  receipt  for  the  price  of  the  horse ;  and  the  receipt, 
if  duly  stamped  with  a  receipt  stamp,  will  be  evidence  of  the  warranty.  An  agreement 
stamp  will  not  be  neceaaary.  Shrine  v.  Elmore,  2  Campb.  407.  See  ^likewise  Selw.  N.  P. 
4ed.630. 
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SemJUe,  that  the  patent  should  be  a  general  index  to  the  specification,  and  atate,  in  snb« 
stance  and  outline,  what  is  thereafter  set  out  in  circumstance  and  detail  in  the  speci- 
fication. 

t.  Semble,  that  if  a  patent  be  taken  for  more  of  a  machine  than  ia  etrictly  the  inventor's 
own  addition  or  iofprovement,  it  ia  not  good. 

This  was  an  action  for  infrinjOfing;  the  plaintiff's  patent  Hill,  it  appeared, 
had  obtained  a  patent  for  **  certain  imptovements  in  the  smelting  and  working 
of  iron"  The  specification,  which  was  exceedingly  complex,  described  the 
invention  to  consist  in  extracting  iron  from  slags  or  scoria,  which  it  was  for* 
meily  the  custom  for  iron  masters  to  throw  away,  as  useless.  The  plaintiff 
then  proceeded  to  show  that,  by  an  admixture  of  a  certain  proportion  of  min^ 
rubbish  witli  the  slags,  it  was  rendered  fit  for  the  process  of  iron  making ;  and 
that  by  a  further  application  of  lime-stone,  or  quick  lime,  in  the  puddling  fur- 
nace, the  disease  called  the  cold  short  in  iron,  (which  was  a  kind  of  brittleness, 
and  want  of  malleability,)  was  effectually  cured ;  and  that  the  iron  so  produced 
was  good  bar  iron.  The  specification  then  described  the  quantities  of  slags, 
mine  rubbish,  and  lime-stone,  or  quick  lime,  which  were  to  be  used ;  and  like- 
wise the  particular  times  at  which  these  materials  were  to  be  put  into  the  several 
furnaces.  There  were  altogether  four  furnaces ;  through  all  of  which,  for  the 
purposes  of  the  invention,  (viz.  the  extracting  of  good  marketable  iron  from  the 
shigs,)  the  several  materials,  at  certain  times,  and  in  certain  proportions,  were 
required  to  pass. 

It  appeared  that  there  was  no  novelty  in  the  process  of  extracting  iron  from 
*6371  ^^^'  ^^^  ^^  ^^  known  amongst  scientific  men ;  and  that  Doctors  *Aikin 
-■  and  Renman  had  mentioned  ^is  process  in  two  well  known  works  of 
science.  The  admixture  of  lime-stone,  or  quick  liipe,  with  slag  was  likewise 
known ;  but  had  hitherto  only  been  applied  in  the  blast  furnace.  The  plaintiff's 
quantities,  proportions,  and  process,  were  of  his  own  invention.  But  there  was 
some  duubt  as  to  their  utility. 

Lens,  Serjt.,  for  the  defendant,  contended,  that  the  patent  could  not  be  sup- 
ported. There  was  no  novelty  in  the  invention.  Every  part  of  the  manufacture 
was  known  before.  Minute  and  frivolous  additions  would  not  sustain  a  patent. 
Ji  fortiori  J  therefore,  a  mere  regulation  of  the  parts  of  a  whole  manufacture, 
previously  known,  was  insufiicient.  In  the  present  case  there  was  no  novelty,. 
as  every  thing  was  in  the  common  stock  before,  thoueh,  from  accidental  circnm- 
itanees,  the  {Saintiff 's  process  had  not  been  commonly  applied.  But  there  were 
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two  objections  which  were  fatal  to  his  patent  :*-^l.  It  was  necessary  that  the 
patent,  as  well  as  the  specitieation,  should  indicate  what  was  claimed  by  the 
inventor.  It  should  state  in  substance,  and  outline,  what  he  challenges  as  his  own; 
leaving  the  details  to  be  enumerated  in  the  specification.  It  is  the  patent  that 
gives  the  mon'opoly,  and  is  the  prohibitory  grant  of  the  crown.  The  specifica- 
tion is  only  required  to  be  enrolled  within  six  months  af\er  the  patent.  It  is  a 
condition  subsequent.  The  prohibition,  therefore,  commences  with  the  patent. 
The  patent  in  question  is  for  **  certatnimprovemenis  in  the  $melting  ana  work' 
ing  of  iron,**  But  this  is  too  loose  and  general.  The  plaintiff,  in  his  specifi- 
cation, however,  has  ^claimed  his  patent  for  a  mode  of  applyipg  lime*  r^^^ 
stone,  or  quick  lime,  to  prevent  tbe  distemper  of  cold  short  in  the  smelting  ^ 
of  iron.  This  is  likewise  too  vague  and  equivocal.  The  public  know  nothing 
from  this  indeterminate  description  of  his  particular  process  or  operation.  There- 
fore, the  patent  is  bad  upon  the  ground  of  its  ambiguity  and  generality. — 3. 
Upon  the  gtound  of  the  specification,  admitting  that  there  is  some  novelty  in  the 
proportions  and  quantities,  the  patent  is  likewise  void.  The  plaintiff  has  taken 
nis  patent  for  too  much.  The  extracting  of  iron  from  slag  was  previously  known. 
Text  writers  speak  of  it  in  works  of  science.  The  application  of  lime-stone,  or 
quick  lime,  to  cure  the  distemper  of  cold  short,  was  likewise  known.  Admitting 
that  the  application  had  been  previously  confined  to  the  blast  furnace,  and  that 
the  plaintiff's  quantities  (which  were  perhaps  fanciful)  were  of  his  own  inven- 
tion ;  his  patent  was  nevertheless  too  broadly  claimed.  He  ought  to  have 
confined  himself  to  his  particular  proportions  and  relations,  and  not  to  have  ex- 
tended his  patent  in  its  present  latitude.  He  has  not  discovered,  simply,  and 
per  se^  the  utility  of  mixing  lime  with  mine  rubbish  and  slag».  Yet  he  claims  a 
monopoly  of  this  familiar  and  well  known  process  by  the  words  of  his  invention. 
If  he  had  discovered  a  beneficial  mode,  he  should  have  confined  himself  to  such 
mode.  It  is  at  a  man's  peril  that  he  describes  his  patent  properly ;  mistake  and 
accident  are  no  excuse.  If,  inadvertently,  he  has  gone  beyond  the  limits  of  his 
patent,  he  forfeits  all  benefit  under  it. 

Beaty  Serjt.,  contra. 

^'The  case  went  to  the  jury  upon  the  evidence,  which  was  very  copious  r^gog 
on  both  sides.     Mr.  Justice  Ikdlat^  who  tried  the  cause,  reserved  the  ^ 
points  which  were  made  by  the  defendant's  counsel  for  the  consideration  of  the 
court. 

The  jury  found  a  verdict  for  die  plamtiff. 

Best,  Serjt,,  Wetkerell^  Copley^  Serjt.,  and  Lawti^  for  plaintiff. 

Len»^  Vaughant  and'Pe//,  Serju.,  and  PuHer^  for  defendants. 

REPORTER'S  NOTE. 

In  the  previoys  case  of  Wood  v.  Zimmetf  ante,  58.  we  have  examined  the  law  of  patents 
at  some  length.  To  that  case  we  refer  the  reader.  Our  present  purpose  is  briefly  to  con- 
sider the  mischievous  extent  to  which  a  mistaken  practice  has  carried  them. 

It  is.  indeed,  to  the  great  praise  of  our  courts  of  justice  that,  as  far  as  the  letter  of  the 
law  will  allow  them,  they  are  in  the  continual  habit  of  administering  collateral  checks  to 
Uiis  mischief.  By  requiring  the  utmost  strictness  ia  the  specification,  and  annulling  all 
such  patents  as  are  wanting  in  this  exaotneaSi  they  are  dping  all  in  their  power  to  diminish 
this  incumbrance  upon  trade  and  industry. 

^  The  general  principle  of  the  law  of  patent  rights  itself  is  founded  upon  the  highest  pub- 
lic utility.  The  reward  of  mechanical  ingenuity  is  the  best,  as  well  as  most  natural 
encouragement,  to  promote  and  produce  it.  But  the  mischief  is,  that  the  principle  of  the 
general  law  is  extended  to  such  particulars  and  details  as,  by  the  auperinduciion  of  the 
•lightest  novelty,  tend  effectually  to  create  a  monopoly ;  to  give  an  unjust  predominance 
to  great  capital ;  and  to  confer  the  privilogea  of  invention,  m  extensive  mechanical  pro. 
cesses,  upon  those  who  have  merely  addS,  to  what  was  before  known,  such  slight  addi' 
tions  and  improvements,  as  bear  no  proportion  to  the  whole  complicate  maohinerv. 

It  is  just,  for  example,   that  ^inventors,  like    Watt  and  HarriMOHf  should  be  r^gi* 
fowarded  by  a  iimit«d  exclusive  possession,  for  the  production  of  engines  and  ma-  *- 
chines,  by  which  labor  baa  been  abridged,  commerce  facilitated,  and  national  wealth 
Increased.    Bat  can  there  be  any  public  or  general  reason  that  a  large  ci^itaiist,  who  baa 
merely  added  a  valve  or  a  binge  to  a  steam-engine,  should  claim  of  Uie  crown  a  rewat4  of 
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the  lame  extent  aa  the  original  inventora  f  and,  by  meana  of  hia  capital,  in  addition  to  hit 
patent,  ahould  create  a  mo^iopolv  to  hiivaelf  7  There  19  no  proportion  in  the  reward.  Such 
exclusiona  and  monopoliea  become  incumbrancea  upon  general  trade,  and  a  aerioua  mia- 
chief  to  amaller  tradeamen.  Surely  aomething  might  be  contrived,  by  which  the  inventors 
of  minute,  but  useful,  additiona  to  moouiaoturing  machinery,  might  be  rewarded  in  pro- 
portion to  their  merit,  without  tying  up  the  aupply  (frequeQtFjr  of  the  moat  ezpenaive 
engines)  in  the  hands  of  monopolista,  to  the  injury  oi  all  mechanics  in  xhh  same  line,  and 
the  exorbitant  increaae  in  the  price  of  the  article. 

The  general  principle  is  so  good,  that  we  are  far  from  wishing  a  repeal  of  the  atatute  of 
21  Jamea  I.  c.  3. ;  but  the  practice  of  every  day  provea  bow  much  it  requires  limitation. 
Ail  that  aeema  wanting  ia  proportion  and  distinction ;  something  short  of  the  reward,  doe 
only  to  the  whole,  for  ihoae  who  have  only  added  and  invented  a  part.^£t  pro  rata. 


*Ain   *ALLEN  et  ah  Assignees  of  PRIOR,  a  Bankrupt,  v.  IMLETT  and 
^*J  NICHOLS. 

No  action  at  law  will  lie  against  trustees,  either  by  their  cestui  que  trust,  or,  in  case  of  his 

bankruptcy,  by  the  assignees  of  such  cestui  que  trust. 

This  was  an  action  of  money  had  and  received.  The  bankrupt,  Prior,  before 
his  marriage,  by  a  regular  deed  of  settlement  between  himself  on  the  one  part, 
his  intended  wife  on  the  second  part,  and  the  defendants,  as  trustees,  on  the 
third  part,  had  settled  some  stock  in  the  four  per  cent  a.,  (and  had  warranted  to 
settle  400/.,  being  the  amount  of  a  bill  of  exchange,  not  at  that  time  due,)  in 
trust  for  w2nn  Btidgen^  whom  he  was  about  to  marry,  until  marriage ;  afler 
marrjage,  to  the  use  of  Prior  himself,  during  his  life ;  and  upon  his  death  to  his 
wife,  £c.  The  stocki  being  vested  in  the  name  of  the  trustees,  was  received 
by  Prior^  before  his  bankruptcy,  under  a  power  of  attorney  from  them.  Since 
his  bankruptcy,  the  trustees  had  executed  a  power  of  attorney  to  another  person 
to  receive  it ;  and  had  paid  it  into  a  banker's,  for  the  use  of  Mr.  and  Mrs.  Prior. 
The  action  was  brought  to  recover  the  sum  of  ^80.  8«.  4(/.,  being  the  amount 
of  three  half  yearly  dividends. 

Copley^  Serjt.,  for  the  plaintiffs,  contended,  that  if  the  defendants  had  not 
Kceived  the  money,  this  action  could  not  have  been  maintained ;  but,  having 
received  it,  and  paid  it  over  wrongfully,  they  had  no  protection  from  their  cba* 
iscter  as  trustees.  These  dividends  were  the  property  of  the  bankrupt  before 
*&121  ^'^  bankruptcy,  and  now  *  became  the  property  of  the  assignees.  The 
-'  trustees,  therefore,  were  answenible  at  law  for  disposing  of  moneys  which 
the  bankruptcy  had  vested  in  the  plaintiffs. 

Blohittt,  Serjt. — Defendants  are  trustees ;  and  no  action  lies  against  them  for 
&n  abuse  of  their  trust  at  common  law.  If  there  be  any  redress,  it  must  be 
through  the  medium  of  a  court  of  equity.  Prior  himself,  the  eeatm  que  trust, 
could  not  sue  his  trustees :  neither  could  his  assignees,  who  deprive  through  him. 

Dallas,  J.— -I  am  decidedly  of  opinion  that  this  action  cannot  be  maintained. 
Ii  is  purely  a  case  for  a  court  of  ec^uity.  I  will  nonsuit  the  plaintiff,  and  give 
him  leave  to  move  to  set  it  aside. 


Got^ey,  Serjt.,  and  S^yn,  for  plaintiffs. 
-B/ofte//,  SerjU, 


and  jE.  JMwea,  for  defendants. 
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•SMITH  V.  HORNE  et  al. 

A  carrier  who  restricts  his  liability,  is,  notwithstanding,  answerable  in  cases  of  negligence , 

the  degree  of  which  is  a  question  of  fact  for  the  jury. 

This  was  an  action  against  a  carrier  for  the  loss  of  a  quantity  of  gloves,  oi 
the  value  of  £67,  ds,  6a.  The  gloves  had  been  put  into  a  parcel,  and  sent  by 
a  coach  from  Worcester  to  London,  directed  to  I.  Smith,  to  the  care  of  Mr. 
Robinson,  Ahgel  Inn,  Angel  Street.  The  carriage  and  booking  were  paid  at 
Worcester,  The  defendants  had  placed  the  usual  board  of  notice  in  their  office, 
stating  that  they  would  not  be  answerable  for  cash,  writings,  or  any  articles 
whatsoever,  above  the  value  of  5/.,  unless  paid  for  accordingly.  The  plaintiff 
was  acquainted  with  the  terms  of  this  notice  ;  but  sent  the  parcel  as  a  common 
package,  giving  no  intimation  of  its  value,  and  not  paying  any  extra  price.  When 
the  parcel  arrived  at  the  Inn,  in  London,  it  was  put  into  a  cart,  with  other  par- 
cels, to  be  delivered  in  the  ordinary  way.  It  was  an  open  can,  in  the  charge 
of  one  man,  who  drove  the  cart,  and  likewise  delivered  parcels.  It  was  in 
evidence  that  the  defendants  were  in  the  habit,  when  the  parcels  were  numer- 
ous, of  sending  two  persons  with  the  cart,  to  divide  the  labor  of  delivery,  and  to 
increase  the  safety  :  one  remaining  in  the  cart,  whilst  the  other  man  delivered 
the  packages.  On  the  present  occasion  the  parcels  were  few ;  and  the  lad,  who 
drove  the  cart,  having  a  parcel  to  deliver  in  Moorfields,  left  it  without  any  guard, 
at  the  top  of  an  alley,  along  which  he  was  not  *able  to  drive,  as  a  cart  ructAA 
was  unloading  at  the  time,  and  stopped  the  way.  On  his  return  the  ^ 
parcel  was  lost  out  of  the  cart. 

Vaughan,  Serjt,  and  Bichardson,  for  plaintifT.  The  plaintiff  was  not  obliged 
to  insure  :  he  trusted  to  the  common  law  liability  of  the  carrier  in  cases  of  gross 
negligence,  from  which  the  accustomed  restrictions  upon  his  responsibility 
(which  the  law,  without  countenancing,  had,  notwithstanding,  admitted,)  did  not 
exempt  him.  They  contended — 1.  That  this  was  a  case  of  gross  negligence, 
inasmuch  as  the  defendants  should  have  sent  two  men  with  the  cart.  2.  That 
the  bulk  of  the  parcel  was  a  sufficient  indication  of  its  value.  Beck  v.  Evans, 
16  East.  244. 

Best,  Serjt.,  for  the  defendants. — Negligence  of  a  gross  kind  was  not  proved, 
by  showing  that  every  possible  precaution  was  not  taken.  The  plaintiff  sub- 
mits to  a  degree  of  risk  by  not  insuring,  and  thereby  he  deceives  the  defendants. 
A  parcel  of  the  value  of  70/.  is  thrown  into  the  office  as  a  common  package. 
Although  the  plaintiff  did  not  insure,  some  intimation  should  have  been  given 
of  its  value  at  the  time  of  delivery.  The  bulk  indicated  nothing  of  value  in 
this  case. 

Dallas,  J. — Whether  the  defendants  have  been  guilty  of  gross  negligence  is 
a  question  for  the  jury.  The  case  of  Beck  v.  Evans  does  not  apply.  The 
plaintiff  had  an  option  to  insure  or  not ;  but  I  think  he  was  culpable,  in  deliver- 
ing as  a  common  package  property  of  this  value.  He  lulls  the  *dereiul-  r^oAK 
ants  into  a  false  security  ;  for  they  would  probably  have  taken  more  ^ 
care,  if  they  had  known  the  value  of  the  parcel.  The  question  is,  whedier, 
considering  the  trust  the  plaintiff  reposed  in  the  defendants,  and  tlie  risk  to 
which,  in  a  degree,  he  may  be  presumed  to  submit,  ^from  the  circumstance 
of  his  not  insuring,)  they  have  been  guilty  of  gross  negligence. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  value  of  the  gloves. 

Vaughan,  Serjt,  and  Biehardson,  for  plaintiff. 
Besit  Serjt.,  and  Curwood,  for  defendants. 
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REPORTER'S  NOTE. 


See  Gon0er  t.  Jolly,  ante,  317;  and  the  note  in  which  the  caeee  are  collected,  to  which 
tlie  following  may  be  added :— - 

Kbkk  v.  Willah. 

SUtingi  after  Hilary  Term,  1817,  at  GuUdkall,  and  in  K,  B.  Easter  Term. 

Action  against  a  carrier,  for  the  loss  of  a  parcel.  Notice  in  the  common  terms  of  restrie- 
tiTe  liability  was  placed  in  a  conspicuous  situation  in  the  defendant's  office.  The  porter 
who  delivered  the  parcel  at  the  office,  might  have  seen  it  in  the  office  ;  but  it  was  not  in 
evidence,  either  that  he  did  see  it,  or  that  he  was  aware  of  the  existence  of  such  a  notice. 
Ac  the  trial,  a  verdict  was  found  for  the  defendant ;  and  in  Easter  Term  following,  the 
Attorney  General  (Sir  William  Garrow)  moved  for  a  new  trial. 

Lord  Ellenhorough — Much  inconvenience  in  this  case  would  be  removed  from  carriers, 
if  they  distributed  nandbilis.  A  messenger  may  come  with  a  parcel  to  an  office  who  can- 
not read.  But,  surely,  any  deviation  from  the  usual  contract  which  the  law  implies,  ou^ht 
*fi461  ^^  ^  announced  to  him.  ^I  admit  that  a  special  contract  between  the  parties 
'  will  supersede  the  law :  but,  then,  that  contract  must  be  proved ;  and  whether  it 
be  proved  or  not  is  a  fact  for  the  jury;  that  is  to  say,  whether  there  be  a  sufficient  notice 
given,  with  reference  to  place,  time,  and  person,  to  create  a  special  contract  between  tho 
j>arties.  All  the  difficulties  arise  b]r  a  departure  from  the  old  law,  which  was  acted  upon 
tor  ages  ;  and  there  is  no  doubt  but  it  will  require  many  struggles  to  get  clear  of  the  wis- 
dom of  our  sncestors.  But  the  difficulty  is  not  insurmountable.  Let  carriers,  when  they 
receive  parcels  at  their  offices,  furnish  receipts  containing  the  conditions  upon  which  they 
contract,  and  deliver  one  for  each  parcel  received.    This  may  help  them. 

Rule  refused. 

So  in  Munn  t.  Baker,  K.  B.  Guildhall,  Michaelmas  Term,  1817.  A  notice  was  affiled 
in  the  office,  and  a  printed  paper  put  into  the  servant's  hand  who  delivered  the  parcel.  It 
was  doubtful  if  the  servant  saw  tne  board  in  the  office ;  and  in  the  printed  paper,  by  acci- 
dent, as  it  was  alleged,  the  terms  of  restriction  were  omitted. 

Lord  Ellenhorough  held  the  notice  to  bo  insufficient.  And  at  the  same  sittings,  in  Da- 
vies  V.  Willan,  where  the  person  who  carried  the  parcel  could  not  read.  In  this  case, 
neither  the  board  in  the  office,  nor  the  printed  paper  of  conditions,  were  of  any  service. 
Mr.  Justice  Ahlndt  held,  notwithstanding,  that  the  carrier  was  lii^ble  upon  his  ordinary  lia- 
bility. Semble,  that  the  question  should  be  put,  whether  the  party  can  read  or  not.  If 
he  cannot  read,  the  notice  should  be  read  to  nim. 
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LOWDEN,  et  al.  v,  HIERONS. 

Q. — ^If  tolls  can  be  claimed  under  a  modern  srant  of  a  liberty  to  hold  a  market,  6lc.,  and 
to  receive  the  accustomed  dues  and  tolls,  &c.;  but  to  which  grant  no  specific  toils  are 
aimezed. 

Assumpsit. — ^The  plaintifTs  were  lessees  of  Covent  Garden  market  under 
the  Duke  of  Bedford  $  and  the  action  was  brought  to  recover  some  tolls  which 
they  claimed  to  be  due  lo  them.  The  lease  under  which  they  derived  title  was 
by  deed  ;  and  they  paid  an  annual  rent  to  the  Duke  of  Bedford  of  2,000/.  To 
this  lease  was  annexed  a  schedule  of  the  tolls  which  the  plaintiffs  were  im- 
powered  to  demand.  It  appeared  that  the  defendant  had  offered  to  pay  4d, 
lor  every  wagon,  and  2d.  for  every  cart,  which  he  brought  loaded  to  the  mar- 
ket ;  but  he  had  pleaded  no  tender  of  the  sum  of  Sd.^  which  was  part  of  the 
demand  claimed  in  respect  to  two  wagons.  The  plaintiflTs,  in  addition,  de- 
manded* by  virtue  of  the  schedule  of  tolls  annexed  to  their  lease,  and  (as  they 
alleged)  by  a  uniform  custom  and  usage,  Id.  per  sack  for  beans,  and  Id  per 
Mck  for  peas.     The  real  contest  between  the  parties  was  for  the  sum  of  3t. 

Y 
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lOd.^  being  the  aggregate  of  the  tolls  claimed  for  30  sacks  of  beans  and  14 
sacks  of  peas. 

It  was  in  evidence  that  the  tolls  had  varied  much  in  amount,  and  that  the 
rent  paid  by  the  lessees  *had  fluctuated  in  proportion.  There  appeared  r»||4a 
to  be  no  uniform  practice  or  usage  to  regulate  the  tolls  ;  but  the  coun-  ^ 
sel  for  the  plaintiffs  relied  on  a  modem  statute,  53  6.  3.  c.  71,  which  was  an 
act  passed  to  remove  nuisances,  and  to  regulate  the  tolls  in  Covent  Garden 
market.  The  fiflh  section  in  this  act  im powered  the  Duke  of  Bedford,  as 
owner  of  the  market,  to  claim  and  receive  such  tolls  as  were  unualJy  taken. 

Upon  the  part  of  the  defendant,  a  great  mass  of  documentary  evidence  wad 
produced,  the  object  of  which  was  to  show  that  Covent  Garden  was  a  market 
of  recent  origin,  and  that  no  grant  of  tolls  was  annexed  in  the  original  grant  of 
the  market  to  the  ancestors  of  the  Duke  of  Bedford.  In  the  6th  of  Edward 
VI.,  there  was  a  grant  to  John,  Earl  of  Bedford,  of  ^all  the  lands  of  Covent 
Garden,  &c.,  then  described  as  pasture  land,  paying  rent  to  the  crown  of  5/« 
69.  8(/.  In  the  3d  of  Eliz.  was  a  bargain  and  Sale  between  the  Eati  of  i^etl- 
ford  and  Sir  HVliam  Cecil  ^  of  all  that  piece  of  pasture  ground,  being  parcel 
of  one  great  pasture  ground,  called  Covent  Garden**  Several  other  ancient 
deeds  were  produced ;  but  the  charter  which  bore  chiefly  on  the  case,  was  a 
charter  or  grant  from  the  crown,  in  the  22d  of  Charles  II.,  to  the  Earl  of  Bed" 
ford,  of  liberty  **  to  have,  and  hold,  and  keep  a  market  in  Covent  Garden,  &c." 
The  charter  then  proceeded  to  enumerate  some  subordinate  regulations ;  and 
concluded  with  a  grant  **  of  all  tolls  and  customary  fees  belonging  to  the  said 
markets,  and  usually  had  and  enjoyed  with  markets  of  the  Hike  tca^a 
kind.**  The  original  words  in  the  charter  were,  tolnelis,  &c.,  hujuM-  ^ 
modi  mercaturss  aliquatenus  tpectarUibus*^ 

Lens,  Onslow,  and  Copley,  Serjts.,  for  the  defendant,  contended,  that  the 
present  action  could  not  be  maintained ;  tolls  were  not  due  except  by  grant, 
prescription,  or  for  some  just  consideration.  The  plaintiffs  were  bound  to 
establish  their  demand  upon  some  legal  foundation.  There  could  be  no  such 
thing  as  an  arbitrary,  variable  toll,  raised  or  diminished  at  (he  caprice  of  the 
proprietor  of  the  market.  Courts  of  law  looked  jealously  upon  these  exac- 
tions, which  were  an  incumbrance  upon  that  freedom  of  trade  which  the  sub* 
ject  enjoyed  as  his  birthright.  Covent  Garden  was  a  market  of  modern  ori- 
gin. It  might,  perhaps,  be  contended  that  the  charter  of  Charles  II.  could  not 
create  a  toll.  But  this  consideration  of  the  case  was  not  necessary,  inasmuch 
as  the  charter  did  not  grant  any  specific  tolls  whatever.  The  market  was,  in 
its  origin,  a  free  market ;  and  it  is  an  undoubted  legal  proposition,  that  if  the 
king  grant  a  market  without  any  tolls,  the  royal  authority  could  not  afterwards 
annex  tolls  by  subsequent  grant.  The  words  in  the  charter  of  Charles  II., 
which  gave  the  ancestors  of  the  Duke  of  Bedford  liberty  to  demanti  and  re* 
ceive  the  due  and  accustomed  tolls,  were  idle  and  void.  For  no  tolls  whatever 
were  shown  to  be  annexed  to  the  grant :  there  was  no  evidence  of  any  ancient 
or  accustomed  toll.  Besides,  their  necessary  and  natural  uncertainty,  when  so 
vaguely  expressed,  was  a  death-wound  to  the  demand.  Here  was  no  precise  toll 
given  ;  and,  what  was  *more  extraordinary,  no  precipe  toll  had  ever  been  rcQSA 
demanded.  It  were  to  dispute  almost  the  elements  of  law  to  bring  forward  ^ 
a  claim  for  tolls  under  such  circumstances  ;  a  modern  grant  of  market  tci^hout 
tolls ;  and  a  variable,  arbitrary  usage  in  the  demand  and  receipt  of  the  tolls 
themselves.  But  the  plaintifls,  it  should  seem,  would  rest  on  the  act  of  Parlia- 
ment of  53  Geo.  III.  But  that  act  professed  to  give  nothing.  It  was  a  mere 
act  of  regulation.  It  spoke  only  of  the  accustomed  tolls  ;  and  transferred  the 
payment  of  the  tolls  to  tlie  seller,  which  were  due  at  common  law  from  the 
buyer.  The  act,  therefore,  grounded  itself  upon  a  preconceived  right,  which 
it  was  for  the  Duke  of  Bedford  to  establish,  of  a  previously  existing  grant  of 
toll.  It  was  not  a  declaratory  act,  or  a  grant  of  tolls  eo  nomine^  but  was 
specially  confined  to  regulation* 
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Be$t  and  Bloaseit^  Serjts^  contra^  tendered  evidence,  that  the  toHst  demanded 
vere  such  as  were  paid  at  o;her  markets,  and  in  all  the  markets  of  Loudon 
They  proposed  to  give  parol  testimony  of  this  kind,  on  account  of  the  words 
in  the  charter  of  Charles  IL,  ^*  kujwnnodi  mercaturm  spectantibtis.^*  They 
relied,  however,  mainly  upon  the  53d  Geo.  III.,  and  contended,  that  the  de- 
fendant must,  at  all  events,  have  a  verdict  against  him  for  Bd,^  being  the  tolls 
for  the  two  carts ;  which  sum  he  had  never  disputed,  but  had  offered  to  pay. 

Park,  J. — I  am  afraid,  in  the  present  stage  of  this  inquiry,  that  the  defend- 
ant must  have  a  verdict  against  him  for  the  toll  of  the  carts.  He  has  neglected 
*fi'%l1  ^^  pl^ad  a  tender.  With  respect  to  any  ^evidence  of  the  usage  in  the 
•^  other  markets  in  London,  1  shall  certainly  not  receive  it  The  rights  of 
individuals  to  demand  and  receive  toll  are  not  to  be  derived  out  of  the  fran- 
chises and  privileges  of  other  persons,  in  other  markets ;  but  must  depend  upon 
the  terms  of  the  grants  and  charters  by  which  they  themselves  hold  such  markets. 
I  am  of  opinion  that  there  is  no  pretence  for  the  toll  of  one  penny  per  sack  for 
beans  and  peas.  The  jury  will  discharge  that  from  their  consideration.  I  am 
much  inclined  to  think  that  no  toll  whatever  can  be  demanded  under  the  charter, 
whatever  may  be  the  construction  of  the  act  of  Parliament.  But  I  will  reserve 
this  point  for  the  court,  and  give  the  defendant  liberty  to  move  to  enter  a  noiH 
suit,  if  the  court  should  be  of  opinion  that  no  toll  of  any  kind  whatever  is  due 
in  point  of  law. 

The  jury  found  a  verdict  for  8i.  for  the  two  carts,  and  negatived  the  rest  of 
the  demand. 

Bcitt  and  Blosaett,  Serjts.,  and  Espinasse,  for  plaintiffs. 

Lens  J  OiuioWf  and  Copley  f  Serjts.,  for  defendant. 

REPORTER'S  NOTE. 

Lord  Coke  treats  very  fully  upon  the  subject  of  tolls  in  the  2  Inst.  220.    Toll  to  the  fair 

or  market,  ssys  he,  is  a  reasonable  sum  of  money  due  to  the  owner  of  the  fair  or  markets* 

Bpon  the  sale  of  things  tollable  within  the  fair  or  market.    And  this  was  first  invented 

^^21  contracts  might  have   good   teatiraonv,  and  be  made  openly ;    for,  of  old 

^   times,  •privy  or  secret  contracts  were  forbidden. 

Again,  says  his  lordship,  every  one  that  has  a  fair  or  market,  ought  to  have  it  by  grant 
or  prescription.  If  the  king  grant  to  a  man  a  fair  or  market,  and  grant  no  toll,  the  paten- 
tee shall  nave  no  toll ;  for  toll  being  a  matter  of  private  emolument  for  the  benefit  of  the 
lord,  is  not  incident  to  a  fair  or  market  so  granted,  without  a  special  grant,  as  was  ad* 
jadced  in  the  case  of  Northampton;  for  such  a  fair  or  market  is  accounted  a  free  fair  or 
market.  And  there  it  was  also  resolved,  that  after  such  a  grant  made,  the  king  cannot 
grant  a  toll  to  such  a  free  tair  or  market  without  quid  pro  quo;  some  proportioniKle  ben- 
efit to  the  subject.    2  Inst.  220. 

In  conformity  with  these  principles  thus  laid  down  by  Lord  CoJIre,  are  all  the  modern 
cases.  Thus,  m  HoUaway  v.  Smith,  2  Strange,  1171,  it  was  adjudged  by  the  court  of  K. 
B.  that  loll  was  not  incident  of  common  right  to  a  fair ;  that  it  would  not  pass  under  gen- 
eral words  in  the  grant  of  a  new  fair,  nor  would  custom  extend  to  support  a  toil  in  such 
a  fair.  The  reason,  indeed,  is  evident.  Trade  is  free  by  the  law  of  England  in  all  cus- 
tomary and  lawful  branches  ;  and  monopolies,  except  in  some  particular  mstanccs,  where 
they  are  limited  and  partial,  and  granted  upon  ^ood  consideration,  (as  by  the  21st  Jac.  I. 
c.  3.)  are  in  derogation  of  the  liberty  of  the  subject,  and  of  natural  rights. 

By  St.  IVett.  I  3d  Edw.  I,  31,  if  the  lord  take  an  outrageous  toll,  the  king  shall  take 
the  trjinchise.  Lord  Coke  thus  comments  upon  these  words :  An  outrageous  toll,  he  says, 
is  taking  toll  when  there  is  none  due ;  or,  if  more  be  exacted  than  is  due,  or  the  party  be 
discharged  from  toll,  2  Inst.  220.  That  the  srantee  of  a  fair  or  market  shall  not  have  toll 
witLoui  a  special  grant,  has  been  determinea  in  many  cases.  See  Com.  Dig.  tit.  Market, 
f.  1,  where  the  cases  are  collected.  So  it  has  been  resolved,  that,  if  the  king  grant  a  mar- 
ket, &.C.,  eumomnihut  libertatibu»  pertinentibu$f  the  grantee  shall  have  no  toll,  Palm.  78. 
It  is  considered,  indeed,  by  Lord  Ch.  B.  Comyn,  as  a  constitutional  restriction  upon  the 
prerojrative  of  the  crown  itself,  that,  after  a  tair  or  market  has  been  granted,  toe  kin^ 
nimse If  cannot  grant  a  toll  without  a  faid  pro  omo,  tit.  Prerogative,  D.48.  And.  therefore, 
•£531  ^'  '*  ^^^  sufficient  *to  allege  the  grant  of  a  market  with  all  tolls  belonging  to  it ;  but 
^  there  must  be  alleged  an  express  grant,  or  tt  preeeription  for  toll,  Lut.  1380.  If  tho 
ffrantee  of  a  market  under  letters  patent  from  the  crown,  suffer  another  to  erect  a  market 
in  his  neighborhood,  and  use  it  for  the  space  of  23  years  without  interruption,  he  is  by 
such  use  barred  of  his  action  on  the  caae  for  the  disturbance  of  his  market.  Holcrojt  v. 
Heel,  1  Bos.  and  Pull.  400. 

la  that  case  a  quesiion  was  raised,  but  not  deteiained,— whether,  if  no  epecifio  toU  bo 
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granted  in  tbe  letters  patent,  hj  which  the  market  was  erected,  the  grantee  would  he  en- 
titled to  any  toll,  and  whether  in  such  case  be  could  support  an  action  for  an  injury  to  his 
market. 

For  cases  on  the  subject  of  tolls,  see  Moteley  ▼.  Pcarfon,  4  T.  R.  104.    The  BaUift, 
&c.,  of  Tewke§bunf  y.  JJiston,  6  East.  438.    Jiaiw,  Smiik,  10  East.  476.  4  Taunton,  520. 

[New  trial  upon  application  of  defendant.]] 


^SITTINGS  AFTER  MICHAELMAS  TERM,  AT  GUILD-  r»«R^ 

HALL,  68  GEORGE  III.  1817.  L  ^^ 


HURD  V.  BRYDGES  et  al. 


An  attorney,  whose  principal  business  is  in  the  transaction  of  annuities,  for  which  h« 
charges  a  commission »  and  who,  in  the  course  of  obtaining  them  for  those  who  employ 
him,  receives  large  deposits  of  money,  which  he  pays  into  a  banker's  hands  in  his  awm 
name,  is  not  a  scrivener  within  the  bankrupt  laws. 

Action  against  the  sherifT  of  Middlesex  for  a  false  return.  The  case  was 
this : — One  George  Diggles  was  declared  a  bankrupt,  and  describe^  in  the 
commission  as  a  money  scrivener,  dl^c.  An  assignment  was  made  of  his  ef» 
fects,  and  this  action  was  virtually  defended  by  his  assignees.  The  point 
turned  upon  the  trading. 

Digglea  was  an  attorney;  but  his  principal  business  was  in  negotiating  an- 
nuities and  loans  of  money.  Many  persons,  who  were  not  his  clients  in  other 
respects,  deposited  considerable  sums  with  him  to  lay  out  in  annuities ;  and 
the  sums,  so  deposited,  were  mostly  paid  into  his  banker's  hands  in  his  own 
name.  His  profit  was  principally  derived  from  these  transactions.  He  did 
not  charge  commission  eo  nomine;  but  he  charged  for  the  annuity-deeds,  which 
were  sometimes  prepared  in  his  office,  and  sometimes  in  the  office  of  a  profes- 
sional person  whom  he  employed.  Being  occasionally  desired  to  receive  the 
annuity  for  the  grantee,  he  was  accustomed  to  charge  commission  upon  such 
receipts.  His  common  professional  business  bore  no  proportion  to  the  busi- 
ness in  which  he  was  engaged  in  negotiating  annuities.  He  made  out  bills, 
^however,  as  an  attorney,  to  those  who  employed  him  in  such  transac-  tvark 
lions ;  but  generally  charged  a  gross  sum  for  the  annuity.  The  bonds,  ^ 
judgments,  and  warrants  of  attorneys,  which  were  the  ordinary  security  for  the 
annuities,  were  almost  uniformly  made  out  in  Diggles^s  office. 

Copley,  Serjt.,  and  BamewaU^  for  defendants.  This  man  is  a  money  scriv- 
ener. The  character  of  an  attorney  was  a  mere  mask  for  that  of  an  annuity- 
broker.  He  {Diggles)  was  a  general  depositary  of  the  moneys  of  other  per- 
sons, which  he  got  into  his  hands  to  lay  out  for  them  upon  securities,  and  money 
investments.  In  the  definition  of  the  act  of  parliament  itself,  what  is  this  but 
a  money  scrivener  ?  Persons  apply  to  him,  not  professionally  as  an  attorney, 
but  in  his  character  as  an  annuity-dealer.  The  character  of  an  attorney  is  here 
an  accident,  and  not  a  principal.  It  is  merged  and  lost  in  the  predominant  and 
distinguishing  occupation  of  the  scrivener.  It  is  admitted  that  an  attorney  may 
keep  his  designation  as  an  attorney,  and  still  become  a  bankrupt  as  a  trader. 
And  who  is  more  justly  amenable  to  the  bankrupt  laws,  than  the  man  who  in- 
discriminately gets  into  his  possession  the  property  of  other  persons,  who  do 
not  come  to  him  in  his  character  of  attorney,  but  in  the  course  of  the  hazard- 
ous trade  in  which  he  is  engaged  of  annuity  speculations  ?  They  cited  €9 
forte  Burchallf  I  Atk.  141,  and  Hutehimon  t.  GaBcoigne^  ante,  p.  507. 
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Beit^  Serjt.,  contra^  relied  on  Adams  ▼.  Malkin^  9  Campb.  834* 
*ft5ai  *^i^ALLAs,  J. — 1  think  the  case  to  which  my  brother  Best  has  leferredy 
-I  and  the  admirable  reasoning  of  Lord  Chief  Justice  Gibbs^  upon  which  that 
case  is  founded,  and  upon  which  I  think  it  will  stand  unshaken,  are  decisive  upoo 
this  point.  Biggies  was  no  such  a  money  scrivener  as  the  statutes  of  bankruptcy 
contemplate.  The  attorney  was  predominant.  The  bonds,  judgments,  and 
warrants  of  attorney,  by  which  the  annuities  are  secured  to  the  grantee,  were 
prepared  in  his  office,  and  he  charged  for  them.  These  charges,  in  which,  it  is 
said,  the  annuity  commission  was  included,  were  the  subject  of  taxation.  In  all 
the  cases  which  have  been  adduced  in  evidence,  this  man  acted  as  an  attorney. 

His  lordship  likewise  took  the  opinion  of  the  jury  upon  the  facts  ;  and  they 
expressed  a  unanimous  opinion,  that  Biggies  haul  ^cted  as  an  attorney  in  all 
the  transactions  before  them. 

Verdict  for  plaintiff. 

Best  and  Vaughan,  Serjts.,  and  CampbelU  for  plaintiff. 

Copley^  Serjt.,  and  Barnewallf  for  defendants. 

8m  anUf  p.  507,  ease  of  Hutchinson  v.  GMcoigne,  and  the  note  to  that  case. 
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HARDMAN  v.  CLEGG. 

1.  Writ  o(  right.— Tender  of  the  demy  mark,  and  what  the  demandant  is  boand  to  prove 
Qpon  such  tender,  previous  to  the  tenant  being  put  upon  proof  of  his  title. 

S.  Evidence  of  a  general  perception  of  the  rent  of  the  tenements,  of  which  those  demanded 
formed  part,  held  to  be  sufficient  proof  of  possession  to  support  a  fine  levied  with  pro- 
clamations, against  the  plea,  guod  partis  finis  nil  habueruntf  Slc,  so  as  to  bar  the  heir 
who  never  made  actual  entry  after  the  death  of  his  ancestor. 

This  was  the  case  of  a  writ  of  right  to  recover  lands  in  the  county  palatine  of 
Lancaster.  The  writ  was  as  follows : — ^*  George  III.,  by  the  grace  of  God 
of  the  united  kingdom  of  Great  Britain  and  Ireland,  king,  defender  of  the  faith, 
and  so  forth,  to  the  sheriff  of  the  county  palatine  of  Lancaster,  greeting,  com- 
mand Samuel  Joseph  Clegg,  that  he  justly  and  without  delay  render  unto 
Jatnes  Hardman^  one  equal  and  undivided  moiety  of  two  messuages,  of  three 
cottages,  of  three  barns,  of  three  stables,  of  three  out-houses,  of  three  gardens, 
and  sixty  acres  of  arable,  meadow,  pasture,  and  woodland,  with  the  appurte- 
nances,  in  the  parish  of  Childwall^  in  the  said  county  palatine,  which  he  claims 
to  be  his  right  and  inheritance,  and  to  hold  of  us  in  chief,  and  whereof  he  com- 
plains that  the  aforesaid  William  unjustly  deforces  him.     And  unless  he  sliall 

*6581  ^  ^^*  ^"^  ^^  ^^^  ^^^^  James  *shall  give  you  security  for  prosecuting  hit 
-^  claim,  then  summons  by  summoncrs  the  said  JfVliam^  that  he  appear 
before  our  justices  of  Lancaster  at  lAtncaster,  on  the  first  day  of  the  next 
General  Session  of  Assizes,  to  be  there  holden,  to  show  wherefore  he  hath  not 
done  it.  And  have  you  there  the  summoners  and  this  writ.  Witness  ourself 
at  Lancaster^  the  2l8t  day  of  November ,  in  the  56th  year  of  our  reign.'* 


In  this  case  the  tenant  pleaded  the  general  issue,  and  also  further  pleas  of  fines  with 
proclamations,  similar  to  the  case  of  Tissen  v.  Clarke^  3  Wilson,  419. — ^The  demandant 
replied  to  the  further  pleas,  and  issue  was  also  joined  upon  them.  For  this  reason,  and 
inasmuch  as  the  suit  t/is  for  lands  in  the  county  palatine  of  Laneaster,  the  writ  and  pleaa  • 
iBgai  are  giveu  ai  i^eater  length  than  might  otherwise  be  deemed  necessary. 

^Twi.  m. — dd.  Y  2 
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Evans. — ^Pleas  at  Laneaater^  before  Sir  Simon  Le  Blanc^  Knight,  and  Sir 
Altxandtr  Thompaon^  Knight,  Justices  of  the  Court  of  Common  Pleas  of  the 
lord  the  king,  within  his  county  palatine  of  Lancaster,  at  the  General  Session 
of  Assizes,  there  to  be  holden  on  the  23d  day  of  March,  in  the  56th  year  of 
the  reign  of  the  lord,  George  III.,  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  king,  defender  of  the  faith,  &c. 

liANCAffTER  1  JomtB  Hardmon,  by  Charles  Rowlinson,  his  attorney,  de- 
Vmands  against  Joseph  Samuel  Clegg,  one  equal  undivided 
TO  wrr.  J  moiety  of  two  messuages,  of  three  cottages,  of  three  barns,  of 
three  stables,  of  three  out-houses,  of  three  gardens,  of  three  orchards,  and  of 
sixty  acres  of  arable,  meadow,  pasture,  and  woodland,  in  the  parish  of  Child" 
wall,  in  the  said  county  palatine  of  Lancaster,  as  his  right  and  inheritance,  by 
writ  of  the  lord  the  king,  of  right,  issued  out  of  his  Court  of  Chancery,  of  his 
said  county  of  palatine.  And  whereupon  he  saith,  that  one  John  Hardman 
was  seised  of  the  said  equal  undivided  moiety  of  the  tenements  aforesaid,  with 
the  appurtenances,  in  his  demesne,  as  of  fee  and  right,  in  the  time  of  peace,  in 
the  time  of  the  lord  George  XL,  late  *king  of  Great  Britain ;  to  wit,  rvoeg 
within  sixty  years  next  before  the  issuing  of  the  aforesaid  writ,  by  ^ 
taking  the  esplees  thereof  to  the  value,  &c,,  and  died  hereof  seised.  And  the 
said  James  nardman  further  saith,  that  upon  the  death  of  the  said  John  Harde- 
man, for  that  he  left  one  Jane  him  surviving,  but  left  no  heirs  or  issue  of  his 
body ;  and  that  by  his  last  will  and  testament,  in  writing,  bearing  date  the  first 
day  of  Novetnber,  in  the  year  of  our  Lord  1754,  and  duly  published  and  exe* 
cuted  by  the  said  John  Hardman,  in  his  lifetime,  and  when  he  was  seized  in 
fee  of  the  said  undivided  moiety  of  the  said  tenements  with  the  appurtenances, 
devised  his  said  undivided  moiety  of  the  tenements,  with  the  appurtenances,  in 
default  of  his  leaving  issue,  unto  his  nephew,  John  Hardman,  then  eldest  son 
oft  his  late  brother,  James  Hardman,  deceased,  and  his  assigns,  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of  waste,  and  from  and  afler 
the  determination  of  that  estate  to  his  cousins  James  Baron  smd  Joseph  Baron, 
and  their  heirs,  during  the  lifetime  of  his  said  nephew,  John  Hardman,  upon 
trust,  to  preserve  the  contingent  remainders  and  estates  thereinafter  limited 
from  being  defeated  or  destroyed,  with  a  power  to  the  said  trustees,  as  occa- 
sion should  require ;  but  nevertheless  to  permit  and  suffer  the  said  John  Hard- 
man,  his  nephew,  and  his  assigns,  to  take  the  rent,  issues,  and  profits  thereof, 
during  his  life ;  and  from  and  afler  his  decease  then  to  the  use  of  the  first  and 
every  other  son  and  sons  of  the  body  of  his  said  nephew,  John  Hardman, 
lawfully  begotten,  severally,  successively,  and  in  remainder  one  after  another, 
as  they  *and  every  of  them  should  be  in  priority  of  birth  and  seniority  rtaan 
of  age,  and  the  heirs  of  his  and  their  body  and  bodies  lawfully  issuing ;  ^ 
tlie  elder  of  such  sons,  and  the  heirs  of  his  body,  being  always  preferred  before 
the  younger  of  them,  and  the  heirs  of  his  body  lawfully  issuing ;  and  that  for 
default  of  such  issue,  that  then  he  gave  and  devised  the  said  premises  to  his 
nephew  James  Hardman  for  his  life,  without  impeachment  of  waste,  with  re- 
mainder, to  the  said  James  Baron  and  Joseph  Baron,  and  their  heirs,  to  pre- 
serve contingent  remainders ;  which  contingent  remainders  were,  by  the  last 
will  and  testament  of  the  said  testator,  John  Hardman.  expressed  to  be,  and  he 
thereby  gave  and  devised  the  said  undivided  moiety  of  the  said  premises,  with 
the  appurtenances,  to  the  use  and  behalf  of  the  first  and  every  other  son  and 
sons  of  his  said  nephew,  James  Hardman,  and  the  heirs  of  the  body  and 
bodies  respectively  of  such  said  son  and  sons,  in  the  same  order  and  manner  as 
he  had  thereinbefore  applied  the  said  premises  unto  the  son  and  sons  of  his 
•aid  nephew,  John  Hardman.  The  right  to  the  said  undivided  moiety  of  the 
^d  tenements,  with  the  appurtenances,  descended  and  came  to  the  said  John 
Bfardman  as  nephew  and  heir  of  the  said  John  Hardman,  who  was  seized  of 
the  said  premises  as  aforesaid,  that  isio  say,  as  the  son  and  heir  of  the  said 
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Jamea  Hardman^  who  was  the  only  brother  of  the  said  John  Hardman,  who 
died  seised  as  aforesaid,  subject  to  the  right  of  dower  of  the  said  Jane,  the  wife 
of  the  said  John  Hardman^  which  right  of  dower  became  determined  and 
*6611  ^'■^^^  ^y  ^^  death  of  the  said  June  Hardman,  in  *the  lifetime  of  the 

-^  said  John  Hardman^  the  nephew,  and  also  subject  to  the  several  es- 
tates in  the  said  undivided  moiety  of  the  said  tenements,  with  the  appurtenances, 
given  and  devised  by  the  said  last  will  and  testament  of  the  said  John  Hard' 
man,  who  was  seized  of  the  tenements  as  aforesaid,  and  from  the  said  John 
Hardman,  the  nephew,  in  whose  lifetime  the  said  James  Hardman,  the 
nephew,  died,  without  ever  having  had  any  heirs  or  issue  of  his  body,  and 
which  John  Hardman,  the  nephew,  also  died  without  ever  having  had  any 
heirs  or  issue  of  his  body.  Whereupon  all  the  estates  of  freehold  and  inheri- 
tance of  and  in  the  said  undivided  moiety  of  the  said  tenements,  with  the  ap- 
purtenances, devised  and  created  by  the  said  last  will  and  testament  of  the  said 
John  Hardman,  who  was  seized  of  the  said  premises,  being  determined  or  in- 
capable of  taking  effect,  the  right  to  the  said  undivided  moiety  of  the  said  tene- 
ments, with  the  appurtenances,  descended  and  came  to  one  other  James  Hard- 
man,  as  eldest  cousin  and  heir  of  the  said  John  Hardman,  the  nephew,  to  wit, 
as  son  and  heir  of  one  other  John  Hardman\  who  was  son  and  heir  of  one 
other  John  Hardman,  which  last  mentioned  John  Hardman  was  the  eldest  bro- 
ther of  one  other  James  Hardman,  the  said  last  mentioned  John  Hardman  and 
James  Hardman  being  sons  of  one  IFilliam  Hardman,  which  last  mentioned 
James  Hardman  was  the  father  of  one  Richard  Hardman,  which  Richard 
Hardman  was  the  father  of  the  said  James  Hardman^  the  brother  of  the  said 
John  Hardman^  who  was  seised  of  the  said  premises  as  aforesaid,  which  last- 
*Afi2l  mentioned  James  *Hardman  was  father  of  the  said  Jofm  Hardman^ 

-'  the  nephew  of  the  said  John  Hardman,  who  was  seised  of  the  said 
premises  as  aforesaid.  And  from  the  said  James  Hardman,  the  eldest  cousin 
and  heir  of  the  said  John  Hardman,  the  nephew  of  the  said  John  Hardman^ 
who  was  seised  of  the  said  premises  as  aforesaid,  the  right  to  the  said  undivi- 
ded moiety  of  the  said  tenements,  with  the  appurtenances,  descended^nd  came 
to  one  other  James  Hardman  as  son  and  heir  of  the  said  James  Hardman, 
the  cousin  and  heir  of  the  said  John  Hardman,  the  nephew  of  the  said  John 
Hardman,  who  was  seised  of  the  said  premises  as  aforesaid ;  and  from  the 
said  James  Hardman,  the  son  and  heir  of  the  said  James  Hardman,  the  right 
to  the  said  undivided  moiety  of  the  said  tenements,  with  the  appurtenances,  de- 
scended and  came  to  James  Hardtnan,  the  now  demandant,  as  son  and  heir 
of  the  said  James  Hardman,  the  son  of  the  said  James  Hardman,  the  cousin 
of  the  said  John  Hardman,  the  nephew  of  the  said  John  Hardman,  who  was 
seised  of  the  premises  aforesaid.  And  that  this  is  his  right  he  tlie  said  James 
Hardman,  the  now  demandant,  offers  suit  and  good  proof. 

Sajiuel  JoflEPH  CleooI      And  the  said  Samtiel  Joseph   Clegg,  by  John 
V,  I  Whittle,  his  attorney,  comes  and  defends  the  right  of 

James  Hardman.  J  the  said  James  Hardman,  and  the  seisin  of  the  said 
John  Hardman,  whom,  &c.,  an(\  the  whole,  &c.,  and  whatsoever,  6lc.,  and 
mostly  of  tenement  aforesaid  as  of  fee  and  right,  &c.  And  he  puts  himself 
•66.^1  "P^**  the' Grand  Assize  of  our  lord  the  King ;  and  *prays  a  recognition 
-'  to  be  made  whether  he,  the  said  Samuel  Joseph  Cleggf  has  a  greater 
title  to  hold  the  tenements  with  the  appurtenances  as  tenant  thereof  as  he  now 
holds  the  same,  or  whether  the  said  James  Hardman  has  title  to  hold  the  same 
tenements  as  he  has  demanded  the  same,  &c.  And,  for  a  further  plea  in  this 
behalf,  the  said  Samuel  Joseph  Clegg,  by  leave  of  this  court  here  for  this  pur- 
pose 6rst  had  and  obtamed,  according  to  the  form  of  the  statute,  in  such  caso 
made  and  provided,  says,  that  the  said  James  Hardman  ou^ht  not  to  have  or 
tUMfitsMn  his  aforesaid  action  thereof  against  him  tlie  said  Samuel  Joseph 
Ckggf  because  he  says^  that  one  Richard  FUkington  was  seised  in  hif  de* 
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nesne  as  of  freehold  of  the  said  tenementa,  with  the  appurtenances,  amongst 
other  things  in  the  time  ofpeace,  in  the  time  of  the  said  I^rd  George  the  Sec- 
ond, late  King  of  Great  Britain;  and  the  said  Richard  Pilkington  being  so 
seized,  a  certain  6ne  was  levied  on  SatvnUty^  the  25th  day  of  August,  in  the 
33d  year  of  the  reign  of  the  said  Lord  George^  in  his  said  Majesty's  Court  here 
at  lMncaater<,  at  a  certain  session  diereof  then  and  there  holden  before  his  then 
justices  at  Lancaster,  and  otliers  then  and  there  present,  between  Robert  Taylor 
and  fftlliam  Ixingwortk,  gentlemen,  plaintiffs,  and  the  said  Richard  PUking' 
ion,  defendant,  of  the  tenements  aforesaid,  with  the  appurtenances,  with  other 
things,  by  the  names  of  the  manor  of  Mhrton,  with  the  appurtenances,  and  of 
23  messuages,  four  cottages,  one  windmill,  one  dove-house,  22  bams,  10  sta- 
bles, 20  gardens,  20  orchards,  220  acres  of  land,  60  acres  of  meadow,  220  acres 
of  pasture,  and  80  *acTes  of  heath  and  ling,  and  common  of  pasture  for  r^aa^ 
ail  cattle,  with  the  appurtenances,  in  AUerton,  Great  fFoolton,  Garston^  ^ 
Aighburgh,  otherwise  Aigkbirth,  Oresaendale,  Childwall,  and  Liverpool;  and 
also  of  the  moiety  of  five  messuages,  five  barns,  five  gardens,  five  orchards,  one 
dove-house,  36  acres  of  land,  24  acres  of  meadow,  55  acres  of  pasture,  and  30 
acres  of  heath  and  ling,  with  the  appurtenances,  in  Aighbttrgh,  otherwise  Aigh*^ 
birthj  and  Gartton,  and  likewise  of  one-third  part  of  one  messuage  iirith  the 
appurtenances  in  Liverpool.  Whereupon  a  plea  of  covenant  was  summoned 
between  them  in  the  same  court  (tliat  is  to  say)  that  the  said  Richard  Filking^ 
ton  had  acknowledged  the  manor,  tenements,  common  of  pasture,  moiety, 
and  third  part,  with  the  appurtenances,  to  be  the  right  of  the  said  Robert^ 
as  those  which  they  the  said  Robert  and  William  had  of  the  said  Richard; 
and  those  he  had  remised  and  quit-claimed  from  himself,  the  said  Richard 
PUkington,  and  his  heirs  to  the  said  Robert  and  IViUiam,  and  the  heirs 
of  the  said  Robert,  forever ;  and  moreover  the  said  Richard  Pilkington  had 
mnted  for  himself  and  his  heirs,  that  they  would  warrant  to  the  said 
Robert  and  William,  and  the  heirs  of  the  said  Robert,  the  said  manor,  tene- 
ments, common  of  pasture,  moiety  and  third  part,  with  the  appurtenances, 
against  him  the  said  Richard,  and  his  heirs,  forever;  and  for  that  ac- 
knowledgment, quit-claim,  warranty,  fine,  and  agreement,  the  said  Robert 
Taylor  and  William  Longworih  had  given  to  the  said  Richard  Pilkington 
3300/.  sterling,  which  fine,  levied  in  manner  aforesaid,  was  engrossed,  and  was 
aAer wards  publicly  and  solemnly  *read  and  proclaimed  in  the  court,  ao-  r^^^K 
cording  to  the  form  of  tlie  statute  in  such  case  made  and  provided,  to  ^ 
wit,  the  statute  made  in  the  thirty-seventh  year  of  the  Lord  Henry  VIII.,  late 
King  of  England,  in  manner  following,  that  is  to  say,  the  first  proclamation 
was  made  in  the  same  court  here  on  Saturday,  in  the  said  session  ;  the  second 
proclamation  was  made  on  Tuesday,  in  that  same  session ;  the  third  proclama- 
tion was  made  on  Thursday,  in  that  same  session :  tlie  fourth  proclamation 
was  made  in  the  open  session,  held  at  Lancaster  aforesaid,  on  Alonilay,  the 
17th  day  of  March,  in  the  33d  year  of  the  reign  of  the  said  Lord  George  the 
Second ;  the  fiflh  proclamation  was  made  on  Wednesday,  in  the  same  session  ; 
the  sixth  proclamation  was  made  on  Friday,  in  that  same  session  ;  the  seventh 
proclamation  was  made  in  the  open  session^  held  at  Lancaster  aforesaid,  on 
Saturday,  the  TTth  day  of  August,  in  the  34th  year  of  the  reign  of  the  said 
Lord  the  Kinff ;  the  eighth  proclamation  was  made  on  7\iesday,  in  tliat  same 
session;  and  the  ninth  proclamation  was  made  on  Thursday,  in  that  same  ses- 
sion, as  by  the  said  fine  and  the  proclamations  made  therein  now  remaining  in 
the  court  here  of  record  more  fully  appears.  And  the  said  Sanrnd  Joseph 
Clegg  saith,  at  the  time  of  the  readings  aforesaid,  made  in  manner  aforesaid* 
tU  pleas  ceased  in  the  said  court  here  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  whereby  the  tenements  aforesaid  with  the  ap« 
purtenances  above  demanded  by  the  said  James  Hardman,  by  reason  of  the 
laid  fine  with  proclamations  made  thereon  aa  aforesaid,  remained  established 
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*6661  ^  ^^^  "^^^  Robert  Taylor  and  *ffilliam  Longworth^  and  the  heirs  of 
•J  the  said  Robert^  for  over;  and  this  he  ^e  said  Samuel  Joseph  Clegg 
is  ready  to  verify;  wherefore  he  prays  judgment  if  the  said  James  Hardman 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him. 

There  was  a  further  plea,  in  like  form,  of  a  iine  levied  on  Saturday ,  the  24th 
day  of  March,  in  the  4th  year  of  the  reign  of  Geoige  the  Third,  between  John 
H  altneley,  gentleman,  and  James  Lever^  yeoman,  plaintiffs,  and  James  Russell 
and  ^rm  his  wife,  defendaDts,  of  the  said  moiety  of  the  said  premises ;  and  a 
further  plea  of  a  fine  in  the  10th  year  of  the  reign  of  Greoige  III.  between 
James  GUdart,  Esq.,  plaintiff,  and  James  Russell  and  J9nn  his  wife,  Edmund 
Ogden  and  Mary  his  wife,  defendants,  of  the  said  moiety  of  the  said  premises. 
And  of  a  further  plea  of  a  fine,  levied  in  the  27ih  year  of  George  III.  between 
John  Addison,  plaintiff,  and  John  Pilkington,  and  Sarah  his  wife,  defendants, 
of  the  said  moiety ;  all  which  pleas  were  in  the  like  form,  and  concluded,  and  this 
the  said  Samud  Joseph  Clegg  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment, if  the  said  James  Hardman  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  &c« 

James  Hardman  1      And  the  said  James  Hardman  as  to  the  plea  of  the 

V.  I  said  ffVliam  Roscoe,  by  him  first  above  pleaded,  and 

W1U.1AM  RoscoE.  J  whereby  he  hath  put  himself  upon  the  Grand  Assises, 

doth  the  like.     And  as  to  the  said  plea  of  the  said  Samuel  Joseph  Clegg, 
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*by  him  secondly  above  pleaded,  the  said  James  Hardman,  saith,  that 


by  reason  of  any  thing  by  the  said  Samuel  Joseph  Clegg  m  that  plea 
above  alleged,  he  ought  not  to  be  barred  from  having  and  maintaining  his  afore« 
said  action  thereof  against  him,  because  he  saith  that  the  said  Richard  PUkington, 
and  Robert  Taylor,  and  William  Longworth,  who  were  the  parties  to  the  said 
fine  in  the  said  second  plea  mentioned,  had  not,  nor  had  any  or  either  of  them 
at  the  time  of  levying  the  said  fine  in  that  plea  mentioned,  any  thing  as  of  free* 
hold  in  the  moiety  of  the  tenements,  with  the  appurtenances  above  demanded, 
%nd  whereof  with  other  things  the  said  fine  is  by  the  said  second  plea  alleged 
to  have  been  levied ;  but  the  said  Jamen  Hardman,  the  demandant,  in  fact  saith, 
that  the  said  James  Hardman,  the  cousin  and  heir  of  the  said  John  Hardman^ 
the  nephew,  before  and  at  the  time  of  levying  the  said  fine  in  the  said  second 
plea  mentioned,  was  seised  of  the  said  moiety  of  the  said  tenements,  with  the 
appHrtenances  above  demanded,  in  his  demesne  as  of  fee,  whose  estate  therein 
he,  the  said  James  Hardman,  the  demandant,  now  hath.  And  this  he  the  said 
James  Hardman,  the  demandant,  prays  may  be  inquired  of  by  the  country,  &c. 
And  as  to  the  said  plea  of  the  said  Samuel  Joveph  Clegg,  by  him  thirdly 
ibove  pleaded,  he  saith,  that  by  reason  of,  ^c,  because,  &c.  (partes  finis  nil 
habuerunt,  d^c,  tempore  leoatis.  Sic,  in  the  same  form  only  that  the  seisin  is 
averred  to  be  in  James  Hardman,  the  father  of  the  demandant,  whose  estate 
/.  H.  now  has,)  and  this,  &c.  Replication  to  fourth  plea  to  like  effect  and  in 
•AAftl  '^^^  ^^^'°  *  replication  to  fifth  plea  to  like  effect,  *and  in  like  form ;  and 
^*^J  conclusion  to  the  coiuitry  upon  each.  And  the  said  Samuel  Joseph 
Clegg,  as  to  the  replications  of  the  said  James  Hardman  to  tlie  said  second^ 
thii3,  fourth,  and  fif\h  pleas  of  the  said  Samuel  Joseph  Clegg,  and  which  he 
the  said  James  Hardman  hath  prayed  may  be  inquired  of  by  the  country,  doth 
the  like.  Therefore,  in  order  to  try  the  cause  aforesaid  between  the  parties 
afore:<ai(l,  to  be  tried  by  the  Grand  Assize  ;  it  is  commanded  to  tlie  sheriff  that 
he  summons  by  good  summoners  four  lawful  knights  of  his  county  girt  with 
ftwords,  that  they  be  here  on  to  make 

election  of  the  assize  aforesaid.  The  same  day  is  given  to  the  parties  aforesaid 
c  hear  the  dection  of  the  assize  aforesaid,  ^.  And  in  order  to  try  the  several 
iMHies  above  joined,  to  be  tried  by  the  country,  the  sheriff  is  commanded  that  he 
cause  to  come  here  on  twelve,  iiCt 

by  whonif  ^.»  and  who  oeitber^  ke.9  to  recogoize,  4&e.|  because  as  will,  d&c. 
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LANCASTER  ASSIZES,  57  GEORGE  IH, 

Hardman,  Demandant  1      A  rule  NUi  to  obtain  judgment,  as  in  case  of  a 
V,  V  nonsuit,  was  afterwards  obtained  in  the  following 

Cleoo,  Tenant.  J  form; — ^The  first  day  of  ^pril,  18 IT,  upon  reading 
the  affidavit  of  George  Todd^  it  was  ordered  by  the  court,  that  the  tenant  in 
this  cause  be  allowed  such  costs  as  the  Prothonotary  of  this  court,  or  his  deputy, 
shall  tax  in  his  behalf,  by  reason  of  the  demandant  not  having  proceeded  to  the 
trial  of  some  of  the  issues  *in  this  cause  at  these  assizes,  pursuant  to  r«agg 
the  course  and  practice  of  this  court,  unless  good  cause  be  shown  to  the  ■- 
.contrary  at  the  sitting  of  the  court  on  Saturday  next. 

By  the  court. — On  motion  of  Mr.  Richardson  upon  showing  cause,  this  rule 
was  discharged;  and  at  March  Assizes,  1817,  the  following  rule  was  entered 
into  by  consent. 


LENT  ASSIZES,  57  GEORGE  ffl. 

Hardman,  Demandant^      The  26th  day  of  March,  1817,  upon  reading  a 
v.  I  former  rule  made  in  this  cause   the  25th  day  of 

Cleoo,  Tenant.  J  March  instant,  and  upon  hearing  counsel  on  both 
sides,  and  by  consent  of  the  parties,  their  counsel  and  attorneys.  It  is  ordered 
by  the  court,  that  the  tenant  be  at  liberty  to  issue  a  writ  of  summons,  returnable 
on  the  first  day  of  the  present  assizes,  commanding  the  sherifT  to  return  four 
knights  to  appear  here  in  court  at  the  return  of  the  said  writ,  to  clioose  the 
Grand  Assize;  and  that  their  appearance  be  duly  recorded  according  to  the  ex- 
igency of  the  said  writ:  and  it  is  further  ordered  by  the  like  consent,  that  20 
jurors,  to  be  taken  by  the  under  sheriff  out  of  the  jury  panel,  be  returned  for 
the  trial  of  causes  at  tbe  next  assizes,  and  be  considered  as  the  recognitors 
chosen  by  the  said  four  knights,  or  if  any  or  either  of  them  should  not  appear 
at  the  next  assizes,  tlie  under-sheriff  shall  be  at  liberty  to  supply  the 
places  of  such  of  them  as  shall  so  make  default  with  an  equal  number  of  the 
gentlemen  attending  the  *grand  jury  at  the  next  assizes  ;  and  the  names  r^a^^rk 
of  the  gentlemen  so  supplied,  together  with  the  rest  of  the  said  four  ^ 
knights,  and  with  twelve  of  the  said  20  jurymen,  so  to  be  taken  by  the 
under-sheriff  as  aforesaid,  shall  form  the  Grand  Assize  between  the  parties ; 
but  the  names  of  the  four  knights  now  to  be  returned,  shall,  nevertheless, 
be  entered  upon  the  record  as  the  four  knights  forming  the  Grand  Assize  by 
the  court. 

At  the  Summer  Assizes  of  1817,  this  cause  came  on  to  be  tried.  The  tender 
of  the  demy  mark  was  made  before  the  Grand  Assize  was  sworn.  It  was  ob- 
jected on  the  part  of  the  demandant,  that  the  tenant  could  not,  by  making  tlie 
tender  at  this  stage  of  the  cause,  call  upon  the  demandant  to  begin  his  case : 
for  that  purpose  the  tender  ought  to  have  been  made  at  the  joinder  of  the  Mise. 
Viner's  Abridg.  T.  DroiU  D.  13, 

Wood,  Baron,  ruled  that  the  tender  of  the  demy  mark,  before  the  swearing 
of  the  assize,  was  sufficient  to  put  the  demandant  to  show  tlie  seisin  of  the 
ancestor. 

The  assize  was  then  sworn  to  inquire  of  this  seisin.  John  Piers,  a  witness 
for  the  demandant,  had  lived  at  AUerton  68  years,  knew  John  Hardman  (the 
ancestor  0  all  willerton  belonged  to  him,  except  about  70  acres.  He  was  buried 
at  <^/.  Ueorge^s  church  at  Liverpool.  Afler  his  death,  Pillrngton  and 
JRusseU  had  it  in  moieties;  Russell  sold  to  Ogde^f  and  Ogden  to  Clegg,  the 
father  of  the  tenant.  The  witness  then  described  the  *difierent  closes  r0Qji 
in  the  possession   of  Clegg,  and    the    number    of  acres    in    each,  >- 
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and  the  fann-houBes  on  the  same  cross  examined.  He  never  saw  any 
rent  of  these  tenements  paid  to  John  Hardman^  who  had  been  dead  many 
years  before  he  came  to  the  farm.  Re-examined.— C/e^^  said,  that  he 
gave  14,500/.  for  the  half  of  HardmarCa  estate.  Joseph  Sw^t^  born  at  AUcT' 
tofif  af  ed  76  years — Clegg  had  about  32  acres ;  the  witness's  father  held  of 
John  Hardman.  Cross-examined. — Never  saw  any  rent  paid  to  Mr.  Hard* 
nutn^  but  has  heard  his  father  speak  of  Mr.  Hardman^s  being  his  landlord* 
The  register  of  the  burial  oiJohn  Hardman,  and  the  teste  of  the  writ,  were  then 
read.  Here  it  was  objected  for  the  tenant  that  the  evidence  did  not  support  the 
writ  and  count,  the  evidence  being  that  John  Hariman  was  seised  of  the 
whole. 

Mr.  Baron  Wood  over-ruled  this  objection,  and  a  verdict  was  found  that  the 
ancestor  was  seised.  The  Grand  Assize  were  then  sworn  to  try  the  truth, 
whether  the  demandant  or  tenant  had  right;  and  were  also  sworn  to  try  ihe 
issue  joined  between  the  parties.  For  the  tenant,  the  case  was  opened  by 
stating  that  the  evidence  to  show  that  the  parties  to  the  fines  pleaded  were 
seised,  at  the  time  of  levying  them,  would  be  first  entered  into,  in  order  to 
shorten  the  case,  and  likewise  to  save  the  necessity  of  going  into  the  pedigree. 
That  upon  the  death  of  tlie  purchaser  John  Hardman^  Piikington  had  entered 
as  his  heir,  through  one  of  the  sisters  of  the  purchaser's  grandfather;  and  that  he 
levied  a  fine  of  the  whole,  but  afterwards  gave  up  a  moiety  to  Russell,  the  de- 
*A72l  B^^ci^^&i^^  of  another  sister  of  the  *grandfat!ier,  when  he  appeared  and 
-I  claimed.  That  Piikington,  before  he  levied  the  fine,  had  been  in  re« 
oeipt  of  the  rents  which  was  sufficient  to  give  efifect  to  the  fine. 

The  evidence  adduced  in  support  of  this,  was  a  counterpart  of  a  lease  by 
Piikington  to  the  widow  of  James  Hardman  ^the  purchaser  of  the  other 
moiety  of  the  estate  with  John  Hardman)  of  Auerton  Hall  and  Garden,  for 
60  years,  if  she  should  so  long  live,  at  a  pepper-corn  rent,  which  appeared  to  be 
sealed  by  the  widow  Hardman.  Objected,  this  does  not  include  Ulegg^s  pro- 
perty. Jonathan  Smith  called;  said,  he  remembered  J.  Hardman  and  his 
death,  and  the  death  of  his  nephew ;  he  remembers  that  Piikington  came  to 
take  possession ;  he  turned  the  witness's  family  out  of  the  house,  but  kept  them 
out  only  a  short  time.  They  held  a  long  lease  at  a  lord's  rent  A  lease  from 
Russell  to  the  widow  Hardman  in  1767,  and  from  Russell  and  Ogden  to  her 
in  1770,  of  Mlerton  Hall  and  Garden,  were  then  put  in.  PilUnngton,  the 
grandson  of  the  said  Piikington,  was  then  called.— He  remembered  his  grand- 
fether  and  father  going  to  Allerton  to  take  possession  in  1759,  but  he  did  not 
go  with  them.  They  used  to  go  twice  a  year  to  Allerton,  in  order  to  receive 
rents,  but  he  did  not  go  with  them;  his  father  died  in  1768.  He  remembered 
being  present  when  one  moiety  of  tlie  rents  was  received  in  1773.  He  joined 
as  heir-at-law  of  his  grandfather,  in  levying  the  fine  in  1787.  Upon  this  evi- 
dence the  Grand  Assize,  under  the  direction  of  his  lordship,  who  held  it  suf- 
•Aral  ficioQ^  evidence  of  the  seisin  of  John  *  Piikington  for  his  fine  to  ope- 
-■  rate  as  a  bar,  found  a  verdict  for  the  tenant. 
HuUockf  SerjL,  Cross,  Gardner,  and  Parke,  for  the  defendant. 
Scarlett f  Idttledale,  and  Richardson,  for  the  tenant. 

REPORTER'S  NOTE. 

The  coarse  which  the  court  took  upon  the  tender  of  the  demy  mark,  wts  upon  the 
aathorit|r  of  the  514th  section  of  LUtledon.  Booth  on  Real  Actions,  p.  98,  makes  a  qtuBre^ 
**What  ts  the  true  reason  of  this  tender  of  the  demy  mark?*'  and  ne  refers  to  a  record, 
which  he  afterwards  sets  forth  in  page  102,  where  the  tender  of  the  demy  mark  is  entered 
upon  the  record,  and  is  expressed  to  be,  to  the  end  that  it  may  be  in(|aired  as  to  the  time. 
«c.  Now  it  is  apprehended,  that  this  payment  of  the  demy  mark  in  court  to  the  use  or 
the  king,  ia  agreeable  to  that  ancient  usage,  by  which  parties,  in  certain  cases,  obtained 
the  indulgence  of  departug  from  the  strict  course  of  the  court,  by  paying  a  sum  of  money 
to  the  use  of  the  king.  The  king's  silver,  which  is  paid  upon  the  levying  a  fine,  probably 
originated  in  the  same  ancient  uractice,  the  money  being  paid  pro  lieontia  eoneordatUlu 
fiee  do  modo  lofoamdiJineM,  18  Edw.  1 ;  and  2  Inst.  511. 
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It  teems  a  more  difficult  speculation  to  assign  a  reason  for  the  distinction,  why  this  in- 
didgence  should  be  granted  to  the  tenant,  when  the  seisin  under  which  the  demandant 
claimed  was  laid  in  a  past  reign,  ana  not  when  laid  in  the  existing  reign.  The  aathoritie* 
do  not  give  any  account  of  the  origin  of  the  practice.  But  it  may  be  supposed,  that  the 
irequent  change  of  dynasty  consequent  upon  the  contested  claims  of  the  houses  of  York 
and  £aiMa«(«r,  with  the  attainders  and  forfeitures,  and  reversal  of  such  attainders  and  for- 
feitures, at  each  succession  of  the  prevailing  party,  frequently  rendered  an  inquiry  into 
the  seisin  in  a  former  reign  a  very  complex  ami  dimcult  question:  therefore  ^it  was  r*^^^ 
deemed  reasonable  that  such  question  snould  be  cleared  up,  before  the  tenant  should  *- 
put  the  validity  of  his  title  to  trial.  But  Brooke^  in  his  Abridgment,  Droit,  p.  32,  does  not 
appear  to  regard  this  distinction;  for  he  says,  "At  that  time  iraue  may  be  tendered  upon 
the  seisin  by  the  new  statute  of  limitations,  vis.  32  Henry  VIII.  cap.  2."  And,  since  that 
statute,  ii  seems  unnecessary  to  alledge  in  what  reign  the  seisin  was.  Booths  Real 
Actions,  99. 

-  Upon  the  question,  what  seisin  will  support  a  fine  with  proclamations,  so  ss  to 
bar  strangers  to  the  fine,  it  seems  as  if  the  old  authorities,  beginning  with  FIwd- 
d€H  and  I7«er,  are  calculated  rather  to  throw  difficulty  into  the  way  of  deciding^ 
upon  this  subject ;  and  this  difficulty  arises  upon  the  use  of  the  expression,  that  the  fine 
•nail  bar  a  stranger  whose  estate  is  turned  to  a  rigkt ;  which  is  an  indefinite  word,  as  here 
used,  for  it  may  mean  a  right  of  entry,  or  a  right  to  bring  a  possessory  action,  or  the  mere 
right  where  the  possessory  action  is  gone.  The  apparent  contradiction  of  terms  in  the 
early  reports  has  probably  arisen  from  an  endeavor  to  reconcile  the  doctrine  oi  the  still 
earlier  authorities  with  that  system  of  modern  conveyancing,  which  was  the  consequence 
of  the  statute  of  uses,  and  which  has  left  no  other  external  marks  of  a  legal  possession, 
than  the  actual  occupancy,  or  receipt  of  the  rents  and  profits-— or  the  evidence  of  deeds  or 
assurances  giving  a  title  consistent  with  the  occupancy  or  receipt  of  the  rents  and  profits 
by  another  person;  as  in  the  case  of  mortgagee  or  trustee.  But,  before  the  statute  otuses, 
when  the  performance  of  services  in  kind  oy  the  tenants  was  s  substantial  profit  to  the 
lord  of  the  seignoryupon  which  the  tenures  depended,  and  was  important  to  the  lord,  that 
the  possession  of  every  tenement  should  be  ascertained  and  recorded,  the  evidence  of  the 
legal  estate  of  the  tenant  was  his  investiture  of  the  tenancy  in  the  lord's  court,  as  dea* 
cribed  by  Lord  Manefield  in  his  judgment  upon  the  case  of  Taylor  ex.  dem.  Alkyn§  t. 
Berde,  1  Burr.  60. 

So  that  in  those  early  times,  when  the  spirit  of  feudal  tenures  was  strictly  acted  upon,  « 
disseisin  was  a  totally  different  proceeding  from  what  it  possibly  can  be  at  this  day;  if, 
indeed,  such  a  thing  can  exist,  under  the  present  system  of  title  to  lands,  as  a  disseisin 
*against  the  election  of  the  party  put  out  of  possession.  This  is  admitted  by  con-  r^g^K 
▼eyanoers  to  be  doubtful.  I  o/^a 

But  now  it  is  considered,  that  an  adverse  possession,  not  commencing  by  being  derived 
«nder  the  title  to  which  it  is  sdverse,  will  support  a  fine  with  proclamations,  so  as  to  bar 
a  atranger  at  the  end  of  five  years.  The  case  of  Doe  ex  dem.  Footer  v.  Williatms,  Cowp. 
Rep.  631.,  though  the  present  question  was  not  then  directly  in  point,  is  sufficient  to  de- 
termine this  point.  There  the  heir  brought  his  action  against  the  intruder,  who  had 
levied  a  fine  before  the  five  years  had  elapsed,  but  failed  upon  the  ground  that  he  had  not 
made  an  actual  entry  te  avoul  the  fine ;  thus  proving,  that  the  intruder,  who  had  taken  the 
rents  of  the  property,  had  acquired  such  an  estate,  as  would  render  his  fine  effectual  for 
every  purpose  sgainst  a  stranger  to  the  fine.  In  the  late  case  of  Doe  v.  Perkine^  3  Maule 
and  oelwyn,  271,  it  has  been  decided,  that  a  tenant,  holding  over  his  term  without  paying 
of  rent,  cannot,  by  a  fine  with  proclamations,  bar  the  right  of  the  landlord  or  his  heire  ; 
which  is  reason  of  his  possession  commencing  under,  and  being,  in  its  origin,  derived  oitt 
•f  the  title  in  opposition  to  which  the  fine  is  set  up. 
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ABANDONMENT. 
See  briuBAircB,  2,  4,  11,  Ifi. 

ACTION. 
Su  AisvxrirT. 

L  In  an  aetion  on  the  case  for  falsely  repre- 
aenting  the  character  of  anotlier,  by  rea- 
son of  which  false  representation,  he  ob- 
tained credit  of  the  plaintifi*;  it  is  neces. 
sary  to  prove  against  the  defendant  both 
fraud  and  falsehood,  viz.  that  the  repre- 
sentation which  he  made  was  false,  and 
that  the  defendant  knew  it  to  be  false  at 
the  time  he  made  it  Falsehood  without 
iraad  is  not  sufficient.    Aahlin  v.  WhUe. 

Z»l 

^  A  messenger  under  a  commission  of 
bankruptcy  sues  the  assignees  for  his 
costs  and  expenses,  and  obtains  a  judg- 
ment against  them.  One  of  the  assignees 
pays  the  debt  and  costs  under  the  judg- 
ment He  has  a  right  to  an  action  of 
contribution  against  his  co-assignee,  and 
is  not  bound  to  show  that  any  funds  came 
into  his  hands  from  the  bankrupt's  estate. 
HaH  V.  Biggs,  345 

3.  A  person  who  takes  in  horses  to  agist. 
does  not,  like  an  innkeeper,  insure  their 
safety :  he  is  answerable  only  in  case  of 
negligence.    BrvadnoaUr  v.  Bhl.         647 

AGENT. 

Set  Pbimcifal  aitd  A«kvt. 

Where  a  person  binds  himself  in  an  agree- 
ment  to  ^ay  a  certain  sum  of  money  in 
ease  of  the  breach  of  the  terms  of  it  on 
his  part,  and  it  is  therein  stated,  *<  that  the 
sum  mentioned  is  to  be  considered  as  liqui- 
dated damages  :**  gemble,  that  in  an  action 
vpon  the  agreement,  the  jury  are  bound 

Vol.  ni.— 84 


to  give  the  plaintiff  the  whole  money; 
and  that  such  sum  is  not  to  be  considered 
penalty,  but  as  damages  ascertained  be- 
tween the  parties.    Barttm  v.  Glover.    43 

ASSAULT. 
Su  EviDxircx.    TaxsFASS. 

ASSUMPSIT. 
See  Statutx  or  Fraurs,  1. 

1.  A.  contracts  to  sell  to  B,  50  tons  of  hemp, 
to  be  shipped  from  Cronstadt  or  St,  Pe- 
ienhurgf  the  ship*s  name  to  be  declared 
as  soon  as  known,  and  to  arrive  beforo 
the  81st  oiDeeember,  On  the  5th  of  &p- 
tember.  A,  gives  notice  to  B.  that  the  hemp 
was  shipped  on  board  the  Lively  t  on  the 
30th  he  sends  a  second  notice,  that  if  the 
quantity  did  not  come  by  the  Lively ^  he 
would  make  it  up  from  the  cargo  of 
another  vessel.  On  the  29th,  A,  gives  a 
third  notice  that  30  tons  would  come  by 
the  Lively,  and  the  rest  by  another  ship. 
B.  accepts  the  20  tons,  but  refuses  to  re- 
ceive any  more.  Held,  that  B,  was  bound 
to  receive  the  remainder  of  the  hemp, 
unless  he  could  show  that  he  had  sus- 
tained some  special  damage  by  AJ'a  non- 
performance of  the  precise  terms  of  the 
contract.     Tfiomion  v.  Simpeon,  164 

3.  In  an  action  by  the  steward  of  a  manor, 
for  a  particular  rate  of  fees  claimed  to  be 
due  to  him  from  a  tenant  on  his  admis- 
sion to  six  several  copyholds,  if  he  faiib 
to  establish  a  custom  for  his  charges  *■ 
may,  notwithstanding,  resort  to  a  qwnUum 
meruit.  Held,  afterwards,  by  the  court, 
that  where  a  person  is  admitted  to  several 
distinct  copyhold  tenements,  the  steward 
of  the  manor  is  not  entitled,  without  prov- 
ing a  custom,  to  full  fees  on  each  admis- 
sion, separately ;  but  he  may  stand  on  his 
quantum  meruit,    Everett  v.  Glyn.  1 

3.  Where  the  broker  makes  a  mistake  ia 
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the  coDtrect,  describing  in  the  bought  and 
sold  notes  goods  to  be  sold  by  A.^  B.  4r  C^ 
which  he  believed  to  be  the  real  name  of 
the  firm  which  employed  him;  which  firm, 
in  fact,  from  a  recent  alteration  that  the 
broker  was  not  privy  to,  consisted  of  A., 
D.  4*  E.  only.  Held,  that  the  purchaser 
of  the  goods  was  not  at  liberty  to  avoid 
the  contract  on  this  account,  after  having 
treated  the  contract  as  subsisting,  upon  a 
subsequent  communication,  unless  he 
could  show  that  he  had  been  prejudiced, 
or  had  lost  the  benefit  of  a  set-ofiT.  MiUhtU 
V.  Lapage,  253 

4.  Where  work  is  done  upon  a  special  con- 
tract and  for  estimated  prices,  and  there 
is  a  deviation  from  the  original  plan  by 
consent  of  parties,  the  estimate  is  not  ex- 
cluded, but  is  to  be  the  rule  of  payment 
as  far  as  the  special  contract  can  be 
traced ;  and  for  any  excess  beyond  it,  the 
party  is  entitled  to  his  quantum  meruit. 

Where  work  is  done  under  a  special  contract, 
the  plaintiff  is  not  precluded  from  re- 
covering under  the  counts  for  work  and 
labor  generally;  unless  there  be  some- 
thing in  the  term  of  the  special  agree- 
ment wnich,  either  by  stipulation  or  ne- 
cessary intendment,  prevents  him.  lUfb^ 
mm  V.  Godfrey,  336 

6.  An  action  for  money  had  and  received 
will  not  lie  to  recover  back  a  sum  paid 
upon  trust,  unless  it  be  shown,  that  the 
trust  is  closed,  and  that  a  balance  remains 
in  the  hands  of  the  trustee.  Case  v. 
Roberts.  500 

6.  An  auctioneer  is  not  liable  to  pay  interest 
upon  a  deposit  kept  in  his  hands,  during 
the  investigation  of  a  title.  He  is  to  be 
considered  as  a  mere  agent,  unless  he 
specially  engage  as  a  principal  in  the 
sale.    Lee  v.  Munn,  569 

7.  Q' — If  tolls  can  be  claimed  under  a  mo- 
dem grant  of  liberty  to  hold  a  market, 
dec,  and  to  receive  the  accustomed  dues 
and  tolls,  &c.,  but  to  which  grant  no 
specific  tells  are  annexed,  howden  v. 
HUrona.  647 

ASSUMPSIT  IMPLIED. 
See  Assumpsit,  4. 

ATTESTING  WlTNESa 
See  Evmairca.    Witssm. 

ATTORNEYS. 
Set  BAiTKmvpT,  13. 

After  action  brought,  the  defendant  phvs 
the  plaintiff  the  debt  and  costs  in  the 
cause,  and  takes  a  receipt  for  the  same. 
The  plaintiff,  nevertheless,  proceeds  in  the 
action,  and  the  defendant  pleads  the  gene- 
ral issue.  The  receipt  is  no  defence 
under  this  plea,  and  the  plaintiff  is  en- 
titled to  nominal  damages.  Hottand  v. 
Jourdifu*  6 


ANIMAL. 

In  an  action  for  ireeping  a  dog  aceustomed 
to  worry,  and  which  had  worried  plain- 
tiff's sheep,  it  is  not  necessary  to  prove 
that  the  dog  had  previously  worried  sheep. 
If  the  dog  be  proved  to  t>e  generaUy  mis- 
chievous it  will  be  snfilcient.  And  the 
declaration  need  not  be  special.  jSoI 
muere  1  Lord  Raymond,  110.  Haaiky  r. 
liarriman,  617 

AUCTIONEER. 
Su  AssvxpsiTy  6. 


B. 

BAILIFF. 
Set  Shxbiff. 

BANKRUPT. 
See  Brokir,  3.    Trvstxx,  I. 

1.  If  the  petitioning  creditor  be  privy  and 
assenting  to  the  execution  of  a  deed  by 
traders,  by  which  they  make  an  assign- 
ment of  all  their  property,  though  suck 
assignment  be  fraudulent,  and  an  act  of 
bankruptcy,  upon  which  other  creditors, 
not  privy  and  assenting,  may  sue  out  a 
commission,  he  is  estopped ;  and  having 
assented  to  the  deed,  though  be  did  not 
execute  it,  he  cannot  set  it  up  as  an  act 
of  bankruptcy.     Burrougk  v.  Gooeh.      13 

2.  An  uncertificated  bankrupt  may  sue  as 
trustee  for  his  assignees ;  and  the  deten* 
dant  cannot  object  to  the  action,  unless 
they  interpose.  If  a  broker  deliver  a 
bought  and  sold  note  which  materially 
differ,  there  is  no  valid  contract  Cttmming 
V.  Roebutk,  173 

3.  A  trader  directs  his  servant,  that  if  any 
one  should  come  whilst  he  was  at  dinnerr 
or  engaged  in  business,  she  should  deny 
him.  Held,  that  such  instructions  did  not 
amount  to  a  direction  for  a  general  de- 
nial; and,  therefore,  although  a  creditor 
called  and  was  denied,  it  was  no  act  of 
bankruptcy.   .Shewy,Thompeon,        159 

4.  A  trader  having  business  both  in  Eng- 
land  and  ^n  Spain,  has  a  right  to  go  to 
the  latter  country  to  look  afker  his  con- 
cerns ;  and  though  his  creditors  are  there- 
by delayed,  it  is  no  act  of  bankruptcy 
Warner  v.  Barber,  175 

6.  A,,  before  his  bankruptcy,  discounts  cer- 
tain bills  of  exchange  with  B.  4r  C,,  his 
bankers.  They  gave  him  immediate 
credit  for  the  value  of  the  bill!  in  his  ac- 
count, minus  the  discount.  A  balance 
was  likewise  struck  before  the  bank- 
ruptcy, and  whilst  the  bills  were  yet 
running,  in  favor  of  A,  (when  the  bankers 
admitted  they  had  in  their  hands  9^iL 
Ss,  9d,  due  to  A,,  giving  him  credit  for  the 
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bills  then  mnoing,)  A.  becomes  a  bank- 
rupt, and  the  bills  are  dishonored.  Held, 
that  in  an  action,  against  the  bankers  for 
the  balance  admitted  to  be  due  to  A.  be- 
fore his  bankruptcy,  they  have  a  right  to 
set-off  against  such  claim,  the  amount  of 
the  dishonored  bills,  it  being  a  mutual 
credit  under  the  6  Geo.  IL  c.  30,  s.  28. 
Gowen  v.  TVt/ton.  408 

6.  First,  In  an  action  of  tort  against  several, 
if  there  be  evidence  against  some  only, 
and  none  against  others,  it  is  discretion- 
ary with  the  judge  at  nUi  priiu^  whether 
he  will  direct  the  acquittal  of  such  defend- 
ants, against  whom  there  is  no  evidence, 
at  the  close  of  the  plaintiff  *s  case,  for  the 
purpose  of  making  them  witnesses  for 
the  co-defendants.  But  such  an  inter- 
mediate  acquittal  is  nut  a  maiter  which 
the  defendant's  counsel  can  claim  of  right. 
Secondly,  an  uncertificated  bankrupt  hires 
a  shop ;  goods  are  supplied  in  the  name 
of  his  son,  but  principally  upon  the 
fatber*s  guaranty.  Held,  that  his  assign- 
ees were  liable  to  an  action  of  trespass  at 
the  suit  of  the  son,  for  seizing  them  as 
the  goods  of  the  bankrupt.  JJavis  v. 
Living.  276 

7.  In  an  action  by  the  assignee  of  a  bank- 
rupt claiming  property  which  the  bank- 
rupt is  alleged  to  have  had  in  his  posses- 
sion, order,  and  disposition,  as  the  repu- 
ted owner  at  the  time  of  his  bankruptcy, 
it  is  competent  for  the  defendant,  who 
has  given  a  valuable  consideration  for 
the  property,  to  give  evidence  of  a  con' 
trtay  repuiat'orif  and  to  resist  the  claim  of 
the  plaintiff  under  the  statute  21  Jac.  1. 
c.  19.  s.  11,  upon  those  grounds.  Gurr 
V.  Rufton.  327 

8.  Assignees  are  not  concluded  by  putting 
up  the  premises  to  sell ;  they  may  make 
an  experiment  to  see  if  the  lease  be  bene- 
ficial. But  in  a  case  where  they  put-  up 
the  premises  to  auction,  found  a  pur- 
chaser  and  received  deposit;  but  the 
contract  of  sale  aAerwards  went  off,  with- 
out the  assignees  showing  any  reason 
why  they  did  not  enforce  the  sale :  Held, 
that  they  were  liable  to  the  payment  of 
rent,  as  «  assignees  of  all  the  estate  and 
interest^  &c.*'  of  the  bankrupt  in  the  pre- 
mises.    Hastings  v.  Wilson,  290 

9.  the  petitioning  creditor,  and  not  the  so- 
licitor, is  liable  to  the  messenger  under  a 
commission  of  bankrupt,  for  the  costs 
and  expenses  attending  it.  The  solicitr^r 
is  an  agent  merely,  and  is  not  to  be  re- 
garded as  a  principal  as  regards  the  mes- 
senger; and  although  he  make  himself 
responsible  to  the  messenger,  the  petition- 
ing creditor  will  not,  therefore,  be  dis- 
charged, without  the  express  consent  of 
the  messenger  to  discharge  him.  Hart 
V.  Whiie.  376 

10.  A,  (an  officer  of  the  army)  retires  to 
Ihe  countrfy  where  he  rents  a  dwelling- 


house  and  three  acres  of  land ;  buys 
pigs,  and  consumes  part  in  his  family, 
and  sells  the  rest  at  a  neighboring  markeu 
He  makes  no  show  as  a  dealer,  and  is 
proved  not  to  have  bought  more  than  14 
pigs  in  any  one  year.  Held,  that  he  was 
a  trader  within  the  bankrupt  laws.  The 
smallness  of  the  profit  is  no  consideration, 
and  one  act  of  buying  and  selling  is  suf- 
ficient to  constitute  a  trader.  NewUmd 
V.  BelL  22 

1 1.  it.  and  B.  are  traders ;  they  employ  an 
attorney,  who  is  likewise  employed  by  D^ 
a  creditor  of  their  firm,  and  who  after- 
wards becomes  petitioning  creditor  under 
a  commission  of  bankrupt  issued  against 
them.  The  attorney  advises  A.^  B.  4r  C, 
to  become  bankrupts;  and,  in  order  to 
procure  an  act  of  bankruptcy,  he  takes 
D,  with  him  to  the  respective  houses  of 
A.^  B,  if  C.  having  first  concerted  with 
them  that  they  should  respectively  deny 
themselves  when  D.  called.  Held,  that 
although  D,  was  not  privy  to  such  denial, 
yet,  inasmuch  as  the  attorney  was  the 
agent  of  D,  as  well  as  of  A.,  B,  4*  C.,  and 
accompanied  him  for  the  purpose  of  pro- 
curing such  denials ;  such  denials  were 
fraudulent  acts  of  bankruptcy,  and  could 
not  support  a  commission  on  which  D, 
stood  as  the  petitioning  creditor.  Prosser 
V.  Smith.  442 

12.  A  trader  may  make  a  transfer  of  his 
goods,  on  the  eve  of  bankruptcy,  to  a  cre- 
ditor, who  compels  him  so  to  do  by  any 
threat;  but  a  voluntary  and  fraudulent 
preference  is  an  act  moving  from  the 
trader,  whereby  he  eleds  to  favor  a  par- 
ticular creditor.    Reed  v.  Ai/ton,         503 

13.  An  attorney  who  becomes  a  general 
depositary  of  the  money  of  his  clients, 
and  of  other  persons,  which  he  invests 
upon  securities,  charging,  in  addition  to 
his  fees  for  preparing  the  securities,  a 
compensation,  (no  matter  by  what  name,) 
and  who  unites  this  occupation  with  the 
business  of  a  conveyancer,  &c.  is  a  trader 
within  the  meaning  of  the  bankrupt  laws. 
Hutchinson  v.  Gascoigne.  507 

14.  Where  the  defendant  pleads  his  certifi- 
cate in  bar,  the  plaintiff  is  at  liberty  to 
give  evidence^  at  nisi  prius,  of  gaming,  in 
order  to  vitiate  the  certificate.  The  12th 
and  7th  sections  of  the  5th  Geo.  II.  c.  30, 
are  to  l>e  construed  as  if  incorporated. 
But  the  plaintiff  must  confine  his  evi- 
denee  to  one  act,  and  elect  whether  he 
will  give  in  evidence  of  one  loss  pmount- 
ing  to  5/.,  or  of  Several  losses  amounting 
to  100^    Hughes  v.  Motley.  520 

15.  Goods  sent  to  a  trader  upon  sale  and  re* 
turn,  in  the  common  acceptation  of  that 
mode  of  dealing,  will  pass  to  his  assign- 
ees, under  the  statute  21  Jac.  1.  Gihson 
V.  Brai^.  556 

16.  Where  the  creditor  acts  adverse  to  the 
views  and  wishes  of  the  trader,  and  by 
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urgencj,  and  importanity,  obtains  a  trans- 
fer of  property,  to  cover  bis  liability 
npoo  a  bill  then  ranning,  (which  bill  he 
had  discounted,)  although  such  transfer 
be  made  on  the  eve  of  bankruptcy,  it  will 
not  be  a  fraudulent  transfer  and  prefer- 
ence on  the  part  of  the  trader.  Arbouin 
V.  Hearbury,  676 

17.  ^..  being  indebted  to  B^  assigns  a  ship 
to  C,  as  a  trustee  for  B.,  by  way  of  mort- 
gage.  The  ship  is  registered  dt  nooo^  in 
the  name  of  C,  and  a  certificate  of  regis- 
try put  on  board ;  but  she  is  left  under 
the  control  of  A.,  who  becomes  a  bank- 
rupt QutBre — ^If  she  passes  to  his  as- 
signees under  the  statute  of  21  Jac.  1.  c. 
19 1    Hay  V.  Alonkhouse,  603 

BARON  AND  FEME. 
See  LixiTATioxB.   Statvtxs. 

BILLS  OF  EXCHANGE  AND  PR0MI8. 
80RY  NOTES. 

See  AoaaaMiiTT.    Iitfavt. 

L  A  promise  by  letter  to  accept  a  non- 
existing  bill  of  exchange  is  no  accept- 
ance of  a  bill  when  drawn,  unless  it  be 
communicated  to  the  person  who  is  to 
receive  the  bill,  and  who  is  thereby  in- 
duced to  take  it  An  acceptance  is  as 
valid  by  parole  as  by  writing;  and  a 
conditional  acceptance  is  as  effectual  as 
an  absolute  one,  if  the  condition  be  com- 
plied with.    Miln  v.  Prtst  181 

i.  In  an  action  by  the  indorsee  of  a  bill  of 
exchange  against  the  acceptor,  it  appeared 
that  afler  action  brought,  and  notice  of 
trial,  the  bill  which  was  indorsed  in 
blank,  was  lost.  Held,  that  although  the 
bill  had  been  drawn  more  than  six  years, 
the  plaintiff  was  not  entitled  to  recover, 
without  producing  it  at  the  trial.  Poole 
V.  Smith,  144 

$.  The  holder  of  a  bill  of  exchansre,  which 
is  returned  dishonored,  is  not  bound  to 
send  notice  to  the  drawer  by  the  mail,  or 
first  conveyance  that  sets  out  from  the 
place  where  such  holder  resides.  It  is 
sufficient,  provided  there  be  no  essential 
delay,  if  he  send  notice  by  a  private  hand ; 
and  altlioogh  such  notice  should  reach 
the  drawer  later  in  the  day  than  if  it  had 
been  sent  by  the  mail,  he  will  not  on  that 
account  be  discharged.  Notice  of  the 
dishonor  of  of  a  bill  of  exchange  given 
at  the  counting>house  of  a  merchant  or 
manufacturer,  between  the  hours  of  six 
and  seven  in  the  evening,  is  not  too  late. 
Bancroft  v.  HalL  476 

4.  A  banker's  promissory  note  is  made 
payable  at  Tunbridge,  and  likewise  at 
Jjondon.  The  holder  has  a  right  to  pre- 
sent it  at  either  place  \  and  if  payment 
be  refused  in  Ijondon^  it  is  no  defence  on 
the  part  of  those  who  contend  that  the 
liolder  has  been  guilty  of  laches,  to  prove. 


that  if  pajrment  had  been  demanded  at 
7\Anbriage^  which  was  the  more  con- 
venient and  nearer  place,  «the  bill  would 
have  been  paid.  Beeehing  v.  Gawer.  313 
6.  A  note  beginning  *<I  promise  to  pay,** 
signed  by  two  persons,  is  joint  and  seve- 
ral. A  promissory  note  is  signed  by  A^ 
and  subsequently  by  B.,  whilst  in  the 
hands  of  the  payee,  as  surety  for  A.:  un« 
less  such  signature  of  B.  is  in  virtue  of  a 
previous  agreement  at  the  time  of  making 
the  note,  it  will  be  void,  without  an  addi* 
tional  stamp.     Clerk  v.  Blaekatoek.     474 

6.  i4.  in  LondoUj  acts  as  the  agent  of  B,  ^ 
Co.  at  ParUf  for  a  small  commission 
upon  their  general  business.  B.  4*  Co. 
request- i4.  to  remit  them  a  bill  in  Portiu 
gai,  which  A,  accordingly  does,  and  in- 
dorses it.  The  indorsement  being  with- 
out qualification,  A.  is  liable  upon  the 
bill,  in  an  action  brought  against  him  by 
B.  4*  Co,  If  a  bill  be  drawn  payable  at 
80  many  days  after  sight,  there  is  no  fixed 
time  when  it  shall  be  presented  to  the 
drawee-;  and  it  may  be  put  into  general 
circulation  by  the  holder  without  a  pre- 
vious presentment. 

Sembte,  that  a  presentment  must,  notwith- 
standing, be  made  within  a  reasonable 
time.     Goupy  v.  Harden,  343 

7.  In  an  action  against  the  acceptor  of  a 
bill  of  exchange,  made  payable  at  a  par- 
ticular place,  by  a  memorandum  at  the 
foot  of  the  bill,  it  is  not  necessary  to  prove 
a  presentment,  or  demand  at  that  place, 
but  the  acceptor  is  generally  and  uni- 
versally liable.    Head  v.  SeweU,  363 

BILL  OF  LADING. 

Set  Stofpaob  iir  Transitu,  1.   Frsiobt,  3. 

A,  has  some  rum  in  the  West  India  Docks, 
which  he  sells  to  B,  The  rum  is  to  be 
shipped  by  ^.  in  a  vessel  chartered  by 
B,  Before  the  rum  is  delivered  on  board 
the  vessel,  B,  gets  a  bill  of  lading  from 
the  captain ;  he  then  sells  the  rum  in 
question  to  C„  who  pays  B,  for  it  upon 
an  indorsement  of  the  bill  of  lad'ng.  A^ 
being  unpaid,  and  suspecting  the  sol- 
vency of  B.,  takes  some  part  of  the  rum 
forcibly  out  of  the  vessel,  and  counter- 
mands the  delivery  of  the  rest.  In  trover 
by  C.  against  A,  to  recover  the  rum: 
Held,  that  C  gained  no  good  title  against 
il.nnderthe  bill  of  lading,  such  bill  being 
frattduleni^  inasmuch  as  B,  procured  it 
to  be  signed  by  the  captain  before  the 
rum  was  delivered  on  board  the  ship. 
Oneyy,  Gardner,  405 

BUILDING  ACT. 

Parties  may  come  to  an  agreement  to  dis- 
pense with  the  formalities  of  the  building 
act.  If  the  occupier  of  premises,  the 
owner  of  which  is  liable  to  the  rebuilding 
of  a  party  wall,  voluntarily  assumes  th« 
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responsibility  by  a  promise,  not  in  wri- 
ungv  there  is  a  sufficient  consideration  to 
support  an  action  on  such  promise  result^ 
ing  from  his  occupation  of  the  adjoining 
premises ;  and  this  is  evidence  to  be  lefi 
10  the  jury  that  he  is  the  owner  of  the 
improved  rent,  especially  in  a  case  where 
there  is  evidence  of  his  having  subse- 
quently offered  his  lease  to  sale  for  a  sum 
of  money  in  gross.  Stewart  v.  Smith,  821 

BREACH  OF  PROMISE  OF  MARRIAGE. 

In  an  action  against  a  woman  for  a  breach 
of  promise  of  marriage,  it  is  a  sufficient 
justification,  if  the  person  to  whom  she 
has  given  the  promise,  turn  out,  upon  in- 
quiry, to  be  a  man  of  bad  character ;  but 
mere  accusation  and  suspicion  are  not 
sufficient.  The  charges  which  she  makes 
against  htm,  must,  if  capable  of  proof,  be 
substantiated,  or  they  go  only  to  the  dam- 
ages.   BaddeUy  v.  Morilock.  161 


BROKER. 
See  PatsrciFAt  Airn  Aeairr.   IirsvBAircB,  10. 

1.  It  is  not  necessary  that  a  broker  should 
insert  the  name  of  his  principal  in  a  con- 
tract which  he  makes  for  him.  It  is  suf- 
ficient, if,  upon  a  demand  of  his  contract- 
book,  he  be  ready  to  produce  it,  and  the 
name  of  his  principal  be  recorded  there. 

Sembk,  that  if  a  broker  make  a  contract 
contrary  to  the  regulations  of  the  city  of 
Lmdonf  and  in  violation  of  the  bond  into 
which  he  has  entered  with  the  mayor, 
aldermen,  dec.  he  is  not,  therefore,  dis- 
qualified from  bringing  an  action  on  a 
contract  so  made  in  contravention  of  his 
duty  under  the  bond.  The  remedy  against 
him,  is  an  action  for  the  penalty  of  the 
bond,  and  the  contract  is  not  ipw  facto 
void.  The  course  of  dealing  l>etween 
the  principal  and  the  broker  may  autho- 
rize the  latter  to  make  contracts  for  the 
principal,  in  his  (the  broker's)  oum  name, 
which  will  bind  the  principal  to  a  per- 
formance.    Kemble  v.  Atkins.  427 

2.  An  insurance  broker  is  net  entitled,  upon 
the  ground  of  any  usage  of  trade  to  a 
commission  of  \^ per  cent,  on  the  balances 
which  he  pays  over  to  the  uoderwrilers 
who  employ  him.  Such  allowance,  how- 
ever general  it  has  been,  is  a  gratuity 
merely,  and  not  a  demand  of  n>ht;  nor 
can  it  be  claimed,  but  upon  the  footing 
of  a  contract,  either  express  or  implied, 
between  the  parties.    Levi  v.  Barns,   412 

8  A.  is  employed  by  B.  4r  Co.  as  their  bro- 
ker. He  sells  goods,  the  property  of  his 
principals,  lying  in  the  London  docks  to 
C,  and  draws  a  bill  of  exchange  in  his 
mmi  namCf  which  C,  accepts  for  the 
amount,  and  pays.  A.  becomes  a  bank- 
rupt; B.  4*  Co.  disavow  the  transaction, 
and  call  upon  C.  for  payment.  C. 
nSaan  to   pay,  alleging    that  he  bad 

z2 


already  paid  the  broker,  and  brings  tro- 
ver against  B.  4*  Co.  for  the  goods,  and 
also  against  the  treasurer  of  the  London 
docks.  Held,  that  inasmuch  as  B.  4*  Co, 
had  suffered  their  broker,  upon  some  oeeO' 
sions,  to  draw  bills  in  his  own  name, 
without  any  mention  of  them  as  his 
principals,  they  were  bound  by  the  pay- 
ment which  had  been  made  to  him  by 
C.  in  the  present  case ;  that  the  action 
well  lay  against  B.  4r  Co.,  but  that  the 
treasurer  of  the  dock  company  was  en- 
titled to  an  acqoittaL  Townscnd  v. 
IngUs.  278 


C. 


CARRIER. 
See  Btofpaab  ih  Tbahsitu,  4. 

I«  Though  a  carrier  may,  by  law,  limit  his 
responsibility,  a  notice  of  certain  limita* 
tions  on  his  general  liability,  susp|Aded 
on  the  termini  of  his  journey,  win  not 
attach  upon  the  delivery  of  goods  at 
intermediate  places,  where  no  such  notice 
is  given.     Gouger  v.  Joliy,  317 

2.  A  carrier  who  restricts  his  liability,  is, 
notwithstanding,  liable  in  cases  of  negli 
gence;  the  degree  of  which  is  a -question 
of  fact  for  the  jury.  Smith  v.  Home,    644 


CERTIFICATES.   (PaorxssroirAL.) 

Persons  required  to  take  ont  certificates 
under  the  55th  of  Geo.  3.  c.  184,  SehaL 
A.  tit.  Certificate,  are  only  persons  being 
members  of  the  Four  Inns  of  Court.  Ed- 
gar  V.  Hunter,  528 

CERTIFICATES.   (Bavkbupts). 
See  BAirKBUPT,  14. 

CASE. 
See  AcTioir. 

CHARTER  PARTY. 

See  CovBiTAirr,  1,  2. 

A.  charters  a  vessel,  and  covenants  to  sup- 
ply a  full  and  sufficient  cargo  of  certain 
commodities,  (describing  them;)  and 
among  others,  of  cotton,  the  freight  of 
which  was  to  be  paid  for  at  certain 
prices  per  lb.  for  round  bales,  and  difier- 
ent  prices  for  square  or  compressed 
bales.  He  furnishes  a  cargo  of  com- 
pressed bales  of  cotton,  but  neglects  to 
have  the  cotton  recompressed,  according 
to  the  usage  of  the  trade,  and  the  custom 
of  the  country  whence  it  was  imported. 
In  consequence  of  this  omission,  the  ves- 
sel has  not  a  full  and  sufficient  cargo, 
as  estimated  upon  the  bales  if  they  had 
been  recompressed;  though  her  cargo 
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would  have  been  fall  and  sufficient,  if  the 
cotton  had  been  stowed  only  in  a  coni' 
prtaud  state.  Held,  that  A.  was  liable 
for  dead  freight,  and  that  it  was  his  duty 
to  have  famished  the  cotton  in  recom- 
pressed  bales,  notwithstanding  the  words 
of  the  charter-party.  JBetuort  v.  SehnH^ 
der.  416 

COVENANT. 

In  an  action  of  covenant  on  a  charter-party, 
in  which  the  defendant  covenanted  **  that 
the  vessel  should  be  sufficiently  furnished 
with  every  thing  necessary  and  needful 
for  the  voyage  in  question,**  which  was 
to  Cagliari  in  Sardiniat  Held,  th%t  it 
was  her  duty  to  have  a  bill  of  health  on 
board;  and  the  plaintiff  having  been  pat 
to  great  inconvenience  and  expense  on 
account  of  the  ship  not  being  provided 
with  such  document,  that  the  defendant 
was  responsible  for  the  loss  occasioned 
thereby.    Ltvy  v.  Costerttm,  167 

S.  In  an  action  of  covenant  upon  a  charter- 
party  for  freight,  it  is  no  defence  that  the 
plaintiff  received  part  of  the  freight  in 
money  from  the  defendant's  agent  abroad, 
and  the  residue  in  a  bill  (without  the 
privity  of  the  defendants)  drawn  by  the 
agent  upon,  and  accepted  by,  certain 
merchants  at  Ltmdonf  and  which  bill 
was -afterwards  dishonored  upon  the  in- 
solvency  of  the  drawers  and  acceptors. 
But  the  defendants  are  still  liable  to  pay 
the  freight  owing  to  the  plaintiff;  and 
such  bill  is  not  to  be  deemed  payment, 
though  defendants  were  not  informed  of 
the  transaction  until  after  the  failure  of 
the  parties  to  it.  Marsh  v.  Pedder,  72 
Where  freehold  premises  are  upon  lease, 
and  there  are  several  interests,  viz,  tenant 
for  life,  remainder  intail,  and  the  rever- 
sion in  fee ;  and  there  is  a  breach  of  cove- 
nant which  gives  the  tenant  for  life  a 
right  cf  action,  he  can  only  recover  such 
damages  as  are  commensurate  with  the 
injury  done  to  his  life  estate,  and  not  the 
injury  done  to  the  reversioner.  Evelyn 
V.  RaddUh.  543 

CONVOy  ACT. 

Su  I-NSUBAKCX,  3. 


D. 

DEED. 
Su  EviDEKca. 

DEFAMATION. 
Set  SLAKDva,  2. 

DEPOSITIONS. 
Stt  ErxBurcB,  4.    Witsbii. 


DEBT  ON  BOND. 

Where  to  debt  on  bond,  the  defendant  plead- 
ed, that  1  lOO/L  was  due.  and  no  more,  and 
undertook  to  discharge  himself  therefrom 
by  a  set-off,  and  the  plaintiff  replied,  gene- 
rally, that  a  larger  sum  was  due,  to  wit, 
the  sum  of  1750/.:  Held,  that  the  plain- 
tiff was  bound  to  prove  that  more  than 
1 150i:  was  due.    Bell  v.  Sluiw.  293 

DISTRE8& 
iSSee  RsPLxviir. 

DONATIO  CAUSA  MORTIS. 

1.  Quaere,  whether  a  giA  of  a  chattel,  not  m 
the  possession  of  the  donor  at  the  time 
of  making  the  gift,  will  so  pass  the  pro- 
perty as  to  enable  the  donee,  who  has 
never  obtained  possession,  to  maintain 
trover  against  the  executor  of  the  donor. 
If  il.,  on  his  death-bed,  desire  B.  to  call  at 
a  certain  place,  and  fetch  away  a  watch, 
adding,  *<that  he  will  then  make  her  a  pre- 
sent of  it;'*  but  no  possession  is  resumed 
by  <^.  and  no  delivery  is  made  to  ^.  Quare^ 
if  this  be  good  as  a  donatio  mortiM  causa. 
Snraily  v.  Sir  H.  WUaoru  10 

2.  To  make  a  gift  valid  as  a  donatio  mortis 
eofMo,  actual  delivery  of  possession  is 
necessary,  and  a  symbolical  delivery  is 
not  sufficient;  therefore,  where  A,,  con- 
sidering himself  dying,  takes  a  certain 
property  out  of  an  iron  chest,  and  writes 
the  names  of  the  plaintiffs  upon  an  en- 
velope containing  it,*  declaring  it  to  be 
his  intention  that  they  should  have  such 
property  upon  his  death ;  and  after  havmg 
superscribed  the  envelope  with  their 
names,  returns  it  to  the  chest,  and  keeps 
the  keys  in  his  own  possession,  never 
making  any  actual  delivery  thereof  to  the 
plaintiffs  themselves,  or  to  trustees  fur 
them :  Held,  that  such  a  gift,  or  designa- 
tion of  the  property  was  not  good  and 
effectual  as  a  donatio  mortis  axumu  Bunn 
V.  Markham.  352 

DOCK  WARRANT. 

il.,  having  some  coffees  in  the  West  India 
Docks,  employs  a  broker  to  sell  them ; 
the  broker  informs  him  that  he  has  found 
a  purchaser  and  requires  to  be  put  in 
possession  of  the  dock  warrants.  A.  de- 
livers them  to  the  broker,  indorsed  in 
blank,  upon  receiving  his  (the  broker's) 
check  for  the  price  of  the  coffee.  The 
broker  then  sells  the  coffee  to  the  plain- 
tiffs, and  receives  immediate  payment 
upon  handing  over  the  dock  warrants. 
The  broker's  check  given  to  A,,  is  dis- 
honored, and  A.  immediately  stops  the 
goods  in  the  dock  warehouse. — Held, 
that  the  plaintiffs  had  a  right  to  recover 
in  trover  against  A.,  on  the  ground  that 
the  delivery  of  the  dock  warrants  by  th* 
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broker  to  the  plaintiffs,  upon  payment 
made  to  him,  constituted  a  complete 
transfer  by  the  custom  and  usage  of 
trade ;  and  defeated  the  right  of  stoppage 
m  iraimiUm    Zwingtr  v.  Samudcu        395 


EJECTMENT. 

1.  A  lease  to  A.  and  bis  wife  will  support  a 
release  to  A.  and  a  third  person.  Saunders 
T.  Cooper,  461 

8.  In  an  ejectment  for  premises,  where  the 
lessor  of  the  plaintiflT  is  the  party  in  the 
original  action  in  which  the  execution 
issues,  he  is  bound  not  only  to  produce 
the  writ  o{  Jieri  faeioM  under  wh^h  the 
sheriff  has  sold,  hut,  likewise,  the  judg- 
ment   Bland  V.  Smith,  669 

ESCAPE. 
See  SBsmirp,  3. 

EVIDENCE. 
See  BAVKmvPT.    Bills  or  ExcHAiroa.    Ih- 

BtTBAirCK.     LiBIL.     VaBIAMCI.     WiTKSBS. 

1.  Although  comparison  of  handwriting  is 
not  admissible  evidence,  when  the  fact  to 
l>e  proved  is  the  handwriting  of  a  par- 
ticular person,  whose  signature  is  upon 
a  paper  put  into  the  wiiness*s  hand;  yet. 
if  such  witness  has  a  document,  to  which 
is  affixed  the  handwriting  of  thai  person, 
(as  to  whose  signature  the  question 
arises^  and  which  document  he  knows  to 
have  his  genuine  subscription,  he  has  a 
right  to  recur  to  it  for  the  purpose  of  re- 
freshing his  memory:  a  basis  being  first 
laid  in  his  having  once  seen  the  defendant 
sign  his  name,  though  he  had  forgotten 
the  character  of  his  handwriting.  Burr  v. 
Harper.  420 

2.  Upon  a  9uhp<Ena  dueea  tecum,  a  witness 
is  bound  to  produce  a  paper  which  he 
has  in  his  actual  custody,  though  the 
legal  right  and  property  in  such  paper 
belong  to  another.  The  court,  however, 
in  all  such  cases  will  exercise  their  dis- 
cretion, in  deciding  what  papers  shall  be 
produced ;  and  under  what  qualifications 
as  respects  the  interest  of  the  witness. 
8nch  witness  is  bound  to  produce  them, 
though  there  be  a  regular  way  prescribed 
by  law  for  obtaining  such  documents. 
Corun  V.  Dubout,  230 

3.  A  book  in  which  leases  were  enrolled, 
and  which  was  kept  in  the  office  of  the 
auditor  of  the  Bishop  of  Durham,  (such  of- 
ficer holding  a  patent  office  in  the  county 
palatine,)  held  to  be  admissible  evidence 
to  sustain  the  claims  of  a  lessee  of  the 
Bishop  of  Durham,  the  original  and  coun- 
terpart of  the  lease  being  lost.  Humble 
^.BmU.  601 


4.  In  a  trial  for  murder,  the  deposition  of 
the  deceased  should  be  taken  in  the  pre» 
sence  of  the  prisoner;  but  if  the  deposi- 
tion be  taken  in  the  absence  of  the  pri- 
soner, and  be  afterwards  read  over  to  the 
deceased,  in  the  presence  of  the  prisoner, 
and  the  deceased  assents  to  the  truth  of 
it,  this  will  make  the  deposition  evidence 
against  the  prisoner.    Rex  v.  Smith,  614 


FACTOR. 

•See  PaiirciFAL  abd  Aoxvt.    Ennxsrcx. 

ft 

FRAUDS,  STATUTE  OF. 

1.  A,,  an  agent  for  some  manufacturers, 
sells  to  i9.,  who  likewise  acted  as  agent, 
a  quantity  of  shoes,  and  receives  certain 
bills  of  exchange  in  payment.  B.,  being 
pressed  to  indorse  them,  refuses,  but 
writes  a  letter  to  ii.,  in  which  he  incloses 
the  bills,  and  adds,  **that  should  they  not 
be  honored  when  due,  he  (B.)  would  see 
them  paid.'* — Held,  that  this  was  a  suf- 
ficient agreement  within  the  fourth  sec- 
tion of  the  statute  of  frauds,  to  bind  B, 
to  pay  for  the  goods  in  default  of  his 
principal.    Morrit  r,  Staeey.  153 

2.  The  delivery  of  a  sample,  which  is  no 
part  of  the  thing  sold,  will  not  take  a  sale 
of  the  statute  of  frauds ;  biit  if  the  sample 
be  delivered  as  part  of  the  bulk,  it  then 
binds  the  contract     TaU)ery,We8t.     17& 

FRAUDULENT  ASSIGNMENT. 

Su  BABKaVPT. 

FREIGHT. 
See  IirsvaAircx. 

1.  A  general  ship  took  some  silk  on  board 
to  carry  from  Rotterdam  to  London  on 
defendant's  account  On  the  margin  of 
the  bill  of  lading  was  written,  **the  con- 
signee to  clear  the  goods  in  fourteen 
running  days  af\cr  her  arrival  in  port,  or 
to  pay  AL  per  diem  for  demurrage. '  The 
vessel  was  ready  to  deliver  on  the  3d  of 
October,  Defendant  applied  for,  and  was 
ready  to  receive  his  goods  within  the 
running  days;  but  being  undermost  in 
the  vessel,  delivery  could  not  be  made 
till  the  22d.  Held,  that  the  plaintiff  was 
entitled  to  recover  demurrage  though  he 
did  not  deliver  the  goods  within  the  time 
allowed,  being  prevented  by  other  goods 
belongii>g  to  other  consignees,  which 
overlaid  them.  Harmon  v.  Guadidphi*  36 

2.  Goods  shipped  from  abroad,  and  con- 
signed to  a  merchant  in  this  country, 
are  to  be  paid  for  (upon  a  demand  for 
freight)  according  to  their  net  weight* 
ai  ascertained   at   the  King's-lanmnf 


• 
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Scales,  and  according  to  the  weights 
expressed  in  the  bill  of  lading,  unless 
there  be  a  special  contract  so  to  pay  for 
them. 
If  the  consignee  to  get  his  goods  delivered 
to  him  pay  more  than  the  net  weight 
amounts  to,  he  may  recover  back  the 
money  overpaid  in  an  action  for  money 
had  and  received.     Geraidea  v.  Danimm, 

346 

3.  A.  undertakes  to  smuggle  certain  goods 
belonging  to  B^  into  J^tMiui.  A  regular 
bill  of  lading  is  made  out  of  the  goods,  in 
which  the  freight  charged  is  the  usual 
freight  according  to  the  bulk  of  the  goods. 
Bat  a  second  contract  is  made  between 
the  parties,  by  which  B.  undertakes  to 
pay  A,  a  large  sum  of  money,  if  the  goods 
should  be  safelv  landed  in  the  foreign 
port.    The  goods  are  landed;   B.  pays 

'  the  freight  under  the  bill  of  lading,  and 
likewise  part  of  the  money  under  the 
agreement,  but  refuses  to  pay  the  remain- 
der. Held,  that  notwithstanding  the  bill 
of  lading,  he  was  liable  to  pay  the  resi- 
due as  extra  freighL 

Extra  freight  may  be  recovered  under  a 
common  count  for  work  and  labor,  dec. 
Medley  v.  Lapage,  392 

4.  Where  a  ship  is  freighted  in  contraven- 
tion of  the  navigation  laws,  although  the 
consignee  accept  the  goods,  and  sell  them, 
he  is  not  answerable  in  an  action  for  the 
freighL    Blank  v.  SoUy*  554 


HIGHWAY. 

I.  Though  the  right  of  the  soil  in  public 
highway  belongs  to  the  owner  of  the  ad- 
joining closes  (when  no  other  proprietor 
appears)  usque  ad JUum  viae;  this  is  only 
presumption  of  law  in  his  favor,  when 
the  original  dedication  of  the  road  cannot 
be  shown  by  positive  evidence.  And  if 
there  are  circumstances  in  the  case 
which  bring  this  presumption  of  pro- 
perty in  question,  the  plaintiff,  who  claims 
such  road  in  an  action  of  trespass, 
must  give  some  other  evidence  of  pro- 

{)erty  beyond  the  mere  presumption  of 
aw.    Headland  v.  Headley,  463 

8.  A  right  of  way  for  agricultural  purposes 
is  a  limited  and  qualified  right  of  way, 
and  does  not,  necessarily,  confer  a  right 
to  use  such  way  for  general  and  uni- 
versal purposes.  Therefore,  where  A. 
claimed  and  proved  a  right  to  carry  corn 
and  manure  over  the  loan  in  quo.  Held, 
that  he  had  not,  therefore,  a  general  and 
unlimited  right  to  carry  lime,  or  the  pro- 
duce of  a  quarry  over  the  loeui  in  quo  at 
all  times,  and  for  all  purposes.  Jaekaon 
T.  iStoey.  465 


INFANT. 

A  lieutenant  in  the  royal  navy,  under  the 
age  of  twenty-one,  is  not  answerable  for 
the  price  of  a  chronometer,  in  an  action 
to  which  he  has  pleaded  his  infancy,  and 
the  replication  is,  necessaries.  BoroUea 
v.  Ramaay,  Tt 

INDICTMENT. 

Where  property  is  stated  in  one  count  to^ 
belong  to  certain  persons,  naming  them^ 
specifically,  but  in  another  count  to  be. 
long  to  persons  unknown,  and  the  prose, 
cntor,  by  defect  of  evidence  cannot  prove 
the  names  of  the  persons  as  described  in 
the  first  count,  he  cannot  recur  to  the 
second  count,  which  describes  the  pro- 
perty as  belonging  to  persons  unknown. 
Rex  V.  Rahinmn*  595 

INSURANCE 

1.  A  policy  of  insurance  (against  fire)  is 
effected  on  the  stock  and  utensils  of  a 
sugar-house,  the  different  stories  of  which 
were  heated  by  a  chimney  running  up  to 
the  top.  By  the  negligence  of  the  plain- 
tiff's servants  in  omitting  to  open  the 
register,  the  heat  is  considerably  in- 
creased, by  means  of  which  large  quanti- 
ties of  the  sugar  are  spoiled,  but  no 
damage  was  occasioned  to  any  thing  but 
the  su^r,  and  no  greater  fire  existed  than 
on  ordinary  occasions.  Held,  that  this 
was  not  a  loss  within  the  policy.  Auatin 
T.  Drew,  126 

2.  Where,  in  a  policy  of  insurance  on  goods, 
the  vessel  is  wrecked,  part  of  the  goods 
are  lost  and  part  got  on  shore,  but, 
(whilst  on  shore,)  are  destroyed  and 
plundered  by  the  inhabitants  of  the  coast» 
so  that  no  portion  of  them  comes  a^in 
into  the  possession  of  the  assured.  Held, 
that  this  is  a  loss  by  the  perils  of  the  sea, 
and  no  abandonment  was  necessary. 
Bondrett  v.  Hentiffg.  1 49 

3.  A  vessel  may  deviate  somewhat  from  the 
straight  line  of  her  track  to  seek  for  con- 
voy ;  and  the  captain,  unless  expressly 
prohibited  by  the  terms  of  the  policy,  may 
always  do,  when  insured,  what  it  would 
be  expedient  for  the  common  security  to 
do  if  uninsured. 

Ships  sailing  from  foreign  ports  are  not 
within  the  convoy  act,  unless  there  are 
persons  at  those  ports  authoriied  to  grant 
convoy  or  licenses.  And  it  is  not  suf- 
ficient to  show  that  convoys  have  been 
actually  appointed  from  those  ports,  but 
proof  must  be  given,  that  there  are  per- 
sons stationed  there  legally  authorised 
by  the  admiral  to  appoint  them.  UAgtai* 
lot  T.  7h6m.  18ft 
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4  If  a  ship,  hj  bad  weather,  be  compelled 
to  put  back  to  her  loading  port,  and  upon 
examination  of  her  cargo  it  is  found  not 
to  be  in  a  fit  state  to  send  forward  to  its 
orifpnal  destination,  and  altogether  un- 
suited  to  the  market  from  sea  damage, 
the  insured  is  entitled  to  abandon.  After- 
wards held  by  the  court,  that  he  was  en- 
titled to  a  reasonable  time  for  examining 
the  state  of  the  cargo  before  he  made  his 
election  to  abandon.  Gtrmm  v,  Boyal 
Exchange  Company*  49 

6.  A  license  granted  to  a  ship  to  sail  in  bal- 
last from  Idmdon  to  Imland,  (which 
country  was  at  that  time  in  a  state  of 
hostility,)  notwithstanding  any  thing  con- 
tained in  His  Majesty's  order  in  council 
oCAprilf  1809:  held  not  to  protect  a  ship 
which  was  the  property  of  an  alien 
enemy.  An  insurance,  therefore,  on  such 
vessel  is  void.     Ortgg  v.  Snit.  180 

6  A  vessel  with  liberty  to  chase  and  cap- 
ture prizes,  has  some  &tanish  prisoners 
on  board.  By  means  which  dia  not  ap- 
pear,  they  break  loose,  rise  upon,  and  im- 
prison the  crew,  with  the  exception  of 
one  sailor,  who  is  heard  upon  deck  in 
conversation  with  them.  The  captain 
and  crew,  with  the  exception  of  this 
sailor,  are  put  on  shore ;  and  the  ^MmiardB 
run  aw^y  with  the  ship.  Upon  a  loss,  al- 
leged to  be  by  the  barratir  of  the  mariners, 
this  is  evidence  to  be  left  to  the  jury  that 
such  barratry  was  committed.— Where  a 
vessel,  engaged  in  the  Southern  Whale 
and  Seal  fishery,  and  with  liberty  to  chase 
and  capture  prizes,  is  insured  in  Augiuit 
1807,  with  a  retrospect  to  the  1st  of 
August,  1806,  although  at  the  time  of  her 
insurance,  she  was  not  competent  to  pur 
sue  all  the  purposes  of  her  voyage,  her 
crew  being  reduced  by  death  and  casual 
ties;  if  she  had  a  competent  force  to  pur- 
sue any  part  of  her  adventure,  and  could 
be  safely  navigated  home,  she  is  to  be 
deemed  seaworthy.    Hucka  v.  Tlumton, 

30 

7.  Where  the  assured  claims  and  receives 
the  return-premium,  due  upon  the  arrival 
of  the  vessel,  and  the  policy  is  adjusted 
upon  that  footing,  he  cannot  afterwards, 
without  an  express  stipulation,  resort 
again  to  the  underwriter  in  any  contin- 
gency of  the  adventure.   May  v.  Chrutie, 

67 
0L  The  words  <'  all  sorts  of  wool,**  in  43 
Geo.  3,  c.  155,  s.  18,  do  not  include  cotton 
wool,  especially  when  the  words  •*  wool" 
and  •*  cotton-wool"  are  used  in  another 
clause,  and  in  the  same  section  of  the 
act,  as  distinct  commodities.  Therefore, 
the  importation  of  cotton  from  Ameita 
island,  in  a  PortufUi$e  vessel,  owned  by 
a  BriiUh  subject,  is  contrary  to  the  navi- 
gation act  The  65  Geo.  3,  c  8,  is  not  an 
exposition  of  the  42.    Pearee  v.  Cawie, 

69 

Vol.  in. — 35 


9.  A  general  ship  is  freighted  by  several 
merchants,  and  sails  upon  her  voyage; 
she  parts  with  her  conroy  in  a  gale  of 
wind,  and  is  afterwards  attacked  by  an 
Ameriean  privateer,  which  she  engages, 
and  beats  off,  with  the  loss  of  one  man 
killed  and  four  wounded;  her  hull  and 
rigging  are  likewise  damaged  in  the  con- 
flict ;  but  she  reaches  her  port,  and  de- 
liver her  cargo  safely :  Held,  that  the  re- 
pairs of  the  ship»  and  the  expenses  of 
curing  the  wounded  sailors,  are  not, 
under  such  circumstances,  a  subject  of 
general  average.    Tayiar  v.  Curtih    193 

10.  A^  a  merchant,  employs  B,  to  effect 
some  policies  of  insurance;  J9.,  unknown 
to  A^  employs  C,  who  applies  to  the  de- 
fendants, who  are  insurance  brokers.  C. 
gives  the  defendants  no  reasons  to  sup- 
pose that  he  was  not  acting  as  a  princi- 
pal, and  they  effect  the  policy  in  their 
own  names,  as  agents.  At  the  time  of 
this  transaction.  C.  was  indebted  to  the 
defendants  on  a  balance  of  accounts.  In 
an  action  brought  by  ^1.  to  recover  the 
policies  on  tendering  the  premium  and 
expenses :  Held,  that  the  defendants  had 
a  lien  upon  them,  until  C.'«  debt  was 
satisfied.     Westwood  v.  BeiL  \2% 

11.  A  vessel  is  driven  into  a  port,  where 
there  is  no  dock  to  receive  her;  it  ap- 
peared she  had  suffered  so  much  by  sea 
perils,  that  upon  examination  and  survey. 
It  was  judged  expedient  to  break  her  up 
and  sell  her  for  old  timber:  Held,  in  an 
action  on  the  policy,  that  the  insured  was 
bound  to  abandon  before  he  could  call 
upon  the  underwriters  for  a  total  loss,  the 
ship  not  being  a  wreck,  but,  however 
maimed  and  damaged,  existing  in  tpeeU 
as  a  ship.    Bell  v.  Nixon.  423 

12.  It  is  the  duty  of  the  assured,  not  only 
to  communicate  to  the  underwriter,  arti- 
cles of  intelligence  which  may  affect  his 
choice,  whether  he  will  insure  at  all,  and 
at  what  premium  h^  will  insure;  bu:, 
likewise,  all  rumors  and  reports  which 
may  tend  to  enhance  the  magnitude-of 
the  risk. 

The  opinion  of  underwriters,  whether,  upon 
certain  facts  being  communicated  to 
them,  they  would  have  insured  or  not 
the  particular  voyage,  cannot  be  received 
as  evidence.  The  materiality  of  the  in- 
telligence or  rumors,  which  the  asftured 
is  charged  with  having  suppressed,  is  a 
question  for  the  jury  under  the  circum- 
stances of  the  case,  and  ought  not  to  rest 
upon  the  opinion  of  mercantile  mem 
DurrtU  v.  Bederley,  283 

13.  A  policy  of  insurance  is  altered  by 
striking  out  the  words  in  the  body  of  the 
policy,  which  contained  a  warranty  to 
sail  at  a  certain  time,  and  inserting  an 
enlarged  time  in  the  margin.  Some  of 
the  underwriters  consented  to  the  altera 
ation,  but  the  defendant*  did  not  consent. 
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In  an  action  qpon  this  policy :  Held,  that 
the  alteration  did  not  avoid  the  policy. 
Sedoutere,    Fairiie  v.  ChrUtu.  331 

And  see  7  Taunt  Rep.  41 1. 

14k  Su^rs  are  insured  free  of  particular 
average.  The  whole  cargo  consisting  of 
64  hogsheads,  is  so  far  damaged  by  sea 
water,  that  the  amount  of  what  is  safe 
and  undamaged,  as  collected  from  the 
several  hogsheads,  does  net  exceed  one 
entire  hogshead.  In  an  action  against  the 
underwriter  for  a  total  toss:  Held,  that 
the  memorandum  in  the  policy,  fret  of 
partieukar  aurage^  protected  him  from 
all  liability.    iSdberg  \.  Peanotu        349 

Ifi.  There  is  no  fixed  rule  of  law,  with  re- 
gard to  the  time  after  which  a  missing 
ship  shall  be  reputed  to  be  lost  It  is,  in  all 
cases,  a  question  of  presumption,  to  be 
governed  by  the  circumstauces  of  the 
particular  case. 

If  a  ship,  for  which  the  underwriters,  (when 
a  demand  is  made  upon  the  policy,)  have 
paid  as  for  a  lost  ship,  should  chance  to 
turn  up,  she  is  to  be  considered  as  aban- 
doned, and  will  belong  to  the  underwri- 
ters.    Howttman  v.  Tkomtoru  248 

16b  In  effecting  a  policy  of  insurance,  a  cir- 
cumstance of  intelligence,  inserted  in 
LbtftT;!  Lists,  need  not  be  communicated 
to  the  underwriters,  however  important 
it  may  be  to  the  computation  of  the  risk; 
for  it  is  to  be  presumed  within  their 
knowledge,  and  to  have  been  taken  into 
account    Friere  v.  Woodhouse,  673 

INSURANCE  BROKER. 
See  PmivciVAL  avb  Aaxvr. 

1,  A  broker  is  not  entitled  to  set  off  returns 
of  premium,  which  became  due  after  the 
death  of  the  underwriter,  in  an  action 
brought  against  him  by  the  executors  of 
such  underwriter.  Houston  v.  BjobtrU 
mm,  88 

2.  Where  A.  at  Malaga,  directs,  by  letter, 
his  broker  in  London,  to  insure  1000^  on 
goods,  shipped  on  board  the  Pearl  from 
Gibraltar  to  Dublin ,-  and  in  the  conclu- 
sion of  his  letter  adds,  **  I  take  the  risk 
on  myself  from  this  (Malaga)  to  Gibraltar 
Bay,  where  I  shall  send  my  letters  on 
shore.*'  Held,  that  the  broker  was  liable 
to  an  action  for  negligence,  in  not  stating 
in  the  policy  that  the  goods  were  loaded 
at  Malaga.    Park  v.  Hammond,  80 

INNKEEPER. 

1.  An  innkeeper  who  has  license  to  let 
post  horses,  is  not  bound  by  the  common 
law  to  furnish  a  traveller  with  them, 
though  be  have  a  chaise  and  horses  at 
liberty  at  the  time  of  the  application,  and 
though  a  reasonable  price  be  tendered  to 
him  for  the  hire.    Dteaa  v.  Hides,        307 

S.  If  a  guest  demand,  and  have  exclusive 
possessicji  of  a  room,  for  the  purpose  of 


a  shop  or  warehouse,  he  exonerates  th« 
landlord  from  any  loss  he  may  sustain  ia 
the  property  which  he  keeps  in  that 
apartment;  but  if  he  have  not  an  exclu- 
sive possession  the  landlord  is  liable. 
Curtin  v.  Paekwoed,  909 

tNTEBEST. 
iSbc  Aflsincptrr. 

JUSTICE  OF  PEACE. 

1.  A  person  who  has  qualified  for  the 
office  of  justice  of  peace,  and  acts  as 
such,  must  have  a  clear  estate  of.lOOiL 
per  annum^  in  law  or  in  equity,  for  his 
own  use,  in  possession. 

2.  In  an  action  against  a  person  for  the 
penalty  given  by  the  statute  18  Geo.  2.  c 
20,  for  acting  as  a  magistrate  without  a 
proper  qualification,  no  notice  of  actioa 
is  necessary  under  the  provisions  of  the 
24  Geo.  2.  c*  44.     Wright  Y,  Hortm.   458 


LANDLORD  AND  TENANT. 

A  custom  for  the  tenant  of  the  farm,  in  a 
particular  district,  to  provide  work  and 
labor,  tillage,  sowing,  and  all  materials 
for  the  same,  in  his  away-going  year,  and 
for  the  landlord  to  make  him  a  reason- 
able compensation  for  the  same,  is  valid 
in  law,  notwithstanding  the  farm  be  held 
under  a  written  agreement,  provided  the 
agreement  does  not,  in  express  terms,  ex- 
clude the  custom.  Senior  v,  Armytage.  197 

LIB^L. 

Communications  which  take  place  between 
the  governor  of  a  distant  province  and 
his  Attorney-General,  are  confidential ; 
and  if  a  witness  be  interrogated  as  to 
their  substance  in  a  court  of  justice,  he 
is  not  bound  to  answer  any  questions  re- 
specting them. 

In  an  action  on  a  libel,  to  which  the  general 
issue  is  pleaded,  and  where  there  is  no 
justification,  the  defendant  may  give  in 
evidence  in  mitigation  of  damages,  not 
only  that  there  were  rumors  and  reports, 
of  the  same  tenor  as  the  libel,  previously 
current,  but  that  the  substance  of  the 
libellous  matters  had  been  pablished  in  a 
newspaper;  and  he  is  not  required  to 
lay  a  basis  for  this  evidence  by  producing 
such  newspaper  at  the  trial. 

The  delivery  of  a  pamphlet  by  the  governor 
of  a  distant  province  to  his  Attorney- 
General,  not  for  any  public  purpose,  but 
in  order  that  he  might  peruse  it,  is  ^uch 
a  publication  as  will  make  him  respon- 
sible in  an  action,  if  the  pamphlet  be  a 
libeL 


INDfX. 


275 


1ft  Ml  Mtion  against  a  goTeraor  of  a  colony 
Vy  tbe  Sarveyor-General,  wbo  held  thai 
app^iatmeot  io  the  colonr,  (soch  offiee 
being  an  office  fit  will)  for  suspending 
him  maliciously,  aad  withoat  probable 
caase,  it  is  necessary  for  the  plaintiff 
to  MPOFe  expresa  and  poaitive  malice. 
Wi^  ▼.  Gdrc  299 

LIEN. 

]•  In  an  action  of  trover  against  the  de- 
fendant, for  not  delivering  some  wine 
deposited  with  her  by  way  of  seearity  for 
an  advance  of  money.  Held,  that  it  was 
ot  a  sa£Bcient  evidence  of  a  conversion 
How  that  her  son,  who  acted  as  her 
al  agent,  refused  to  give  it  up;  and 
(  it  was  necessarv  to  prove,  that  he 
•;tcd  under  a  apeeUu  direction,  in  order 
to  render  the  defendant  liable. 
X  If  goods  are  deposited  as  a  security  for  a 
loan  of  money,  snch  deposit  constitutes 
something  more  than  the  right  of  U/ent 
and  it  is  to  be  inferred,  that  the  contract 
between  the  parties  is,  that  if  the  bor- 
rower do  not  pay  the  advance,  the  lender 
shall  be  at  liberty  to  repav  himself  by  a 
sale  of  the  deposit    FaUiomit  v.  Jktuy 
mm*  888 

LIMITATIONS,  STATUTE  OF 

The  admission  of  the  wife,  who  was  accus- 
tomed to  cpndnct  her  husband's  business, 
is  sufficient  to  take  the  case  out  of  the 
statute  of  limitations  in  an  action  against 
the  husband.  Anienan  v.  S^ndenon*   691 


M. 


MASTER  AND  SERVANT. 

.  A,  and  B.  are  partners  in  the  business 
of  public  carriers.  By  an  agreement  A, 
finds  horses  and  drivers  for  certain 
stages,  and  B.  supplies  them  for  the  re- 
maining stages.  They  are,  notwithstand- 
ing this  division  of  the  concern  between 
them,  responsible  for  the  misconduct  and 
negligence  of  their  servants  throughout 
the  whole  distance..  And  it  is  no  defence 
to  B^  that  the  servant  by  whom  an  injury 
is  committed,  was  the  9peciai  servant  of 
A^  and  hired  and  paid  by  A.  alone. 
Weyland  v.  EVwu,  287 

SL  The  act  of  the  servant  will  not  bind  the 
master  in  actions  of  tori  to  the  same  ex. 
tent  as  in  actions  of  contract  Harding 
▼.  Qrwning.  881 

MONEY  HAD  AND  RECEIVED. 

9m  AsSUMMtT  ASH  AcTioir. 


N 

NAVIGABLE  RIVER. 
8u  BxiriraTT  o.  Mobta,868^ 

NBGUGENCB 
See  AcTiov. 

I9EUTRAL8. 
See  Alxbjt  xvxxv.    IvsvaAvea. 


O. 

ORDER.    (Jvnas's) 
See  P^aTicirxiAB* 

P. 

PARTICULAR  OP  DEMAND. 

The  defendant  cannot  make  at  the  trial  ot 
the  cause,  any  such  objection  to  the  par 
ticulars,  which,  if  made  earlier,  the  plain- 
tiff or  the  court  might  have  rectified. 
Lovelock  V.  CheoeUy,  653 

PARTNERa 

1.  An  authority  to  execute  a  deed  must  be 
by  deed ;  and  if  one  partner  acknowl- 
edge that  he  gave  another  partner  autho 
rity  to  execute  a  deed  for  him,  the  pre* 
sumption  is,  that  it  was  a  legal  authoritVt 
which  must  be  under  seal  and  produced. 
An  acknowledgment  is  not  sufficient. 
StetgUiz  V.  Eeginion.  141 

8.  First,  upon  the  dissolution  of  a  parmer- 
ship,  and  a  mutual  statement  and  settle- 
ment of  accounts,  there  is  an  implied 
promise  in  law,  on  the  part  of  him 
against  whom  a  balance  is  found,  to  pay 
his  co-parmer;  and  an  express  promise 
to  pay  is  not  necessary.  Secondly,  a 
partnership  is  commenced  by  articles 
unsealed,  in  which  is  contained  an  agree- 
ment for  a  partnership  deed.  Such  part- 
nership may,  at  any  time  be  dissolved 
by  parole :  and  though  one  partner  refuse 
to  sign  the  deed,  when  tendered  to  him, 
he  is  not  thereby  precluded  from  recover- 
ing a  balance  due  to  him  on  the  partner- 
ship account  in  an  action  of  a$»ump$it 
BaMraw  v.  Imber.  868 

PATENT. 

1.  A  patent  is  void.  First,  if  the  specifica- 
tion omit  any  ingredient,  which,  though 
not  necessarjr  to  the  composition  of  the 

.  thing  for  which  the  patent  is  claimed,  is 
a  more  expeditious  and  beneficial  mode 
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of  prodacin^  the  manafaetore;  tDd  se- 
con^lyt  if  previous  to  the  patent  beings 
grantedy  the  article  has  been  publicly 
Tended  (though  only  four  months)  by 
the  patentee  himself.  Wood  v,  Zimmer,  5S 

S.  First— Sem^  that  the  patent  should  be 
a  general  index  to  the  specification,  and 
state,  in  substance  and  outline,  t^hat  is 
thereafter  set  out  in  circumstance  and 
detail  in  the  specification. 

Secondly^— SemMe,  that,  if  a  patent  be  taken 
for  more  of  a  machine  than  is  strictly  the 
inventor's  own  addition  or  improvement, 
it  is  good.    Hiil  v.  Thomjuon  tt  a/.     636 

PAYMENT  OF  MONEY  INTO  COURT. 
Set  AiiuxMXT. 

PENALTY. 
Su  AeaaaxavT,  1. 

PLEADING. 
Vidt  Bbu  v.  Sbaw,  898. 

POLICY. 
Set  IirtinuMos.    BASKBVPr. 

PRACTICE. 
Su  Paeticvlaib,  Airn  WiTims. 

PREMIUMS  OF  INSURANCE. 
See  IvsuEAKcx. 

PRINCIPAL  AND  AGENT. 

I,  A,  if  Co^  of  Uverpooi,  employ  /2.  4*  Co. 
as  Uieir  bankers  there.  JL  i  Co,  keep 
an  account  in  London  with  J,4rL,  But 
A,  4r  Co.  have  no  account  with  J.  ^  L. 
A,  4*  Co.  direct  their  agents  in  London  to 

Say  moneys  **  to  their  account,'*  at  the 
ouse  of  J.  4r  L.  As  A,4r  Co.  had  no  ac- 
count of  their  own  with  J.  4*  L-,  but 
through  the  medium  of  i2. 4*  Co.  of  Livers 
pool/  and  as  their  agents  had  been  in  the 
nabit  of  paying  moneys  of  A,  4*  Co,  to  the 
account  of  iZ.  4*  Co.  at  the  house  of  the 
London  bankers  of  R.  4*  Co.:  Held,  that 
the  direction  of  il.  4*  Co.  to  their  agents, 
to  pay  to  **  their  account,"  was  sufficiently 
complied  with,  by  a  payment  made  to  the 
account  of  R.  4*  Co.,  as  the  agents  had 
been  in  the  habit  of  doing.  Breed  v. 
Green.  204 

S.  A  broker  is  a  witness  to  prove  a  con- 
tract ;  but  in  an  action  brought  against 
the  principal  for  negligence  and  miscon- 
duct in  the  course  of  his  employment,  in 
the  purchase  of  certain  bales  of  tobacco, 
the  broker,  who  made  the  contract  for 
him,  cannot  be  called  to  prove  there  was 
no  negligence  or  misconduct  in  the  exe- 
cution of  it,  without  a  release  from  the 
principal.    Geoere  v.  Mamwaring.      130 

8.  A»  accepts  a  bill  made  payable  at  the 


house  of  the  defendants,  which  is  indorsed 
to  the  plaintilTs  who  discounted  it  The 
bill  is  presented,  when  due,  to  the  defen- 
dants and  dishonored.  Two  days  after- 
wards, the  money  to  take  up  the  bill  is 
forwarded  to  the  defendants ;  and  they  are 
requested  to  foilow  it  into  whatsoever 
hands  it  may  be.  They  tender  the  money 
to  the  plaintiffs,  who  had  sent  back  th« 
bill  the  day  before,  to  the  drawers.  Mean- 
time the  defendants  receive  an  or^r 
from  a  house,  to  which  the  letter  indos 
ing  the  remittance  referred  them  for  ad« 
vice,  to  hold  the  money  to  the  credit  of 
that  house,  as  they  had  by  the  desire  of 
A.,  the  acceptor,  advanced  him  to  tht 
amount  of  the  money  then  in  the  defen- 
dant's hands,  for  the  purpose  of  taking 
up  the  bill :  Held,  that  this  was  a  sufficient 
countermand  of  the  money  on  the  part  of 
A.t  and  that  the  defendants  were  not  liable 
to  an  action  for  money  had  and  received.' 
brought  by  the  plaintiffs  on  again  getting 
the  bill  into  their  possession.  Stewart 
V.  P9y.  378 

4.  A  letter  written  by  an  agent  (though  not 
known  to  be  such  by  the  party  to  whom 
the  letter  was  written)  speaking  of  a  ship 
as  kit  own  ship,  is  not  conclusive  against 
him  in  an  action  on  a  policy  of  insurance, 
in  which  the  question*  of  ownership  is 
raised.  He  may  still  prove  that  he  is 
only  an  agent,  and  that  others  are,  in  fact, 
owners  of  the  property.   TuUoek  v.  Boyd, 

487 

PRINCIPAL  AND  SURETY. 

1.  The  neglect  of  the  obligee  to  give  notice 
to  the  surety,  that  the  principal  had  made 
default,  does  not  discharge  such  surety; 
but  if  the  obligee  (without  the  privity  of 
the  surety)  enter  into  an  engagement 
with  the  obligor,  and  deprive  himself  of 
the  power  of  suing  him,  whereby  the 
surety  is  prevented  from  coming  into  a 
Court  of  Equity  for  relief,  he  is  then  dis- 
charged but  not  otherwise.  Orme  v. 
Young.  84 

2.  A  bond  is  given  to  A.,  B,  4*  C^  by 
the  plaintiff  and  defendant,  who  were 
sureties  for  D.  The  plaintiff  is  obliged 
to  pay  the  bond,  and  brings  an  action 
against  his  co-surety  for  contribution.  A 
defence  is  set  up,  that  the  principal  had 
paid  money,  specifically  on  account  of 
this  bond,  to  one  of  the  obligees,  and  that 
such  obligee  had  carried  it  to  the  account 
of  the  bond :  Held,  that  any  declaration 
of  the  obligee,  upon  what  account  be  re- 
ceived the  money,  or  how  he  bad  applied 
it,  (unless  such  declaration  were  made 
at  the  lime  of  payment,)  was  not  evi- 
dence; and  that  such  obligee  must  be 
called  as  a  witness. 

8.  Though  time  given  to  the  principal  will, 
under  certain  circumstances,  exonerate 
a  surety ;  yet  time  given  to  a  surety  with* 
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vvt  the  pririty  of  his  co-^nretj,  will  not, 
upon  his  papng  the  debt,  affect  his  right 
for  eontributioD  against  such  co-sorety. 
Dunn  T.  She,  899 

PRIZE. 

here  a  ship  is  seized  by  the  commander 
of  one  of  His  Majesty's  vessels  as  a  prize, 
and  is  afterwards  released  withoat  any 
sait  being  instituted  against  her,  if  the 
plaintiff  have  any  ground  of  complaint 
Jiis  redress  is  in  a  Court  of  Admiralty; 
and  no  action  can  be  maintained  at  com- 
mon law,  either  of  trespass  for  seizing  the 
ship,  or  of  false  imprisonment  for  con- 
fining the  captain  and  mariners.  Faith 
r,  Feanon,  113 

PROMISSORY  NOTE 
See  Bills  ov  EzcaAves. 

Firsts— In  an  action  against  the  payee  of  a 
promissory  note,  who  was  likewise  the  in- 
dorser:  Held,  that  his  indorsement  was 
an  admission  of  the  handwriting  oC  the 
drawer. 

Becond^^The  payee  is  entitled  to  notice  of 
the  dishonor  of  the  note,  although  there 
were  no  consideration  between  him  and 
the  maker.    Free  r.  Hawkini*  660 


plea  of  nil  hdbuU,  dec,  cannot  be  pleaded, 
nor  can  evidence  be  given  which  amounts 
to  it.    Farry  v.  Howk,  489 

RIGHT  OP  WAT. 
See  HiaawAT,  S. 

RIOT  ACT. 

1.  In  an  action  on  the  riot  act,  and  upon 
the  6Sd  Geo.  8.  c  130,  against  the  hun- 
dred. Held,  that  burning,  though  specifi- 
cally mentioned  in  a  clause  of  the  statute, 
as  distinct  from  a  demolishing  or  pulling 
down,  is  included  in  the  latter  terms. 
QiMBre,  if  a  staith,  which  is  a  place  of 
deposit  for  coals,  is  an  erection,  building, 
or  engine  within  the  meaning  of  the  first 
and  second  sections^  of  the  statute  63 
Geo.  8.  c.  180.  Neeham  v.ArmUrong.  406 


QUANTUM  MERUIT. 
See  Aonav. 


RENT. 

The  4th  sect  of  sut   11  Qto,  S.  c.  19, 

which,  in  the  case  of  goods  carried  away 
to  avoid  payment  of  rent,  gives  a  sum- 
mary remedy  before  two  magistrates, 
provided  the  value  of  the  goods  shall  not 
exceed  90L,  does  not  take  away  the  juris- 
diction of  the  King's  Superior  Courts. 
Honefatt  v.  Dtny,  147 

RELEASE. 
Set  Wmraiis. 

REPLEVIN. 

See  Rbst. 

In  an  action  of  replevin,  the  landlord's  title 
wider  which  the  tenant  has  gained  pos- 
session of  the  premises  cannot  be  dis- 
puted, although  the  tenant  be  prepared  to 
show,  that  the  premises  have  been  fraudu- 
lently conveyed  to  the  landlord,  and  that 
the  actual  title  J9  vested  in  another.  The 


SA 


SALE. 
See  Statuts  or  Fbauds,  S. 

SEDUCTION,  ACTION  FOR. 

In  an  action  brought  by  a  parent  for  the 
seduction  of  his  daughter,  it  is  not  neces- 
sary to  sustain  the  action,  that  the 
daughter  should  be  prodiAsed  as  a  witness 
at  the  trial.    Fanner  v.  Joeeplu  461 

SCRIVENER. 

See  ArroBiTzr  avd  Bavkbupt,  13. 

An  attorney  whose  principal  business  is  in 
the  transaction  of  annuities,  for  which  he 
charges  a  commission,  and  who,  in  the 
course  of  obtaining  them  for  those  who 
employ  him,  receives  large  deposits  of 
money,  which  he  pays  into  a  banker's 
hands  in  his  ovon  name,  is  not  a  scrivener 
within  the  bankrupt  laws.  Hurd  v 
Brjfdgee.  664 

SEAWORTHINESS. 
See  Imsvbabgk,  6. 

SHERIFF. 

1.  Where  a  debtor  is  discharged  under  the 
insolvent  act,  his  property  is  vested  in 
the  clerk  of  the  peace  until  assignees  are 
chosen, and  afterwards  in  his  assignees; 
and  although  he  be  permitted  to  continue 
in  possession  of  his  property,  and  to  act 
as  ostensible  owner,  no  creditor  can  take 
his  goods  in  execution,  and  compel  tha 
sheriff  to  make  a  sale.  His  remedy  is  to 
obtain  a  distribution  under  the  act;  or, 
in  case  of  fraud,  to  applv  to  have  the  di»> 
charge  set  aside,  mndle  v.  BdL  161 
In  an  action  against  the  sheriff  for  aa 
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tsfp6,  the  regutftr  way  of  ooDneotinf 
him  w:.th  his  officer,  so  as  to  make  him 
responsible  for  his  act,  is  by  the  prodac- 
tion  of  the  warrant.  Bat  any  recognition 
by  the  sheriff  that  the  officer  acted  under 
his  authority,  will  dispense  with  the 
necessity  of  producing  it.  An  indorse* 
ment  upon  the  writ,  (returned  and  filed 
by  the  sheriff,)  of  the  name  of  the  officer, 
is  not  sufficient  to  make  the  sheriff  re8pon<> 
sible,  without  pro^ring  that  his  name  was 
written  upon  it  by  the  authority,  of  with 
the  privity  of  the  sheriff.  The  writ,  with 
the  sheriff *s  return  upon  it,  is  only  evi« 
deuce  against  him  to  the  extent  of  his 
duty  uoder  it ;  and  it  is  no  part  of  his 
duty  to  annex  the  officers*  name  to  the 
return.    HUir.  Leigh,  S17 

••  It  is  sufficient  to  eicuse  the  sheriff  in  an 
action  against  him  for  a  false  return, 
''that  the  defendant  forcibly  rescued 
himtdf^  provided  the  fact  be  so :  but  if 
the  defendant  escape,  owing  to  the  neg- 
ligence of  the  officer,  this  will  not  justify 
the  return  of  a  raeue.  Fermar  v.  Phil' 
lipM.  637 

bHIP. 

I.  A^  B^  and  C,  are  part  owners  in  a  ship. 
A,  directs  B.  and  C.  not  to  order  any  re. 
pairs  in  their  joint  names,  and  informs 
them  that  he  will  no  longer  consider  ihem 
as  managing  owners.  Repairs  were  done 
in  their  joint  names  upon  the  direction 
of  the  captain  employed  by  B.  and  C. 
Held,  that  A,  was  jointly  liable.  Gleo' 
doa  r.  Thikiar.  686 

SLANDER. 
See  Liast. 

1.  In  an  action  for  slander,  it  is  not  compe- 
tent  for  the  defendant  under  the  general 
issue,  to  offer  in  mitigation  of  damages, 
evidence  that  the  specific  facts  in  which 
the  slander  consists,  and  for  which  the 
action  is  brought  were  communicated  to 
him  by  a  third  person.  MUU  v.  Speiv- 
etr,  633 

S.  No  action  can  be  maintained  against  a 
counsel,  for  words  spoken  in  a  judicial 
proceeding,  provided  they  are  pertinent 
to  the  cause,  and  that  no  malice  against 
the  individual  who  is  the  subject  of  the 
words  be  proved  against  him.  Hodgion  v. 
Searkit,  Esq.  0S1 

STAGE  COACH. 
See  CAUBtin. 

STATUTES. 

See  Saiv. 

1  Notwithstanding  there  aas  been  no  notice 
to  dispute  commission,  act  of  bankruptcy, 
Sec  under  the  46  Geo.  8.  c  186.  a.  10,  vii 


prooeadiMgs  are  not  ooocliisive  avtdenea 
of  the  facta  therein  staled ;  bat  the  ooQrt  is 
still  to  form  a  judgment  upon  them*  whe- 
ther they  prove  an  act  of  bankruptcy  or 
not.    Btorden  V.  FometalL  190 

2.  A,  contracts  to  sell  to  B.  some  Russian 
hemp ;  and  the  ship  on  board  of  which 
the  nemp  is  to  be  conveyed  is  to  sail 
from  Si,  Petenburgh  by  a  given  day.  A, 
is  the  importer  of  the  hemp.  By  the  stat 
10  and  II  W.  3.  c.  d,  it  is  ille^  for  any 
subject  of  this  realm  to  carry  on  a  trade 
with  Rustia^  unless  he  be  a  member  of 
the  fellowship  of  merchants  trading  to 
those  Countries.  A.  is  not  a  member  of 
the  company ;  bat  the  hemp  is  protected 
at  the  landing  scale  and  in  the  dock^  by. 
using  the  name  of  a  broker,  who  was  one 
of  the  fellowship.  Qu^trt,  if  this  be  such 
an  illegality  in  the  contract  as  to  render 
it  void,  and  entitle  B.  to  avail  himself  of 
it,  as  a  defence  to  an  action  brought 
against  him  by  A,  for  not  fulfilling  his 
agreement    Oroee  v.  tutpaste.  106 

3.  A,  4*  Co.  guarantied  to  A  ^  Co.  pajrment 
for  any  gM>ds  which  they  mij^ht  suppljT 
to  C.  Within  a  certain  period,  at  a  credit 
of  two  and  two  months.  C.  becomes  in- 
debted to  B.  4r  Co.  for  goods,  and  gives 
them  three  bills  of  exchange  in  payment 
indorsed  by  i4.  «!  Co^  who  shortly  after- 
wards become  bankrupts.  One  of  these 
bills  was  dishonored  before,  and  the  other 
two  bills  after,  their  bankruptcy.  C.  was 
likewise  indebted  to  iB.  4*  Co*  before  the 
bankruptcy  of  A,  4  Cih  for  some  goods 
which  they  had  a  right  only  to  call  on  C. 
to  give  them  a  bill  at  two  months,  at  the 
time  of  A,  4"  Ca.^e  commission.  Held, 
that  in  an  action  brought  upon  the 
guaranty  against  A,  4*  Co^  their  cer- 
tificate was  a  good  defence,  by  virtue  of 
the  statute  49  Geo.  3.  c.  121.  s.  9,  etd 
anUrabylLB.     QaekeU  v.  Uadm,  213 

4.  In  an  action  against  the  hundred.  Held, 
that  they  are  only  liable  for  things  de- 
molished b^  the  rioters,  or  destroyed  in 
the  demolition  uf  the  house,  and  not  for 
any  goods  stolen  or  lost  from  the  pre- 
mises.   South  V.  Boil0n.  301 

6.  In  an  indictment  upon  the  43  Geo.  9.  c 
68 ;  Semble,  that  the  words  <«  some  other 
grievous  bodily  harm**  must  be  construed 
to  extend  to  such  Wounds  only  ax  are  in- 
flicted upon  a  rilai  part  of  the  body.  Re* 
V.  Akenhead.  469 

(6  0£0. 1  c  30.  s.  46.) 
See  BAMKavrr,  9. 

(18  GEO.  ft.  e.  SO.) 
See  ivsTicx  w  PaACB»  L 

(63  GEO.  &  e.  130.  a.  1  A  ft.) 
V.  iierUi,  a69k 

See  Ri«T  AcTy  1. 
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(ii  Swt,  1.  c.  19.) 

mSClAlA  CONTRACT. 
See  Af  luxniT,  4. 

SPEClftCATION. 
Stt  Patbitt,  I,  8. 

STOPPAGE  IN  TRANSITU. 
U  When  the  mftster  of  a  ship 


reoeives 
goods  on  board,  and  giTos  a  receipt  for 
Uiem,  it  is  his  dnty  not  to  deliver  the  bill 
of  lading  except  to  the  person  who  can 
give  the  receipt  in  exchange.  A,  sells 
goods  to  be  delivered  free  on  board  a  par- 
ticular ship:  he  loads  them  un  board, 
and  takes  a  receipt  from  C  which  pur- 
ports that  the  gocxls  were  received  **  for 
and  on  aceonnt  of  AJ*  Before  the  de- 
livery B.  had  sold  the  goods  to  D,,  who, 
without  the  knowledge  and  coDseot  of  A*^ 
obtains  a  bill  of  lading  from  C.  B,  be> 
ooiBes  insolvent*  He\6f  that  A,  is  en^ 
tilled  lo  stop  the  goods  m  /rtfiut/n,  and 
that  C.  having  refused  to  deliver  them, 
on  the  production  of  the  receipt,  is  an- 
swerable to  iL  in  an  action  of  trover. 
AJs  right  would  have  been  the  same, 
although  the  receipt  had  not  contained 
the  restrictive  words,  but  had  been  in  the 
general  form.  Craveif  v.  jR^cfer.  100 
S.  Aa  order  sent  by  the  vendor  to  the 
Wharfinger  to  deliver  the  goods  to  the 
Teadee,  provided  nothing  remains  to  be 
done  but  make  the  delivery:  but  if  any 
thing  remain  to  be  done,  for  eiarople, 
weighing,  the  property  does  not  pass,  and 
tte  right  of  stoppage  In  hufuiiu  is  not 
dslealed  till  fbal  be  passed.     WUhen  r. 

8.  A^  being  in  bad  eirtsumstances,  goes  to 
Giaigow,  and  obtains  goods  from  ]f.,  pay- 
ing for  them  by  a  bill  apon  a  house  in 
London^  which  house  he  knows  to  be  in- 
solvent. The  goods  are  shipped  at  Leiih  / 
the  invoice  and  reeeipt  made  out  to  A,; 
and  they  are  afterwards  delivered  to  a 
Wharfinger  in  London,  who  receives  a 
itotice  from  the  original  vendor  (A.)  to 
hold  them  for  him.  A.  becomes  a  bank* 
rapt.  In  trover  by  A,  against  the  wharf- 
inger for  the  benefit  of  his  assignees: 
Held,  that  J9/tf  right  cfC  stoppage  in  thuu 
sftii  was  gone;  but  that  there  might  still 
be  a  question  for  the  jury,  wheUier  the 
Mde  was  not  made  under  such  gross  cir*" 
tmastaiioM  of  ftwid  as  to  vacate  the 
ddstraet  altoseAer.  Nohk  yt.  Adams,  348 

C  Jl^  in  London,  orders  goods  of  B,,  in 
MuMkedetf  B.  forwards  thein  by  a  czv- 
Mr  to  London.  Whilst  they  are  on  their 
tfwnsit,  B.  heafi  of  A*i  insolvency,  and 
directs  the  oarHer  to  stop  thetn ;  and  for 

*    thai  pafpoee  he  makes  out  a  new  invoice 


to  !>.,  which  lie  transmits  to  the  cAee  of  • 
the  carrier  in  London.  The  goods,  by  a 
mistake  of  the  carrier,  are  delivered  to 
A.,  who  becomes  a  bankrupt:  his  assign- 
ees claim  to  retain  them :  Held,  that  B. 
had  a  right  to  recover  them  in  an  action 
of  trover  againii^  the  assignees  of  A.  LUt 
V.  CmoUy.  aSft 

8UBP(£NA. 

Su  EtXDxirGX,  %. 

The  name  of  a  witness,  though  not  in  the 
original  subpceua,  may  be  inserted  in  the 
writ  at  any  time,  if  she  have  been  regiw 
larly  sefved  with  a  copy.  Wakejtdd  v. 
GalL  626 


TENANT  AT  WILL. 

Tenant  at  will  is  not  liable  to  general  re- 
pairs; he  is  bound  to  use  the  premises  in 
a  husbandlike  manner,  but  no  further. 
Jkroffidi  V.  MUher.  7 

TRESPASS. 

1.  Ih  an  action  of  trespass  for  fhlse  impri- 
sonment, a  constable  may  justify  under 
the  general  issoe,  thoagh  he  acted  with- 
out a  warrant,  provided  there  were  a 
reasonable  charge  of  felony  made;  al- 
though he  afterwards  discharges  the  pri* 
soner  without  taking  him  before  a  magis- 
trate; and  although  it  should  turn  out,  in 
fact,  that  no  felony  was  committed.  But  a 
private  individual  who  makes  the  cbaiige, 
and  puts  the  constable  in  motion,  cannot 
justify  under  the  general  issue :  be  must 
plead  the  special  circumstances,  by  way 
of  justification,  in  order  that  it  may  be 
seen  whether  his  suspicions  were  rea- 
sonable.   MeChughan  v.  Clayton,     478 

3.  In  trespass,  there  are  two  independent 
parishes  in  one  district,  as  St.  Jonn*s  and 
St.  James's  in  CUrkenweUg  if  the  trespass 
be  stated  to  have  been  committed  in 
CkrkenweM,  generally,  and  be  proved  to 
have  been  committed  in  the  parish  of 
St  James's  it  is  a  fatal  variance.  Taylor 
V.  Hooman.  633 

TRUSTfifi. 

No  action  at  law  will  lie  against  trustees, 
either  by  their  oeirftM  que  trusi,  or  in  case 
of  his  bankruptcy,  by  the  assignees  of 
su6h  cestui  fue  trud.    AUen  v.  Imlet.  641 

Trover. 

iSee  BawKnirrr,  13t  16. 

A  letter  from  the  plaintilTs  attorney  to  the 
Secretary  of  the  West  India  Dock  Co., 
claiming  the  delivery  of  some  cofiee  in 
the  possession  of  the  company,  at  their 
do6ks,  adding, « that  he  was  instructed  to 
take  legal  measures  if  it  were  not  de- 
livered forthwith,**  is  not  a  notice  of  ao> 
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tion  within  the  meaning  of  the  39  Geo.  8. 
c  69.  8. 185;  the  act  which  incorporates 
the  company.  Qumrtf  if  the  notice  tthoald 
not  be  to  the  treasarer  of  the  company  1 
Uwit  r.  Smiih.  37 

TOLLS. 
Sec  AituxMrr,  7. 


U, 


USAGE. 

1.  A  usage  of  trade  cannot  be  set  np  to 
contravene  an  express  contract  There- 
fore, when  il.  agreed  to  sell  to  B.  a 
qaantity  of  bacon,  which'  he  warranted  to 
be  of  a  particular  quality,  part  of  which 
B.  weighed  and  examined  upon  delivery 
at  the  wbarfinger*8,  and  paid  for  the 
whole  by  a  bill  at  two  months,  but  before 
the  bill  became  dae,  gave  notice  to  A»  that 
the  bacon  was  not  agreeable  to  the  con- 

*  tract :  Held,  that  A,  could  not  give  in  evi- 
dence a  custom  in  the  bacon  trade,  that 
the  buyer  was  bound  to  reject  the  con- 
tract, if  dissatisfied  therewith,  at  the  time 

.    of  examining  the  commodity;  and  that, 
having  neglected  to  do  so  in  the  first  in 
stance,  he  was  excluded  from  future  ob- 
jections.    Yeator  v.  Pym.  95 

USE  AND  OCCUPATION. 

f*hough  an  agreement  for  use  and  occupa 
tion  is  void  by  the  statute  of  frauds, 
nevertheless,  if  the  tenant  take  posses- 
sion of  the  premises  under  it,  he  becomes 
a  tenant  at  will ;  and  recourse  may  be 
had  to  the  original  agreement  to  calcu- 
late the  amount  of  rent  Dt  Mtdina  v. 
PoUoru  47 

USURY. 

1.  iln  in  consideration  of  a  certain  sum  of 
money,  conveys  premises  to  B.,*  at  the 
same  time  an  agreement  is  entered  into 
between  them,  that  A,  shall  re-purchase 
the  same  premises,  within  fifteen  months, 
at  a  considerable  advance  npon  the  origi- 
nal purchase  money ;  and  B.  agrees  to 
sell  and  reconvey  at  such  advance: 
Held,  that  in  point  of  law,  such  contract 
was  not  usurious,  unless  it  was  intended 
as  a  cover  for  a  loan  of  money,  which 
was  a  question  of  fact  for  the  jury.  MeU 
oal/y.  Brown,  S95 

f  ii.  employs  B.  to  get  a  bill  discounted, 
and  agrees  to  give  him  a  sum  of  money 
beyond  the  legal  interest  B.  procures 
C.  to  discount  it,  who  requires  B.  to  in- 
dorse the  bill,  but  takes  no  more  than 
legal  interest  upon  the  discount  B.  then 
pays  over  to  A,  the  proceeds  of  the  bill, 
MifitM  the  sum  which  A,  had  agreed  to 


give  him  for  procuring  the  discount: 
Held,  that  in  an  action  against  A.,  brought 
by  the  indorsee  of  C,  ii.  could,  not  defend 
himself  on  the  ground  of  usury  between 
him  and  B.    Jonu  t.  Damdaon. 


V. 

VARIANCE. 
See  BAVKBvrr,  %    Tbxsfass,  % 

VENDOR  AND  PURCHASER. 
&e  AvcTiovBia  ASB  AssvMPStr. 

W. 

WARRANTY. 

See  Pbibcifal  abb  Aoxbt. 

Crib-biting  is  no  such  unsoundness  in  a 
horse,  as  to  entitle  a  purchaser  who  haa 
bought  under  a  general  warrantry,  to 
maintain  an  action  for  the  breach  of  it 
upon  this  fault  only.  Broennenburg  ▼. 
Haycodc  680 

WAGER. 

I.  A,  lays  a  wager  of  S5  guineas  with  BL 
upon  the  event  of  a  horse  race,  and  C 
takes  the  ristk  of  ten  guineas  (part  of  the 
twenty-five)  as  his  share  of  it  A.  wins 
the  wager;  but  before  he  receives  the 
wager  from  B.,  he  pays  C.  ten  guineas 
as  his  portion  of  the  faiet  B.  never  paid 
the  wager  to  iC  and  all  hope  of  obtaining 
it  was  lost  Held,  that  A,  was  not  en- 
titled, notwithstanding  the  statutes  of 
gaming,  to  maintain  an  action  for  money 
had  and  received  against  C  for  the  ten 
guineas  he  had  paid  him.  Simpmm  v. 
Blm.  739 

WITNESa 

A.  who  is  indebted  to  B.,  gives  him  a  bill 
of  C.  to  get  discounted.  B.  instead  of 
discounting  it,  holds  it  as  a  security  for 
the  debt  of  ul.,  contending  that  A»  gave  it 
to  him  by  way  of  payment  of  his  debt 
In  an  action  upon  the  bill,  brought  by 
B.  against  C,  A.  is  not  a  ciimpetent 
witness  to  prove  on  the  part  of  the  de- 
fendant, that  he  delivered  the  bill  to  BL 
merely  to  get  it  discounted,  not  as  pay- 
ment, without  a  release.  Because  in  the 
event  of  the  plaintiff's  recovery,  he 
would  be  liable  to  the  costs  of  the  actiou 
against  C.  as  epeeial  damage  in  an  action 
against  himself  for  a  violation  of  his 
du^.    Harmon  v.  Laabrey,  990 

9.  Where  a  wimess  is  examined  on  iaier* 
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rogatories  by  the  platntUT,  and  cross  in- 
terrogatories on  the  part  of  the  defendant, 
although  it  should  appear  when  his  evi- 
dence is  read  at  the  trial  that  he  was  an 
interested  witness,  and  ought  to  have 
been  released;  his  evidence,  notwith- 
standing, may  be  read,  without  proving 
him  to  have  been  released  previously  to 
such  examination.  The  objection  is  too 
late  at  the  trial,  and  should  have  been 
made  at  the  time  he  was  examined. 
(Me  ▼.  PakakL  483 

3l  When  a  witness's  character  is  attacked 
in  a  court  of  justice,  the  questions  should 
be  confined  to  his  general  conduct,  and 
should  not  point  at  specific  charges. 
Skarp  y.  Seogmg,  617 

4»  The  examination  of  a  prisoner  before  a 
magistrate,  who  examines  such  prisoner  |2. 
as  a  Wiinesa,  although  he  holds  out  no 
threat  or  inducement,  caanot  be  used 
against  him.    Bex  ▼•  Wibon,  697 

6.  It  is  an  objection  to  the  competency  of  a 
wimess,  who  comes  to  dischaiige  certain 
premises  from  a  rate,  that  he  has  pro- 
perty of  the  kind  in  question,  in  the  oc- 
cupation of  a  tenant,  subject  to  such  rate 


if  established;  and,  therefore,  his  own 
reversionary  interest  may  be  affected 
thereby.    Rhodee  v.  Ainaworth,  619 

WRIT. 

In  an  indictment  under  Ld.  Elienbonufh*» 
act,  for  cutting  and  maiming  a  shenflT's 
officer,  it  is  incumbent  on  the  prosecutor, 
not  only  to  produce  the  warrant  made  out 
by  the  sheriff  to  the  officer,  but  likewise 
the  writ    Bex  v.  Meadt,  693 

WHIT  OP  RIGHT. 

1.  Tender  of  the  demy  mark:  and  what  die 
demandant  is  bound  to  prove  upon  such 
tender,  previous  to  the  defendant  being 
put  upon  proof  of  his  title. 
Evidence  of  a  general  perception  of  ths 
rents  of  the  tenements  of  which  those  de> 
manded  formed  part, — ^Held,  to  be  suf^ 
ficient  proof  of  possession  to  support  a  fine 
levied  with  proclamations,  a!jg^inst  tha 
plea,  quod  pmiie  Jlnie  nil  habueruni,  dbc, 
so  as  to  bar  the  heir  who  never  made 
actual  entry  after  the  death  of  his  anoea* 
tor.    Hardinan  v.  Ckgg.  M7 
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Sittings  after  Michaelmas  Term,  57  George  IIL,  1816. 


SITTINGS  AFTER  TERM  AT  GUILDHALL. 


WILSON  V.  MILLAR  et  al. 

A  captain  of  a  ahip  b  not  juitified  in  Mlling  the  eargo  at  a  foreign  port,  although  it  be  im* 
poetible  to  proaecate  the  original  voyage,  and  although  a  aale  of  the  gooda  la  the  moat 
beneficial  courie  for  the  owner. 

This  was  an  action  on  the  case  brought  by  the  plaintiff*,  the  freighter  of 
goods,  against  the  defendants,  the  ship-owners  and  captain,  for  having  troprop- 
eily  sold  a  cargo  of  goods  intrusted  to  them.  The  declaration  contained  also  a 
count  in  trover. 

The  plaintiff,  having  an  establishment  at  Ooree  and  Senegal^  had  shipped  on 
board  the  defendants*  ship,  the  Hope^  a  caigo  of  goods,  consisting  of  crates^ 
earthen  wares,  blues  from  /m/ta,  and  other  commodities,  amounting  to  14,000/. 
According  to  the  terms  of  the  charter-party,  the  ship  was  to  proceed  to  such 
ports  or  places  on  the  coast  of  *^frica  as  the  freighter  should  direct,  and  ^^^ 
should  there  receive  on  board  such  lading  as  the  freighter  should  direct,  ^ 
and  proceed  therewith  to  the  port  of  Lofiaon.  Paterton^  the  captain,  had  re» 
ceived  a  bill  of  ladinff  to  deliver  the  caigo  at  tlie  ports  of  Stfugal  and  Chree  lo 
WiUiam  Waierlana,  Ader  the  Hope  had  proceeded  for  some  time  upon  her 
voyage  she  was  captured  bv  an  American  privateer,  which  plundered  her  of 
half  the  caigo.  Seven  or  eight  American  seamen  were  then  put  on  boards 
who  rummaged  the  hold  for  porter,  doing  considerable  mischief  to  the  cargo,  and 
Temained  in  possession  several  weeks.  The  vessel  was  saved  by  means  of  Pater* 
mm,  the  master,  who  prevailed  u|x>n  the  AmerieanM  to  allow  the  vessel  to  be  car- 
sied  to  Bermuda^  under  an  engagement  that  they  should  not  be  considered  as 
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prisoners  of  war.  Upon  entering  the  port  of  Bermuda^  the  Hope  fell  in  with 
a  British  ship  of  war,  the  Ganymede^  who  sent  men  on  board  who  took  her 
into  the  harbor.  The  captain  and  crew  of  the  Ganymede  afterwards  claimed 
salvage,  and  had  one-sixteenth  decreed  to  them.  Upon  the  arrival  of  the  ves- 
sel at  Bermuda^  the  sails  had  been  destroyed,  and  the  water  let  in  ;  the  boats, 
which  are  essential  to  an  African  voyage,  had  be^n  taken  away,  and  none 
could  be  built  in  less  than  three  months.  The  cargo  consisting  of  perishable 
commodities,  and  the  captain  not  being,  able  to  procure  seamen,  he  considered 
it  to  be  impossible  tq  prosecutes  the  original  voyage :  he  sdd  the  remaining 
cargo,  and  transmitted  the  product  to  the  owner. 

*  Scarlett y  for  the  defendants,  contended,  that  under  these  circum-  ^^^ 
stances  the  plaintiff  was  not  entided  to  recover.  He  could  not  recover  ^ 
on  the  counts  which  charged  the  defendants  as  common  carriers ;  because  for 
any  damage  arising  from  ilie  act  of  God,  or  of  the  king's  enemies,  they  were 
..ot  liable  in  that  capacity.  When  the  original  intention  of  the  voyage  had 
been  endrely  frustrated,  the  question  was  what  was  to  be  done ;  and  the  sale 
of  tlie  goods  was  the  most  beneficial  course  that  could  have  been  pursued. 
Some  of  the  counts  charged,  that  the  defendants  had  not  proceeded  to  the  coast 
of  Africa:  the  answer  was,  that  it  was  impossible  for  them  to  proceed.  There 
was  also  a  count  in  trover :  but  the  master  could  not  have  been  guilty  of  a 
conversion  of  the  goods  when  he  sold  them  to  the  best  of  his  judgment ;  and 
that  at  all  events  the  plaintiff  could  proceed  on  the  last  count  only  against  the 
captain  alone ;  since  if  be  h^d  been  guilty  of  a  conversion  in  disposing  of  the 
goods,  this  could  not  affect  the  owners  of  the  ship,  who  had  not  concurred  with 
him  in  the  tortious  act  It  had  been  held  by  Sir  fV.  Scott^  that  the  captain 
was  the  agent  for  all  parties. 

Jjord  Ellenborouoh. — I  think  you  had  no  right  to  determine  tlie  voyage 
and  make  a  general  sale  of  the  cargo.  Nothing  but  extreme  necessity  will 
warrant  the  ma«ter  in  making  a  sale  of  any  part  of  the  cargo ;  but  here  he 
took  upon  himself  to  break  up  the  destination  of  the  adventure,  and  *to  p^^ 
exercise  a  full  dominion  by  the  sale  of  the  whole  of  the  goods.  I  do  not  ^ 
■ay  that  even  extreme  necessity  would  have  warranted  the  master  in  selling 
the  whole.  He  might  have  raised  something  by  way  of  hypothecation,  suffi- 
cient probably  to  defray  the  expenses  of  salvage ;  but  he  is  absolutely  a  strac 
ger  to  the  dominion  over  the  ship  and  goods,  and  is  bound  to  send  back  to  re- 
ceive the  further  directions  of  the  owner,  although  the  consequence  may  not 
be  so  beneficial  to  the  latter.  To  allow  the  master  such  an  unlimited  dominion 
as  is  contended  for  would  tend  to  the  destruction  of  all  commercial  adventures. 
How  could  such  a  defence  be  put  upon  the  record  as  a  justification  ?  The 
owners  certainly  caqnot  be  r^ponsible  for  the  uncommunicated  act  of  the  cap- 
tain, which  they  could  neither  approve  of  nor  repudiate ;  for  the  negligence  they 
are  equally  liable,  but  the  conversion  was  his  solitary  act. 

Verdict  for  the  pUintifT. 
.    The  Attorney  General^  Thpfrin^^  Richardeon^  and  Spmifdt^  for  the  plaintiff. 
.    Scarlett^  Marryaitt  and  ^e«/,  for  the  defendanu. 


In  the  ensuing  term,  Scarlett  moved  for  a  rule  to  show  cause  why  the  ver* 
diet  should  not  be  set  aside,  and  a  ne\?  trial  had.  He  cited  the  case  of  Beid  v. 
jDarbyt  (10  East,  U3,)  an4  that  o(  Baynmer  v.  Malton^  (5  Esp.  65,)  where  it 
bad  been  laid  dowQ  to  the  jury,  *that  although  the  captain  had  no  general  ^^ 
authority  to  sell,  yet  he  had  an  implied  authority,  in  extreme  cases  to  act  W^ 
Sot  the  best,  and  even  in  cases  of  extremity  to  sell  the  goods.  That  from  the 
nature  of  the  goods  in  this  case,  thev  could  not  have  been  broiight  back,  since 
Ibey  were  contraband. 
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But  the  court  were  of  opmion,  that  an  option  oaght  to  have  been  given  to 
the  party  in  England  to  choose  another  market  for  the  flale  of  his  goods : 

And  Abbott,  J.,  added — The  proprietor  of  the  goods  wUl  seldom  complain 
where  the  master  has  exercised  an  honest  discretion  on  Uie  subject.  In  the 
West  Indies  there  is  a  set  of  people  whoite  in^i«if«  it  is  to  put  an  end  to  com* 
mercial  adventures ;  and  instances  have  occurred  of  the  sale  of  vessels  as 
wrecks,  where  they  might  have  been  repaired  at  a  small  expense. 

Rule  refused* 

Ab6  AUeUi  Part  I.  ^.  1,  i.  ft. 


•«]  ♦IN  TIE  KINO'S  BENCH. 

SITTINGS  At  WESTMINSTER. 


AP5PLET0N  V.  LOttD  SRATBROOK. 

A  copy  of  a  jtidgment  in  the  Supreme  Court  of  Jamaica,  made  by  the  chief  clerk  of  the 
court,  is  not  receivable  in  evidence  here,  although  it  appears  thai'siich  copies  are  aaudly 
received  as  evidence  in  the  island  of  JamaicB. 

This  was  an  action  a^inst  the  defendant  upon  a  judj^ment  recovered  in  the 
court  of  the  island  of  Jamaica,  The  principal  question  was,  whether  the 
judgment  had  been  properly  authenticated. 

It  was  proposed  to  authenticate  the  judgment  in  the  following  manner : 
First,  to  show,  by  a  certificate  of  the  governor,  under  the  great  seal  of  the 
island,  that  Clayton  was  a  notary  public  and  secretary  of  the  island.  Sec- 
ondly,  to  prove,  by  a  certificate  of  Clayton^  the  notary  public,  that  Smith  was 
clerk  of  the  Supreme  Court.  And,  thirdly,  by  producing  an  instrument  which 
.purported  to  be  a  copy  of  a  ju<lgment  under  the  hand  of  the  chief  clerk. 

A  wimess  of  the  name  of  Allen  proved,  that  he  had  practised  as  an  attorney 
on  the  island  many  years,  and  that  the  court  had  no  seal ;  but  that  copies  of 
the  judgments  on  stamps  were  usually  received,  certi^ed  to  be  tnie  copies  by 
Smith,  the  chief  clerk.  Biit  he  could  not  state  wliether  the  document  produced 
was  in  the  hand- writing  of  Smith,  or  of  one  of  his  clerks. 
^^       ^Gasdety  for  the  defendant,  objected,  that  it  did  not  appear  upon  the 

-I  evidence  that  the  document  wks  in  the  handwriting  of  Smith, 

Lord  Ellenborouoh  permitted  the  plaintiff  to  take  a  verdict,  with  liberty  to 
the  defendant  to  move  to  have  a  nonsuit  entered. 

Scarlett  and  Tindal,  for  the  plaintiff. 

Gatelee  for  the  defendant. 


The  court,  in  the  ensuing  term,  granted  a  rule  niti  for  entering  a  nonsuit.t 

t  This  and  the  next  case'afterwards  came  on  for  arffuroent  at  Serjeant's  Inu  at  the 
Sittings  before  Hilary  Term,  1817,  at  the  same  time.    Bee  the  nen  case. 
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BLACK  V.  LORD  BRAYBROOK. 

tb«  last  marginal  note.  Action  on  judgment  for  the  non-performance  of  certain  pro* 
mises  and  nndcrtakinga.  From  the  record  in  ibe  former  action  it  appears  that  the  jadg- 
ment  wea  for  tba  ii9»>p«r£oniiance  of  one  promiae  only.  Qumre4 — ^Whethur  thia  ia  a 
fatal  Yaria  ice. 


This  was  an  action  brought  agfainst  the  defendant  on  a  juci^enC  obtviiied  m 
the  Supreme  Court  of  the  island  of  Jamaica, 

In  order  to  establish  the  judgment,  the  plaintiff  gave  in  eyidence«  First,  a  cer- 
tificate by  the  governor  under  the  seal  of  the  island,  that  G.  Clayton  was  a 
secretary  of  the  island  and  notary  public.  Secondly,  a  certificate  by  Clayton^ 
as  notary  public,  that  ^dam  Dolnage^  Esquire,  was  *clerk  of  the  court,  r-^ 
January  13, 1815.  Thirdly,  a  document  purporting  to  be  a  copy  of  a  judg-  ^ 
ment  in  the  Supreme  Court  of  the  island,  under  the  seal  of  Adam  Dolnage,  It 
was  also  proved,  that  the  derk  of  the  court  had  no  regular  seal  of  office;  and  that 
the  alleged  copy  was  in  the  handwriting  of  Ckarlet  Stuart^  who  was  in  the 
habit  of  writing  all  such  documents,  and  who  was  the  clerk  of  Dolnage;  and 
that  Dolnage  was  the  nominal  clerk  of  the  court  in  the  absence  of  Smith,  It 
appeared  also,  that  a  new  practice  had  lately  been  adopted,  and  that  Smithy  the 
chief  clerk,  had  taken  out  with  him  a  seal,  to  be  used,  in  future,  as  the  seal  of 
the  court. 

It  was  objected,  that  this  was  not  a  sufficient  authentication  of  the  judgment, 
and  an  objection  was  also  taken,  on  the  ground  of  a  variance  between  the  deda* 
ration  in  the  present  action,  and  the  judgment. 

The  declaration  stated  the  judgment  to  be  for  the  damages  which  the  plain- 
tiff  had  sustained,  by  reason  of  the  non-performance  of  certain  promises  and 
undertakings  (in  the  plural)  by  the  said  Lord  Braybrook.  But  the  declaration 
in  the  original  action  contained  but  one  count,  in  assumpsit,  for  money  had  and 
received,  and  interest,  alleging  but  one  promise  to  pay  both. 

Jarvis^  for  the  plaintifi,  answered,  that  there  were  two  promises  in  law,  to 
pay  the  principal  money  had  and  received,  and  to  pay  the  interest. 

*Lord  Ellenborouoh. — The  considerations  are  several,  but  the  pro-  p^ 
mise,  in  fact,  is  but  one.     I.  will  not,  however,  turn  the  plaintiff  round  ^ 
upon  this  objection;  since  there  is  another  point,  they  may  as  well  be  con- 
sidered together.! 

Verdict  for  the  plaintiff. 

Jarvis  and  Ersldnef  for  the  plaintiff. 

GateleCf  for  the  defendant 


The  last  two  cases  came  on  for  argument  at  the  same  time. 

In  the  former  cause,  it  was  admitted  on  the  part  of  the  plaintiff,  that  it 
would  have  been  better  if  the  seal  of  the  island  had  been  affixed  to  the 
judgment  instead  of  being  affixed  merely  to  the  certificate  that  Clayton  was  the 
secretary  and  notary  public.  But  still,  that  the  evidence  was  sufficient,  since 
the  judgment  was  authenticated  by  the  handwriting  of  a  clerk  in  the  office,  if  it 
was  not  in  the  handwriting  of  Smith  the  chief  clerk  himself;  and  that,  suppos- 
ing the  certificate  to  be  entirely  out  of  the  question,  the  copy  was  sufficiently 
authenticated,  since  it  was  in  the  handwriting  of  a  clerk  in  the  office,  who  was 
authorized  to  exemplify  judgments.    It  came  to  the  question,  whether  that 

t  In  the  case  of  Baynes  v.  Forreti,  Str.  892.  Upon  the  iaaue  ofnul  lt>l  record,  the  tetnt 
faetaM  recited  a  judgment  for  damages  pro  non-performatione  cujutdam  promuxionu  H  ot- 
tumptionis  ;  and  on  producing  the  record,  it  waa  acTeral  promises  and  entire  damagea. 
Ana  the  court  held  it  a  variance;  and  the  plaintiff  quashed  hia  Metre  facioM  with  coats,  ibm 
court  refusing  to  amend  it. 
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^.p «  which  was  proved  to  be  the  usual  mode  of  exemplification  was  ^sufficient. 

•^  That  the  law  recognized  two  sorts  of  office  copies,  one  species  of  which 
being  made  by  the  officer  who  has  the  custody  of  the  records,  are  receivable  in 
the  same  court  only,  and  another  made  by  an  accredited  officer  appointed  by 
the  iaw  to  make  copies ;  and  that  it  was  sufficient  in  this  case  to  show,  that 
Smtik,  the  chief  clerk,  had  been  clothed  with  that  authority.  For  this  distinc- 
tion, Gilbert^  Ev.  23,  was  cited.  That  it  frequently  happens,  that  the  officer 
himself  does  not  sign  the  document,  but  only  his  clerk  or  deputy;  such  is  the 
case  in  the  office  of  under  sheriff,  the  law  giving  credit  to  the  office. 

In  the  latter  case,  (Black  v.  Lord  Braybrook,)  it  was  contended,  that  it  was, 
at  all  events,  distinguishable  from  the  former,  since  the  copy  was  in  the  hand* 
writing  of  Stuart^  who  had  been  proved  to  have  acted  for  Dolnage,  principal 
clerk,  and  to  have  been  in  the  habit  of  signing  official  documents.  That  the 
copy  might  be  considered  as  a  quan  exemplification ;  and  the  case  of  9  Mod 
66,  was  referred  to,  where  it  was  held  that  an  exemplification  of  a  sentence  in 
Holland  J  under  the  common  seal  of  the  States,  was  evidence,  without  any 
further  proof  of  such  senience.  That  the  case  oi  Henry  v.  ^dey^  3  East,  22 1, 
was  very  distinguishable  from  the  present,  since  there  a  seal,  purporting  to  be 
the  seal  of  the  court,  was  affixed,  but  was  not  proved  to  be  the  seal  of  the  court. 
That  admitting  that  the  copy  was  not  an  exemplification,  still  it  was  to  be  con* 
•idered  as  the  authentication  of  an  accredited  officer,  according  to  the  usual  mode 
*111   *of  siuthenticating  judgments  in  that  court.     That  although  for  want  of  a 

^  seal  the  court  could  not  authenticate  the  act  of  the  officer  in  the  usual  way, 
•till  it  might  be  shown  to  be  the  act  of  the  court  by  other  means.  That  accord- 
ing to  the  distinction  taken,  BuUttn  N.  P.  229,  this  copy  was  admissible  since 
it  was  shown  to  have  been  made  according  to  the  usual  course,  and  was,  there- 
fore, on  tlie  same  footing  with  the  chirograph  of  a  fine  made  by  an  officer 
whom  the  law  authorized  to  make  copies. 

Lord  Ellenborouoh. — I  entertain  no  doubt  that  this  copy  is  inadmissible. 
It  has  been  admitted,  that  it  is  the  mere  authenticated  copy  of  the  officer,  and 
not  an  exemplification.  Is  there  any  instance  where  the  courts  have  regarded 
such  an  instrument  as  receivable  in  evidence?  An  exemplification  under  the 
seal  of  the  court  is  certainly  admissible ;  but  it  is  argued,  that  because,  there  is 
no  seal  of  court,  this  is  to  be  considered  as  an  exemplification.  But  it  is,  in 
fact,  in  the  nature  of  an  office  copy,  and  it  has  not  been  proved,  that  the  prac- 
tice of  receiving  such  copies  in  evidence,  has  ever  extended  beyond  the  limits 
of  the  island ;  such  proof  is  indispensably  necessary  to  show  that  an  instru- 
ment in  this  form  is  admissible  here.  If,  for  want  of  a  seal,  the  document 
cannot  be  clothed  in  the  same  form  with  legal  exemplifications,  it  must 
be  proved  to  possess  some  requisites  to  entitle  it  to  credit.  On  account  of  the 
great  distance  of  this  island,  it  would  be  of  enormous  inconvenience  to  relax  the 
•121  ^^  ^^  evidence.     Office  copies  of  this  ^nature  may  be  receivable  in  the 

-J  island  in  the  same  manner  as  office  copies  are  receivable  here,  where  ji 

•question  arises  in  the  same  court,  but  which  would  not  be  admissible  in  any 

other  court.     It  does  not  appear  that  any  court  beyond  the  limits  of  the  island 

has  given  credit  to  such  a  document,  and  it  would  be  very  dangerous  to  relax 

the  rules  of  evidence. 

Batlbt,  J.— If  this  copy  had  been  authenticated  under  the  seal  of  the  island, 
I  think  it  would  have  been  admissible ;  but  that  seal  is  attached  to  the  certifi- 
cate only,  that  a  certain  person  is  a  notary  public,  and  the  certificate  of  the 
notary  public  is  not  on  oaUi,  and,  therefore,  is  out  of  the  question,  Mr,  Eri' 
kine  has  put  the  question  on  the  proper  ground,  that  it  is  the  act  of  an  officer 
appointed  to  autlienticate  copies,  but  the  facts  do  not  support  the  position. 
There  are  some  officers  whose  duty  it  is'  to  deliver  out  copies,  and  who  have 
not  discharged  their  duty  until  they  have  delivered  out  copies  to  persons  whose 
title  is  concerned.  The  chirographer  of  a  fine,  till  this  is  done,  has  not  per^ 
formed  his  duty.    There  is  a  distinction  between  such  acts  and  the  making 
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copies  of  records  by  an  officer  who  has  the  custody  of  them.  In  Steer's  Nisi 
Prit28,  229,  after  mention  has  been  made  of  those  officers  who  are  appointed  to 
attest  copies,  it  is  said,  that  it  is  not  sufficient  to  give  in  evidence  a  copy  of  a 
judgment,  though  it  be  examined  by  the  Clerk  of  the  Treasury,  because  it  is  no 
part  of  the  necesssTy  office  of  such  clerk,  for  he  is  *intru8ted  only  to  p«.„ 
keep  the  records  for  the  benefit  of  all  men^s  perusal,  and  not  to  make  out  ^ 
copies  of  them.  And,  therefore,  the  receiving  authenticated  copies  in  evidence 
must  be  confined  to  cases  where  the  officer  would  not  have  performed  his  duty 
until  he  had  delivered  otit  a  copy  of  the  record. 

Abbott,  J.-— The  seal  of  the  governor  in  this  case  is  not  material,  for  it  has 
no  reference  to  the  copy  of  the  judgment,  but  only  specifies  that  a  particular 
person  is  a  notary  public.  If  it  appeared  clearly  that  the  officer  was  in  the 
habit  of  making  out  copies  which  were  received  as  evidence  by  the  court  in 
Jamaica,  it  could  not  be  extended  by  analogy  to  make  them  receivable  here, 
were  it  even  proved  that  the  officer  had  certified  that  the  copy  was  a  true  one^ 
of  which  there  is  no  evidence.  The  chirographer  of  fines  delivers  out  the  copy 
as  part  of  the  title  deeds ;  he  is  the  officer  intrusted  by  the  law  for  that  purpose, 
but  those  officers  who  are  intrusted  with  the  custody  of  records,  cannot  verily 
them  by  an  office  copy,  and  it  is  not  reasonable  that  greater  effisct  should  be 
allowed  to  the  office  copy  of  an  officer  of  a  foreign  court 

HoLROTD,  J.^^The  distinction  is  between  those  copies  which  it  is  the  dnty 
of  the  officer  to  make,  and  those  which  he  is  authorized  by  the  court  to  make. 
It  is  clear,  that  office  copies  of  the  proceedings  and  depositions  in  chancery, 
made  by  an  officer  of  the  court,  where  it  is  not  a  part  of  his  duty  to  make  such 
office  copies,  are  receivable  in  'evidence  in  the  Court  of  Chancery,  but  r-»|^ 
not  by  common  law  without  examination,  Bulier*s  Nisi  Prius,  229.  ^ 
Therefore,  an  officer  is  allowed  to  make  out  office  copies  which  are  receivable 
in  the  same  court  without  further  proof,  but  which  would  not  be  accredited  in 
other  courts.  Then  how  can  a  copy,  authenticated  by  the  officer  of  a  foreign 
court,  receive  greater  credit  here  ?  Where  an  exemplification  is  nnder  the  seal 
of  the  court,  and  shown  to  be  the  act  of  tlie  court,  credit  is  given  to  that  act, 
and  the  only  equivalent  for  such  authentification  is,  where  the  officer,  in  making 
a  copy,  does  that  which  by  law  he  is  required  to  do.  The  officer,  in  this  case, 
was  not  so  required  by  law,  there  is  nothing  equivalent  to  the  seal  of  the  court, 
and,  consequently,  the  evidence  is  inadmissible. 

See  Alves  v.  Bumburw,  4  Camp.  28.    Hmryw,  Admf,  8  East,  221.    Ball.  N.  P.,  229 
9  Mod.  66. 


The    Mayor,  Commonalty,  and    Citizens  of  the    City  of  LONDON  c. 

BRANDON. 

It  is  not  a  breach  of  the  bond  of  a  broker  in  the  city  of  London  to  act  aa  a  broker  oon* 

currently  with  another. 

This  was  an  action  of  debt  upon  a  bond  brought  by  the  Mayor,  Commonalty, 
and  Citizens  of  the  city  of  London,  to  recover  from  the  defendant,  a  sworn 
broker,  the  penalty  of  600/.  upon  several  suggested  breaches  of  his  broker^s 
bond. 

A  great  many  breaches  were  assigned ;  the  breach  npon  which  the  principal 
question  arose,  was  upon  *a  clause  in  the  condition,  which  required,   p««. 
hat  the  obligor  should  not  employ  any  person  under  him  to  act  as  a   L 
broker  within  the  city  of  London,  who  had  not  been  duly  admitted  as  a  broker. 

In  order  to  prove  a  breach  of  dns  part  of  the  condition,  witnesses  were  called. 
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yrho  proyed  dmt  Ibe  •defendant  and  his  brodier,  J^nhua  Brandmi^  carried  on 
Imsiness  as  brokers  under  tftie  oante  and  firm  of  Brandon  Sf  Sons^  that  Jo9hua 
JBranden  frequendj  made  contracts  without  any  comfnunicaiion  with  his 
brother,  the  defendant^  in  the  tint  instance ;  hut  tiiat  the  transactionB  were  coa» 
•idlered  as  withtiodi,  and  that  the  oontracts  were  made  out  in  the  joint  names. 
And  it  was  contended,  on  the  part  of  the  plaintiffs,  that  if  the  brother  Jo$hMi 
Brandon  made  contracts,  which  the  defendant  aflexwards  recognized  by  taking 
brokerage  in  respect  of  eneh  contracts*  he  did,  in  fact,  emj^y  a  sub-broker, 
contrary  to  the  terms  of  ike  condition. 

Lord  EiXENBOROuoH.-^Both  may  have  acted  illegally;  but  the  question  is, 
whether  the  one  acted  under  the  other.  The  brother  did  not  aet  under  the 
defendant,  but  ooncuvrently  and  widi  equal  authority.  If  you  could  make  out 
a  case  where  Jeehua  Brandon  alone  made  the  eontimct,  and  where  the  defen- 
dant alone  acted  as  broker,  that  would  be  a  breach  of  the  condition.  Their 
course  of  dealing  is  within  ^le  mischief  intended  to  be  prevented,  but  it  is 
not  provided  agamst  by  tl»  form  of  the  bonds;  to  embrace  this  case  the 
•lAi  ^ords  *Bboiild  have  been  ^acting  under  bim,  or  conenrrently  wtUi 
^'^J  him." 

Plaintvflb  nonsuited. 

The  Attorney  General,  Thpfinr,  and  Parker  for  the  plaintifli. 
Scarlett  and  Gaidee,  for  the  de^ndants. 


In  the  ensuing  term,  the  Attorney  General  moved  to  set  aside  the  nonsuit, 
on  the  ground  that  there  was  evidence  to  show  a  breach  of  the  part  of  the  con* 
dition  cited  above.  When  the  defendant  entered  into  that  stipulation,  he  vir- 
tually  undertook  that  the  parties  should  have  all  the  benefit  of  his  skill  and 
integrity,  and  not  to  employ  any  one  else  to  do  what  he  aloue  legally  ought  to 
do.  On  the  contrary,  he  had  sent  out  his  brother  to  make  contracts  for  him  in 
the  name  of  the  firm;  and  consequently  he  had  not  the  exclusive  means  of  doing 
what  the  bond  held  out. 

Lord  Ellenborouoh. — I  was  of  opinion  at  the  trial,  that  the  brother  did  not 
act  under  him,  but  co-ordinately  with  him.  The  terms  of  the  condition  ought 
to  be  enlarged. 

Rule  refused. 


,,-p,  ♦HARVEY  et  al.,  Assignees  of  J.  W.  HARVEY,  a  Bankrupt, 
*^J  V.  MORGAN  et  al. 

The  assignees  under  a  joint  commimion  affoinst  A^  and  B,^  may,  in  on  action  to  recover  a 
debt  due  to  A,  alone,  describe  themBelvea  in  the  declaration  as  the  assignees  of  A, 
alone. 

Money  paid  in  consideration  of  putting  off  the  trial  of  a  party  npon  an  indictment  for  perjury, 
for  which  he  is  not  prepared,  cannot  be  recovered  by  his  assignees,  after  he  has  become 
a  bankrupt,  from  tne  prosecutors.  In  an  action  by  the  plaintiffs,  A.  and  B.,  as  the 
assienees  of  C  v.  £.,  a  notice  to  produce  a  document  is  entitled,  A.  and  I?.,  assignees 
of  C.  and  Z>,  v.  £.,  this  is  sufiicienf,  although  A,  and  B,  are,  in  fact,  the  assignees  of 
C.  and  D, 

This  was  an  action  of  assumpsit,  brought  by  the  plaintKTs,  as  the  assignee^ 
ttJohn  Whittle  Harvey,  a  bankrupt,  to  recover  the  sum  of  500/  as  money  had 
and  received  to  their  use. 

Vol.  m.— 38. 


998  Hartet  V.  Morgan.  N.  P  1816.  [17 

The  plaintiffs  were  the  assignees  of  /•  W.  Harvey  «ttd  ilf.  B.  Harvey^ 
under  a  joint  commission;  and  they  sought  to  recover  the  sum  of  500/.  as 
money  paid  by  J.  W,  Harvey^  before  his  bankruptcy,  to  put  an  end  to  a 
.prosecution  which  had  been  instituted  against  him  for  perjury.  The 
plaintiffs  were  described  in  the  decbration,  as  the  assignees  of  /.  ff^.  Harvey 
dimply. 

Toppings  for  the  defendant,  objected,  that  since  there  was  but  one  commis- 
sion, and  that  a  joint  one,  and  but  one  assignment  to  the  plaintiffs  by  the  pro- 
visional assignee,  they  were  improperly  described  as  the  assignees  of  /.  fV. 
Harvey  alone. 

Loid  Ellenborouoh.— -They  are  the  assignees  of  both,  but  they  are  also  the 
assignees  of  each,  and  since  they  claim  in  respect  of  one  only,  it  is  unnecessary 
lor  them  to  go  further,  and  describe  themselves  as  the  assignees  of  both. 

It  appeared  that  the  defendants  had  prosecuted  •/.•  W,  Harvey  for  perjury, 
alleged  to  have  been  'committed  by  him  in  his  deposition  as  a  creditor  r^^Q 
•under  a  commission  of  bankrupt,  taken  out  against  Kendall  and  Reynolds^  ^ 
and  that  /•  W»  Harvey  being  unprepared  for  his  trial,  had  made  an  application, 
but  that  the  defendants  had  refused  to  put  off  the  trial,  unless  /.  fr,  Harvey 
WQuld  pay  the  sum  of  500/.,  and  would  also  pay  the  sum  of  4000/.,  a  verdict 
to  that  amount  having  been  recovered  against  2).  fV,  Harcey^  the  brother  of  /• 
W,  Harvey^  in  an  action,  at  the  suit  of  the  present  plaintiffs,  for  usury ;  and 
that  /.  fV.  Harvey  being  wholly  unprovided  with  the  means  of  defence,  had 
on  the  very  morning  when  the  trial  was  to  have  taken  place,  agreed  to  pay 
down  the  sum  of  500/.,  and  also  the  amount  of  the  verdict  recovered  against 
/>.  W.  Harvey. 

Lord  Ellenborouoh  was  of  opinion,  that  if  the  money  was  paid,  as  accord- 
ing to  the  evidence  then  adduced,  it  appeared  to  have  been,  not  for  the  purpose 
of  putting  an  end  to  the  prosecution,  but  merely  as  a  consideration  for  putting 
off  the  trial,  it  was  not  to  be  considered  as  an  illegal  and  corrupt  agreement. 

The  plaintiffs  proposed  to  go  into  further  evidence,  in  order  to  show  thai 
the  real  object  of  the  parties  was  to  put  an  end  to  the  prosecution  altogether, 
and  that  the  agreement  for  delaying  the  trial  was  a  mere  pretence,  and  they 
required  the  defendants  to  produce  a  written  agreemant  whicn  had  been  entered 
into  between  the  parties,  and  'proceeded  to  prove  that  the  defendants  had  rm\a 
been  served  with  notice  to  produce  the  agreement.  Upon  the  produc-  1- 
tion  of  the  notice,  a  copy  of  which  had  been  served,  it  appeared  to  be  entitled 
in  the  cause,  ^  Harvey  and  Others,  Assignees  of  J.  ff^,  Harvey  and  M,  B, 
Harvey^  Bankrupts,  against  Morgan  and  Another;*'  and  it  was  objected,  that 
this  notice  was  a  nellity,  since  the  proper  title  of  the  present  action  was 
**  Harvey  and  Others,  Assignees  of  /.  tV,  Harvey^  a  Bankrupt,"  dtc. 

The  Jlttorney  General  for  the  plaintiffs,  contended,  that  this  notice  was  suf- 
ficient, since  it  could  not  fail  to  apprise  the  defendants  of  that  which  they  wei^ 
required  to  produce ;  and  that  if  there  had  been  no  tide  whatsoever,  it  still 
would  have  been  sufficient. 

Jjord  Ellenborouoh  was  of  opinion,  that  tlie  notice  was  insufficient,  and— 

The  plaintiffs  were  nonsuited. 

The  Attomev-Gtneral  and  Marry att  for  the  plaintiffs. 
Topping  and  Zau^es  for  the  defendants. 


In  the  ensuing  term,  the  Attomey^General  moved  for  a  new  trial,  on  the  gromid 
that  the  notice  proved  was  sufficient  to  entitle  the  plaintiffs  to  give  parolevi- 
dence  of  the  agreement,  in  default  of  its  'production  by  the  delendants.  pMA 
The  plaintiffs  being  the  assignees  of/.  TV.  Harvey  and  M.  B.  Harvey ^  ^ 
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were  entitled  to  sue  as  the  assignees  of  either,  the  notice  had  described  them  as 
the  assignees  of  the  joint  estate,  and  so,  in  fact,  they  were,  although  they  had 
brought  the  present  action  as  the  assignees  of  •/.  fF,  Harvey  oiJy.  That  a 
notice  does  not  require  the  technical  accuracy  of  a  plea ;  and  that  great  mis- 
chief would  result  from  too  strict  a  rule.  That  no  mischief,  on  the  contrary, 
eould  result  from  allowing  such  a  notice  to  be  sufficient,  since  there  was  no 
other  cause  in  court  between  the  same  parties ;  it  was  impossible,  therefore, 
that  the  defendants  could  have  been  misled.  Suppose  the  plaintiffs  had  been 
described  by  their  names  only,  could  it  be  said  that  a  sufficient  communication 
had  not  been  made. 

The  court  threw  out  an  intimation,  that  since  /•  W.  Harvey  could  not  have 
reeoverad  this  money,  his  assignees  could  not  be  in  a  better  situation ;  and, 
upon  the  whole,  held  that  the  notice  was  insufficient,  and  the  action  not  main- 
tainable. 


•21]  •GRAHAM  et  al.  v.  DYSTER. 

A,  consigns  to  B,,  a  broker,  a  oaantity  of  hides,  deairing  him  to  act  according  to  his  dis- 
cretion, and  soon  afterwards  draws  upon  him  for  the  amount,  and  B.  accepts  bills  for  the 
amount ;  B,  is  not  entitled  to  pledge  the  goods  in  order  to  raise  money  to  meet  these 
bills,  although  it  has  been  the  usual  course  for  A.  to  draw  bills,  and  for  B.  to  accept 
them,  upon  every  consignment  of  goods.  Although  notice  has  been  given  to  the  plain- 
tiflTs  to  produce  certain  letters,  the  defendant  cannot  cross-examine  tne  plaintiffs  wit- 
nesses as  to  their  contents. 

This  was  an  action  brought  to  recover  the  value  of  a  quantity  of  hides  which 
had  been  sold  by  the  defendant,  under  the  following  circumstances : 

The  hides  in  question  had  been  consigned  by  the  plaintiffs,  who  resided  at 
Bahia,  to  BcUtye  and  Pilgrim^  who  were  brokers,  in  July,  1810,  to  be  dealt 
with  according  to  their  discretion.  Soon  after  this  consignment,  the  plaintiffs 
drew  upon  Batty e  and  Pilgrim,  three  bills  of  exchange  for  750/.  each,  on  the 
account  of  these  hides,  which  would  become  due  on  the  27th  of  October  and 
9th  of  November,  and  which  Battye  ^  Co.  accepted,  and  which  would,  if  the 
bankruptcy  of  Battye  fy  Co.  had  not  afterwards  intervened,  have  been  cash  in 
their  hands  to  the  amount  of  the  hides.  The  defendant  was  a  dealer  in  leather, 
and  before  the  bills  accepted  by  Battye  8^  Co.  had  become  due,  (in  October^ 
1810,)  Battye  ^  Co.  being  in  want  oT  money,  received  advances  of  money 
from  him  to  the  amount  of  2500/.,  on  the  credit  of  the  hides  which  were  de- 
livered into  his  hands ;  the  defendant  had  other  goods  from  Battye  ^  Co.,  In 
htB  hands  at  the  same  time,  but  the  advances  were  made  on.  the  credit  of  the 
hides.  In  the  course  of  the  former  dealings  between  the  plaintiffs  and  Battye 
4  Co.,  it  had  been  usual  for  the  plaintiffs  to  draw  bills  on  the  latter  on  the 
strength  of  such  consignments.  When  Battye  ^  Co.  delivered  the  hides 
M01  *^  ^®  defendant  the  names  of  the  principals  were  not  mentioned.  In 
-I  November,  1810,  the  plaintiffs  wrote  to  the  defendant,  stating,  that  they 
had  been  informed  that  Battye  ^  Co.  had  sold  the  hides  in  question  to  them, 
and  requesting  that  they  would  retain  the  proceeds  in  their  hands,  otherwise 
they  should  claim  the  amount  from  the  defendant.  There  was  a  running  ac- 
count between  the  plaintiffs  and  Battye  4*  Co.,  as  also  between  the  latter  and 
the  defendant. 

The  question  seemed  to  be  narrowed  to  the  point,  whether,  under  the  cir- 
cumstances, Battye  fy  Co.  had  any  right  to  pledge  the  goods. 

Lord  Ellenborouoh.— I  think  the  case  raises  a  point  fit  for  consideration. 
In  ordinary  cases,  a  broker  has  no  right  to  pledge  the  goods  of  w  principal. 
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The  only  question  here  is,  whether,  under  the  special  circumstances  of  the 
case,  an  authority  to  pledge  ih6  goods  may  not  be  implied. 

Verdict  for  the  defendant,  with  leave  to  the  plaintiff  to  move  the  poin^ 


The  defendant  had  giren  notice  to  the  plaintiff  to  produce  cerlaiB  letters. 

Garr&w^  A.  G.,  for  the  defendant,  in  the  course  of  cross-examining  the  pbin- 
tiffs'  witnesses,  inquired  as  to  the  contents  of  those  letters.  r«^3 

*tJpon  the  objection  being  taken  by  Tonping  for  the  plaintiff^—  ^ 

Loird  ElleKbosouoh  was  of  opinion,  that  die  evidence  in  that  stage  of  the 
cause  was  inadmissible.  It  was  properiy  the  evidence  of  the  defendant,  and 
therefore  ought  to  be  given  in  its  proper  turn.  That  which  was  the  substitute 
could  not  be  given  in  evidence  at  an  earlier  period  than  that  for  producing  the 
original. 

Topping  and  Parke  for  the  phtnitiffs. 

GarroWt  A.  G.,  ^dam^  and  Spankie^  for  the  defendant 


The  ccfuirt  havmg  ^fited  a  rule  nisi  for  a  new  trial,  the  ease  was  afbrwards 
argued  at  Serjea)U*8  Inn,  (Sittings  before  Hilary  Term,  1817.)  It  was  con* 
tended  {principally)  for  the  defendants,  that  Bat f ye  fy  Co.  had  a  right  to  dis- 
pose of  the  goods  In  the  way  they  had  done,  whether  the  case  were  to  be  con- 
sidered with  or  without  reference  to  the  state  of  the  ^c^ou'nts  between  them 
and  the  plaintiffs.  In  July  the  sum  of  2250/.  was  advanced  byJBatiye^  Co.^ 
on  the  credit  of  the  hides.  Till  those  bills  had  become  due.  Batty e  4*  Co. 
had  pledged  their  credit  to  that  amount,  and  had  acquired  a  lien  on  tne  goods, 
which  could  not  have  been  taken  out  of  their  hands.  In  this  state  of  affairs, 
Battye  fy  Co,^  acting  themselves  as  principals,  drew  on  the  *defendanls  r^vj 
and  obtained  the  sum  of  2500/.  In  doing  this  (hey  did  not  act  tortiously ;  ^ 
they  had  a  right  to  raise  money  to  meet  their  own  acceptances.  There  was  a 
running  account  between  Battye  fy  Co.  and  the  defendant ;  and  the  latter  did 
not  take  the  goods  as  a  pledge,  but  as  an  item  in  the  account.  But  that,  at  all 
events,  the  plaintiffs  had  enabled  Battye  4*  Co.  to  act  as  principals,  and  had 
consequently  invested  them  with  the  power  of  pledging  the  goods.  The  plain* 
tiffs  had  been  in  the  habit  of  consigning  goods  to  Battye  ^  Co.,  and  of  drawing 
upon  them  for  the  amount,  without  inquiring  after  the  names  of  the  purchasers. 
The  goods  were  considered  as  funds,  on  which  the  plaintiffs  w6re  to  draw ;  and 
Battye  4*  Co.  were  to  be  considered  as  principals,  and  not  as  mere  brokers. 
It  was  not  the  case  of  a  person  employing  another  to  sell  qua/actor,  but  of  one 
enabling  another  to  deal  with  the  goods  as  his  own ;  no  account  of  sales,  or  of* 
the  names  of  the  purchasers  having  been  asked  for.  The  defendant  found 
Battye  ^  Co.  dealing  with  the  goods  as  their  own  ;  and  the  plaintiffs  having 
enabled  them  so  to  act,  ought  to  suffer  ratlier  than  the  defendant. 

Lord  ELLENBOROuoH.-^The  agents  of  the  plaintiffs  in  this  case  were  brokef» 
in  the  city  of  London.  It  would  be  very  desirable,  when  persons  who  sustain 
the  character  of  brokers  assume  an  ulterior  authority,  if  those  wi(h  whom  they 
deal  would  make  inquiry  whether  they  were  authorized  so  to  deal :  it  would 
be  the  means  of  avoiding  *much  deception ;  and  the  omitting  to  take  this  r^^^ 
precaution  has  occasioned  a  great  proportion  of  the  cases  litigated  at  '- 
OmldhaU.  In  this  case,  the  largest  authority  was  delegated  to  Pilgrim  ^ 
Battye  as  factors ;  they  were  to  deal  with  the  goods  according  to  their  discre- 
tion :  it  was  the  largest  authority  as  to  sale,  to  whom  the  goods  should  be  sold, 
the  time,  the  quantum  of  price ;  no  powers  could  he  more  extensive.  There 
vas  9,  stipulation  that  they  should  be  permitted  to  draw  as  before  ;  and  there^ 
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lore.  It  vfoM  not  have  lain  in  dieir  mouths  to  have  objected  to  a  sale  9,s  being 
disadvantageous  in  its  terms.  When  they  came  to  deal  with  the  defendant  as 
if  they  had  a  principal  behind,  or  if  there  was  any  reason  for  the  defendant's 
apprehending  that  there  was  a  principal  behind,  and  that  Pilgrim  ^  Battyt 
were  acting  merely  as  brokers,  it  was  for  him  to  inquire  what  authority  they 
had  to  pledge  the  goods,  as  has  been  decided  in  a  multitude  of  cases.  \{  such 
applicauon  had  been  made,  it  would  have  appeared  tliat  the  brokers  hs^d  no  au- 
thority to  pledge  the  goods.  There  was  no  express  authority,  nor  was  th^re 
(which  is  the  only  question  which  has  created  any  doubt)  any  implied  au- 
thority to  pledge ;  but  it  is  the  mere  case  of  goods  placed  in  the  hands  of  a 
broker  for  the  pur|K)se  of  sale,  with  a  stipulation  to  make  advances  to  the  prin- 
cipal. There  should  have  been  an  express  stipulation  for  an  authority  to 
pledge :  such  an  authority  might  have  been  demanded  and  given ;  but  it  was 
not,  and  therefore  the  cass  falls  within  the  decision  in  Faterson  v.  Tash^  and 
Mjg-i  other  *cases,  in  which  it  has  been  determined  that  it  is  not  within  the 
-'  scope  of  the  factor's  authority  to  pledge  the  goods. 

Batlet,  J. — No  doubt  a  factor  has  no  right  to  pledge  the  goods  of  his  prin« 
cipal,  and  a  person  making  advances  upon  a  pledge  of  goods  ought  to  inquire 
whether  he  has  an  authority  which  warrants  him  in  pledging  the  property.  A 
person  who  buys  the  goods  is  safe ;  but  if  he  takes  tiiem  upon  pledge,  he  does 
it  at  his  peril.  The  case  of  Shepley  v.  Kymer^  1  M.  &  S.  484,  is  on  all  fours 
with  the  present.  The  mere  circumstance  of  the  plaintiffs'  drawuig  against 
their  consignments,  or  of  their  drawing  from  time  to  time  on  former  consign- 
ments, can  give  no  authority  to  the  factor  to  pledge  the  goods.  If  the  principal 
draws  bills  which  the  factor  accepts,  he  may,  not  by  pledging,  but  by  sale  for 
ready  money  if  he  choose,  raise  funds  to  meet  those  bills ;  and  if  he  apprehends 
that  he  cannot  seU  for  ready  money  or  discountable  bills,  it  is  his  own  fault  to 
accept.  In  this  case,  therefore,  the  factors  had  no  authority  to  pledge,  and  the 
case  is  not  distinguishable  from  the  common  cases.  It  has  been  said,  why  did 
not  the  plaintiffs  sooner  cause  the  defendant  to  be  put  upon  his  guard,  as  soon 
as  it  was  suspected  that  he  had  taken  the  property  on  pledge.  The  answer 
is,  that  it  does  not  appear  that  the  plaintiffs  knew  how  the  matter  stood, 
and,  therefore,  I  do  not  see  any  facts  which  distinguish  this  from  the  ordinary 
case. 

M>«-i  *Abbott,  J.^— It  has  been  decided,  and  is  now  the  settled  law,  that  a 
-I  factor  cannot  pledge  the  goods  of  his  principal ;  and  it  is  for  the  benefit 
of  commerce  that  this  principal  should  be  held  sacred  and  inviolate.  The 
person  who  entrusts  another  with  the  sale  of  his  goods  has  no  other  security 
for  the  safety  of  his  property  except  the  incapacity  of  the  agent  to  dispose  of  it 
otherwise  than  by  sale.  But  it  is  said,  that  although  a  factor  cannot,  according 
to  the  general  rule,  pledge  the  property  of  his  principal,  yet  he  may  under  a 
special  authority  for  that  purpose :  and  beyond  all  doubt  there  may  be  cases  in 
which  the  principal  clothes  his  agent  with  a  higher  authority ;  and  a  doubt 
occurred  to  his  lordship  at  the  trial  of  this  cause,  whether  such  an  authority 
could  be  implied  from  the  circumstances  of  this  case.  Considering  all  these  circum- 
stances, it  appears  to  me,  that  the  discretion  to  be  exercised  must  be  understood  as 
a  discretion  to  be  exercised  according  to  the  duty  of  the  parties  as  factors,  and  that 
they  were  to  deal  with  the  property  according  to  such  cAscretion  as  a  factor  ought 
to  exercise.  It  appears  that  the  plaintiffs  drew  on  Baityt  ^  PUgrim^  and  had 
drawn  upon  them  on  former  occasions  upon  the  consignment  of  goods  to  them 
for  sale;  but  this  is  the  common,  if  not  the  universal  course:  when  a  manu- 
lacturer  sends  goods  into  the  country  for  sale,  he  constantly  draws  on  the 
strength  of  his  consignments.  This  is  the  usual  course  of  dealing:  goods  are 
consigned,  and  bills  are  drawn:  to  allow  the  factor  in  such  a  case  to  pledge 
9AQ-.  the  goods,  would  operate  to  *the  destruction  of  a  principle  which  the 
^  law  nolds  sacred. 
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Houu)TD,  a* — ^I  am  of  the  same  opinion.  The  transaction  amounts  merely 
to  a  pledging  of  the  goods  by  the  factor  to  another,  in  order  to  raise  money* 
which  by  the  general  law  he  has  no  right  to  do.  If  from  the  special  terms 
on  which  the  goods  were  consigned,  an  authority  to  pledge  them  could  have 
been  inferred,  the  case  might  have  been  diflTerent;  but  I  think  that  the  discretion 
rested  in  the  brokers  was  nothing  more  than  a  discretion  to  be  exercised  in  the 
sale  of  the  goods.  The  circumstance  of  advances  having  been  made  does 
not  alter  the  case.  The  admission  of  such  a  distinction  would  destroy  the 
principle  altogether. 

Rule  abeolate. 


CASES 

IROUED  AND  DECIDED 

AT 

NISI  PRIUS, 

nCTHS 

;OURT  OF  KING'S  BENCH. 

ATTHS    • 

Sittings  after  Hilary  Term,  57  Oeorge  III.,  1816. 


WESTMINSTER. 


WILLIS  V.  BARRETT. 

A  plaiatiff  fiiiiic  upon  a  promiMonr  note,  which  parporta  to  be  pasrable  to  a  peraoo  of  a 
difiarent  name,  may  ahow  by  eyidence  that  he  waa  the  peraon  intended 

Thu  was  an  action  by  the  payee  of  a  promisaory  note. 

In  the  body  of  the  note  the  amount  waa  made  payable  to  ERzabeih  ^Ft/Zuont 
the  action  was  brought  by  Elizabeth  WUtii. 

The  plaintiff  was  allowed  to  adduce  eTidenoe  to  show  that  WiUiton 
was  inserted  by  mistake  for  fPUHif  and  that  she  was  the  person  really 
intended. 

Lord  ELLBNBOBonoH  left  it  to  the  jury  to  say  whether  this  was  not  a  mistake, 
md  the  jury  found  for  the  plaintiff. 

Etpuuuse  and  Huiehin$on  for  the  plaintiff. 

The  cause  was  undefended. 

REPORTER'S  NOTE. 

«^l,  *  Tbara  waa  no  Tarianee  here  between  the  reeord  and  the  note,  ainoe  the  deela- 
*  ration  alleged  a  promiae  to  pay  WUIU  by  the  name  of  IFtHtfen^-A  rarianee  be- 
tween  the  reoord  and  the  bill  of  exchange  or  note  declared  upon  ia  fatal,  aa  where  a  bill 
drawn  by  Ormicl  b  declared  on  aa  drawn  byCencft.  WkitmeUr.  Bmtuit,  3  B.  dL  P.  559, 
and  aee  ffof^e*  r.  Au9tm,  4  T.  R.  611.  WUsom  t.  GOhert,  2  B.  dL  P.  281.  That  parol 
•ridenoe  ia  admiaaible  in  general,  in  order  to  correct  a  mietake  or  remore  a  latent  am* 
bignity,  aee  Belwr  t.  Paine,  1  Vea.  456.  Skei^m  t.  /iMMfttui,  1  Bro.  G.  C.  92,  lb.  350. 
Jaiiea  t.  StmO^wh  3  Atk.  368.  Jles  t.  iSwaiaiiiwdan,  3  T.  R.  474.  Imkam  t.  Child,  Bro. 
C.  C.  92. 
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ENGLISH  V.  CHARTERS. 

Proof  that  the  defendant,  in  troyer,  atated,  that  he  aold  the  property  in  qneation  on  ita 
plaintiff's  account  is  not  prima  faeU  eridence  of  a  converaion. 

This  was  an  action  of  trover  to  recover  the  value  of  a  chariot  and  of  a 
tillmry. 

The  defendant  was  a  eoack  naker»  and  had  detained  these  carriages  on 
account  of  some  claim  which  he  had  upon  them ;  hut  it  was  contended  by  the 
plaintifT,  that  the  defendant  had  been  guilty  of  a  conversion,  in  selling  the  chariot 
without  any  authority  from  the  plaintiff. 

There  was  no  evidence  to  show  any  conversion  of  the  tilbury ;  but,  in  order 
to  show  a  conversion  of.  the  chariot,  the  plaintiff  gave  in  evidence,  a  return  made 
by  the  defendant  to  the  tax-ofRce,  in  which  was  contained  the  following  item* 

••  One  chariot  sold  on  account  of  — —  English  to Curl"     He  also 

gave  in  evidence,  a  receipt  by  the  defendant  for  the  price  of  a  second-hand 
chariot  for  -^—  English, 

This,  it  was  contended,  amounted  to  prima  fusk  Evidence  of  a  p^n. 
conversion,  and  it  was  urged  that  it  was  incumbent  on  the  defendant  ^ 
to  show  that  he  had  received  authority  from  the  plaintiff  to  dispose  of  tho 
chariot 

Lord  Ellbndorquoh.  The  documents  state,  that  tlie  sale  was  on  the  aceount 
of  ^nglish^^nd  are,  therefore,  referable  to  some  supposed  authority.  There  is 
no  evidence  of  a  sale  unconnected  with  the  statement,  that  it  was  made  on  tho 
plaintiff's  account. 

PlamtifT  nonsuited, 

Marryatt  and  Curwood  for  the  plaintiff. 

Topping  and  Gurney  for  the  defendant. 


REES  V.  SMITH  et  al. 

« 

In  an  action  of  trespaaa,  where  the  ffeneral  issue  is  pleaded,  and  alao  speetal  pleas  are  plead- 
ed, alleging  a  clandestine  remoyal  to  avoid  a  distress,  the  pLaintin  ought  to  go  into  tho 
whole  of  his  case  in  the  first  instance. 

This  was  an  action  of  trespass,  for  breaking  and  entering  the  plaintiff's 

house,  and  seizing  and  converting  her  household  goods.     Pieas,  the  general 

issue  and  two  other  pleas,  alleging  a  fraudulent  and  clandestine  removal  to  avoid 

a  distress  for  rent.     The  replication  to  the  two  special  pleas  took  issue  upon 

,the  fact  of  fraudulent  and  clandestine  removal* 

On  the  part  of  the  plaintiff,  a  prima  facie  case  of  trespass  was  proved  as 
alleged,  and  the  defendant  then  went  into  evidence,  in  order  to  show,  as  ^^qa 
*alleged  in  the  pleas,  that  the  removal  was  fraudulent  and  clandestine.        ^ 

Gurney^  on  the  part  of  the  plaintiff,  afterwards  proposed  to  ffo  into  general 
evidence  to  show  that  the  removal  was  not  fraudulent  and  clandestine: 
.but— 

Lord  EiXBNBosouoH  was  of  opinion,  that  it  was  not  competent  to  him»  m 
that  stage  of  the  cause,  to  enter  into  such  evidence,  since  all  the  circumstances 
were  in  issue,  and  the  removal  might  have  been  proved  to  have  been  htma  fide 
in  the  first  instance.  That  the  general  rule  was,  that  when,  by  pleading  or  by 
means  of  no  ice,  the  defence  was  known,  the  eounsel  for  the  plaintiff  was  bound 
to  open  the  whole  case  in  chief,  and  could  not  proceed  in  parts ;  and,  therefete, 
that  tha  plaintiff  in  this  case  should  at  once  have  proceeded  to  his  evidence  to 
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repel  the  inference  of  a  fraudulent  removal,  and -to  dhow  that  It  hd  been  in  the 
contemplation  of  tho  party  to  change  her  residence  preriouely.— His  lordship 
aAerwards  added,  As  a  fenerai  rule,  I  beg  that  it  may  be  understood,  that  a  case  is 
not  to  be  cot  into  parts,  but  that  when  it  is  known  whatthe  question  in  issue  is  Jt 
must  be  met  at  once.  If,  indeed,  any  one  fact  be  addueed  by  the  defendant  to 
which  an  answer  can  be  given,  the  plaintiff  must  have  an  opportunity  given  for 
so  doing ;  but  this  must  be  understood  as  a  specific  fact,  he  cannot  go  into 
*331  f?®°®''^^  evidence  in  reply  to  the  defendant's  case.  *There  is  no  instance 
-^  in  which  the  plaintiff  is  entitled  to  go  into  half  his  case,  and  reserve  the 
remainder. 
The  evidence  was  accofdinghr  excluded. 


COPELAND  V.  LEWIS. 

A  vendee  at  Aberystwith^ves  an  order  for  goods  to  the  triveller  of  tbe  pIsintifT,  who  is  a 
dealer  in  London ;  nothing  is  eaid  about  the  mode  of  carriaget  it  i»  to  be  presumed  that 
the  goods  are  to  be  eent  in  the  moet  naual  and  coirrenieBt  mmy,  and,  therefore,  upon  the 
delivery  of  tho  goods  to  a  carrier  in  Loadoa,  a  cause  of  action  arises  in  London. 

This  was,  an  action  brought  to  recover  the  sum  of  6/.  09.  8tf.,  the  amount  of 
a  chest  of  tea  sold  by  the  j^atntiff  lo  the  defeadaiit. 

The  cause  of  action  being  under  10/.,  tfie  only  question  was,  whether  the 
cause  of  action  arose  within  the  principality  of  fFalea  or  not,  the  defendant 
contending  that  it  arose  wiUiin  the  principaliQr,  in  order  that  he  might  have  the 
benefit  of  a  nonsuit,  accordinig  to  the  provisions  of  the  IF^h  ji^cature  act, 
13  G.  3,  c.  51,  s.  2. 

It  appeared  that  die  defendant  resided  at  JlberyMimih^  and  that  he  gave  an 
order  to  the  traveller  of  tbe  plaintiffs  (^who  were  dealers  in  London)  at  Me^ 
ryutwith  for  the  tea  in  Q<iestion.  Nothing  was  said  as  to  the  place  of  delivery, 
but  the  tea  was,  in  fact,  delivered  by  the  plaintiffs  to  a  carrier  at  the  Caatlt  and 
Falcon^  AlderngaU  atreei^  to  be  conveyed  to  the  defendant. 

Jerviu,  for  the  plaintiff,  contended,  that  the  cause  of  action  arose  imZ^n rfon, 
^^^^  where  the  goods  were  delivered,  and  he  referred  to  the  case  of  *Hdrwood 
Jv.  Lester  J  (3  Bos.  and  Pul.  617,^  where  goods  having  been  delivered  to  a 
carrier  in  London^  according  to  an  oroer  of  the  defendants  in  Leicestershire^  it 
was  held,  that  an  action  could  not  be  maintained  in  the  county  court  of  LeiceS' 
shire,  and,  therefore,  the  Court  of  Common  Pleas  refused  to  stay  the  proceed- 
ings in  an  action  in  that  court,  although  the  debt  amounted  to  less  than  40s,;  and 
where  Heath,  J.  intimated,  that  authorities  were  to  be  found  in  the  books  to  show, 
that  where  foods  are  sent  from  one  county  into  another,  the  cause  of  action  is 
to  be  considered  as  arising  in  the  county  from  which  they  are  sent,  and  not  in 
that  where  they  are  delivered.  And  he  also  cited  the  case-  of  Button  v.  Soh* 
monson,  (Dos.  and  Pul.  582,)  to  show,  that  a  delivery  of  goods  by  the  vendor 
on  behalf  of  the  vendee  to  a  carrier  not  named  by  the  vemlee,.ia  a  delivery  to 
the  vendee. 

Oldknall,  for  the  defendant,  attempted  to  distinguish  the  present  case  from 
that  of  JhUton  v.  Soiomonsorir  on  the  ground,  that  ia  that  case  an  order  had 
been  given  to  deliver  the  goods  to  a  carrier,  but  that  in  the  present,  no  such  di- 
rection had  been  given ;  but. 

Lord  EIujBMBOBovoB  said,  that  he  acceded  to  the  opinion  of  Mr.  J.  Heathy 
and  that  where  nothing  was  said  as  to  any  carrier,  according  to  common  sense 
^.•^it  is  to  be  iHMkrsiood,  that  the  ^goods  are  to  be  delivered  in  the  most  usual 

-'and  convenient  way. 

TenCct  for  Ihe  plaintiff. 
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Jemii  and  Peake^  for  the  plaintiff. 
Oldknatt  for  the  defendant. 

8m  DutUtt  T.  SolamatuoH,  3  Bot.  and  Pal.  582.    Gray  ▼.  Cook,  8  East.  336.    Crvft  y 
Fitmam,  I  Marsh,  269.    Spencer  y.  Hollowatf,  15  East.  647.    Jefriee  v.  Watte,  I  N.  R.  153. 


HARMER  V.  WRIGHT. 

The  defendant  cannot,  under  the  plea  of  nan  eet  factum  to  a  declaration  upon  a  bond,  go 
into  evidence,  to  show  that  the  consideration  was  an  ille^l  one  at  common  law.  There 
is  no  distinction,  in  such  case,  between  a  speciality,  which  is  avoided  by  a  statute,  and 
one  which  is  yoid  at  common  law. 

This  was  an  action  of  tlebt  upon  a  bond.     Plea  non  est  factum. 

The  defendant  had  given  notice  to  the  plaintiff  that  he  intended  to  rely  in  his 
defence  upon  proof,  that  the  consideration  of  the  bond  was  an  ille^  agreement 
to  forego  prosecutions  for  several  felonies,  and  it  was  contended,  that  it  was 
competent  to  the  defendant  to  go  into  his  defence  under  the  plea  of  the  general 
issue,  on  the  ground  of  a  distlnciion  in  this  respect  between  specialities  avoided 
hy  the  operation  of  a  statute,  and  those  which  were  void  at  common  law. 

But  Lord  Ellenbohouoh  said,  that  he  did  not  admit  such  a  distinction,  and 
the  plaintiff  had  a  verdict. 

*Garrow^  A.  G.  and  Moore,  for  the  plamtiff.  [30 

Ourney  and  Peake,  for  the  defendant. 

See  Coltan  v.  Goodriige,  Bl.  R.  1108,  where  it  was  heH,  that  the  defendant  upon  the 
plea  of  nan  eet  factum  could  not  insist  upon  any  matter  whick  avoided  the  deed,  either  at 
camman  taw  or  by  statute,  if  it  did  not  impeach  the  execution  of  the  deed.  See  also  Gil. 
L.  E.  162,  ed.  2.    5  Co.  119.    Cele  r,  Bobine,  B.  N.  P.  172.    2  H.  B.  515.    11  Co.  26. 


INGLEDEW  V.  DOUGLAS. 

An  account  stated  by  an  infant  is  not  evidence  after  he  attains  his  age,  even  to  ahow  that 
he  has  been  supplied  with  the  necessaries  mentioned  in  the  account. 

This  was  an  action  of  assumpsit  for  clothes  supplied  to  the  defendant,  and 
on  an  account  stated. 

The  defendant  was  a  minor,  and  the  plaintiff,  in  his  bill  of  particulars,  claimed 
for  several  sums  due  from  the  defenihnt,  as  appeared  upon  an  account  stated 
by  him  ;  and  the  plaintiff  offered  in  evidence  a  written  statement  by  the  defend- 
ant, which  contained  on  the  one  side  an  account  of  clothes  delivered,  and  on 
the  other,  an  account  of  payments  made. 

Hutchinson,  for  the  defendant,  objected  to  this  evidence.  It  had  been  held 
that  it  could  not  be  replied  to  an  account  stated  with  an  infant,  that  they  wers 
lor  necessaries. 

Marryatty  for  the  plaintiff,  contended,  that  although  this  account  was  not 
evidence  upon  the  *count  on  an  account  stated,  yet  that  it  was  evidence  byr.^ 
way  of  admission  on  the  part  of  the  defendant,  to  show  that  necessaries  ■• 
bad  been  supplied  to  that  amount. 
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Lord  Ellenborouoh  doubted,  at  first,  whether  the  statement  was  not  eri- 
dence  in  this  point  of  view ;  but,  after  consideration,  he  was  of  opuiion,  that 
the  statement  of  the  account  by  the  infant  could  not  be  used  as  evidence  against 
him. 

The  plaintiff  had  a  verdict  for  the  sum  of  8/.,  to  which  the  objection  did  not 
•pply. 

Marryati  and  Aorb,  for  the  plaintiff. 

HuicKuuont  for  the  defendant. 


JACKSON  V.  TOLLETT. 

Ifi  when  danger  oceurB,  the  drirer  of  a  stage-coach  does  not  take  the  safest  course,  the 
coach  owner  is  responsible  Tor  the  mischief  which  ensues. 

This  was  an  action  against  a  coach-owner  for  the  negligence  of  the  coach 
man,  in  consequence  of  which  the  coach  had  been  overturned,  and  the  plaintiff, 
an  outside  passenger,  had  had  his  leg  broken. 

As  the  defendant's  coach  was  proceeding  from  Uxbridge  to  London^  in  go- 
ing up  Notting'hUl  slowly,  it  was  met  by  a  wagon,  which  was  nearly  in  Sie 
middle  of  the  road.  The  road  at  that  place  was  30  feet  wide.  The  fForcea- 
ier  coach  at  that  time  was  descending  the  liili  at  a  quick  rate,  and  the  coachman 
mocn  of  the  defendant  apprehending  that  there  *was  danger  of  the  coaches 
-'coming  in  contact,  deviated  to  the  left,  and  the  wheel  of  the  coach  was 
drawn  upon  a  hillock  of  dirt ;  had  this  been  soft,  no  accident  would  have  hap- 
pened, but  the  hillock  being  hard  and  frozen,  did  not  yield  to  the  pressure  of  the 
wheel,  which  was,  in  consequence,  considerably  elevated,  and  the  coach  was 
overturned.  One  of  the  passengers,  apprehending  danger  from  the  course  which 
the  coachman  pursued,  called  out  to  him  to  warn  him.  There  was  also  on  the 
other  side  much  evidence  to  show,  that  the  coachman  had,  under  the  circum- 
stances, adopted  the  most  prudent  course. 

Lord  Ellenborodgh. — Ev^ry  person  who  contracts  for  the  conveyance  of 
others,  is  bound  to  use  the  utmost  care  and  skill,  and  if,  through  any  erroneous 
judgment  on  his  part,  any  mischief  is  occasioned,  he  must  answer  for  tlie  con- 
sequences. The  coach  was  ascending  the  hill,  and  no  blame  attaches  on  ac- 
count of  immoderate  speed,  nor  was  the  coach  overburthened  with  luggage. 
It  is  met  by  a  tilted  wagon,  behind  which  was  the  fVorcester  coach,  and  it  is 
said  that  the  coachman  had  to  choose  whether  he  would  risk  the  sand-bank  or 
would  meet  the  JVoreeater  coach ;  but  the  question  is,  whether  he  might  not 
have  adopted  a  third  more  safe  and  innocent  course  by  stopping.  He  encoun- 
ters the  hillock,  a  hard  and  solid  mass,  and  which  he  must  have  known  to  be 
such,  for  this  danger  had  presented  itself  to  a  passenger,  who  called  out  to  warn 
•301^^™  of  it;  he  *knew  it  also,  or  might  have  known  it,  from  the  state 
-'of  the  weather,  and  he,  therefore,  ought  to  have  contemplated  it  as  a  risk  of 
considerable  magnitude.  It  is  true,  that  he  might  have  incurred  some  danger 
in  stopping,  and  the  question  is,  whether  he  exercised  a  prudent  discretion.  If 
he  would  have  exercised  a  better  discretion  in  stopping,  and  the  accident  would 
have  been  thereby  avoided,  he  ought  to  have  adopted  that  course.  This  is  the 
question  for  your  consideration  :  in  order  to  subject  the  master  to  damages,  it 
must  appear  that  there  has  been  something  to  bbune  on  the  part  of  his  servant, 
mnd  he  is  blameable  if  he  has  not  exercised  the  best  and  soundest  judgment 
upon  the  subject ;  if  he  could  have  exercised  a  better  judgment  than  he  did, 
Ifae  owner  is  liable. 

Verdict  for  the  plaintiff.  , 
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Oumey  an^  Comyn^  fpr  the  plaintiff. 
Scarlet  and  Marryattf  for  the  defeikbnt. 

See  3fay]|eii  v.  Boyee,  I  Starkie  423.    /mim  ▼.  Boyet,  ib.  499. 


LYONS  et  al.  v.  BARNES. 

A,  sells  beer  to  B.  in  casks,  eiving  him  notice  that  unlets  he  returns  the  casks  in  a  fort* 
night  he  will  be  considered  as  the  purchaser :  B,  does  not  return  them  wiihin  a  fort- 
night ;  A.  cannot  maintain  ^  action  for  goods  sold  antf  delivered,  the  whole  resting  in 
special  agreement. 

This  waa  an  aetioii  for  gooda  add  and  delirered,  and  for  uae  and  aeeupaiion* 

The  plaintilRi  i?ere  brewera,  and  the  action  waa  broofkt  to  recover  tha 
ampUDt  of  beer  aold  to  *the  defendant^  and  alao  of  caaka  delivered  to  him.  p^^ 

The  defendant  had  paid  money  into  court,  and  Ae  eaa^  reated  nltimaleiy  ^ 
on  the  queation,  Whether  the  caaka  could  be  coAsidered  aa  gooda  aold  and  de- 
livered to  the  defendant 

It  appeared  that  the  caaka  had  contained  beer  aold  by  the  pkintiSa  to  the 
defendant;  and  that  the  former  had  given  notice  to  this  defendant,  that,  unless 
they  were  returned  within  a  fortnight,  the  defendant  *wouhl  be  considered  as 
the  purchaser. 

lK>rd  Ellenbohovoh  waa  clearly  of  opinion,  that  an  actioli  for  gooda  aold 
and  delivered  could  not  be  maintained  with  respect  to  these  caaka.  ^Fhe  goods 
were  left  in  the  house  upon  particular  terms  :  the  whole  rested  in  ^e  special 
agreement  between  the  parties,  and  that  agreement  onght  to  have  been  apedally 
declared  upon. 

Plaintiffa  nonsuited. 

Gurney  and  S^xmkie  for  the  plaintifb. 

GarroWf  A.  6.,  for  the  defendant. 


•FRASER  V.  MARSH.  ['41 

In  an  action  of  tort  agauist  a  nunor,  for  the  negligence  of  his  agent,  ttemhle)  Iris  guardian 

cannot  render  the  agent  competent  by  releasing  him. 

This  was  an  action  by  Ae  f^aititiflf  against  the  defendaal,  for  the  negligence 
of  her  servant,  in  driving  the  defendant's  chariot  againat  l&to  plakliff^  phaeUm, 
by  meana  of  which  it  waa  overturned  and  broken. 

The  defendant  was  a  minor,  and  appeared  by  lier  gnardtian;  and  on  her 
coachman  being  eddied  aa  a  wkneas,  he  waa  obyeeied  to  as  iaooaapetest  wiUiout 
a  release. 

A  releaae  waa  tendered  by  fhe  guai^ian  upon  Ae  woofd ;  bn^^ 

Lord  BixxifBOiiouoH  held,  that  he  was  wi  gvaidnoi  lor  the  porpoaa  of  19- 
leaafng ;  and  the  wttaesa  waa  rejected. 

Scarkit  imd  AtafASe  for  ^  ^tkiM[. 

Garr^Wf  A.  O.,  attd  ^JpusiUe,  for  ihe  detedMit 

The  admission  of  an  infant  by  his  guardian,  in  his  answer  to  a  biU  iQ  ^^liaaaaf^ia  laat 
•viBfOfifi  tfanwt  tlie  iafiu^t  on  a  trial  at  law.  See  Oil.  L.  Ev.  3  ed.  51  3.'P.  W/237. 
i  Vent.  TVbttt  see  Jtmuv.  Bmt/M,  Str.  548. 
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WiLLUMS  «.  BRIDGES  et  aL 


In  an  ned'on  n^'nst  the  ehariff  for  an  escape  on  mesne  process,  an  admiM:c<i  b^r  the  de« 
fendant  in  the  former  action,  as  to  his  liability,  is  evidence  against  the  sheriff. 

Thu  was  ati  action  against  the  defendants,  as  sheriff  of  Middiesex,  fbr  suf- 
fering George  Bayiey  to  escape  afVer  he  had  been  arrested  at  the  suit  of  the 
^intifT,  upon  a  writ  of  privilege. 

The  action  against  G,  Bayiey ,  was  brought  on  a  bill  of  exchange,  drawn  by 
G»  Bayiey  upon  WUliam  SKaw^  payable  to  his  own  order,  and  indorsed  by  G. 
Bayiey  and  by  /.  Bayiey,  In  order  to  prove  notice  of  the  dishonor,  the  plain- 
tiff proved  that  he  had  left  with  •/.  Bayiey  a  letter,  containing  notice  of  the 
dishonor,  to  be  delivered  to  G,  Bayiey^  and  that  the  htter  had  acknowledged  the 
Fsoeipt  of  the  notice. 

Garrow^  A.  6.,  for  the  defendants,  objected,  that  the  admission  of  O.  Bay* 
ley  was  not  evidence  against  the  present  defendants. 

But  Abbott,  J.,  said,  that  he  understood  the  rule  to  be,  that  an  admission 
which  would  be  evidence  against  the  party  would  also  be  evidence  against  the 
sheriff;  and  the  evidence  was  accordingly  admitted. 

The  plaintiff  afterwards  had  a  verdict,  damages  one  farthing. 

See  Kempland  ▼.  Maeauley,  Peake  N.  P.  C.  65. 


•43]         •ADJOURNED  SIT'nN<JS  AT  GUILDHALL,  1817. 


GIBBONS  V.  WILCOX,  OBERRT,  et  al. 

A.mttm|Mit  against  several  as  partnets;  the  question  of  partnership  being  doubtful  upon  the 
plaintiff's  evidence,  the  defendants  go  into  their  case ;  and  in  order  to  render  a  witness 
competent  produce  a  release  executed  by  all  of  them ;  this  instrument  is  to  be  consid- 
ered as  in  evidence  for  all  purposes. 

This  was  an  action  of  assumpsit  against  WUcox^  Oberryt  and  Gillf  for  pro- 
caring  a  charter-party  for  their  ship  from  yew  Orleans  to  Liverpool, 

The  defendants  resided  abroad ;  and  evidence  was  given  of  admissions  by 
Wilcox  of  his  partnership  with  Oberry  and  6rt//,  in  letters  from  him  in  the 
course  of  commercial  correspondence  in  the  name  of  himself  and  his  partners ; 
mnd  also  that  bills  drawn  upon  the  firm  had  been  paid.  And  the  plaintiff  also 
tendered  in  evidence  the  ship's  register,  from  which  it  appeared,  on  the  oaths 
of  Wilcox  and  Oberry^  that  they,  together  with  GjUl^  were  the  owners  of  the 
tessel.  This,  il  was  contended  on  the  part  of  the  plaintiff^  was  sufficient  evi- 
dence of  the  ptartnership.  It  could  not  be  necessary  to  show  the  assent  of  each 
nember  of  the  firm,  especially  where  the  partners  resided  at  a  distance,  to  each 
individual  partnership  transaction  \  in  such  case,  no  person  could  give  evidence 
of 'a  personal  intercourse  with  all;  the  only  kind  of  evidence  that  could  be  given 
_.-.  was  of  a geiieral  correspondence  wfth  the  house  in  the  handwriting  of  a 
^  'person  employed  by  the  firm ;  and  the  case  of  Songster  v.  Mazarredbf 
1  Starkie,  101*  was  referred  fo. 

HoLBOYD,  J. — The  register  alone  is  not  sufficient }  and  the  case  of  SangsUr 
^  Atazarr^do  is  distinguishable  from  the  present:  there  the  difficult  was  over^ 
come  by  the  production  of  the  circular  letter,  in  which  the  defendant  acknowl- 
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edged  himself  to  be  A  partner  with  the  rest  of  the  firm.  His  lordship  added, 
that  he  would  not  nonsuit  the  plaintiff  upon  the  objection  he  might  aflerwards 
move  upon  it. 

A  witness  having  been  aflerwards  called  for  the  defendants,  an  objection  was 
made  to  his  competency,  on  the  score  of  interest.  To  obviate  this,  a  release 
n^as  produced,  signed  by  the  defendant  CHll  as  well  as  by  the  other  two 
defendants. 

Garrow,  A.  G.,  contended,  that  by  this  document  the  qucation,  as  to  the 
partnership  of  Giil^  was  placed  beyond  doubt. 

Scarlett,  for  the  defendants,  contended,  that  a  document  exhibited  on  the  voir 
dire  was  not  in  evidence  for  any  purpose  except  as  to  the  competency,  which 
was  a  question  purely  for  the  decision  of  the  court. 

HoLROYD,  J. — ^The  question  of  competency  is  certainly  for  the  court  alone  ; 
but  if,  on  showing  *the  competency,  matter  be  given  in  evidence  which  is  rtt^K 
essential  to  the  merits  of  the  cause,  I  think  it  would  be  too  much  to  say,  ^ 
that  it  is  not  in  evidence. 

It  appeared,  upon  the  evidence  of  one  of  the  witnesses,  that,  by  agreement 
with  the*  plaintiiT,  he  was  to  have  one  half  of  the  commission,  viz,  one  and  a 
quarter  per  cent.;  and  it  was  objected,  that  he  oug^t  to  have  been  made  a  co- 
plaintiff:  but^ 

HoLROYO,  J.,  held,  that  this  was  a  mere  sub-contract;  and  the  witness  was 
examined. 

Verdict  for  the  plaintiff. 

GarroWt  A.  G.,  for  the  plaintiff. 

Scarlett,  for  the  defendants. 


JACOBS  V.  JOSEPH  HART. 

After  ■  bill  of  exchange  has  been  accepted,  and  whilst  it  remains  in  the  hands  of  the  pa^rM, 
he  alters  it  by  making  it  payable  at  a  particular  place ;  this  alteration  will  not  vitiata 
the  bill. 

This  was  an  action  by  the  plaintiff,  as  the  indorsee,  against  the  defendant,  as 
the  acceptor  of  a  bill  of  exchange. 

The  question  was,  whether  the  bill,  after  its  completion,  had  suffered  a  mate- 
rial alteration. 

Myers,  the  payee  of  the  bill,  had  agreed  to  let  a  house  at  Portsea  to  Michael 
Hart,  on  the  3d  of  *j9pril,  181fi ;  and  the  bill  in  question  was  drawn  by  r,  .^ 
J/.  Hart,  in  consideration  of  the  good- will  of  the  house  and  fixtures.  '- 
The  bill  was  in  the  hand-writing  of  Myere,  who  dated  it,  as  he  stated  in  the 
course  of  the  evidence,  on  the  3d  of  March  instead  of  the  3d  of  April,  and  de- 
livered it  to  Michael  Hart,  the  drawer  wiio  signed  his  name  to  it.  Myers  then 
took  it  to  J.  Hart,  tlie  defendant,  who  on  reading  the  bill,  said,  you  have  dated 
it  on  the  3d  of  March  instead  of  the  3d  of  April.  Myers  said,  he  should  not 
have  discovered  it,  if  he  J.  Hart,  had  not.  Mvers  altered  the  date  to  the  3d 
of  AprU. — It  appeared,  also,  that  whilst  the  bill  was  in  the  hands  of  Myers^ 
(the  payee,  who  retained  it  for  eight  months,  and  till  within  four  months  of  its 
becoming  due,)  a  special  acceptance,  making  the  bill  payable  at  Mr.  A.  Isaacs^ 
St,  Mary  Axe,  London,  was  inserted,  before  it  was  negotiated  by  the 
payee. 

Topping,  for  the  defendant,  contended,  that  the  plaintiff  could  not  recover 
on  this  bill,  on  account  of  the  alteration ;  for,  altliough  the  acceptor  had  noticed 
ikv  mistake  in  the  date,  and  Myers  had  accordingly  struck  out  the  first  date,  the 
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bin  was  complete  and  perfect  as  drawn  by  Michael  Hart^  and  had  passed  into 
the  hands  of  the  payee.  He  also  contended,  that  the  insertion  of  the  special 
acceptance  vitiated  the  bill. 

Lord  Ellenborouoh. — A  bill  of  exchange  is  certainly  capable  of  alteration 
*471  ^^^^  ^^  ^^  passed  *into  a  state  of  negotiation,  particularly  if  the  altera- 
^  tion  be  made  for  the  correction  of  a  mistake,  as  it  was  here,  and  made 
with  the  acquiescence  of  the  party .t  With  respect  to  the  alteration  made  as  to 
the  place  of  payment,  the  objection  rests  upon  the  vexaia  qucsstiOf  whether  the 
place  of  payment  is  to  be  considered  as  part  of  the  contract,  or  merely  as  a 
aifection  where  payment  will  be  made.:|:  I  am  of  opinion,  that  the  objections 
are  without  foundation. 

Verdict  for  the  plaintiff. 

GarroWf  A.  6.,  Gumey^  and  Pollock  for  the  plaintiff. 
'Ihpping  and  Comyn  for  the  defendant 

t  See  Kennerlff  v.  Naik,  vol.  i.  p.  452,  and  the  cases  cited  in  the  note. 
t  8oo  OuTTctt  V.  Wovtkvck,  vcri.  i.  p.  475,  and  the  cases  there  cited. 


SMITH  V.  HARRIS. 

In  an  action  bv  A,  against  B.  for  falsely  representing  C,  as  trust-worthy,  in  consequencs 
of  which  A»  gave  credit  to  C,  the  latter  is  a  competent  witness. 

This  was  an  action  on  the  case  against  the  defendant,  for  a  fraudulent  repre- 
sentation that  one  Hollingwood  was  a  trust-worthy  man,  and  a  man  of  pro- 
perty, and  that  his  wife  had  an  annuity  of  50/.;  in  consequence  of  which  the 
plaintiff  was  induced  to  give  Hollingwood  credit,  whereas  he  was  in  insolvent 
circumstances. 

*4fi1       ^Hollingwood  was  called  as  a  witness,  and  objected  to  as  incompe- 
J   tent;  but — 

Lord  Ellenborouoh  was  of  opinion  that  he  was  a  competent  witness,  since 
the  proceeding  was  not  for  the  debt,  but  was  collateral,  and  was  founded  on  the 
alleged  fraud  of  the  defendant ;  and  Hollingwood  would  be  equally  responsible 
whatever  were  to  be  the  result  of  that  cause. 

Hollingwood  stated,  that  the  defendant  hud  told  the  plaintiff,  that  he  might  lend 
him  (Hollingwood)  20/.  or  30/.,  and  that  he  would  be  perfectly  safe  ;  and  that 
he  (the  defendant)  would  see  the  plaintiff  paid. 

Jjord  Ellenborouoh. — These  cases  come  out  almost  always  according  to  the 
truth.  A  promise  having  been  made  to  guarantee  the  plaintiff,  which  is  within 
the  statute,  there  being  no  note  in  writing,  he  brings  an  action  for  the  misrepre- 
sentation. This  is  nothing  more  than  a  guaranty  within  the  statute  of 
fiauds. 

Plaintiff  nonsuited. 

Baine  and  Lawes  for  the  plaintiff. 

Scarlett  and  Comyn  for  the  defendant 
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«&aD£Wi.TS  ••  DYSON  et  aL  [*40 


The  defendant  e«nnoC,  in  the  course  of  the  plaintifT's  evidence,.  oroe»>ex«aiae  Hie  plain- 
tiflf's  witnefses  as  to  the  contenu  of  written  documents,  although  notice  has  been 
fiven  to  the  plaintiff  to  produce  themi  and  he  refoses  to  produce  them  in  that  scbm 
of  the  cause. 

This  was  aa  action  by  the  [myee  againat  the  acceptor  of  a  bill  of  exchange. 

On  tlie  CFoea^zaniination  of  one  of  the  plaitUiiT's  witnesses,  the  defendants* 
eounsel  required  the  production  of  the  plaintiff's  books,  notica  having  been 
given  for  tliat  purpose.  The  plaintiflf  refused  to  produce  them  in  that  sti^  of 
the  business,  before  the  defendant  had  gone  into  his  case. 

The  defendants'  counsel  then  proposed  to  give  parol  evidence  of  the  entries; 
but — 

Lord  Ellenborouoh  said*,  that,  in  strictness^  the  evidence  eould  not  be  an- 
ticipated, although  it  was  rigorous  to  insist  upon  the  rule,  and  a  close  adherence 
to  it  might  be  productive  of  inconvenience. 

Verdiev^  Ibr  plaintiff. 


•BRISTOW  antf  POSTER  v.  TAYLOR.  [«60 

Djpon  the  dissolution  of  partnership  he tween  the  plaintiff ^s,  A.  f'  Btith  cgmd  that  the 
joint  debts  shall  be  received  by  C.,  an  a^nt  appointed  by  both,  for  the  discharge  of  their 
joint  debts.  The  defendant  accedes  to  this  arrangement;  but  afterwards  ^.countermands 
the  authority  to  C.  and  dememie  the  debt  from  tbm  dewndaut,  wUeh  ha  ptiysr;  A4  ^  B. 
oamiot  alter  wards  maincain  an'  aotioa  ibr  the  debk 

This  was  an  action  of  assumpsit  againsi  tbe  defendant ;  aiuf  die  ^neetioii 
was,  whether,  under  the  following  circumstances,  the  defendant  had  been  dis- 
ebaiged  by  payment  of  the  debt. 

The  debt  had  been  contracted  previously  to  Jtme^  1812,  when  the  plainliA 
dissolved  their  partnership.  It  was  then  arranged  between  them  thai  •/. 
SrUtoWf  the  brother  of  one  of  the  plainlifis,  should  receive  the  amount 
of  the  partnership  debts  for  the  benefit  of  their  joint  cvetfitors.  Notice 
of  this  arrangement  was  given  to  the  defendant,  who  acceded  to  it,  and 
promised  to  pay  his  debt  to  /.  Bruioto'B  agent:  but  afterwards  the  plaintiff 
Porter  countermanded  the  authority  which  had  been  given,  and  required 
the  money  to  be  paid  to  himself;  and  in  June^  1814,  the  defendant  paid  the 
debt  to  Porter f  who  gave  him  a  receipt  in  the  joint  names  of  himself  and  Brie* 
tow,  the  co-plaintiff.  After  the  commencement  of  the  present  action,  a  letter 
had  been  written  by  Bristow  to  the  attorney  for  the  plaintiffs,  requesting  that 
the  action  might  be  withdrawn,  that  the  funds  might  not  be  wasted. 

On  the  part  of  the  defendant  it  was  contended,  that  the  action  was  not  main- 
tainable: if  one  partner  was  competent  to  release  the  debt,  he  was  *coro-   r^.. 
petent  also  to  receive  the  money ;  and  the  taking  the  money  and  giving  '■ 
a  receipt  were  equivalent  to  a  release. 

Garrow^  A.  G.,  for  the  plaintiffs,  contended,  that  since*  the  defendant  knew 
that  the  partnership  had  been  dissolved,  and  that  it  had  been  arranged  between 
the  parties  that  dl  debts  were  to  be  paid  to  J.  Bristow,  the  brother,  upon 
whom  they  had  condescended  as  their  joint  instrument;  and  since  he  had 
assented  to  this  arrangement,  he  was  not  justified  in  afterwards  paying  over 
the  money  to  Porter.  And  the  case  of  Henderson  and  Smith  v.  ffildj  3 
Camp.  561,  was  cited,  where  it  was  held,  that  a  receipt  given  coUusively,  afler 
the  dissolution  of  the  partnership,  by  one  partner,  afler  notice  in  the  Gazeite 
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that  the  joint  debts  were  to  be  paid  to  the  other  partner,  was  no  bar  to  the 
action. 

Lord  Ellsnbobouoh.— The  plaintiffs  would  have  been  bonnd  by  the  pay- 
ment if  it  had  been  made  to  their  joint  a^nt.  BrUtow^  the  brother,  as  such 
agent,  had  an  andiority,  but  not  coupled  with  any  interest;  that  authority  was, 
Aerefore,  revocable :  it  was  competent  to  either  of  the  plaintiffs  to  countermand 
the  anthority,  and  to  demand  the  debt  If  J.  Bristow  had,  in  consequence  of 
the  authority  givien  him,  done  any  act,  it  might  not  have  been  revocable;  but 
the  authority  to  him  was  countermandable,  and  had,  in  fact,  been  counteiw 
m^n-y  manded:  each  partner  had  a  right  to  countermand  ^before  any  act  inter- 

-^  vened  which  in  point  of  law  would  preclude  a  revocation.  Notwith- 
standing the  dissolution,  as  far  as  regards  this  joint  debt,  the  partnership  still 
continued*  If  the  money  had  been  actually  paid  over  to  the  agent  there 
would  have  been  an  end  of  the  question  >  the  mterests  of  others  would  have 
tatervened. 

Plaintifis  nonsuited* 

GarroWf  A.  G.,  and  Bottand^  for  the 

Scarlett  and  Toddy  ^  for  the  defendant.. 

Bee  MiiU$  v.  TayUr,  13  East,  175.    ALn$r  t.  Gmrg»^  1  Camp.  392. 


JONES,  AAnhustrator  of  PBITCHARD,  «.  WILLUMS. 

One  who  has  been  mortgagee  of  certain  premises  afterwards  takes  a  conveyance  in.  fee 
•hnple*  in  wliieh  the  eene  premtaea  are  described  aa  unincumbcTed,  from  a  vendee  of 
the  mortgagor ;  this,  ia  the  abaeneo  of  fraud,  ia  oooduaive  evidinea  to  ahow  that  ilia 
1FM1TI*  of  the  fiiBt  mortgage,  was 


This  was  an  action  on  a  covenant  in  an  indenture  of  mortgage  (between  the 
DJaintiflTs  intestate  and  the  defendant)  for  the  payment  of  600/.,  and  iniereit. 
The  defendant  had  pleaded  payment  at  and  after  the  day. 

It  appeared  that  the  defendant  had,  previous  to  the  year  1804,  mortgaged 
fCKtain  premises  to  the  intestate,  and  that,  in  MarcK  1804,  the  defendant  sold 
these  premisee  to  Joiies  of  Glenark,  Jones  of  Olenark  at  this  time  borrowed 
from  &e  intestate  the  sum  of  1000/.  upon  a  mortgage  of  the  same  premisea^ 
Jenkins^  the  attorney  for  both  parties  upon  that  occasion*  was  since  dead. 
The  defendant  rened  upon  the  terms  of  the  latter  mortgage  for  proof  that  the 
amount  of  the  first  mortgage  had  been  paid.  This  deed  recited,  that  Joiu» 
^22^  *had  agreed  to  convey  the  premises  to  Pritchard^  the  intestate,  free 
^  from  incumbrances;  and,  by  the  same  deed»  Jonte  afterwards  conveyed 
the  same  to  the  intestate  in  fee  simple.  The  second  mortgage  had  since  been 
paid  oflT. 

Lord  Eluinbokovoh.— If  the  first  mortgage  had  not  been  paid,  it  would  have 
been  nodced  in  the  deed :  this  is  so  conclusive,  that,  without  the  strongest 
evidence  to  rebut  it,  by  proving  eDormous  fraud»  the  inference  is  unanswerable. 

« 

Plaintiff  nonaoited* 
GarrtnOt  A.  G.,  end  Chiity^  for  the  plaintiff. 
JervUf  for  the  defendant. 
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KERR  V.  WILLAN. 

In  order  to  aflfect  one  who  sends  goods  by  a  carrier  with  notice  of  the  terms  on  which  he 
deals,  it  is  not  sufficient  to  show  that  a  printed  notice  was  exhibited  in  the  carriers 
office,  where  the  goods  were  delivered  by  a  porter,  although  the  porter  could  read,  and 
had  seen  the  notice,  if  in  fact  he  had  never  read  it. 

This  was  an  action  of  special  assumpsit  against  the  defendant,  as  a  carrieri 
for  negligence  in  losing  a  truss  of  goods  committed  to  his  care. 

It  was  piV)ved  that  a  truss  of  goods,  weighing  56  pounds,  had  been  delivered  at 
the  office  of  the  defendant,  who  was  a  carrier,  at  the  Bull  mid  Mouth  Imit  in 
London^  to  be  carried  to  the  plaintiff,  who  resided  at  Dumfries. 

The  defendant  had  paid  10/.  into  court,  and  he  relied  upon  a  notice  put  up 
in  his  office,  ^intimating,  that  he  would  not  be  liable  for  more  than  at  the  r^^ 
rate  of  20/.  per  hundred  weight  for  any  goods  whose  weight  exceeded  28  ^ 
pounds.  In  order  to  affect  the  plaintiff  with  knowledge  of  this  notice,  it  was  proved, 
that  such  a  notice  was  painted  on  a  board  and  hung  up  in  the  defendant's  coach* 
office ;  and  a  witness  was  called,  who*  stated  that  he  was  a  porter  to  the  waggon 
by  which  the  goods  had  been  conveved  to  town,  and  that  he  had  taken  iheni 
to  the  defendant's  office;  that  he  had  frequently  been  at  the  office  before  and 
had  seen  the  board  there,  but  that  he  did  not  9uppo9e  there  was  any  thing  upon 
it;  and  although  he  could  read,  had  never,  in  fact,  read  what  was  upon  it  until 
afier  the  loss  of  the  truss. 

Lord  Ellenborovoh.— You  cannot  make  this  notice  to  this  non-supposing 
person :  it  is  difficult  to  struggle  with  the  common  law ;  and  it  is  incumbent 
upon  a  person  who  wbhes  to  rid  himself  of  his  responsibility  at  common  law, 
to  ffive  effectual  notice. 

Uarrou)^  A.  G.,  for  the  defendant,  contended,  that  enough  had  been  done  to 
entitle  the  defendant  to  the  benefit  of  his  notice,  since  he  had  done  every  thing 
which  lay  within  his  power  to  communicate  the  terms  on  which  he  intended  to 
deal  to  the  plaintiff.  The  public  had  an  interest  in  the  decision  of  this  cause 
in  favor  of  the  defendant,  for  if  what  had  been  done  was  not  enough,  it  would 
not  be  possible  for  any  one  to  carry  on  the  ^business  of  a  carrier  with  p^.- 
safety  to  himself;  care  would  always  be  taken  to  send  the  goods  to  the  ^ 
warehouse  by  a  person  who  could  not  read. 

On  the  other  side,  it  was  suggested,  that  all  difficulty  on  the  part  of  the 
carrier  might  be  avoided,  by  his  delivering  a  printed  receipt  to  the  person  who 
brought  the  goods,  specifying  tlie  terms  of  the  contract. 

Lord  Ellenborouoh.— The  hardship  of  the  case  cannot  alter  the  liability  of 
the  party.  By  the  common  law,  the  carrier  is  responsible  for  the  loss  of  goods, 
unless  he  enter  into  a  special  contract  by  which  he  limits  that  responsibility. 
This  he  may  do,  by  giving  notice  in  tlie  public  papers,  or  by  any  other  medium 
by  which  the  party  with  whom  he  deals  is  efTectually  apprized  of  the  terms 
upon  which  he  proposes  to  deal.  If  the  person  who  carried  the  goods  to  the 
office  in  this  case  had  read  the  notice,  the  plaintiff*  would  have  been  bound  by 
it;  but  he  did  not  read  it;  and,  consequently,  the  plaintiff*  was  not  bound  by  the 
limitations  which  it  contained. 

Verdict  for  the  plaintiff;  damages  40/.  15«.  M. 

Topping  and  Walton^  for  the  plaintiff*. 

OarroWf  A.  G.,  and  BamewtM^  for  the  defendant. 


In  the  ensuing  term,  Garrow,  A.  G.,  moved  for  a  rule  to  show  cause  why 
there  should  not  be  a  *new  trial,  cx)ntending,  that  enough*  had  been  d^ne  p^.^ 
by  the  carrier  for  the  purpose  of  communicating  notice  to  the  plaintiff;  it  ^ 
would  be  impossible  to  prove  actual  knowledge,  since  the  parQr  could  not  be 
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called  as  a  witness,  and  that  every  thing  had  been  done  which  prudence  cculd 
dictate. 

Bat  the  court  refused  the  rule,  observing,  that  it  was  by  no  means  impossible 
to  give  notice  to  the  party  who  sent  goods  of  the  ^manner  in  which  the  carrier 
meant  to  limit  his  responsibility.  If  the  agent  could  not  read,  he  might  still  be 
able  to  hear;  or,  at  ail  events,  a  hand-bill  might  be  delivered  to  him  to  be  taken 
to  his  principal.  No  doubt,  the  necessity  of  giving  effectual  notice  imposed 
considerable  difficulty  upon  the  carrier,  but  the  difficulty  arose  from  the  attempt 
to  depart  from  the  old  rule  of  common  law  which  had  prevailed  for  ages,  and 
which  could  not  be  avoided  without  great  exertion.  No  doubt  the*  rule  of  law 
might  be  superseded  in  the  particular  case  by  a  special  contract,  since  modus  et 
eonventio  vtncunt  legem;  but  then  such  special  contract  must  be  proved;  and 
whether  it  exists  or  not,  is  always  a  question  for  the  jury. 


See  Leeton  v.  Holtt  vol.  i.  186. 


Rule  refused. 


•57]  •PRIDEAUX  v.  COLLIER. 

The  holder  of  a  bill  of  exchange  applies  to  the  drawee  on  the  day  before  the  bill  becomes 
due,  who  informs  him  that  he  has  no  efTects  of  the  drawer's  in  his  hands,  but  that  they 
will  probably  be  supplied  before  the  next  day.  On  the  next  day  the  drawer  informs  the 
holder,  that  he  will  endeavor  to  provide  enects,  and  will  call  upon  him  again.  This 
does  not  supersede  the  necessity  of  a  presentment  on  that  day. 

This  was  an  action  by  the  plaintifr,  as  the  indorsee  of  a  bill  uf  exchange, 
dated  March  20th,  l^itf,  drawn  by  the  defendant  upon  fVood  ^  Co.^  payable 
to  his  own  order,  and  indorsed  by  liim  to  the  plaintifT. 

Upon  the  22d  of  May,  the  day  before  the  bill  became  due,  application  was 
made  by  the  plaintiff  to  ffood  4*  Co,,  and  the  answer  was,  that  Collier  had 
then  no  eflfects  in  their  hands ;  but  the  clerk  of  Wood  i^  Co.,  remarked,  that 
the  hill  would  not  be  due  until  the  next  day,  and  that  it  was  probable  that  CoU 
Her  would  be  in  before  that  time  and  provide  effects.  On  the  next  day,  the 
23d,  when  the  bill  became  due,  the  defendant  said  to  the  plaintiff",  that  he  un- 
derstood that  he  the  plaintiflf  was  the  holder  of  the  bill,  which  he  hoped  would 
be  paid ;  that  he  would  see  what  he  could  do,  and  would  endeavor  to  provide 
effects,  and  would  see  him  again.  The  bill  was  not  ^presented  to  the  drawees 
on  the  23d,  but  was  presented  on  the  24th,  and  the  witness  was  about  to  state 
what  passed  between  the  drawees  and  himself  upon  that  occasion ;  but-^ 

Lord  Ellenborouoh  held,  that  what  passed  between  the  drawee  and  the 
holder  aAcr  the  bill  had  become  due  was  not  evidence,  since  he  was  no  r^KQ 
^longer  to  be  considered  as  the  agent  of  the  indorser.  ^ 

Scarlett  contended  that,  under  these  circumstances,  enough  had  been  proved 
to  entitle  the  plaintiff*  to  recover ;  the  defendant  had  said  that  he  would  en- 
deavor  to  find  effects,  and  would  call  again. 

Lord  Ellenborouoh. — ^The  evidence  shows  that  it  was  not  likely  that  the 
drawees  would  accept  the  bill,  but  it  was  possible  that  they  might  change  their 
minds.  The  drawer  is  liable  upon  the  default  of  the  drawee,  of  which  he  must 
have  notice,  that  default  is  a  condition  precedent ;  and  it  does  not  appear  in  this 
case,  that  there  was  a  default  on  the  part  of  the  drawee. 

PUiintif  nonsuited. 

Scarlett  and  ChUty  for  the  plaintiff'i 

Oarrmv^  A.  O.,  and  fFU/uims,  for  the  defendant. 

See  Clegg  v.  Cition,  3  Bos.  and  Pull.  239,  where  the  drawer  had  lodged  funds  in  ths 
iwnds  of  the  indorsee  to  answer  the  bill  upon  the  presumption  that  the  drawee  would  mak« 
default ;  and  it  was  held  that  the  drawer  was  discharged  for  want  of  notice  of  the  disbonox. 


91S  Samuel  v.  ^X^BCUi  N.  P.  1817.  [59 

•PA8M0RB  «.  BISNIE. 

It  is  tto  d^fdncd  to  an  sctioti  hy  ■  soUcitor  against  an  assignee  iiiider  a  commission  of 
iMttkilipc,  that  the  oommisaton  was  saed  out  under  a  miarepresentation  by  the  plaintiff 
that  the  commission  woald  b^  operative  in  the  laU  of  Mun,  and  that  it  baa  been  wholly 
frttitlees ;  for  the  commission  cannot  be  treated  as  a  mere  nalltt]^ 

This  was  an  action  by  the  ptaintiflT  against  the  defendantf  the  assignee  under 
ft  commission  of  bankruptcy,  for  business  done  by  the  foruier  as  solicitor  to  the 
commission. 

The  defence  attempted  to  be  set  up  was,  that  the  commission  had  been  prose- 
cuted upon  a  representation  by  the  plaintiff,  that  an  English  commission  of 
bankruptcy  extended  to  the  hie  of  Man:  and  it  was  stated,  that  the  bankrupts, 
Mien  and  TorrmSf  had  absconded  to  the  hie  of  Man  with  their  property, 
leaving  no  effects  in  England;  and  that  the  defendant  had  been  deceived  by 
this  representation,  and  2ie  commission  had  been  wholly  fruitless. 

Lord  Ellenborouoh.— -This  does  not  go  to  the  root  of  the  action.  If  there 
has  been  such  a  misrepresentaiioB  as  ie  complained  of,  the  party  may  have  re- 
course to  a  cross  action ;  but  the  commission  cannot  be  considered  as  a  mere 
nullity ;  it  operates  at  all  events  as  a  voluntary  assignment 

Gumey,  for  the  plaindff,  suggested,  that  by  the  laws  of  the  hie  of  Man^ 
debts  contracted  beyond  the  limits  of  the  island  might  be  recovered  there;  they 
6nly  protected  persona  resident  there  for  a  certain  time :  and  that,  by  an  art  of 
Tynewatd^  *per8on8  who  had  coraraitied  offences  in  England  against  ^^^ 
tile  bankrupl  laws  were  subject  to  proceedings  against  them.  ^ 

Verdict  for  the  plaintiff. 

^h»m^  and  -^— ^  for  the  plainltlt 

Garrow»  A.  G.,  and  Scarltit^  for  the  delradant. 

See  Jhm  v.  Ward.  voL  L  i09,  and  the  caaea  thera  refarrad  to. 


SAMUEL  V.  DARCH  et  d. 

A  declaration,  alteging  that  the  defendant  undertook  to  deliver  a  parcel  of  goods  for  thA 
plaintiff,  is  disproved  by  evidence  of  a  special  sgreeraeot  to  deliver  them  to  the  bearer 
of  a  receipt  given  for  the  goods  at  the  time  of  delivery. 

A  carrier's  receipt  for  goods  ia  evidence  of  the  contract  between  bimaelf  and  the  owner. 

This  was  an  action  against  the  defendants*  who  were  carriers,  for  not  having 
delivered  a  case  of  shoes. 

The  declaration  alleged  the  delivery  to  the  defendants,  being  carriers,  of  cer- 
tain packages  containing  shoes,  to  be  by  them  conveyed  to  Livefpool,  and  there 
to  be  safely  and  securely  delivered  for  the  said  plaintiff;  and  that  the  defend- 
ants undertook  and  promised  so  to  convey  and  deliver  the  same  within  ten  or 
twelve  days  then  next  following. 

The  delivery  of  the  goods  to  the  defendants  was  proved,  and  it  appeared 
tliat  the  defendants  tlien  gave  a  receipt  in  the  following  terms  :— 

*•  6  October^  1815.  Received  a  case  of  shoes,  which  we  engage  to  deliver 
m  Liverpool^  in  10  or  12  days  from  the  date  hereof,  to  the  bearer  of  this  recapi. 

J.  Brown,  for  Uarch  4*  Co.** 

*It  appeared  that  the  goods  had  been  delivered  by  mistake  to  a  wrong  p^^. 

person.  ^ 

Topfimgt  for  th«  defendant,  objected,  that  this  was  a  sps«ia&  #oft(ract  to 
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GTttr  the  geods,  adt,  as  alleged  in  the  dechir^tioii,  feft  the  plakittflT,  hat  te  deUver 
them  to  the  bearer  of  this  reeeipt ;  and  thereforo,  that  it  should  have  been 
mD^ged,  either  that  the  plaintiff  was  the  bearer  of  the  receipt,  or  that  the  def^od- 
ants  refused  to  deliver  the  goods  to  the  bearer. 

For  the  plaintiff  k  was  contended,  that  the  undertakhig,  in  substanee,  was  to 
dehver  the  goods  according  to  tfie  appointmeilt  of  die  plaintiff,  and  that  the 
receipt  given  in  evidence  was  not  the  contract,  but  only  evidence  of  it 

Lord  EixBNBOROUoH. — ^It  was  not  a  contract  to  deliver  to  the  plaintiff  in  an 
unqualified  sense:  the  defendants  had  a  right  to  etipidate  for  the  evidence  of  the 
receipt.  If  the  declaration  had  been  in  trover,  the  plaintiff  woidd  have  been 
entitled  to  leeover,  since  the  delivery  of  the  goodii  to  another  amounted  to  a 
conversion. 

Hatntlff  nonsalted. 

Scarlett  and  Janes  for  the  plaintiff. 

Tappvig  and  Lowes  for  the  defendants. 


•f»]  •COMIAN  tu  EYLE& 

A  landlord  haviaff  aotboriied  a  distress  for  reat,  is  liabU  for  the  necessary  expenses,  and 
althoufffa  the  iMintiir  wss  seat  by  the  defendsat  to  take  possessioo  oi  the  ^oods  dis- 
trsined,  who  promises  to  pay  biia,  the  latter  wiU  not  be  liable  witheat «  note  in  writing. 

This  was  an  actiea  pf  aasumpait.  for  work  «nd  labor,  and  for  money 
paid,  d&c. 

^Uerif  the  lan^ord  of  certain  premises,  in  respect  of  which  rent  was  doe, 
gave  a  warrant  to  Orav  to  distrain  upon  the  tenant.  The  defendant  was  a 
creditor  of  AUen^Sf  and  he  paid  the  broker  who  valued  the  goods ;  and  it  was  con- 
tended, that  he  was  liable  to  pay  the  plaintiff  also,  having  taken  him  down  to 
the  premises  to  keep  possession  of  the  goods,  and  promised  to  pay  him,  and 
also  to  repay  him,  for  sums  to  be  advanced  to  JEmmettf  who  was  also  in  poa- 
session  of  the  goods  distrained;  bu^— 

Itford  EiXBNBonoDOH  was  of  ojHnion,  that  since  in  this  case  there  was  a 
principal,  namely,  the  landlord,  who  was  responsible  for  the  necessary  expenses 
of  the  distress,  the  case  was  within  the  statute  of  frauds,  and  that  the  debt  was 
to  be  considered  as  the  debt  of  another;  and  ooosequentJiyf  that  the  defendant 
ooold  not  be  liaUe  without  a  note  in  writing* 

Plaintiff  nonsuited. 

Oumey  and  Long  for  the  plaintiff. 

Topping  and  Barrow  for  the  defendant. 

See  Barber  t.  Foof,  vol.  i.  27a    HarrtM  v.  Humhot^  Barr.  373.    Ifalee*  v.  Wlmmm^ 
a  T«  R-  60.    Andw^n  v.  Hayman.  1  H.  B.  120. 


Hf]  «DELA0ROIX  9.  THEVENOT. 

i^ction  for  a  fibel  eontained  m  a  tetter  wrxttea  by  the  defeadant  ta  the  plahitiff;  pro^ 
that  the  defendant  knew  that  the  letters  sent  to  the  plsintiff^  were  nsoaUy  opened  by 
bis  clerk,  is  evidence  to  ao  to  the  jury  of  the  defendant's  intembn,  that  the  letter 
s)umld  be  resd  by  •  tMrcTpersoii. 

This  was  an  action  for  a  libel  and  slandsMiis  vetdi.    Tbe  libel  was  eoik* 
tiiiied  in  -a  letter  diieeiad  to  pkoitiff. 
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A  clerk  of  the  plaintiff  proved  that  he  had  received  the  letter ;  that  it  was  in 
the  hand-writing  of  the  defendant ;  and  that,  in  the  absence  of  the  plaintiff*  he 
was  in  the  habit  of  opening  letters  directed  to  him  which  were  not  marked 
*«  private."  He  further  stated  that  defendant,  who  was  well  acquainted  with 
the  plaintiff,  was  aware  of  the  nature  of  his  (the  clerk's)  employment,  and  that 
he  believed  defendant  knew  that  witness  was  in  the  habit  of  opening  plaintiff** 
letters. 

Lord  Ellenborouoh  said  that  there  was  sufficient  evidence  for  the  jury  to 
consider  whether  defendant  did  not  intend  the  letter  to  come  to  the  hands  of  a 
third  person,  which  would  be  a  publication. 

Verdict  for  plaintiff.— -Damages  IQOL 

Garrow^  A.  G.,  and  Chitty^  for  the  plaintiff.    , 

Gumey  and  —— —  for  the  defeadants. 


•CAMPBELL  V.  CHRISTIE.  [•M 

A  policy  of  insurance  from  Calmar  to  Portsmouth  is  ahered  with  the  consent  of  soma 
of  the  underwriters,  by  insertinff  the  words  or  Weymouth  after  Portsmouth ;  the  plain- 
tiff cannot  recover  on  the  altered  policy  aeainst  an  underwriter,  who  was  ignorant  of 
the  alteration  when  it  was  made,  even  although  upon  being  informed  of  the  altera- 
tion, he  said  that  he  would  not  take  advantage  of  it. 

Action  on  a  policy  of  insurance  from  Calmar  to  Portsmouth  or  Weymouth, 
The  policy  had  been  originally  from  Calmar  to  Portsmouth^  and  all  the  under- 
writers had  signed  it  before  any  alteration  was  made  on  it.  Aflerwards  the 
plaintiff,  in  the  presence  of  several  of  the  underwriters,  and  with  their  consent, 
altered  the  policy  by  inserting  after  the  word  <<  Portsmouth^**  the  words  **  or 
Weymouth,**     The  defendant  was  ignorant  of  the  alteration. 

Gumey  and  Richardson^  for  plaintiff,  contended  that  the  alteration  did  not 
vitiate  the  policy,  but  was  within  the  exception  in  35  G,  3,  c.  63,  s.  13,  and 
cited  the  case  of  Hill  v.  Patten,  (8  East.  373.) 

Lord  Ellenborouoh. — ^In  that  case  there  was  the  consent  of  all  the  parties. 
The  alteration  without  the  consent  of  all  the  parties  avoids  the  policy. 

Gumey  then  proposed  to  prove  that  defendant  had  said,  subsequendy,  that 
he  would  not  take  advantage  of  the  alteration. 

Lord  Ellenborouoh  held  that  that  would  make  no  difference. 

Plaintiff  nonsuited. 

*  Gumey  and  Richardson  for  the  plaintiff.  [*65 

Scarlett  and  Campbell  for  the  defendant.! 

t  The  St.  35  G.  3,  c.  63,  s.  13,  provides,  that  nothing  contained  in  the  act  shall  prohibit 
the  making  of  any  alteration  which  may  lawfully  be  made  in  the  terms  or  conditions  of 
any  policy  of  insurance  duly  stamped  as  aforesaid,  after  the  same  shall  have  been  under- 
written, or  to  require  any  additional  stsmp  duty  by  reason  of  such  alteration,  so  that  such 
alteration  be  made  before  notice  of  the  determination  of  the  risk  originally  insured,  and 
the  premium  or  consideration  originally  paid  or  contracted  for,  shall  exceed  tne  sum  of  lOa. 
per  cent,  on  the  sum  insured,  andso  that  the  thing  insured  shall  remain  the  property  of  the 
same  person  or  persons,  and  so  that  such  alteration  shall  not  prolong  the  term  msured  be- 
yond the  period  allowed  by  this  act,  and  so  that  no  additional  or  further  sum  shall  bo  in- 
sured by  reason  or  means  of  such  alteration.  For  the  decisions  under  this  section,  sea 
Keneinglon  v.  Inglia  and  another,  8  East.  273.  Hubbard  v  Jaekeon,  4  Taunt.  169.  Ride- 
dale  V.  ^heddoUf  4  Camp.  107,  from  which  it  appears  that  an  extension  of  the  time  of  sail- 
ins  preceding  the  risk  does  not  render  a  new  stamp  necessary.  So  a  mistake  mav  be  ree- 
tined  without  a  fresh  stamp.  Robineon  v.  Touray,  1  Maule  &  Selw.  217.  Robineom  ▼. 
Tabin,  1  Stark.  336.  But  it  the  subject  matter  of  insurance  be  altered,  a  new  stamp  be- 
comes requisite.  As  where  an  insurance  on  ehip  andgoode  is  altered  into  an  insurance  on 
tkw  and  outJU,  Hill  v.  PaUen,  8  Kast.  173.  FretuA  v.  Patten,  9  East.  351,  1  Camp.  72. 
JUatr  where  the  description  only  ii  altered  the  subject  matter  remaining  the  same.    Sb«- 
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ten  ▼.  LtndoH,  5  Taant.  399.  1  Marsh,  99,  where  the  declaration  of  interest  on  a  policf 
of  insurance  was  altered  by  strikine  oat  the  words  on  thip^  and  inserting  the  words  oo 
goods  as  interest  may  appear,  and  the  insured  had  really  no  interest  in  the  ship. 

Where  a  policy  was  executed  in  the  printed  form  without  any  specific  subject  of  insn 
ranee  being  inserted  in  writing,  and  the  subject  matter  was  afterwards  added  in  writing 
and  was  subscribed  by  some  of  the  underwriteirs  only,  it  was  held  that  the  assured  couid^ 
Dot  recover  on  the  altered  contract  against  those  underwriters  who  had  not  signed  the  al* 
tered  policy.    Langhom  v.  Cohgan,  4  Taunt.  330.    See  Park  on  Insurance,  7th  Edit,  46. 

I  am  indebted  to  a  friend  for  his  note  of  the  above  case,  and  also  of  the  three  following 


•66]  »EVERTH  v.  BLACKBURNE. 

An  action  cannot  be  muntained  on  a  policy  of  insurance  where  the  plaintllTs  interest  w 
founded  on  a  bottomry  bond  made  jomtly  to  the  plaintiff  and  another,  although  they  are 
general  partners  in  trade. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance. 

The  defence  was,  that  the  policy  was  void,  since  the  plaintiflf^s  interest  was 
founded,  on  a  bottomry  bond,  given  jointly  to  the  plaintiff  and  one  Hilton^  the 
Bt.  6  G.  1,  c.  18,  s.  12,  prohibiting  the  lending  money  by  two  jointly  upon 
bottomry  as  well  as  joint  insurances  by  two. 

The  Attorney  General  for  the  plaintiff,  contended  that  the  act  was  merely 
meant  to  prevent  insurances  by  joint  stock  companies,  and  could  only  be  ap- 
plied to  persons  becoming  partners  for  the  mere  purpose  of  insuring,  whereas 
in  this  case,  the  plaintiff  and  Hilton  were  general  partners  ;  but— 

Lord  Ellenborugh  held  that  this  made  no  difference,  since  they  were  still 
partners  for  that  purpose. 

Plaintiff  nonsuited. 

GarroWt  A.  G.,  and  Bamennallf  for  the  plaintiff. 

Scarlett  and  Chzrney  for  the  defendant. 


•67]  *JELL  V.  PRATT. 

After  a  total  loss  and  adjustment  within  a  month,  and  whilst  the  policy  remains  in  the 
hands  of  the  broker,  the  initials  of  the  insurer  are  struck  out  of  the  adjustment  to  indi- 
cate payment,  and  the  broker  debits  the  insurer  with  the  loss.  The  insurer  is  still  lia- 
ble to  the  assured. 

This  was  an  action  on  a  policy  of  insurance  from  New  Orleans  to  Madeira. 
Total  loss.  Adjustment  100/.  per  cent.  The  plaintiff  paid  the  insurance 
'brokers  their  demand  for  effecting  insurance,  Slc,  At  the  time  of  the  adjust- 
ment, the  policy  was  in  the  hands  of  the  broker.  The  defendant's  initials 
were  struck  out  of  the  adjustment  to  indicate  payment  to  the  broker,  and  the 
defendant's  account  with  the  broker  was  debited  to  the  loss.  This  was  done 
before  a  month  had  elapsed,  which  is  the  usual  time  of  calling  on  the  under- 
writer to  pay  The  broker  had  been  ordered  by  the  plaintiff  tb  pay  over  the 
money  tn  one  Splidt.  Notice  had  also  been  given  to  the  defendant  before  the 
month  elapsed  to  pay  the  money  to  Splidt, 

The  Attorney  General  and*  Campbell  for  defendant,  contended  that  as  the 
state  of  the  account  between  the  underwriter  and  the  broker  was  such  as  to 
induce  the  broker  to  settle  the  adjustment  without  receiving  the  money^  the 
prineinai  was  bound  by  the  act  of  Uie  broker. 
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IfOrd  ELLENBOKoroH  said,  he  had  not  flie  ka«t  doubt  on  the  question.  The 
principal  is  never  estopped  from  demanding  the  money,  unless  there  is  actual 
payment  to  tlie  broker,  or  a  credit  given. 

Verdict  for  plaintiff. 

Scarlett  and  Chittjf  for  the  plaintiff. 

GarroWf  A.  G.,  and  Caimfbdl^  for  the  defendant. 


IN  THE  COMMON  PLEAS. 

GUILDHALL,  1817. 


BOTHEJRY  V.  HaWARD. 

In  aa  action  against  a  eerttfieated  conveyancer  for  ncgUfsnca  ia  aMnagias  the  parehasa 
7f  an  annuity  for  the  plBmtiff;  a  joint  purchaeer  is  a  competent  witness  tor  the  plaintifil 

Tms  was  an  action  on  the  case  against  the  defendantt  who  was  a  certificated 
conveyancer,  for  negligence  and  fraud  in  the  conduct  of  the  plaintiff's  business, 
in  negotiating  an  annuity. 

The  plaintiff  and  another  were  the  purchasers  of  an  annuity*  in  tfie  treaty 
t^x  which  the  defendant  had  been  employed  upon  their  joint  retainer,  and 
towards  the  expenses  of  which  they  contributed  equal  sums.  The  annuity  wae 
mnted  to  the  purchasers  as  tenants  in  common,  and  it  was  contended  that  the 
defendant  had  been  guilty  of  misconduct  in  transacting  this  business,  the  lands 
being  already  incumbered  and  affording  a  very  inadequate  security  for  the  pay- 
ment of  the  annuity. 

The  joint  purchaser  was  called  as  a  witness*  to  prove  the  negligence  on  the 
part  of  the  defendant. 

An  objection  having  been  raised  to  his  competency  on  the  score  of  interest, 

BuRROuoH,  J.,  was  of  opinion  that  he  was  a  competent  witness.     The  rec* 
ord  in  the  present  action  *could  never  be  used  as  evidence  for  him,  snd^,^ 
although  he  was  tenant  in  common  of  the  annuity  with  the  plaintiff,  each  •- 
having  advanced  a  moiety  of  the  consideration  money,  their  interests  were 
essentially  distinct. 

The  plaintiff  was  afterwards  nonsuited  upon  the  merits. 

Btst^  Serjt.,  and  Dtntnan^  for  the  plaintiff. 

Faughan^  Serjt,  for  the  defendant. 


YORK  LENT  ASSIZES. 


mSWSAM  9.  OAJOL 

In  an  action  for  maliciously  procuring  the  phifatiff^  ia  be  arrested  en -a  charge  of  laresay, 
Iha  defendant  camiQt  give  evidence  to  show  that  the  pjata tiff^s  eharaeter  wae  easpioiona, 
aad  that  his  hoosa  baa  heaa  searched  on  &>ra»et  oeeasi 


This  was  an  action  on  the  case  for  malieiensly  and  wiAoat  p nibable  osiii^ 
procnring  the  plaintiff  to  be  arrested  on  a  warrant  upon  a  charge  of  felony. 
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The  warrant  itself  had  been  lost*  and  the  plaintiff's  counsel  were  about  to 
give  parol  evidence  of  it. 

Scarlett^  for  the  defendant,  objected  that  it  was  necessary  for  them  previously 
to  prove  the  information,  since  that  was  the  best  evidence  to  show  who  caused 
the  warrant  to  be  issued. 

^ffi      *£luliockf  Serjt.,  contended  that  it  was  no  more  necessary  to  prove  the 
-J  information  in  this  case,  than  it  would  be  to  prove  the  judgment  where  the 
JUrifadaa  had  been  lost. 

Wood,  B.,  overruled  the  dbjacl&on;  H  did  not  ftppMr  that  any  infovmation 
had  been  taken. 

In  the  course  of  the  trial  one  of  the  witnesses  was  asked,  whetheti  he  had  not 
searched  the  plaintiff's  house  upon  a  former  occasion,  and  whettier  he  was  not 
a  person  of  suspicious  character.     Upei  objection  taken  to  thia^  question.— 

Scarlett^  contended  that  it  was  a  proper  one,  tiie  character  of  the  party  was 
in  question,  and  in  actions  for  slander,  such  questions  w^ro  usually  put,  and  it 
was  material  to  put  such  questions  in  an  action  of  this,  nature,  since  the  issuo 
was  whether  there  was  not  probable  cause  for  the  amst  \  but-* 

Wood,  B.,  overruled  the  objection ;  in  action  for  aUDodor,  such  evidence  was 
admissible,  for  the  purpose  of  mitigating  th^  damag^iQji^  and  not  to  bar  the  action, 
and  that  in  this  case  such  evidence  would  afford  n^  proof  of  probable  cause  to 
justify  the  defendant. 

VeutVct  for  the  plaintiff,  damage  20/«  * 
mModc,  Sent,  Mtmde,  and  Tmdb/,  frr  the  plaintiff. 
Scarlettj  and  WaUu^  for  tlK  defendant. 


•71]  •GARR  et  al.  v.  FLETCHER. 

In  trespap^  n,  c^f,  the  defence  ib,  that  M.  P.  was  the  owner  of  the  loeu9  im  quo,  and  that 
the  d'^tcnaant  entered  bv  the  direction  of  M.  P ;  a  declaration  by  M.  P.  made  aubaequent 
to  Vne  act  complained  of  ia  inadmissible. 

This  was  an  action  of  trespass,  for  breaking  and  entering  the  ]^intiff 's  close, 
and  pulling  down  a  garden  wall,  d^.    Plea,  the  General  bsue. 

One  ground  of  defence  was,  that  Mary  Pickles  was  the  owner  of  the  locus  in 

n,  and  that  the  defendant  entered  and  pulled  down  the  wall  by  her  authority. 
ras  admitted  that  this  defence  might  be  entered  into,  under  the  plea  of  the 
General  Issue. 

It  was  proposed  to  give  in  evidence  the  subsequent  declarations  of  Aiaiy 
Pickles,  to  show  that  she  had  authorized  the  acts  of  the  defendant;  these  it  was 
contended  were  evidence  on  the  principle  that  omnis  ratihabitio  retro  traditur 
et  numdato  priori  wquiparatur.  Her  declarations  were,  it  was  uiged,  admia> 
Bible  because  she  took  the  trespass  upon  herself;  but-* 

Wood,  B.,  was  of  opinion  that  her  declarations  were  not  admissible.  Sup- 
pose an  action  had  been  commenced  immediately,  could  ^he  by  her  declaration 
have  defeated  that  action  ?  she  clearly  could  not.  She  ought  to  have  been  called 
as  a  witness. 

The  plaintiffs  afterwards  had  a  verdict. 

Scarlett  and  LUtledale^  for  the  plaintiffs 
Hardy  and  Eiehardson^  for  the  defendant. 


YoL.mrf— 41. 
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LAWTON  V.  NEWLAND. 

A.  lends  money  to  S,  and  receives  ■  ^n  as  a  secnrity  for  the  re-payment,  A,  may  reoorer 

the  amount  without  first  returniog  the  gun. 

This  was  an  action  of  assumpsit  for  money  lent,  &e. 

The  plain tifT  relied  upon  an  admission  by  the  defendant,  that  the  sum  of  15/. 
had  been  advanced  to  him  by  the  plaintiff. 

In  defence  it  was  contended,  that  the  sum  in  question  had  been  advanced  by 
the  plaintiflf,  who  was  a  pawnbroker,  upon  the  pledging  of  a  gun,  and  that  the 
sum  which  had  been  charged  by  way  of  interest  for  the  loan,  and  which  the 
plaintiff  might  legally  take  as  a  pawnbroker,  exceeded  the  ordinary  rate  of 
interest ;  and  that  if  the  sum  in  question  was  to  be  considered  as  advanced  by 
the  ^plaintiff  in  the  way  of  his  trade,  then  it  was  contended,  that  he  coiUd  rmyo 
not  recover,  because  it  was  contrary  to  the  nature  of  the  contract  that  a  ^ 
pawnbroker  should  maintain  an  action  for  the  money  lent  on  pledge,  at  least 
before  the  time  had  arrived  when  the  law  allowed  him  to  sell  tlie  pledge ; 
that  to  allow  such  an  action  would  operate  to  the  deception  of  the  borrower ; 
and  that  if  it  were  not  to  be  considered  as  a  transaction  under  the  pawnbrokers' 
act,  then  the  plaintiff  could  not  recover,  since  the  transaction  was  usurious ;  and 
that  at  all  events  the  plaintiff  was  not  entitled  to  recover  without  having  first 
deliyered  up  or  offered  to  deliver  up  the  gun  which  he  held  in  pledge. 

It  turned  out  upon  the  evidence,  that  the  plaintiflf  and  defendant  had  been 
well  acquainted  with  each  other,  and  that  the  transaction  was  rather  to  be  coo- 
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sidered  as  a  simple  loan,  the  gun  having  been  pledged  as  a  security  for  the  re- 
payment, than  as  a  pawning  under  the  act,  and  no  usury  having  been  proved, — 
Lord  jQllenborough  was  of  opinion,  under  these  circumstances,  that  the 
plaintiff*  was  entitled  to  recover,  although  the  gun  had  not  been  returned  or  ten- 
dered ;  the  defendant  might  inforce  the  return  by  bringing  his  action  of  trover. 

Verdict  for  the  plaintiff. 
Gumey^  and  Comyn^  for  the  plaintiff. 
Scarleit^  for  the  defendant. 


•74]  •BIRCH  et  al.  v.  TEBBUTT. 

A.  having  ■  lenil  claim  against  B,  on  bills  of  exchange  accepted  by  B.  and  having  also 
possession  of  a  deed  of  mortgage,  executed  by  B.  to  a  third  person,  of  which  he  might 
compel  an  assignment  in  equUv ;  B.  pays  money  to  A%  on  account,  without  prejudice  to 
hie  claim  on  any  securities.    Tlie  law  applies  the  payment  to  the  bills  of  excnange. 

This  was  an  action  by  the  plaintiffs,  as  the  indorsees  of  five  bills  of  exchange, 
each  of  which  was  drawn  by  Broum  4*  Coombe^  upon  and  accepted  by  the 
defendant,  payable  to  the  order  of  Brown  fy  Coombt^  two  months  after  date, 
and  indorsed  by  Brown  4*  Coombe^  to  the  plaintiffs.  The  first  of  these  bills 
was  dated  Dectmber  the  9th,  1815,  and  the  last  was  dated  January  the  17th, 
1817  ;  the  aggregate  of  the  sums  for  which  the  bills  were  drawn  was  4500/. 

The  plaintiffs  having  given  the  usual  proof  of  handwriting,  it  appeared  on  the 
statement  for  the  defendant,  that  the  plaintiffs  were  bankers  in  town,  and  had 
been  the  correspondents  of  Brown  i^  Coombe,  who  were  bankers  at  Windsor. 
Tebbtiit,  the  defendant  had  an  account  with  Brown  ^  Co.^  and  had  executed 
to  them  a  mortgage  for  securing  the  sum  of  3000/.  and  had  also  accepted  the 
bills  in  question  as  a  further  security  for  the  same  sum,  and  also  as  a  security 
for  a  further  sum.     The  defendant  had  no  account  with  the  plaintiffs. 

Brown  4*  Coombe^  being  indebted  to  the  plaintiffs  to  the  amount  of  5000/., 
indorsed  the  bills  in  question  to  them,  and  also  delivered  to  them  the  mortgage 
deeds,  but  no  regular  assignment  of  the  latter  had  been  executed. 

It  was  stated  also,  that  if  it  should  be  deemed  necessary,  it  could  be  proved 
that  the  plaintiffs  knew  that  the  bills  of  exchange  covered  the  3000/.  secured 
^^  -^  by  the  mortgage.  Soon  after  the  date  of  *the  last  bill.  Brown  8f  Coombe 
J  became  bankrupts,  and  the  plaintiffs  afterwards  claimed  from  the  defend* 
ant  the  amount  both  of  the  bills  and  of  the  mortgage.  The  defendant  offered  to 
pay  3500/.  on  account  of  the  bills  alone,  and  it  was  afterwards  agreed  between 
them,  that  this  sum  should  be  paid  without  prejudice  to  any  other  claim  which 
the 'plaintiffs  had  against  the  defendant,  and  a  receipt  was  given  in  the  follow 
ing  terms : 

^  Received,  the  27th  of  May,  1816,  of  Mr.  Bobert  Tebbuit,  the  sum  of  3800/ 
on  account,  without  prejudice  to  the  claim  we  have  upcm  Mr.  Tebbutt  upon 
any  securities  we  hold. 

'*  Birch  ^  Ckambertr 

Under  these  circumstances,  it  was  contended  that  the  3800/.  which  had  been 

End,  must  be  applied  to  the  bills,  and  that  the  plaintiffs  could  not  in  a  court  of 
w  recover  more  than  the  difference. 

On  the  part  of  the  plaintiffs,  it  was  denied  that  they  had  any  knowl- 
edge  that    the-  bills  covered  the  sums  secured  by  the  mortgage.      And  it 
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waB  eohtended  that  the  payment  was  a  general  oti6,  made  on  account,  not 
merely  of  the  bills  of  exchange,  but  aldo  of  the  mortgage  for  which  they  had  a 
claim  in  equity,  from  which  the  defendant  could  not  extricate  himself  without 
payment  of  the  moiiey. 

Lord  ELLENBORotJoti. — ^They  might  have  a  claim  if  proper  means  were  to  be 
used,  by  application  to  *a  court  of  equity;  but  the  payment  was  on  ac-  ^^^^ 
count  generally,  and  waii  applicable  to  any  existing  demand,  but  no  legal  *- 
demand  existed  except  on  the  bills.  I  cannot  go  beyond  the  terms  of  the  receipt ; 
on  account  there  means  an  account,  on  which  the  defendant  was  liable  to  pay, 
but  he  was  liable  on  the  bills  of  exchange  only ;  then  there  is  a  qualification 
without  prejudice  to  any  claim  we  have  upon  any  securities,  but  they  were  not 
in  a  situation  to  make  any  claim  on  any  other  securities. 

Verdict  for  the  plaintiflf,  damages  790/. 

Topping  and  Boliand  for  the  plaintiff. 
Marryati  ami  Lawet  for  the  defendant 

See  Maiiktmt  r.  Wullwyn^  4  Ves.  lid. 


JOSEPHS  V.  ADKINS. 

A  complaint  having  been  made  to  a  magistrate  by  A,  the  owner,  that  his  horse  has  beeo 
stolen  by  B.;  ah  officer  although  armed  with  a  warrant  against  A.  is  not  justified  under 
the  St.  31  Elii.  c.  12.  s.  4,  in  taking  the  horse  out  of  the  poMeaaion^of  a  6911a  JUie  pur- 
chaser  from  B, 

This  was  an  action  of  trover  for  a  horse.— Upon  the  part  of  the  plaintilT,  il 
appeared  that  having  been  attracted  by  an  atlVertisement  in  the  THmes  news* 
paper,  of  a  gelding  to  be  sold  for  the  sum  of  28  guineas,  and  whibh  was  recom- 
mended for  many  valuable  qualities,  applied  at  the  stables  to  which  he  was  di- 
rected by  the  advertisement,  and  ultimately  purchased  the  horse  from  one 
Newbank,  who  asserted  that  ho  had  a  right  to  dispose  of  the  horse,  for  the  sum 
of  18/.  4».  The  sale  took  place  *on  the  16th  of  ^pril^  and  the  horse  r-^^^j^ 
was  sent  by  the  purchaser  to  a  fiarrier^s.  A  few  days  afterwards,  Mrs.  ^ 
Cutler  laid  an  information  at  the  Bow  Street  office  against  Ntwbank^  allegiiig 
diat  he  had  stolen  the  horse,  and  she  also  applied  to  the  magistrate  to  hare 
the  horse  returned  to  her  according  to  the  statute.!  Newbank  Was  taken 
up  upon  a  regular  warrant  for  felony,  and  Adldnn  the  defendant,  upon  an 
oral  direction  by  the  magistrate,  but  without  any  written  warrant  or  authority, 
went  to  the  farrier's,  and  upon  seeing  the  horse,  said  that  was  the  horse  he 
came  for,  and  that  he  should  take  it  to  his  stables,  and  he  accordingly  took 
it  away. 

t  31  Elii.  c.  12.  8.  4,  by  which  it  is  enacted,  that  *'  if  any  horae,  &c.  shall  be  stolen,  simI 
after  shall  be  sold  in  open  fair  or  market,  and  the  sale  shall  be  used  in  all  pointa  as  afore- 
said, yet,  nevertheless,  such  sale  in  six  months  after  the  felony  done,  shall  not  take  away 
the  owner's  propertjr,  so  as  claim  be  qiade  in  six  months,  where  the  horse  shall  be  found, 
before  the  mayor  if  in  a  town  corporate,  or  else  before  a  justice  of  the  phice  Wh'eris  fonnd- 
find  ao  as  proof  be  made  before  su6h  maff^strete  in  ^0  days  n^xt  etasttinir  by  two  witnesses^ 
that  the  property  in  such  horse  was  in  the  party  claiming,  and  was  stoiin  from  him  withih 
•ix  months  next  before  such  claim,  but  the  pafty  trom  whom  the  same  waa  stolen,  msy, 
St  all  times  aRer,  notwithatandinff  such  sAIe,  take  again  the  said  horse  on  payment, 
or  readiness  to  ctiB^r  to  the  party  who  hath  posssaaioa,  so  raneh  aa  he  ahall  awfiw  bel<Bffv 
such  magistrate,  he  hath  pud  for  the  aame. 
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The  magistrate  directed  that  the  horse  should  be  returned  to  Cutler^  but  there 
was  no  written  order,  except  one  which  was  entered  in  the  current  book  in  the 
office  at  Bow  Street^  on  the  3d  of  June  following.  Newbank  was  cominitted 
for  the  felony,  but  at  the  ensuing  sessions,  the  grand  jury  threw  out  the  bill,  and 
^g-,  be  swore  (upon  the  trial)  that  Mrs.  Cutler  had  sold  the  horse  to  him  for 
-I  *I8/.,  and  that  she  was  to  be  repaid  when  he  received  the  money  from  a 
purchaser  on  the  re-sale,  and  that  he  had  received  from  Josephs,  the  plaintiflf, 
the  sum  of  5/.  12«.  and  three  watches,  which  were,  estimated  at  12  guineas,  but 
that  be  had  paid  nothing  to  Mrs.  Cutler, 

Scarlett  for  the  defendant,  said  that  he  was  ready  to  go  into  proof,  to  show 
that  the  horse  had  been  stolen  from  Mrs.  Cutler,  by  Newbank,  and  that  since 
the  property  by  the  operation  of  the  statute  was  not  altered  by  any  sale,  even 
in  market  overt,  within  six  months  next  after  the  felony,  no  property  having 
vested  in  the  plaintiff  by  virtue  of  the  contract  with  Newbank,  he  of  course 
could  not  recover  in  the  present  action.  But  he  also  contended,  that  even  if  he 
should  fail  in  proving  that  the  horse  had  been  stolen,  the  defendant  would  be 
entided  to  the  verdict;  for  the  defendant  was  an  officer  acting  under  the  author* 
ity  of  the  magistrate,  in  whom  jurisdiction  was  vested  by  the  statute.  The 
magistrate  had  power  under  the  act  to  examine  into  the  matter,  and  to  restore 
the  property  to  the  owner,  in  case  it  should  appear  to  him  to  have  been  stolen. 
But  that  it  was  incidental  to  the  exercise  of  this  authority,  that  the  subject-matter 
should  be  brought  before  him,  and  the  defendant  had  done  nothing  more  than 
act  in  obedience  to  the  direction  of  the  magistrate.  To  hold  him  civilly  respon« 
sible  for  so  doing,  would  be  a  great  hardship,  since  he  would  have  been  liable 
9mrrt  to  an  indictment  in  case  he  had  disobeyed  the  *order.  He  also  contended, 

-^  tliat  at  all  events  the  defendant  bad  not  been  guilty  of  a  conversion  of  the 
property  in  acting  under  the  magistrate's  direction,  no  subsequent  demand  and 
refusal  having  been  proved. 

Lord  Ellbnbobouou. — The  words  of  the  statute  are,  if  any  horse  shall  be 
stolen^  and  again,  if  proof  shall  be  made  before  such  magistrate  in  40  days  next 
ensuing  by  two  witnesses,  that  the  property  in  such  horse  was  in  the  party 
claiming,  and  was  stolen  from  him  within  six  months,  you  must,  therefore, 
lay  a  ground  for  the  jurisdiction  of  the  magistrate  in  an  actual  felony.  The 
magistrate  has  authority  if  a  horse  be  stolen,  and  he  cannot  have  full  jurisdic- 
tion upon  the  mere  making  of  the  complaint,  but  it  rests  upon  the  supposition 
of  a  previous  felony  committed.  The  construction  of  the  statute  which  has 
been  contended  for,  would  give  a  magistrate  an  unlimited  dominion  over  this 
species  of  property.  The  order  which  was  subsequently  made  in  the  current 
book,  could  not  operate  as  a  warrant  to  the  defendant.-  If  he  had  been  armed 
with  a  written  authority  or  warrant  to  take  the  property  as  well  as  to  appre* 
hend  the  party  charged  with  felony,  he  would  have  been  justified ;  but  he  had 
a  warrant  against  the  man  only,  and  this  did  not  justify  him  in  seizing  the  horse. 
He  acted  indiscreetly ;  he  went  to  the  stable  where  the  horse  was,  and  said, 
that  ia  the  horse  I  am  looking  for,  and  claimed  a  right  of  taking  it  away  to  his 
•801  ^^"  stable.  He  had  no  *authority  as  a  police  officer  to  do  this,  and  he 
-J  did  not  invest  himself  with  a  right  to  go  into  ^  person's  stables  to  take  a 
horse. 

Scarlett  then  went  into  evidence,  to  show  that  the  horse  had  been  stolen  from 
Mrs.  Cutler,  whom  he  called  as  a  witness. 

It  was  objected  that  she  was  incompetent,  being  interested  in  proving  that  the 
property  in  the  horse  had  not  been  altered;  but*-^ 

Lord  Ellbnbohouoh  held  that  this  case  fell  within  the  principle  established 
in  Bent  t.  Baker^  3  T.  R.,  since  the  verdict  in  this  case  cpuld  not  be  made  use 
9/  in  any  subsequent  proceeding  for  or  against  her. 

Mrs.  Culler  stated  that  she  had  given  no  authority  to  Newbank  to  take  the 
borse  away,  and  after  other  evidence  on  the  par^  of  the  defendant| 
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Lord  Ellenborofoh  left  it  to  the  jury  to  say,  whether  Nnobank  had  been 
authorized  by  Mrs.  Cutler  to  take  the  horse,  and  whether  he  had  by  a  bonajide 
sale  transferred  the  property  to  the  plaintiff. 

The  jury  found  for  the  plaintiff. 
Oumey  and  Comyn  for  the  plaintiff. 
Scarlett  and  Chitty  for  the  defendant. 


♦ONSLOW  V.  EAMES.  [•81 

Roaring  conatitutea  unaonndneu  in  a  horse. 

This  was  an  action  on  the  case  by  the  Honorable  Mr.  Onslow^  on  the  war- 
ranty of  a  horse. 

The  defendant  who  was  a  dealer  in  horses,  had  sold  to  the  plaintiff  two  horses 
for  tlie  sum  of  150  guineas,  which  he  had  warranted  sound  in  every  respect. 
Soon  after  the  sale  it  turned  out  that  one  of  them  was  what  is  technically  called 
a  roarer,  Mr.  Ite/d^  a  veterinary  surgeon  of  experience,  stated  that  roaring  is 
occasioned  by  the  circumstance  of  the  neck  of  the  windpipe  being  too  narrow 
for  accelerated  respiration,  and  that  the  disorder  is  frequently  produced  by  sore 
throat  or  other  topical  inflammation,  and  that  the  disorder  was  of  such  a  nature 
as  to  incommode  a  horse  very  much  when  pressed  to  his  speed. 

Marryatt  suggested  that  it  had  been  held  by  one  of  very  great  authority,  that 
roaring  aid  not  constitute  an  unsoundness. 

Lord  Ellenborofoh. — ^If  a  horse  be  affected  by  any  malady  which  renders 
him  less  serviceable  for  a  permanency,  I  have  no  doubt  that  it  is  an  unsound- 
ness ;  I  do  not  go  by  the  noise,  but  by  the  disorder. 

Marryatt  then  contended  that  the  herse  was  sound  at  the  time  of  sale,  bat 
It  appeared  that  after  *the  plaintiff  had  discovered  the  defect,  he  had  ap-  ri»o» 
plied  to  the  defendant  to  take  him  back,  and  that  the  defendant  said  that  ^ 
he  was  sorry  for  it,  but  that  he  would  give  him  another,  and  take  back  the  horse 
complained  of. 

Lord  Ellenborouoh  thought  that  this  concluded  the  defendant. 

Verdict  for  the  plaintiff,  damages  68/. 

Scarlett,  and  Oilby,  for  the  plaintiff. 

Marryatt,  and  Toddy,  for  the  defendant. 


WILLIAMS  V.  CRANSTON. 

A  parcel  delivered  to  the  driver,  of  a  atage  coach,  to  be  carried,  la  loat ;  the  master  and  not 

the  aervant  ia  reaponaible. 

This  was  an  action  on  the  case.  The  declaration  contained  counts  against 
the  defendant  as  a  carrier,  charging  him  with  negligence  in  the  carriage  of  a 
watch  delivered  to  him,  to  be  earned  from  London  to  Weybridge,  in  conse« 
quence  of  which  the  watch  was  lost.     It  also  contained  a  count  in  trover. 

It  appeared  that  the  defendant  was  the  driver  of  a  coach  from  London  to 
Chert aey,  which  set  out  from  the  BoltAn-Tun^  Holborn,  The  plaintiff  had 
sent  the  watch  in  question  to  be  repaired  in  London,  and  it  was  delivered  in  a 
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parcel  to  the  defendant  by  the  direction  of  the  owner,  at  the  White  Horse  CeUoTf 
^^  -^  PieeadiUy,  with  directions  to  deliver  *'it  to  the  plaintiflf.  The  defendant 
-^  was  at  the  same  time  informed  what  the  contents  of  the  parcel  were.  The 
watch  had  not  been  received  by  the  plaintiff.  Upon  application  to  the  defend- 
ant he  said,  that  he  had  always  delivered  such  parcels  as  had  been  confided  to 
him.  It  appeared  also  that  he  had  conveyed  other  parcels  for  the  plaintiff,  and 
there  was  some  evidence  to  show  that  he  was  the  driver  only,  and  not  the  pro- 
prietor of  the  coach*— It  did  not  appear  that  upon  the  delivery  of  this  or  of  any 
former  parcel,  any  contract  or  stipulation  had  been  made  for  any  reward  to  be 
paid  for  the  conveyance. 

Lord  Ellbnborouoh  havinff  intimated  his  opinion  that  the  plaintiff  must 
elect  on  which  count  he  would  proceed ;  and  the  plaintiff  having  elected  to 
proceed  against  the  defendant  for  the  negligent  carriage  of  the  watch. 

Marry att^  for  the  defendant  contended  that  he  was  not  responsible,  for  if  the 
watch  had  been  lost  through  negligence,  the  master  was  answerable  for  it,  and 
not  the  servant. 

Toppings  for  the  plaintiff  contended,  that  in  this  case  no  action  would  lie 
against  the  master;  the  reward  for  carriage  was  to  be  considered  as  the  perquisite 
of  the  servant,  and  he  cited  the  case  oi  middleton  v.  Fowler j  1  Salk.  282,  where 
*a41  ^^  ^^  ^^^^  ^^  ^^  master  of  a  stage  coach  was  not  liable  to  answer  *for 
-J  the  loss  of  a  trunk  delivered  to  the  driver.  If  tlie  watch  had  been  deliv- 
ered on  the  account  of  the  master,  it  would  have  been  delivered  at  the  place 
whence  the  coach  set  out,  and  not  to  tlie  driver  at  a  different  place ;  or  would 
have  been  entered  in  the  way-bill. 

That  it  was  to  be  presumed  that  the  defendant  was  to  be  paid  and  not  the 
master,  since  the  former  was  in  the  habit  of  taking  parcels ;  it  was  an  inference 
of  law,  that  he  was  to  be  paid,  and  he.  would  be  entitled  to  maintain  an  action 
for  the  carriage. 

Lord  Ellenborough. — I  am  of  opinion  that  the  defendant  was  not  liable  in 
the  capacity  of  a  carrier,  and  no  conversion  has  been  proved  to  make  him  liable. 
I  accede  to  the  proposition,  that  if  the  defendant  could  be  considered  as  having 
taken  the  watch  to  be  carried  on  his  own  account,  for  a  reward  to  be  paid  to  hin&v 
he  would  be  liable,  although  he  acted  in  fraud  of  his  master.  If  it  could  be  shown 
that  he  had  been  in  the  habit  of  conveying  parcels,  for  hire,  the  case  would  cer« 
tainly  be  altered ;  but  being  the  mere  servant,  it  cannot  be  inferred  that  he  took 
the  parcel  to  be  carried  for  hire  and  reward  without  further  proof.  The  only 
fact  is,  that  he  was  the  driver  of  the  coach ;  no  contract  has  been  proved ;  there 
is  nothing  to  indicate  that  the  defendant  received  the  parcel  otherwise  than  in 
the  character  of  a  servant.  I  should  have  been  glad  if  the  case  could  have  been 
^.-1  carried  further.  At  present  the  'loss  appears  to  have  resulted  from  the 
^  negligence  of  the  master  through  the  medium  of  his  servant. 

Plaintiff  noniuit^d. 

Toppings  and  Spankit,  for  the  plaintiff. 

Marryaitt  for  the  defendant. 


GOWER  V.  POPKIN. 

The  plaintiff  haviDg  paid  to  an  attorney  the  amount  of  hia  bill,  cannot,  after  a  reduction  of 

the  bill  by  taiation,  recover  the  difference. 

Tbu  was  an  action  of  assumpsit  for  money  had  and  received  to  the  plain- 
tiff's use. 

The  defendant,  an  attorney,  had  commenced  proceedings  against  the  plaintiffy 
upon  a  demand  for  business  done  by  the  former  for  the  latter  as  an  attorney. 
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The  plaintiff  demanded  the  hSdf  vMch  amomited  te  the  mm  of  7/.  18#.  Qrf. 
.  which  the  plaintiff  paid,  but  he  aflervarde  had  the  hill  taxed,  and  npen  taxation 
the  sum  of  3/.  78*  Od.  was  deducted  firom  it«  which  the  platBtiff  now  sought  to 
fecover. 

LfOrd  EiXBNBOEOuoH.— -If  you  once  pay  money  to  a  party,  it  is  yonr  ewu 
Toluntary  aet,  and  it  cannot  aAerwards  be  lecovered  baek  again.  If  an  appli- 
eation  had  been  made  to  the  court,  the  case  might  perhaps  have  been  dealt  with 
differently,  but  this  money  certainly  cannot  be  recovered  by  an  action.  A  very 
hard  ca9e  of  this  kind  occurred  before  Lord  JTenyon,  whose  a  receipt  had  been 
lost,  and  the  money  had  been  paid  a  second  time,  *and  it  was  iiAld  tibu  the  r  «oa 
plaintiff  was  not  entitled  to  recover.t  ^ 

Plaintiff  nonsuited. 

P/a//,  and  Gumeu,  for  the  plaintiff* 

Scarlettf  for  the  ODfendaot. 


LIDDLOW  V.  WILMOT. 

In  an  action  minst  the  huabaad  for  todgiM  and  neceaaariea  aupplled  to  hia  wife,  who  lives 
separately  from  bim  withont  any  fault  ot  her  own,  and  who  la  poaseaeed  of  fiinda  of  her 
own,  the  queation  ia,  whether  ane  haa  auch  raeana  aa  are  adequate  to  bar  support,  aoc«id* 
ing  to  her  huaband*a  aituation  in  life. 

This  was  an  action  against  the  defendant  for  lodging  and  foi  necessaries  sop- 
plied  to  his  late  wife. 

It  appeared  that  the  defendant  and  his  wife  had  separated  thirty  yean  before 
the  time  of  bringing  the  action ;  that  she  had  separate  funda  of  her  owns,  of 
which  she  had  sdl  uong  been  in  the  receipt,  amounting  after  all  deductions,  to 
about  1 10/.  j9er  amvam,^  The  defendant  had  been  for  eleven  years  a  prisoner 
in  France^  and  was  afterwards  a  captain  on  half-pay.  At  the  time  the  lodgings 
were  occupied  by  his  wife,  he  lived  in  lodgings  with  another  woman,  with 
whom  he  had  long  co-habited,  and  by  whom  he  had  a  daughter  who  was  then 
of  the  age  of  twenty-five ;  who  lived  with  bim,  and  he  paid  20/.  per  annum  for 
his  lodgings,  and  had  been  heard  to  say  that  he  had  an  estate  in  *Worct^  r-«g^ 
tershire.  It  appeared  that  his  wife  at  her  deatli  was  in  possession  of  two  ^ 
boxes  of  plate,  which  she  desired  might  upon  her  death  be  delivered  to  a  gen- 
tleman whom  she  had  appointed  to  be  her  executor.  These  boxes  had  been 
so  delivered,  but  upon  a  demand  made  by  the  husband,  they  had  been  delivered 
up  to  him.  The  question  was,  whether  under  these  circumstances  the  defend- 
ant was  liable. 

Lord  Ellenborouoh  in  summing  up  to  the  jury,  observed:  This  case  pre- 
sents circumstances  of  an  unusual  nature.  A  separation  between  the  defendant 
and  his  wife  had  taken  place  ^irty  years  before.  It  does  not  appear  what  the 
original  cause  of  separation  was,  but  a  reason  for  the  continuance  of  the  sepa- 
ration does  appear,  since  the  defendant  formed  another  connection,  and  had  a 
daughter  who  was  living  with  him  of  the  age  of  twenty-five.  During  the  whole 
period  of  separation,  it  does  not  appear  that  an^  application  was  made  to  him 
for  any  funds  subsidiary  to  the  support  of  his  wife ;  she  had  all  along  resounras 
•f  her  own,  vhich  the  plaintiff  was  acquainted  with,  and  no  cesort  was  had  to 
the  husband.    The  first  question  for  considoKSlion  is,  whf^tber  the  defondaitt 
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toned  his  wife  out  of  doorsy  or  by  the  iedeceacy  of  bis  eenduet  precluded  her 
from  living  with  him,  for  then  he  was  bound  by  law  to  afford  her  means  of 
support  adequate  to  her  situation;  but  if  either  from  her  husband,  or  from  other 
MQ-i  sources,  she  was  possessed  of  such  means,  the  law  gives  no  remedy 

-'  *against  the  husband.  He  is  liable  only  in  case  of  the  insufficiency  of 
her  funds.  The  evidence  as  to  his  situation  is  left  somewhat  obscure:  he  was 
for  eleven  years  a  prisoner  of  war,  and  is  now  a  captain  in  an  invalid  regiment 
on  half-pay.  Something  has  been  said  of  an  estate  which  he  possesses  in  Wor- 
cestershire^  but  the  amount  of  it  does  not  appear.  He  lives  with  his  family  in 
a  lodging,  for  which  he  gives  20/.  a  year  only,  and,  therefore,  in  point  of 
logdings,  she  seems  to  have  been  better  provided  than  he  was,  and  her  style 
and  mode  of  living  appear  to  have  been  as  competent  to  her  situation  in  life  as 
those  of  her  husband.  The  only  question  is,  therefore,  whether  she  has  been 
provided  with  resources  adequate  to  her  situation :  if  so,  and  particularly  if  she 
has  derived  that  provision  from  him,  the  action  cannot  be  maintained.  There 
has  been  no  communication  with  the  husband ;  on  the  eontrary,  he  has  been 
refused  admittance,  particularly  at  the  time  when  he  might  be  supposed  to  have 
the  greatest  interest  in  seeing  her.  The  only  credit  given  to  the  husband,  is  an 
implied  one,  which  arises  from  his  situation,  and  the  inadequacy  of  tiie  funds 
of  the  wife.  The  Imsband  had  never  been  applied  to  befiue.  It  appears  that 
she  was  possessed  of  boxes  of  plate ;  she  might  have  sold  part  of  them  if  she 
had  wanted  them  for  her  support.  Was  she  then  adequately  provided  for?  if 
so,  the  circumstance  repels  ^U  idea  of  implied  credit.  When  the  wife  lives 
separately  from  her  husband  without  any  fault  of  her  own,  the  law  provides 
^891  ^^^^  ^^^  husband  shall  be  liable  for  her  ^adequate  maintenance;  but  if  she 

-^  is  supplied  with  an  adequate  proportion  of  the  family  means,  he  is  no 
bager  responsible. 

Verdict  for  the  defendant* 
Marn/att  and  LawUt  for  the  plaintiff. 

See  Hodgf  v.  Hedges,  1  Esp.  441.  Sawlint  v.  Vandtfke,  3  Esp.  250.  Harrit  v.  il/or- 
Wf,  4  Esp.  41.  Morton  ▼.  WuherM,  Skinn.  348.  Ozard  v.  Dumford,  Selw.  N.  P.  247. 
Aldig  v.  CiapmtM,  ib.  Waithman  v.  Wakefield,  1  Camp.  120.  BetUley  v.  Grifim,  5  Taunt. 
SML    jETtfnPMrf  V.  ifrifcr,  a  Tsiut.  421. 


WOODS  V.  DENNETT. 

A,t  in  LomdoH^  engsgee  not  to  open  a  shop  for  busineM  within  one  mile  of  B,*$  ahop,  he 
eatimatiag  the  distance ;  the  ahorteat  way  of  acceaa  by  the  foot-path  ia  to  be  taken. 

This  was  an  action  to  recover  the  penalty  of  a  bond  entered  into  by  the 
defendant,  under  a  condition  not  to  carry  on  the  trade  of  a  cheesemonger  within 
the  distance  of  one  mile  from  the  plaintiff's  shop  in  Broad  i^eet. 

The  defendant  had  formeriy  earned  on  the  business  of  a  cheesemonger  in 
the  shop  occupied  by  the  plaintiff,  and  for  the  sum  of  400/.,  had  assigned  hit 
share  of  the  premises  to  the  plaintiff,  executing  a  bond  with  a  condition  to  the 
effect  above  stated.  Soon  afterwards,  however,  the  defendant  began  to  exercise 
his  old  calling  in  High  Street^  MaryUembont^  and  the  question  was,  whether 
this  was  a  violation  of  his  engagement. 

Witnesses  were  called  on  both  sides,  those  for  the  plaintiff  stating  that  tbft 

«g^-|  distance  between  the  *two  shops  was  less  than  one  mile,  whilst  those 

J  called  for  the   defendant  said   that  the  distance  exceeded  a  mile;  it 

appeared,  however,  that  they  had  adopted  different  modes  of  admeasurementt 

some  having  taken  the  nearest  line  by  which  a  foot  passenger  could  go  fiR^m 

Vol.  in. — 42.  2  s  2 


330  DuHiiMMEL  t^  PiCKEHING.  N.  P.  1817.  []90 

one  shop  to  the  other,  and  others  having  proceeded  along  the  middle  of  the 
liighway. 

The  cause  was  ultimately  referred,  in  order  to  give  an  opportunity  for  more 
certain  admeasurement;  bufr— 

Lord  Ellenborouoh  laid  down  as  the  principle  for  estimating  the  distance, 
that  the  shortest  way  of  access  by  the  foot-path,  was  the  proper  line  for 
admeasurement* 

Oumey  and  Espinasst^  for  the  plaintiff. 

Scarlett  and  Clarke^  for  the  defendant 


DUHAMMEL,  Administrator  of  LA  TAILLEUR,  v.  PICKERING. 

Although  a  bill  drawn  by  a  prisoner  of  war  in  France  in  1795,  upon  a  person  resident  in 
England,  in  favor  of  an  alien  enemy  could  not  have  been  originally  inforced,  the  drawer 
is  liable  on  a  subsequent  promise  in  time  of  peace,  to  pay  principal  and  interest. 

This  was  an  action  by  the  plaintiff,  as  the  administrator  of  La  TaUleur^  oa 
four  bills  of  exchange,  drawn  by  the  defendant  on  Wiahaw^  in  favor  of  La 
Tailleur, 

It  appeared  that  the  bills  in  question  had  been  drawn*  by  the  defendant  in  the 
year  1705,  when  *he  was  a  prisoner  of  war  in  France,  The  bills  on  being  p^« 
sent  to  England  and  presented,  were  refused  acceptance,  the  drawee  ^ 
having  no  effects  of  the  defendant's  in  his  hands. 

In  1802,  during  the  interval  of  peace,  the  defendant  being,  in  England^ 
wrote  a  letter  to  the  agent  of  the  intestate,  in  which  he  engaged  to  pay  the 
principal  and  interest  due  on  the  bills. 

Marry  at  t^  for  the  defendant,  admitted  tliat  the  letter  would  have  been  bind- 
ing on  the  defendant,  if  there  had  been  no  illegality  in  the  original  consideration, 
but  he  contended  that  the  original  consideration  was  wholly  illegal  and  void, 
and  that  no  subsequent  promise  could  make  it  good.  The  stat.  34  6.  3,  c.  9, 
8.  2,  enacting  that  '*  If  any  person  residing  or  being  in  Great  Britain^  shall, 
afler  the  1st  day  of  March,  1794,  knowingly  and  wilfully  in  any  manner,  pay 
or  satisfy  any  bill  of  exchange,  note,  draught,  obligation,  or  order  for  money  ia 
part  or  in  the  whole,  which  since  the  1st  o[  January^  1794,  has  been,  or  at  any 
time  during  the  said  war,  shall  be  drawn  or  accepted,  or  indorsed,  or  in  any 
manner  negotiated  in,  or  in  any  manner  sent  from  any  part  of  the  dominions 
of  France,  &c.;  every  person  so  offending  shall  forfeit  double  the  value,  and  the 
payment  shall  not  be  effectual  against  any  person  who  might  otherwise  have 
demanded  the  same.  But  that  the  demands  of  all  persons  shall  remain  not- 
withstanding such  payment,  and  notwithstanding  such  bill  shall  have  beea 
delivered  up.'*  *These  were  bills  within  the  operation  of  this  statute,  the  pcgA 
effect  of  which  was  to  prevent  the  payment  of  any  such  bills,  and  to  place  ^ 
the  parties  in  the  same  situation  as  if  tliey  had  not  been  paid.  This  was  the 
only  mode  of  punishing  those,  who,  contrary  to  the  enactment  of  the  legislature, 
gave  effect  to  such  transactions.— That  the  same  act  provided  the  means  of 
making  remittances  to  France,  under  the  sanction  of  a  license,  without  sub- 
jecting the  parties  to  repayment,  and  that  the  statute  having  prohibited  such 
contracts  in  the  time  of  war,  they  could  not  be  carried  into  eflect  in  the  time  of 
peace.  And  he  contended  that  this  case  was  very  distinguishable  from  that  of 
Jlntoine  v  Motttyn,  6  Taunt.  237.  There  the  6ourt  held  tiiat  if  an  alien  took 
a  bill  of  exchange,  drawn  by  one  detenu  upon  another,  it  might  be  inforced 
here  upon  the  return  of  peace.    But  in  that  case  the  bill  in  question  had  been 
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drawn  aAer  the  act  had  ceased  to  operate*  that  act  being  in  force  during  the  war 
only.     And  he  referred  to  the  worus  of  GibbSf  G.  J.,  in  that  case. 

Iiord  Ellknborouoii. — No  doubt  the  bills  in  their  original  concoction  were 
void  as  contracts  to  be  inforced  in  tliis  country*  but  they  are  not  so  far  void 
that  they  may  not  constitute  the  basis  of  a  promise  by  which  the  party  may 
bind  himself  upon  the  return  of  peace.  There  are  moral  considerations  for 
such  a  promise,  independendy  even  of  the  bills  themselves,  as  for  instance,  the 
*Oal  ^^^^  ^^  *^^  returned  bills.  It  is  true  that  these  cannot  be  recognized 
-^  as  bills  of  exchange  by  the  law  of  England^  but  all  doubt  on  the  subject 
is  removed  by  the  defendant's  express  promise  to  pay  the  bills  with  interest 
upon  the  return  of  peace. 

Verdict  for  the  plaintiff,  damages  840/.,  being  the  amount  of  principal  and 
interest  on  the  former  bills. 

Scarlett  and  Denman  for  the  plaintiff. 

Marryatt  for  the  defendant. 


STUART  V.  LOVELL. 

Under  the  plea  of  not  ffuilty  to  a  declaration  for  a  libel,  the  plaintiff  cannot  go  into  evi- 
dence to  show  that  the  allegations  in  the  libel  are  falae. 

Neither  can  he  give  in  evidence  subaequent  declarations  by  the  defendant,  where  the  in- 
tention of  the  publication  is  not  equivocal. 

The  editor  of  one  public  newspaper  is  not  justified  in  attacks  upon  the  private  character 
of  the  writer  of  another  public  newspaper. 

This  was  an  action  brought  by  the  plaintiff,  one  of  the  proprietors  of  the 
Courier  newspaper,  against  the  defendant,  who  was  the  sole  proprietor  of  the 
Statesman  newspaper,  for  libels  contained  in  the  latter  paper. 

Two  passages  were  principally  insisted  on  by  the  plaintiff  as  libellous.  In 
the  first  the  plaintiff  was  described  as  the  prostituted  Courier^  the  venerable 
apostate  of  tyranny  and  oppression,  whose  full-blown  baseness,  and  infamy 
held  him  fast  to  his  present  connections,  and  prevented  him  from  forming  new 
ones. 

The  second  passage  was  as  follows  :^ 

^  The  Courier  lifts  his  hand  against  every  man,  and  except  the  caterpillars  of 
*041  ^^^  state,  every  *man*s  hand  is  lifted  against  him.  Among  his  other 
-^  freaks,  he  has  lately  taken  it  into  his  head  to  catechise  the  Lord  Mayor 
respecting  his  lordship^s  conduct  to  Spencer  and  Hooper^  the  former  secretary, 
and  the  latter  treasurer  to  the  Spencean  society.  Now  we  recollect  that  the 
Courier  himself  filled  both  these  ofiices  to  the  society  called  The  Friends  of 
the  Peopie,  in  1793,  and  if  our  memory  fails  not,  we  rather  think  he  had  the 
good  fortune  to  pocket  six  or  seven  hundred  pounds  of  money  belonging  to  the 
fimd  of  that  society.  This  to  be  sure  happened  before  he  betrayed  his  friends, 
and  perhaps  before  even  his  treachery  was  suspected.  Either  of  the  Lords 
J&— ,  or  6—,  could  throw  much  light  on  this  subject,  and  it  was  certainly  ru- 
mored at  the  time,  that  some  steps  of  a  legal  kind  were  in  agitation  to  compel 
the  Courier  to  disgoige  the  money ;  now,  whatever  may  be  the  other  sins  of 
Spencer  and  Hooper ^  we  have  not  heard  that  they  can  be  charged  with  betraying 
their  employers  and  seizing  the  common  fund. 

In  the  progress  of  the  cause,  Mr.  T^emey  was  called  as  a  witness,  and  the 
counsel  for  the  plaintiff  were  proceeding  to  examine  him  for  the  purpose  of 
falsifying  the  assertions  in  the  alleged  Uoel. 

Lord  Ellenborouoh.— I  cannot  allow  him  to  be  called  for  the  purpose  of  fal- 
fifying  the  assertions  complained  of.     There  is  no  plea  of  justification  on  the 
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record,  and,  therefore,  I  can  no  *mere  hear  a  fabificatioa  on  the  one  >ide,p^Q. 
than  a  justification  on  the  other.  ^ 

Marnfoti  fur  the  plaintift',  aAerwavds  tendered  in  evidence  subsequent  pob- 
Ikcationa  by  the  defendant  in  the  Stattaman  newspaper ;  these  he  coulended 
were  admissible,  to  show,  quo  animo,  the  defendant  published  the  paragraphs 
in  question  ;  they  would  have  been  admissible  in  tliat  point  of  view,  in  case  of 
an  indictment,  and  were  equally  so  (he  contended)  in  the  case  of  an  action ; 
they  were  not,  he  said,  in  themselves  substantively  actionable. 

Lord  Elubnborouoh. — No  doubt  they  would  be  admissible  m  the  case  of  an 
indictment,  and  so  they  would  here  show  the  intention  of  the  party  if  it  were 
at  all  equivocal,  but  if  they  be  not  admitted  for  that  purpose,  they  certainly  are 
not  admissible  for  the  purpose  of  enhancing  the  damages. 

The  evidence  was  accordingly  rejected. 

Scarlett^  for  the  defendant,  in  the  course  of  his  address  to  the  jury,  referred 
to  the  case  of  Herriot  v.  SluarU  (1  Esp.  437,)  where  it  had  been  held  that  an 
action  is  not  maintainable  by  one  editor  of  a  newspaper  against  another  for 
mere  vulgar  abuse,  unless  it  operated  so  as  to  affect  the  sale  of  the  paper ;  and 
he  contended  that  the  present  publication  was  not  libellous,  since  great  part  of 
it  related  merely  to  a  'supposed  change  of  opinions  on  the  part  of  the  plain- p^g^ 
tiff,  and  it  ought  not  to  be  imputed  to  any  man  as  a  crime,  that  he  had^ 
changed  his  opinions.  The  editor  of  a  newspaper  might  at  one  period  of  his 
life  be  of  opinion  that  one  polilieal  line  was  right,  and  aAerwards  change  that 
opinion. 

With  respect  to  the  latter  part  of  the  publication,  he  contended  that  the 
vriter  merely  contemplated  such  conduct  on  the  part  of  the  plaintiff  as  might 
subject  him  to  a  civil  action,  and  to  say  that  a  man  had  withheld  money  until  it 
became  necessary  to  oommenee  an  action  in  order  to  recover  it,  was  very  dif- 
ferent from  saying  that  he  had  embezzled  it. 

Lord  Ei^LENBOROuoH  informed  the  jury  that  the  publication  contained  two 
passages  which  were  particularly  the  subjects  of  complaint.  In  the  first,  the 
plaintiff  was  described  as  the  prostituted  Courier^  and  his  full-blown  baseness 
and  infamy  were  represented  as  holding  him  fast  to  his  present  connections, 
and  preventing  him  from  forming  new  ones.  It  was  certainly  competent  to 
one  public  writer  to  criticise  another,  exerting  his  talents  in  all  the  latitude  of 
free  communication  belonging  to  a  public  writer,  and  so  it  appeared  to  Lord 
Kenyan  in  the  case  of  Herriot  v.  Stuart.  That  the  opinions  and  principles  of 
a  controversial  writer  were  open  to  criticism  and  ridicule  in  the  same  way  as 
those  of  any  other  author ;  but  that  the  privilege  did  not  extend  to  calumnious 
remarks  on  the  private  character  of  the  individual.  In  *that  respect,  thcp^g^ 
editor  of  a  newspaper  enjoyed  the  rights  of  protection  in  common  with^ 
every  other  subject. 

Since,  then,  the  defendant  in  this  case  had  stigmatized  the  plaintiff  as  the  ven- 
erable apostle  of  tyranny  and  oppression,  and  as  a  man  whose  fuli-biown  base* 
ness  and  infamy  held  him  fast  to  his  present  connections,  because  they  left  him 
without  tlie  power  of  forming  new  ones  ;  in  all  this,  he  undoubtedly  had  over- 
stepped the  limits  which  had  been  drawn,  and  by  which  his  conduct  ought  to 
have  been  regulated. 

But  there  was  another  part  of  the  publicatipn  relied  on,  in  which  tlie  alleged 
libel  charged  the  plaintiff  with  misconduct  in  respect  of  a  pecuniary  trust,  when 
he  was  acting  \fi  the  capacity  of  secretary. 

His  lordship  aflerwards  intimated  his  opinion,  that  this  charge  against 
&e  plaintiff  did  not  merely  mean  that  he  had  received  so  much  money,  on 
aecoiuit  of  which  he  was  liable  to  an  action,  but  was  rather  to  be  undei^ 
stood  as  a  charge  of  embezzlement ;  for  it  was  stated,  that  it  was  certainly  ru- 
mored at  the  time,  that  some  steps  of  a  legal  kind  were  in  agitation  to  compel 
the  man  of  the  Courier  to  disgorge  the  money.  The  term  dugorge  was  cer^ 
tainly  an  oflensive  one,  and  if  the  jury  were  of  opinion  that  fraud  was  meant  t^ 
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be  imputed  to  the  plaintiff  in  the  latter  passagSy  on  that  ground  also  they  ought 
to  find  for  the  pkintiff. 

Verdict  for  the  pkdntiff,  damages  100/. 

MarryaU^  Oum^  Cwrwoodf  and  Chkty^  br  the  plamliff. 
ScarUitf  for  the  ^fendant. 


•«8]  •THOMPSON  p.  OBBOHNB. 

A  promue  by  a  defendant  to  pay  a  debt  by  inaCalmenta,  when  he  ie  able,  ifl  auffieient  to  take 
acase  out  of  the  statute  of  limitatioiia,  withootproof  of  time  being  grren,  or  of  the  ability 
of  the  party. 

This  was  an  action  of  assumpsit  hj  a  seaman  to  recover  wages,  in  respect 
of  «  voyage  to  BuMsia  and  back  again,  in  the  year  1800 ;  the  plaintiff  and  the 
rest  of  the  crew  having  been  arrested  during  their  stay  in  Ruanth  a^d  sent  by 
the  Emperor  PiKut  into  the  interior  of  the  country.* 

The  declaration  contained  several  special  counts  stating  the  circumstances, 
and  also  counts  in  indebitatiu  a»9umpnt  for  work  and  labor.  Pleas,  the  general 
issue  and  the  statute  of  limitations. 

The  plaintiff  relied  in  the  first  instance  on  a  letter  written  by  the  defendant, 
dated  March  22d,  1804,  in  which  he  stated  that  the  question  concerning  the 
right  to  wages  under  the  circumstances  of  the  case,  was  then  pending  in  the 
House  of  Lords,  (Beale  v.  7%om/)son,)  and  that  if  Uiat  case  should  be  decided 
against  the  defendant,  all  the  wages  due  would  be  paid.  A  copy  of  the  judg* 
ment  for  the  plaintiff  in  the  case  before  the  House  of  Lords  was  produced. 

AHarryatt,  for  the  defendant,  objected  that  the  special  counts  alleged  an  abso 
Inte  contract,  and  not  a  conditional  one,  such  as  was  proved  in  evidence. 
'^QQ-i  Gumty%  for  the  plaintiff,  contended  that  he  was  ^entitled  to  recover 
^  on  the  common  counts  for  work  and  labor,  as  in  Delamainer  v.  fftn- 
ieringham,  (4  Gampb.  180,)  and  to  take  the  case  out  of  the  statute  of  lim- 
itations, it  was  proved  that  in  the  prece<!ing  Aprils  an  application  had  been 
made  to  the  defendant  for  payment,  and  that  the  defendant  had  there  stated, 
that  he  was  in  embarrassed  circumstances,  but  that  if  time  were  given,'  he 
would  pay  the  debt  by  instalments. 

Marryatt  objected  that  the  promise  was  merely  a  conditional  one,  to  pay  by 
instalments  if  time  should  be  given,  but—- 

Lord  Ellenborouoh  was  of  opinion,  thst  a  promise  to  pay  the  debt  by 
instalments  was  sufficient  to  take  the  case  out  of  the  statute. 

Verdict  for  the  plaintiff. 
Gumey  and  ChUty  for  the  plaintiff. 
Marryatt  for  the  defendant. 

^  See  BeaXt  v.  ThompMon,  3  I^OB,  &,  Pull.  405.    4  Eaat.  546. 

In  DavU  V.  Smitk,  4  Esp.  36.  Lord  Kenyan  held,  that  a  conditional  promise  by  a  party 
to  pay  the  debt  when  he  should  be  able,  did  not  take  the  case  out  of  the  Statute  of  Limit- 
ations, and  that  in  such  case,  the  plaintiiT  could  not  reeover  until  the  defendant  was  of 
rafficient  ability;  but  it  seems  now  to  be  held,  that  the  efiect  ef  the  statute  is  to  raise  a 
presumption  from  lapse  of  time,  that  the  debt  has  been  satisfied,  and,  consequently,  its 
operation  may  be  defeated  by  any  declaration  or  acknowledgment,  that  the  debt  has  not 
been  satisfied,  which  ie  sufficient  to  rebut  that  presumption. 
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•HANCOCK  ».  CLAY. 

A.  engages  to  indemnify  B.  against  a  debt  due  from  X.  and  B,  to  C,  of  501.;  A.  and  B., 
in  fact,  owe  C.  7il.,  and  C.  refuses  to  accept  50/.  from  A.  without  payment  of  the  remain 
der  of  his  debt ;  and  C.  arrests  B,  for  the  whole  debt.    A,  is  liable  to  B.  on  his  engage* 
ment  to  indemnify  him. 

This  was  an  action  on  a  bond  by  the  defendant,  to  indemnify  the  plaintiff 
against  certain  claims  upon  which  the  plaintiff  was  liable,  jointly  with  one 

The  plaintiff  and  EhowUsj  being  partners,  agreed  to  determine  their  copart- 
nership, and  it  was  {inter  aUa)  stipulated  between  them,  that  Knowlea  should 
pay  all  the  debts  due  from  the  firm,  and  the  defendant  and  Knowlea  entered 
into  a  bond,  conditioned  for  the  payment  of  such  debts  as  were  mentioned  in  a 
schedule  annexed  to  the  deed,  and  to  indemnify  the  plaintiff  against  them. 
The  cause  of  complaint  in  the  present  action  was,  that  Knowlea  and  the  de- 
fendant had  not  indemnified  the  plaintiff  against  certain  debts  specified  in  the 
schedule,  as  due  to  Parhes  and  to  Humphries  respectively. 

Marryatts  for  the  defendant,  contended,  that  with,  respect  to  the  proceedings 
at  the  suit  of  Parkea,  the  plaintiff  was  not  entitled  to  recover,  because  the  arrest 
of  the  plaintiff  by  Parkea  was  attributable  to  his  own  conduct  alone.  He  stated, 
that  the  debt  specified  in  the  schedule  as  due  to  Parkea^  amounted  to  50/.  only, 
but  that,  in  fact,  the  sum  of  74/.  was  due  to  Parkea  from  the  firm ;  and  that 
the  defendant  had  offered  to  pay  the  50/.,  provided  the  plaintiff  would  pay  the 
remaining  24/.;  but  that  Parkea  had  refused  to  take  the  50/.  and  the  r«iQ« 
'plaintiff,  preferring  to  be  arrested,  in  order  that  he  might  have  a  cause  ^ 
of  action  against  the  defendant,  had  refused  to  pay  the  24/. 

Lord  Ellenborough. — ^The  obligation  is  to  dischaige  all  debts  due  and 
owing,  the  particulars  of  which  are  set  forth  in  the  schedule,  the  debts  are  em^ 
neously  stated  there,  and  the  50/.  specified  there  cannot  be  separated  from  the 
remainder,  and  as  long  as  it  subsisted  as  a  ground  for  arresting  the  plaintiff,  ha 
was  entitled  to  insist  on  the  indemnity.  If  the  plaintiff  wantonly  incurred  the 
arrest  by  his  own  misconduct,  it  should  have  been  pleaded  that  he  was  not 
damnified,  except  through  his  own  default. 

Verdict  for  the  plaintiff. 

Scarlett  and  Jonea  for  the  plaintiff. 

Marryatt  and  Puller  for  the  defendants. 


MARRYATTS  v.  WHITE. 

Security  having  been  given  by  a  surety  for  eoodstobe  supplied  to  his  principal,  and  not  in 
respect  of  a  previously  existing  debt,  goods  are  subsequently  supplied,  and  payments  are 
from  time  to  time  made  by  the  principal,  in  respect  ot  some  of  which  discount  is  allowed 
for  prompt  pay^ment ;  it  is  to  be  inferred  in  favor  of  the  surety,  that  all  these  payments 
were  intended  in  liquidation  of  the  latter  account. 

This  was  an  action  upon  a  promissory  note  given  by  the  defendant,  as  the 
surety  for  flour  to  be  delivered  tp  one  Moulda^  his  son-in-law,  by  the  plaintiff, 
who  was  a  dealer  in  flour. 

*At  the  time  tlie  note  was  given,  it  was  stipulated,  that  it  should  ope-  r«i||n 
rate  as  a  security  for  such  goods  as  should  afterwards  be  delivered,  and  ^ 
not  for  a  debt  which  then  existed.     Flour  had  been  subsequently  delivered  to 
the  amount  of  239/.  16«.  2c/.,  and  the  sum  of  209/.  \%a.  had  been  paid  bjr 
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Motddst  and  the  only  question  was,  whether  cne  sums  which  had  been  paid 
were  to  be  considered  as  paid  in  liquidation  of  the  old  or  new  account. 

On  the  part  of  the  plaintiff  it  was  contended,  that  since  no  application  had 
been  made  by  Motdds  himself,  the  plaintiff  was  at  liberty  to  apply  the  pay* 
ments  to  the  old  account. 

On  the  other  hand  it  was  proved,  that  the  usual  term  of  credit  upon  sales  of 
flour  was  three  months,  and  that  discount  was  allowed  for  earlier  payments ; 
and  that  in  some  instances.  Moulds  had,  in  fact,  made  payments  before  the  time 
of  credit  had  expired,  and  discount  had  been  accordingly  allowed. 

Lord  Ellbnborouoh.— I  think  that  in  favor  of  a  surety,  such  payments  are 
to  be  considered  as  paid  on  the  latter  account.  In  some  instances  the  payments 
were  immediate,  and  in  others  before  the  time  had  expired,  within  which  a  dis- 
count was  allowed,  ex  plurimis  diact  omnea.  Where  tliere  is  nothing  to  show 
the  animus  soloetitis^  the  payment  may  certainly  be  applied  by  the  party  who 
*10^1  receives  the  money.  The  payment  of  the  exact  amount  of  *goods  pre- 
-J  viously  supplied  is  irrefragable  evidence  to  show  that  the  sum  was  in- 
tended in  payment  of  those  goods,  and  the  payment  of  sums  within  the  time 
allowed  for  discount,  and  on  which  discount  has  been  allowed,  affords  a  strong 
inference,  in  the  absence  of  proof  to  the  contrary,  that  it  was  made  in  relief  of 
the  surety. 

Verdict  accordingly. 

Scarlett  and  Stephen^  for  the  plaintiff. 

Marryatt  for  the  defjndant. 

See  vol.  i.  153.  Plomer  v.  Long^  and  the  cases  there  cited. 


LEGGETT  v.  COOPER. 

Goods  baTihe  been  sold  to  the  defendaDt  hy  sample,  at  a  stipulated  price,  he  cannot,  after 
payment  of  money  into  court,  in  an  action  of  indebitatus  aMsumpMit,  insist  upon  any  de- 
fect in  the  goods,  since  by  the  payment  of  money  into  court,  he  admits  the  original 
contract. 

If  a  purchaser  mean  to  insist  on  such  an  objection,  he  ought  to  return  the  goods. 

This  was  an  action  of  assumpsit  brought  to  recover  the  sum  of  196/.  10«. 
Od.  as  the  stipulated  price  of  a  quantity  of  hops  sold  by  the  plaintiff  to  the  de- 
fendant. 

The  declaration  contained  the  usual  counts,  in  indtbitatus  aaaumpnt.  The 
defendant  had  paid  into  court  the  whole  amount  of  the  debt  except  15/. 

Marryatt^  for  the  defendant,  stated,  that  he  was  in  a  situation  to  prove,  that 
the  hops  delivered  did  not  answer  the  sample  according  to  which  they  had  been 
sold,  that,  on  the  contrary,  three  different  kinds  of  hops  had  been  included  in 
every  sack. 

^  -.  •Lord  Ellenborouqh  intimated,  that  by  the  payment  of  money  into 
^^  J  court,  the  defendant  had  precluded  himself  from  going  into  such  evidence. 

Marryatt  contended  that  the  defendant  was  entided  on  a  quantum  meruit 
to  go  into  this  evidence.  Notice,  he  said,  had  been  given  soon  after  the  de* 
livery,  of  the  defective  quality  of  the  hops,  and  a  communication  had  taken 
place  on  the  subject  of  making  a  reasonable  abatement,  and  no  application  had 
been  made  for  a  return  of  the  hops,  and  that  according  to  the  course  of  the 
trade,  an  abatement  ought  to  be  made. 

Lord  Ellenborouoh. — If  the  defendant  had  meant  to  make  his  stand  upon 
this  objection,  he  ought  to  have  made  it  earlier,  and  not  have  paid  money  into 
court;  the  effect  of  the  objection  is  to  avoid  the  contract  altogether,  but  by  the 
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payment  of  money  Into  court  he  haa  admitted  it  He  has  lost  the  gronnd  of 
defence  upon  which*  perhaps,  he  might  otherwise  have  insisted,  by  neglecting 
to  make  the  objection  in  proper  time,  and  return  the  goods.  If  there  is  no 
contract  for  the  sale  of  the  goods  at  the  stipulated  price,  there  is  no  contract 
upon  the  quantum  meruit  for  goods  sold  and  delivered. 

Verdict  for  the  plaintiflT,  damages  15/.  Os.  3d» 

Gurney  and  Chitty  for  the  plaintiff. 
Marryatt  for  the  defendant 


*LANO  V.  NEALE.  [*105 

A  contract  is  entered  into  for  the  sate  of  a  ahip,  and  a  qvaatitr  of  iron  kintlage,  for  the 
sum  of  160UZ.,  but  eTentually  a  bill  of  sale  ia  eKecutea  of  the  ahip,  together  with  all 
her  stores,  &c.  in  the  usual  form.  In  an  action  of  assumpsit  on  the  sale  of  the 
ahip  and  kintlage,  for  the  non-delivery  of  the  kintlage,  the  bill  of  aale  is  the  only 
contract  that  oaa  be  considered  aa  obligatory  on  the  parties,  and  the  plaintiff  cannot 
recover. 

This  was  an  action  of  special  assumpsit.  The  declaration  stated  that  the 
defendant  had  sold  to  the  plaintiff  a  certain  ship  with  forty  tons  of  iron  kintlage 
for  a  large  sum  of  money,  to  wit,  the  sum  of  1500/.,  and  alleged,  by  way  of 
breach,  that  there  were  not  forty,  but  only  seven  tons  of  kindage. 

It  appeared  that  the  ship  in  question  having  been  offered  for  sale,  and  the 
plaintiff  wishing  to  become  the  purchaser,  a  conditional  contract  had  been  entered 
into  between  the  defendant  and  the  plaintiff's  agent  to  the  following  effect  :— 
Bouffht  of  — ..  iVea/f ,  on  the  account  of  Pedro  Lano^  the  /Venc^-built  brig^ 
the  Friteiij  with  her  stores,  boats,  and  forty  tons  of  iron  kintlage,  to  be  put  into 
dry  dock  by  tlie  seller,  for  the  sum  of  1600/. 

Marryatt  for  the  plaintiff,  was  proceeding  to  go  into  evidence,  to  show  that 
after  the  vessel  had  been  put  into  a  dry  dock  by  the  defendant,  it  was  discovered 
that  her  coppers  were  deficient,  and  that  an  abatement  in  the  price  had  been 
made  on  that  account.  But  upon  its  being  objected  that  the  bill  of  sale  must  be 
considered  as  the  final  contract  by  which  the  parties  were  bound,  the  bill  of 
sale  was  produced,  from  which  it  appeared  that  *'•  Richard  Neale^  in  considera- 
tion of  the  sum  of  1500/.  to  him  paid  by  Pedro  Lano,  had  sold  to  the  rsi oo 
*latter  all  the  ship  or  vessel  called  the  7H/on,  lately  condemned  as  prize,  ^ 
but  then  in  the  river  77iame8t  with  all  her  stores,  tackle,  apparel,  &c.  in  the 
usual  form,  without  making  any  mention  of  iron  kintlage. 

It  appeared  that  the  iron  kindage  was  a  species  of  ballast,  and  that  in  fact 
1500/.  had  been  paid. 

Scarlett^  for  the  defendant,  contended  that  the  bill  of  sale  being  the 
final  contract  between  the  parties,  was  the  only  contract  that  could  Le 
considered  in  that  action,  and  that  contract  made  no  mention  of  any  'ma 
kintlage.  That  the  reduction  of  the  original  amount  of  the  purchase-money 
from  1600/.  to  1500/.,  might  be  accounted  for  on  the  supposition  that 
the  parties  to  the  latter  contract,  had  agreed  that  the  iron  kintkge  should  be 
left  out. 

Marryatt  for  the  plaintiff,  contended  that  the  bill  of  sale  was  not  inconststent 
with  the  contract  for  kintlage ;  it  might  be  considered  as  part  of  the  stores  of 
the  vessel,  and  it  was,  in  fact,  as  necessary  as  boats  or  oars.  He  said  that  he 
was  prepared  with  documentary  evidence,  to  show  why  the  abatement  had  been 
made,  and  that  it  had,  in  fact,  been  made  on  aQoeont  of  a  defect  in  the  boHom 
of  the  vessel,  bu^^ 
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Lord  Ellbnborouoh  wai  of  opinion,  that  the  only  contract  which  could  be 
*107l  ^>^'^^^^  ^^  ^®  fi^  contract  contained  in  the  bill  of  sale.  This 
-^  *made  no  mention  of  any  kintlage,  and  it  could  not  be  considered  as 
part  of  the  ship  or  necessary  stores,  since  common  ballast  might  have  been 
used,  and  that  the  contract  could  not  be  divided  into  different  branches  by 
means  of  evidence,  so  as  to  retain  the  original  contract  with  respect  to  the 
kintlage,  and  to  apply  the  latter  and  final  contract  to  tlie  ship  alone. 

The  plaintiff  was  accordingly  nonsuited. 

Marryatt  and  BoUand  for  the  plaintiff. 
Scarlett  and  Campbell  for  the  defendant 


GALE  et  al  v.  LECKIE. 

A-  agrees  to  supply  B.  with  a  manaacript  work  to  be  printed  by  B.,  the  profits  of  which 
•re  to  be  equally  divided.  B,  may  maintain  an  action  at  law  against  A,  for  refusing  to 
•apply  the  manuscript.  For  this  la  not  an  action  for  partnership  profits,  but  for  refusing 
to  contribute  the  labor  of  the  defendant  towards  the  attainment  of  profits.  It  would  be 
•  good  defence  to  such  an  action,  to  show  that  the  intended  publication  was  of  an  illegal 
nature,  but  this  is  not  to  be  presumed,  the  work  itself  not  being  produced.^ 

This  was  an  action  of  special  assumpsit,  to  recover  damages  against  the  de> 
fendant,  for  refusing  to  proceed  in  the  publication  of  a  literary  work  which  he 
had  undertaken. 

The  plaintiffs  were  booksellers  and  publishers,  and  the  defendant  had  entered 
into  a  written  contract  with  them,  in  which  it  was  recited  that  the  defendant 
had  then  ready  for  the  press,  a  work  to  be  entitled,  **An  Historical  Inquiry  into 
the  Balance  of  Power  in  Europe;"  and  it  was  agreed  that  this  work  should  be 
*I0fi1  published  at  the  sole  ^expense  of  the  plaintiffs,  and  that  the  profits  should 
-I  be  divided  between  the  author  and  publishers ;  that  the  defendant  should 
gopply  the  plaintiffs  with  the  manuscript,  and  that  in  case  the  plaintiffs  should 
decline  to  publish  a  second  edition,  the  defendant  should  be  at  liberty  to  do  so 
without  the  plaintiffs'  interference. 

It  appeared  that  the  work  of  printing  went  on  to  the  extent  of  330  pages, 
when  the  defendant  declined  to  supply  any  further  materials,  signifying  upon 
one  occasion,  that  his  incarceration  would  be  the  consequence  of  his  completing 
the  contract,  and  upon  another,  he  assigned  a  ludicrous  reason  for  refusing  to 
proceed,  saying  that  he  was  apprehensive  of  a  prosecution  by  the  pope. 

Scarlett  for  the  defendant,  objected  that  the  action  was  not  maintainable, 
since  it  was  brought  by  one  partner  against  another,  in  order  to  recover  part* 
nership  profits. 

Lord  Ellbnborough — I  cannot  accede  to  this  objection ;  the  action  is  not 
brought  agamst  the  defendant  to  recover  partnership  profits,  but  for  not  contrib- 
uting his  labor  towards  the  attainment  of  profits  to  be  subsequently  divided 
between  the  parties.  I  have  known  similar  actions  brought  in  several  cases,  for 
instance,  actions  for  not  entering  into  partnership  according  to  an  agreement 
*1001  Scarlett  aflerwards  addressed  the  jury  on  the  'subject  of  damages, 
-^  observing  on  the  difficulty  of  their  calculating  damages  for  the  supposed 
loss  of  contingent  profits,  and  insisting  also  that  no  damages  could  be  recovered 
against  the  defendant  for  refusing  to  publish  that  which  he  deemed  to  be  illegal, 
since  the  plaintiffs  could  not  be  considered  as  entided  to  any  legal  interest  in  an 
ilU^al  publication. 

Lord  Ellbnbokouoh,  aAer  stating  to  the  jury  the  nature  of  the  contract  ks 

Vol.  ni. — 48.  2  P 


338  Risx  V.  WooLUSB.  N.  P.  1817.  [109 

tween  the  partief^  flaid,— 'Too  hnre  bees  addremed  hy  the  ooamel  for  the 
defendant  on  the  subject  of  profits  whieh  hare  been  represented  as  visionarj, 
but  is  not  the  person  who  contracted  to  sapply  the  materials,  bound  to  proceed 
irith  the  work  in  order  to  ascertain  whether  he  can  realize  such  pro6tB  ?  by  his 
refusal  he  puts  it  out  of  the  power  of  the  party  with  whom  he  contracts,  to  de- 
rive any  profits,  and  the  contract  was  entered  into  on  the  supposition  that  ^ 
work  would  be  profitable.— The  defendant  wrongfully  withdraws  himself  from 
the  performance  of  his  contract;  whether  in  consequence  an  injury  has  been 
sustained  by  the  plainttflfs,  to  the  amount  contended  for,  is  for  your  consider* 
ation.  He  says,  that  he  withdrew  himself  that  he  might  not  subject  himself 
to  a  prosecution,  but  without  proof  to  the  contrary,  k  is  to  be  presumed  tliat  the 
composition^  was  innocent ;  if,  indeed*  it  had  been  of  a  different  nature,  he  might 
have  founded  his  defence  upon  that  ground ;  he  might  have  said,  I  now  (eel 
convinced  that  this  work  cannot  be  committed  to  the  press  with  safety,  that  ic 
is  not  a  *proper  one  for  me  to  publish,  or  for  you  to  print;  here  I  will  r«t iq 
pause  and  will  proceed  no  further  in  that  which  will  place  both  of  us  in  ^ 
peril;  but  are  you  to  assume  all  this  without  evidence  when  the  work  itself 
might  have  been  submitted  to  you? 

On  tiie  one  hand  you  are  called  upon  to  assume  that  this  work  would  have 
produced  certain  profit,  on  the  other  you  are  desired  to  take  for  granted,  that 
dangerous  consequences  would  have  resulted  finom  publication,  and  the  defend* 
ant  insists  that  he  was  not  bound  to  publish  that  which  was  noxious  and  illegal; 
but  the  work  itself  might  have  been  produced,  and  you  cannot  presume  all  this, 
when  you  might  have  had  positive  evidence  of  the  fact;  in  the  absence  of  that 
proof,  you  ought  not  to  form  such  a  presumption,  and,  therefore,  this  ground  of 
defence  fails.  The  main  question,  therefore,  for  your  consideration  is  tlie  amount 
of  the  damages ;  you  will  no  doubt  indemnify  the  platntifls  against  the  expenses 
which  they  have  incurred  in  paper  and  in  printing ;  it  is  a  waste  of  time  to  say, 
that  to  this  they  are  entitled  in  the  strictest  justice.  The  sura  of  90/.  has  been 
stated  by  the  witnesses  as  the  amount  of  the  profit  which  would  probably  have 
been  derived  from  the  first  editicm,  and  it  is  doubfiil  whether  it  would  have 
reached  a  second. 

The  publication  was  to  have  been  at  the  ealire  risk  of  the  plaintiffs ;  they 
night  have  incurred  a  loss,  but  the  defendant  could  not.— After  some  further 
comments  by  his  lordship  upon  the  evidence,  the  jury  found  a  verdict  for  the 
plaintiffs,  ^damages  i5d/.  10«.,  being  IK)/,  more  than  the  amount  of  the  r«i ii 
paper  and  printing.  ^ 

Gumey  and  PuUer  for  the  plaintiffs. 

Scarlett  and  Dennum  for  the  defendant. 


GUILDHALL. 


REX  V.  WOOLLER. 

In  general  the  assent  of  all  the  jnrv  to  the  verdict  pranomieed  by  the  Foreman  in  their  prv* 

lence  and  hearing,  ia  to  be  conelveivelj  infiBrred. 
And  no  affidavit  can  in  anjf  caae  be  admitted  to  the  contrary. 
But  if  all  (he  jury  were  not  present  when  a  verdict  of  guilty  was  delivered,  and  it  is,  there* 

fore,  uncertain  whether  they  all  heard  the  verdict  pronounced  by  the  Foreman,  the  court 

will  with  the  oonaeat  of  the  defendant  grant  &  new  trial. 

Two  informations  had  been  filed  against  the  defendant  for  the  compoaing  and 
fnblishing  of  two  libels* 


Ill] 


S  Starkic.  339 


AHer  the  summing  up  by  AtiftcrrtTf  J.,  on  ^e  trial  of  the  first  information^  the 
iory  retired  to  consider  of  their  verdict,  and  the  second  information  came  on  to 
be  tried.  During  the  second  trial  the  first  jury  returned,  and  the  door  upon  the 
left  hand  side  of  the  Judge  was  open  to  admit  them.  As  soon  as  tlie  reply  was 
finished,  the  names  of  tlie  first  jury  were  all  cafled  over,  and  each  of  them  an- 
swered, but  the  box  being  occupied  by  the  second  jury,  the  foreman  and  three 
other  jurymen  only  appeared  in  view  of  the  court,  the  others  answering  to  their 
names  from  a  small  room  behind  the  Judge's  seat,  and  separated  from  the  court 
*1121  ^  ^  wooden  partition*  The  foreman,  upon  *the  usual  question  being  put 
-I  by  the  officer  of  the  court,  answered  that  they  found  tlie  defendant  guilty^ 
but  that  three  of  the  jurymen  wished  to  add  something. 

Abbott,  J.,  said  that  he  could  not  hear  any  statement  by  part  only  of  the 
jury,  that  the  verdict  must  be  the  verdict  of  all ;  and  that  if  they  chose  to  return 
a  qualified  verdict,  he  was  ready  to  receive  it,  and  his  Lordship  tlien  asked  in  an 
audible  voice,  whether  they  were  all  agreed  in  their  verdict  of  guilty  ?  The  fore- 
man answered,  that  they  were,  and  no  dissent  was  expressed  by  any  of  the 
jury,  and  the  verdict  was  recorded.  His  Lordship  then  proceeded  to  sum  up 
the  evidence  to  the  jury  in  the  second  cause ;  and  afler  the  jury  had  retired  ia 
order  to  consider  of  their  verdict : — 

ChUty^  on  behalf  of  some  of  the  jury,  stated  to  the  court,  that  they  did  not 
all  concur  in  the  verdict,  but  wishea  it  to  be  received  with  some  qudification, 
that  they  could  not  get-  into  the  court  when  the  verdict  had  been  given,  and  had 
not  heard  what  had  passed. 

His  Lordship  said,  that  the  verdict  having  been  given,  it  appeared  to  him  that 
be  could  not  do  any  thing  sitting  there ;  and  that  it  would  be  extremely  danger- 
ous, after  the  jury  had  retired  U'om  the  bar,  to  receive  such  a  communication, 
and  he,  therefore,  thought  that  he  could  not  in  any  way  interfere. 
^.  in-«  ^Immediately  after  the  judges  of  the  Court  of  King's  Bench  had  taken 
■^  their  seats  upon  the  first  day  of  the  ensuing  term,  Abbott,  J.,  stated  the 
preceding  facts,  adding,  that  since  all  the  jury  were  not  in  court  at  the  time 
"when  the  verdict  was  delivered,  it  was  possible  that  all  the  jury  might  not  have 
heard  what  passed. 

After  a  short  conference  amongst  the  judges- 
Lord  Ellenborouoh  said :  The  court  cannot,  according  to  established  form 
and  precedent,  receive  the  affidavit  of  a  juryman  in  any  case ;  but  the  reason  is, 
that  in  general,  from  the  circumstances,  it  must  be  intended,  that  the  verdict  was 
given  with  his  assent,  and  his  assent  must  be  inferred  from  his  having  consented 
that  the  foreman  should  deliver  the  verdict  which  is  delivered  in  his  hearing. 
"Fhe  doubt  in  this  case  is,  whether  all  the  jury  did  hear  what  was  said  by  the 
foreman  on  their  behalf;  they  were  not  all  within  sight,  and,  therefore,  we  have 
not  the  ordinary  means  in  this  instance,  which  exists  in  others,  of  knowing  that 
the  jury  assented  to  what  was  propounded  on  their  behalf  by  the  foreman.  This 
distinguishes  the  present  case  from  those  which  usually  occur,  where  every  in- 
dividual of  the  jury  hears  what  is  said,  and  has  it  in  his  power  to  dissent ;  there 
the  evidence  is  complete,  that  he  knew  what  passed,  and  his  not  dissenting  is 
conclusive  to  show  his  approbation  of  the  verdict.  These  means  in  this  case 
^1141  '^^'^  ^  ^  wanting,  and  therefore  it  is  proper  to  'consider  whether  the 
*^   defendant  should  not  be  allowed  to  have  a  new  trial  if  he  be  so  disposed. 

Shepherd^  A.  G.,  suggested  to  the  court,  whether  the  fact,  that  some  of  the 
jury  did  not  hear  the  verdict  pronounced,  should  not  be  stated  by  affidavit. 

Lord  ELLENBOROUGH.^The  court  think  that  they  are  shut  out  from  acquiring 
any  knowledge  of  the  fact  by  means  of  an  affidavit.  From  the  statement  made 
by  the  learned  judge  who  tried  the  cause,  it  appears  that  the  verdict  was  given 
tinder  circumstances  which  render  it  doubtful  whether  the  usual  assent  was 
given  by  all  the  jury  to  the  verdict  delivered  by  the  foreman.  The  danger 
would  be  infinite  if  an  affidavit  could  be  received  from  a  juryman  for  the  purpose 
of  setting  aside  a  verdict. 
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Batlet,  J. — ^I  concur  entirely  in  every  obsenration  which  has  been  made 
by  my  Lord  in  tliis  case.  The  jury  were  not  all  in  view  when  the  verdict  was 
given,  and  the  learned  judge  who  tried  the  cause  has  himself  expressed  a  doubt 
whether  all  the  jury  heard  what  passed,  and  the  matter  was  mentioned  to  the 
court  at  as  early  an  opportunity  as  it  could  have  been  with  decency. 

HoLROTD,  J.— I  do  not  see  how  the  court  could  with  propriety  proceed  to 
pass  judgment  *upon  the  defendant  under  the  circumstances  now  dis-  r#||5 
closed.  ^ 

The  Attorney-General  then  said,  that  he  himself  moved  for  a  new  trial. 

Lord  Ellknborough.— On  the  motion  of  Mr.  Attorney-General,  and  with  the 
consent  of  the  defendant,  let  there  be  a  new  triaL 
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SITTINGS  AT  WESTMINSTER. 


REX  V.  JAMES  WATSON. 

A  witness  in  high  treason  is  described  in  the  list  delivered  to  the  prisoner  under  the  stat- 
me,  »s  lately  abiding  at  a  specified  place.  Upon  examination  of  the  witness  upon  the 
«otr  dire^  it  appears  that  he  has  had  a  different  and  later  place  of  residence :  the  descrip* 
lion  is  not  sumcient. 

In  order  to  identify  a  person  in  court  with  one  whom  the  witness  has  described,  the  atten- 
tion of  the  witness  mav  be  directed  to  the  person  in  court,  and  he  may  be  asked  whether 
that  is  the  person  of  wnom  he  has  spoken. 

A  great  number  of  placards  announcing  a  public  meeting  in  Spa  Fields  having  been  print 
ed,  the  prisoner  takes  25  of  them  away  from  the  printer's,  one  of  the  remaining  placards 
may  be  read  without  any  preparatory  evidence  as  to  the  original  manuscript,  and  with* 
out  notice  to  the  prisoner  to  produce  the  25  copies. . 

Evidence  admitted  of  a  seditious  speech  spoken  by  the  prisoner,  although  not  set  out,  in 
substance,  as  an  overt  act. 

A  witness  for  the  crown  cannot,  on  cross  examination,  be  compelled  to  state  through  what 
channel  he  made  a  disclosure  to  government,  either  immediately  or  mediately. 

In  treason  and  felony  evidence  may  be  fiven  of  the  finding  articles  secreted,  although  they 
were  found  at  a  time  subsequent  to  toe  prisoners'  apprehension. 

Papers  found  in  the  lodgings  of  a  co-conspirator  at  a  period  subsequent  to  the  apprehension 
of  the  prisoner  may  be  read  in  evidence,  although  no  ab$olute  proof  he  given  oi  their  pre- 
vious existence  where  strone  presumption  exists  that  the  lodgings  hsd  not  been  entered 
by  any  one  in  the  interval  between  the  apprehension  and  the  finding,  and  where  the 
papers  are  intimately  connected  with  the  objects  of  the  conspiracy  as  detailed  in  evidence. 

Query,  whether  seditious  questions  and  answers  found  in  the  possession  of  a  co-conspira- 
lor,  but  not  published,  may  not  from  their  close  connection  with  the  nature  and  object  of 
the  conspiracy  be  read  in  evidence,  although  no  positive  and  direct  proof  be  ffiven  that 
use  was  to  be  made  of  this  or  any  other  such  instrument,  in  furtherance  of  the  desisn. 
If  such  positive  evidence  were  to  be  given,  the  document  would  certainly  be  admissitHe. 

An  officer  of  the  Tower  not  permitted  to  prove  that  a  particular  plan  of  the  Tower,  pro- 
iloMd  by  the  defendant  is  a  correct  one. 
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Evidence  of  a  particnlar  collateral  fact  cannot  be  adduced  in  any  caae,  wliether  ciril  er 

criminal,  in  order  to  discredit  a  witness. 
The  only  modes  of  impeaching  the  credit  of  a  witness,  are  by  cross-examination,  by  pro* 

ducing  the  record  ofhis  conviction  of  some  crime,  or  by  adducing  general  evidence  that 

he  is  unworthy  of  being  believed  upon  his  oath. 
If  a  witness  be  asked  as  to  a  collateral  fact  his  answer  is  conclusive.  * 
An  objection  to  a  witness  on  the  ground  of  misdescription  must  be  taken  in  the  first  instance. 

This  was  a  trial  at  bar,  upon  an  indictment  against  James  Watson  the  elder 
f«?r  high  treason,  founded  upon  the  statutes  25  £,  3.  at.  5.  c.  2.,  and  the  36  G. 
3.  c.  7.t 

John  Crisp  having  been  sworn  as  a  witness  for  the  crown,  it  was  objected  on 

t  The  general  nature  of  the  charge  and  complexion  of  the  evidence,  will  be  collected 
from  the  mdictment  itself,  sufficiently  to  enable  tb^  reader  to  understand  the  points  which 
occurred  upon  the  trial. 

MIDDLESEX.  BE  IT  REMEMBERED  that  on  Tuesday  next  after  three  weeks 
from  the  Feast  Day  of  Easter  in  the  Fifty-seventh  Year  of  the  Reign  of  our  Sovereign 
Lord  George  the  Third  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Kinff  Defender  of  the  Faith  in  the  Court  of  our  said  jLord  the  Kiiig  before  the 
Kin<}  himself  at  Westminister  in  the  County  of  Middlesex  Upon  the  Oath  of  (reorge  Read 
Esauire  &c.  {9etting  out  the  names  of  all  the  Grand  Jurort^  Good  and  lawful  men  of  the 
said  County  of  Middlesex  now  here  sworn  and  charged  to  inquire  for  our  said  iiord  the 
King  for  the  Body  of  the  said  County 

It  is  presented  as  followeth,  that  is  to  say 

MIDDLESEX  to  Wit  THE  JURORS  for  our  Lord  the  KING  upon  their  Oath  pre- 
sent That  ARTHUR  THISTLEWOOD  late  of  the  parish  of  Saint  Andrew  Holborn  in 
the  county  of  Middlesex  gentleman  JAMES  WATSON  the  elder  late  of  the  parish  of 
Saint  George  Bloomsbury  in  the  seme  county  surgeon  JAMES  WATSON  the  younger 
late  of  the  same  place  sur^geon  THOMAS  rRESTON  late  of  London  cordwainer  and 
JOHN  HOOPEK  late  of  the  parish  of  Saint  Ann  within  the  liberty  of  Westminster  in 
the  said  county  of  Middlesex  laborer  Being  subjects  of  our  said  Lord  the  King  not  having 
the  fear  of  God  in  their  hearts  nor  weighing  the  Duty  of  their  Allegiance  but  being  moved 
and  seduced  by  the  Instigation  of  the  Devil  as  false  Traitors  agamst  our  said  Lord  the 
King  and  whollv  withdrawing  the  Love  Obedience  Fidelitv  and  Alleeiance  which  every 
true  and  faithful  Subject  of  our  said  Lord  the  King  should  and  of  right  ought  to  bear  to- 
wards our  said  Lord  the  King  on  the  first  day  of  November  in  the  fifty-seventh  year  of  the 
Reign  of  our  said  present  Sovereign  Lord  Georoe  the  Third  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  King  Defender  of  the  Faith  and  on  divert 
other  Davs  and  Times  as  well  before  as  after  with  Force  and  Arms  at  the  parish  of  Saint 
James  Clerkenweli  in  the  county  of  Middlesex  maliciously  and  traitorously  amongst  them' 
selves  and  together  with  divers  other  false  TraUors  whose  names  are  to  the  said  Jurors  «»• 
known  did  compass  imagine  and  intend  to  move  and  excite  Insurrection  Bullion  and  War 
against  our  said  Lord  the  King  within  this  Kingdom  and  to  subvert  and  alter  the  Legisla- 
ture  Rule  and  government  now  duly  and  happUu  estaldished  within  this  Kingdom  and  to 
bring  and  put  our  said  Lord  the  King  to  Death  AND  TO  FULFIL  perfect  and  hnng^  to 
Effect  tliiur  most  evil  and  wicked  Treason  and  Treasonable  Compnsaing  and  Imagination 
aforesaid  They  the  said  Arthur  Thistlewood  James  Watson  the  elder  James  Watson  the 
younger  Thomas  Preston  and  John  Hooper  as  such  false  Traitors  as  aforesaid  on  the  said 
firet  day  of  November  in  the  ffty-seventh  year  of  the  Reign  aforesaid  and  on  divers  other 
Days  and  Times  as  well  before  as  after  with  Force  and  Arms  at  the  said  parish  of  Saint 
James  Clerkenweli  in  the  said  county  of  Middlesex  maliciously  and  traitorously  did  assem- 
ble meet  conspire  and  consult  among  themselves  and  together  with  divers  other  false  Trai- 
tors whose  names  are  to  the  said  Jurors  unknown  to  devise  arrange  and  mature  Plans  and 
Means  to  subvert  and  destroy  the  Co/istitution  and  Government  of  this  Realm  as  by  Law 
established  and  to  deprive  and  depose  our  said  Lord  the  King  of  and  from  the  Style  Honor 
and  Kingly  Name  of  the  Imperial  Crown  of  this  Realm  AND  FURTHER  TO  FULFIL 
perfect  and  bring  to  eflect  their  most  evil  and  wicked  Treason  and  Treasonable  Compass- 
ing and  Imagination  aforesaid    They  the  said  Arthur  Thistlewood  James  Watson  the 
elder  James  Watson  tlu  ^oniigcr  Thomas  Preston  sod  John  Hooper  as  such  faUe  Traitors 
as  aforesaid  on  the  said  tirst  day  of  November  in  the  fifty-seventh  yehx  of  the  Reign  aibre- 
said  and  on  divers  other  Days  and  Times  as  well  before  as  after  with  Force  and  Arms  at 
the  said  paribh  of  Saint  James  Clerkenweli  in  the  said  county  of  Middlesex  maliciously 
and  traitorously  did  assemble  meet  conspire  consult  and  agree  among  themselves  and 
together  with  divers  other  false  Traitors  whose  Names  are  to  the  said  Jurors  unknown  to 
stir  up  raise  make  and  levv  Insurrection  Rebellion  and  War  afrainst  oar  said  Lord  the 
King^within  this  Realm  and  to  subvert  and  destroy  the  Constitution  and  Government  of 
this  Realm  as  by  Law  established    AND  FUR'lHER  TO  FULFIL  perfect  and  bnng 
to  effect  their  most  evil  and  wicked  Treason  and  Treasonable  Compossing  and  Imagina- 
tion aforesaid  They  the  said  Arthur  Thistlewood  James  Watson  the  eider  James  Watson 
the  younger  Thomas  Preston  and  John  Hooper  as  such  false  Traitors  as  aforesaid  on 
the  said  farst  day  of  November  in  the  fifty-seventh  year  of  the  Reign  aforesaid  and  oa 
divera  other  Days  and  Times  as  well  before  as  after  with  Force  and  Arms  at  the  a«id 
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the  part  of  the  defendant -that  he  could  not  be  examined,  on  the  ground  that  he 

liad  not  been  sufficiently  described  in  the  list  of  wiuiesses  delivered  under  the 

*1171  '^^^'^*     *Tbe  witness  was  described  in  the  list  as  **John  Critp^  lately 

-^  abiding  at  No.  S   Tyler* »<aurt^  fFardaur-street^  in  the  county  of 

{wrish  of  Saint  James  Clerkenwell  in  the  laid  county  of  Middlesex  malicioasly  and  traitor- 
ously did  attemhle  meet  eoH9pire  consult  and  mgree  amumgtt  tkemuelve§  and  together  with 
divera  other  falte  Traitors  whose  names  are  to  the  said  Jurors  unknown  with  Force  and 
Arm*  to  attack  and  seize  upon  the  Bank  of  England  and  the  King*s  Tower  of  London  and  to 
seize  and  take  possession  of  divers  Ordnance  Warlike  Weapons  Arms  and  Ammunition 
therein  and  in  divers  other  Magasines  and  places  deposited  and  beina  with  intent  by  and 
with  the  said  Ordnance  Weapons  Arms  and  Ammunition  to  arm  inemselves  and  other 
fialse  Traitors  and  to  attack  6gnt  with  kill  and  destroy  the  Soldiers  Troops  and  forces  of 
our  said  Lord  the  King  and  other  his  liege  and  faitnful  Subjects  and  to  raise  levy  and 
make  Insurrection  Rebellion  and  War  ai^ainst  our  said  Lord  the  King  within  this  Realm 
and  to  subvert  and  destroy  the  Constitution  and  Government  of  this  Realm  as  by  Law 
established  AND  FURTHER  TO  FULFIL  perfect  and  bring  to  Effect  their  most 
evil  and  wicked  Treason  and  Treasonable  Compassing  and  Imagination  aforesaid  They 
the  said  Arthur  Thistlewood  James  Watson  the  elder  James  Watson  the  younger  Thomas 
Preston  and  John  Hooper  as  such  false  Traitors  as  aforesaid  on  the  said  first  day  of  No- 
vember in  the  fifty-seventh  year  of  the  Reign  aforesaid  and  on  divers  other  Days  and 
Times  as  well  before  as  after  with  Force  and  Arms  at  the  soid  parish  of  Saint  James 
Clerkenwell  in  the  said  county  of  Middlesex  maliciously  and  traitorously  did  conspire  con- 
sult agree  sttempt  and  endeavor  to  seduce  divers  Soldiers  serviii^  in  the  Land  Forces  of 
our  said  Lord  tne  Kins,  and  also  divers  other  liege  Subjects  olour  said  Lord  the  King 
from  their  Duty  and  Allegiance  to  our  said  Lord  the  King  and  to  move  persuade  and  pro' 
cure  the  same  and  other  Soldiers  and  Subjects  of  our  said  Lord  the  King  to  associate  and 
join  themselves  with  and  be  aidinc  and  assisting  to  them  the  said  Artliur  Thistlewood 
James  Watson  the  elder  James  N^  atson  the  vounger  Thomas  Preston  and  John  Hooper 
and  divers  other  false  Traitors  in  a  wicked  and  traitorous  Attempt  by  them  the  said 
Arthur  Thistlewood  James  Watson  the  elder  James  Watson  the  younger  Thomas  Pres- 
ton and  John  Hooper  and  divers  other  false  Traitors  to  be  made  to  subvert  and  destroy  the 
Government  and  Constitution  of  this  Realm  as  by  Law  established  AND  FURTHER 
TO  FULFIL  perfect  and  bring  to  Efiect  their  most  evil  and  wicked  Treason  and  Trea- 
sonable Compassing  and  Imagination  aforesaid  They  the  said  Arthur  Thistlewood  James 
Watson  the  elder  James  Watson  the  younser  Thomas  Preston  and  John  Hooper  as  such 
false  Traitors  as  aforesaid  on  the  said  first  day  of  November  in  the  fifiy-seventh  year  of  the 
Reign  aforesaid  and  on  divers  other  Days  and  Times  as  well  before  as  after  with  Force 
and  Anns  at  the  said  parish  of  Saint  James  Clerkenwell  in  the  said  county  of  Middlesex 
maliciously  and  traitorously  did  give  Orders  to  a  certain  Pereon  to  wit  one  Isaac  Bentleu 
to  manufacture  and  provide  divers  to  wit  Two  Hundred  and  Fifty  Iron  Pike  Heads  and 
did  purchase  and  receive  of  and  from  the  said  last -mentioned  Person  the  said  Iron  Pike 
Heads  with  intent  therewith  to  form  Pikes  and  with  such  Pikes  to  arm  themselves  and 
divers  other  false  Traitors  in  order  to  attack  fight  with  kill  and  destrov  the  Soldiers 
Troops  and  Forces  of  our  said  Lord  the  King  and  other  his  lie^e  and  faithful  Subjects  and 
to  raise  make  and  levy  Insurrection  Rebellion  and  War  agamst  our  said  Lord  the  King 
within  this  Reslm  and  to  subvert  and  destroy  the  Constitution  and  Government  of  this 
Realm  as  by  Law  established  AND  FURTHER  TO  FULFIL  perfect  and  bring  to 
Effect  their  most  evil  and  wicked  Treason  and  Treasonable  Comoassmg  and  Imagination 
aforesaid  They  the  said  Arthur  Thistlewood  James  Watson  the  elder  James  Watson 
the  younger  Thomas  Preston  and  John  Hooper  as  such  false  Traitors  as  aforesaid  on  the 
eaid  first  day  of  November,  in  the  fifty-seventh  year  of  the  Reign  aforesaid  and  on  divers 
other  Days  and  Times  as  well  before  as  after  with  Force  and  Arms  at  the  said  parish  of 
Saint  James  Clerkenwell  in  the  said  county  of  Middlesex  maliciously  and  traitorously  did 
purchase  procure  provide  and  have  divers  lar^  Quantities  of  Arms  to  wit  Swords  and 
Pistols  and  divers  targe  Quantities  of  Ammunition  to  wit  Gunpowder  Leaden  Bullets  and 
Slugs  and  also  divers  Flags  Banners  and  Ensigns  with  intent  therewith  to  arm  and  array 
themselves  and  divers  other  false  Traitors  in  order  to  attack  fight  with  kill  and  destroy 
the  Soldiers  Troops  and  Forces  of  our  said  Lord  the  King  and  other  his  liege  and  faithful 
subjects  and  to  raise  make  and  levy  Insurrection  Rebellion  and  War  against  our  said  Lord 
the  Kins  within  this  Realm  and  to  subvert  and  destroythe  Constitution  and  Government 
of  this  Realm  as  by  Law  established  AND  FURTHER  TO  FULFIL  perfect  and 
bring  to  Efiect  their  most  evil  and  wicked  Treason  and  Treasonable  Coropassiiie  and 
Imagination  aforesaid  They  the  said  Arthur  Thistlewood  James  Watson  the  elder  James 
Watson  the  younger  Thomas  Preston  and  John  Hooper  as  such  false  Traitors  as  afore- 
said on  the  said  first  day  of  November  in  the  fifty-seventh  year  of  the  Reign  aforesaid  and 
on  divers  other  Days  and  Times  as  well  before  as  after  with  Force  and  Arms  at  the  said 
parish  of  Saint  James  Clerkenwell  in  the  said  county  of  Middlesex  maliciously  and 
traitorously  did  assemble  meet  conspire  consult  and  agree  amongst  themselves  and  together 
with  divers  other  false  Traitors  whose  names  are  to  the  said  Jurors  unknown  to  set  Fire 
to  burn  and  destroy  divers  Barracks  of  our  said  Lord  the  King  used  for  the  reception  and 
residence  of  the  Soldiers  Troops  and  Forces  of  oar  said  Lord  the  King  in  this  Realm  and 
tp  provide  and  prepare  Combnstibles  and  Materials  to  wit  Tax  Pitch  Salphur  Raaiii. 
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Middlentx^  *giocer;'*  and  the  statute  7  Ann.  c.  21 «  a.  14,  requiring  r«||o 

*^  that  when  any  peraon  ia  indicted  for  high  treason  a  list  of  the  wit-  ^ 

nesses  who  shall  he  'produced  on  the  trial  for  proving  the  said  indict-  r«i  |g 

ment  and  for  the  jury,  mentioning  the  names,  professions,  and  places  of  ^ 

Spirits  of  Wine  Tallow  tnd  Turpentine  for  the  purpose  of  setting  Fire  to  burning  and 
destroying  the  said  Barracks  AND  FURTHER  TO  FULFIL  perfect  and  bring  to 
Eflfect  iheir  most  erii  and  wicked  Treason  and  Treasonable  Compassing  and  Imagination 
aforesaid  They  the  said  Arthur  Thistle  wood  James  Watson  the  elder  James  Watson 
the  younger  Thomas  Preston  and  John  Hooper  as  such  false  Traitors  as  aforesaid  on  the  said 
first  day  of  November  in  the  fifty-seventh  year  of  the  Reign  aforesaid  with  Force  and 
Arms  at  the  said  parish  of  Saint  James  Clerkenwell  in  the  said  county  of  Middlesex, 
malt/riouslv  and  traitorously  did  make  a  proposal  to  and  treat  with  and  cause  and  procure 
a  Pr>posal  and  Treaty  to  be  made  and  had  to  and  with  a  certain  Person  to  wit  one  Walter 
Cotter  concerning  and  for  the  Hire  of  a  certain  House  and  did  then  and  there  by  such 
Proposal  and  treaty  endeavor  to  obtain  and  hire  the  said  House  for  the  purpose  of  deposit* 
ing  and  keeping  therein  Combustibles  and  Materials  to'wit  Tar  Pitch  Resin  Sulphur 
Spirits  of  Wme  Tallow  and  Turpentine  with  intent  to  use  the  samd  in  and  for  the  setting 
Fire  to  burning  and  destroying  of  certain  Barracks  of  our  said  Lord  the  King  used  for  the 
reception  and  residence  of  the  Soldiers  Troops  and  Forces  of  our  said  Ix»rd  the  King 
ANDFURTHER  TO  FULFIL  perfect  and  brin^  to  Efiect  their  most  evil  and  wicked 
Treason  and  Treasonable  Compassing  and  Imaffination  aforesaid  They  the  said  Arthur 
Thistlewood  James  Watson  the  elder  James  Watson  the  vounger  Thomas  Preston  and 
John  Hooper  as  such  false  Traitors  as  aforesaid  on  the  said  first  day  of  November  in  the 
fifty-seventh  year  of  the  Reign  aforesaid  and  on  divers  other  Days  and  Times  as  well 
before  as  after  with  force  and  Arms  at  the  said  parish  of  Saint  James  Clerkenwell  in  the 
said  county  of  Middlesex  maliciously  and  traitorously  did  conspire  to  procure  and  did  by 
Advertitementt  in  the  public  Newtpavert  and  by  Plaeardt  and  Hand'Billt  and  by  divert 
ether  wayt  and  meant  invite  divert  and  very  large  Numbers  of  the  liege  Subjects  of  our  said 
Lord  the  King  to  assemble  and  meet  together  on  divers  Days  and  Times  in  a  certain  place 
commonly  called  Spa  Fieldt  in  the  said  county  of  Middlesex  with  intent  (hat  divers  of 
them  the  said  Arthur  Thistlewood  James  Watson  the  elder  James  Watson  the  younger 
Thomas  Preston  and  John  Hooper  and  other  false  Traitors  might  make  and  utter  in  the 
presence  and  hearing  of  the  Subjects  of  our  said  Lord  the  King  to  be  so  there  assembled 
Seditious  Inflammatory  and  Treasonable  Speeches  and  Harangues  and  thereby  move 
excite  cause  and  procure  the  said  last-mentioned  Subjects  to  raise  make  and  levy  Insurrec- 
tion Rebellion  and  War  against  our  said  Lord  the  King  within  this  Realm  AND 
FURTHER  TO  FULFIL  perfect  and  bring  to  Efiect  their  most  evil  and  wicked  Trea- 
son  and  Treasonable  Compassing  snd  Imagination  aforesaid  They  the  said  Arthur  This- 
tlewood James  Watson  the  elder  James  Watson  the  younger  Thomas  Preston  and  John 
Hooper  as  such  false  Traitors  as  aforesaid  onjhe  twenty-seventh  day  of  November  in  the 
fifty-seventh  year  of  the  Rei^n  aforesaid  with  Force  and  Arms  at  the  said  parish  of  Saint 
James  Clerkenwell  in  the  said  county  of  Middlesex  maliciously  and  traitorously  did  make 
Applications  and  Proposals  to  and  treat  with  and  cause  and  procure  Applications  Pro- 
posals and  Treaties  to  be  msde  and  bad  to  and  wiih  divers  Persons  to  wit  one  William 
Duke  one  John  Richardson  and  one  Frederick  Windemude  concerning  and  for  the  Hire 
of  certain  Waggons  Stages  Platforms  and  other  Machines  to  be  conveyed  to  the  aforesaid 
place  commonly  called  Spa  Fields  in  the  said  county  of  Middlesex  and  there  to  be  used 
for  the  purpose  that  divers  of  them  the  the  said  Arthur  Thistlewood,  James  Watson  the 
elder  James  Watson  the  younger  Thomas  Preston  and  John  Hooper  and  other  false 
Traitors  should  thereupon  and  therefrom  make  and  utter  Seditious  Inflammatory  and 
Treasonable  Speeches  and  Harangues  to  divers  Subjects  of  our  said  Lord  the  King  ihero 
to  be  assembled  in  order  thereby  to  move  excite  cause  and  procure  the  same  Subjects  to 
raise  make  and  levy  Insurrection  Rebellion  and  War  against  our  said  Lord  the  King  within 
this  Realm  AND  FURTHER  TO  FULFIL  perfect  and  to  bring  to  Efl'ect  their  most  evil 
and  wicked  Treason  and  Treasonable  Compassins  and  Imagination  aforesaid  They  the 
aaid  Arthur  Thistlewood  James  Watson  the  elder  James  Watson  the  younger  Thomas 
Preston  and  John  Hooper  as  such  false  Traitors  as  aforesaid  on  the  twenty-eighth  day 
of  November  in  the  fifty-seventh  year  of  the  Reign  aforesaid  with  Force  and  Arms  at 
the  said  parish  of  Saint  James  Clerkenwell  in  the  said  county  of  Middlesex  maliciously 
and  traitorously  did  treat  for  hire  and  engage  a  certain  Waggon  and  divers  to  wit  Two 
Horses  and  afterwards  to  wit  on  the  second  day  of  December  in  the  fifty-seventh  year  of 
the  Reign  aforesaid  at  the  said  parish  of  Saint  James  Clerkenwell  in  the  said  county  of 
Middlesex  maliciously  and  traitorously  did  provide  and  cause  to  be  placed  in  the  same 
Waggon  divert  lar^e  quantitiet  of  Ammunition  to  wit  Gunpowder  Shot  Leaden  Bullett  and 
Slugt  and  divert  Flagt  Bannert  and  Entignt  and  did  eaute  the  tame  Waggon  with  the  taid 
Ammunition  and  the  taid  Flagt  Bannert  and  Entignt  therein  to  be  drawn  to  the  aforetaid 
jdace  called  Spa  Fieldt  in  the  taid  county  of  Middletex  and  did  provide  divert  Riblont  and 
Cockadet  and  did  attend  and  get  into  the  tame  Waggon  and  did  exhibit  and  display  to 

Seat  Numbers  to  wit  Five  Thousand  and  more  of  the  Subjects  of  our  said  Lord  the  King 
ere  then  being  the  said  Flags  Banners  and  Ensigns  and  also  the  said  Ribbons  and  Cockades 
and  the  said  James  Watson  tne  elder  and  James  Watson  the  younger  with  Force  and  Arms 
nuliciousiv  and  traitorously  did  then  and  there  to  wit  at  the  said  parish  of  Saint  James  Clerk. ' 
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•1201  ^^^^  ®^  ^^  '^^^  ^witnesses  suid  jurors  shall  be  given  at  the  same  time 

-^  that  a  copy  of  the  indictment  is  delivered  to  the  party  indicted,  and  that 

*12in  ^^P^^  ^^  ^^  'indictments  for  the  oiTence  aforesad,  with  snch  lists,  shall 

-^  be  delivered  to  the  party  indicted  ten  days  before  the  trial.*'  It  was  urged 

•nwell  in  the  said  county  of  Middlesei  reipectively  make  and  with  loud  Voices  utter  to  and 
in  the  pretence  and  hearing  of  the  said  Subjects  of  our  said  Lord  the  King  so  then  there 
being  Seditwut  hJUumwuUory  and  Treatonable  Speeches  and  Haranguee  and  the  sajd  JameS 
Watson  the  younger  with  Force  and  Arms  maliciously  and  traitorously  did  .then  and 
there  seize  and  take  into  his  hands  one  of  the  said  Flags  and  did  call  upon  and  invite  the 
eaid  Subjects  of  our  said  Lord  the  Kins  so  then  there  being  to  follow  him  the  said  James 
Watson  the  younger  thev  the  said  Artnur  Thistlewood  James  Watson  the  elder  James 
Watson  the  younger  Tnomas  Preston  and  John  Hooper  then  and  there  meaning  and 
intending  by  means  of  the  several  Premises  aforesaid  to  move  excite  cause  and  procure  the 
said  Subjects  of  our  said  Lord  the  King  so  there  then  beins  to  raise  make  and  levy  Insur- 
rection Rebellion  and  War  a|[ainst  our  said  Lord  the  Kin^  within  this  Realm  and  to 
subvert  and  destroy  the  Constitution  and  Government  of  this  Realm  as  by  Law  estab- 
lished   AND  FURTHER   TO  FULFIL  perfect  and  brin^  to  Effect  their  most  evil 
and  wicked  Treason  and  Treasonsble  Compassing  and  Imagination  aforesaid    They  the 
paid  Arthur  Thistlewood  James  Watson  the  elder  James  Watson  the  younger  Thomas 
Preston  and  John  Hooper  as  such  false  Traitors  as  aforessid  on  the  said  second  day 
of  December  in  the  fifty-seventh  year  of  the  Reign  aforesaid  with  Force  and  Arms  at 
the  said  parish  of  Saint  James  Clerkenwell  in  the  said  county  of  Middlesex  maliciously  and 
traitorously  together  with  a  very  great  Number  to  wit  One  Thousand  and  more  of  the 
Subjects  of  our  said  Lord  the  King  whose  names  are  to  the  said  Jurors  unknown  then  and 
there  assemble  with  Flags  Banners  and  Ensigns  Ribbons  and  Cockades  and  also  with 
divers  offensive  Weapons,  to  wit  Swords  Guns  Pistols  Sticks  and  staves  did  parade  and 
march  with  great  noise  and  violence  through  divers  public  Streets  and  Highways  and  in' 
the  said  public  Streets  and  Highways  did  brandish  and  exhibit  the  said  Swords  and  other 
offensive  weapons  and  fire  off  and  discharge  the  said  Guns  and  Pistols  and  did  attack  and 
beset  the  Houses  and  Shops  of  divers  Gunsmiths  and  Dealers  in  Arms  and  did  seize  and  take' 
divers  large  quantities  of  Arms  to  wit  Swords  Guns  and  Pistols  with  intent  by  and  with' 
the  said  last- mentioned  Arms  further  to  arm  themselves  and  other  false  Traitors  in  order 
to  attack  fight  with  kill  and  destroy  the  Soldiers  Troops  and  Forces  of  our  said  Lord 
the  King  and  other  his  liege  and  faithful  Subjects  and  to  raise  make  and  levy  Insurrec- 
tion Rebellion  and  War  against  our  said  Lord  the  King  within  this  Realm  and  thereby 
to  subvert  and  destroy  the  Constitution  and  Government  of  this   Realm  as  by  Law 
established    AND  FURTHER  TO  FULFIL  perfect  and  bring  to  Effect  their  most 
evil  and  wicked  Treason  and  Treasonsble  Compassing  and  Imagination  aforesaid    7'hey 
the  said  Arthur  Thistlewood  James  Watson  the  elder  James  Watson  the  younger  Thomas 
Preston  and  John  Hooper  as  such  false  Traitor&  as  aforesaid  on  the  said  second  day  of 
December  in  the  fifty-seventh  year  of  the  Reign  aforesaid   with   Force  and  Arms  at 
the  said  parish  of  Saint  James  Clerkenwell  in  the  said  county  of  Middlesex  maliciously 
and  traitorously  did  proceed  together  with  divers  other  false  Traitors  whose  Names  are  to 
the  said  Jurors  unknown  to  the  King's  Tower  of  London  snd  did  with  loud  Voice  addrei»' 
certain  Soldiers  serving  in  the  Land  Forces  of  our  said  Lord  the  Kin^  then  being  stationed 
in  the  said  Tower  and  did  invite  and  endeavor  to  seduce  the  same  soldiers  to  open  the  Gates 
mf  the  said  Tower  and  to  admit  divers  of  the  said  false  Traitors  into  the  said  Tower  in 
mrder  that  the  said  last-mentioned  false  TroUors  might  enter  into  the  said  Tower  and  take 
Possession  thereof  and  of  the  Ordnance  Stores  Arms  and  Ammunition  therein  deposited 
and  being  and  to  associate  and  join  themselves  the  said  last-mentioned  Soldiers  with  and 
be  aiding,  and  assisting  to  them  the  said  Arthur  Thistlewood  James  Watson  the  eider 
James  Watson  the  younger  Thomas  Preston  and  John  Hooper  in  a  wicked  and  traiiorous 
Attempt  to  subvert  and  destroy  the  Government  and  Constitution  of  this  Realm  as  by 
Law  established    AND  FURTHER   TO   FULFIL  perfect  and  brin^r  to  Effect  their 
most  evil  and  wicked  Treason  and  Treasonable  Compassing  and  Imogination  aforrsnid 
They  the  said  Arthur  Thistlewood  James  Watson  the  elder  James  Watson  the  voungcr 
Thomas  Preston  and  John  Hooper  as  such  false  Traitors  as  aforesaid. on  the  said  second 
day  of  December  in  the  fifty-seventh  yeac  of  the  Reign  aforesaid  with  Force  and  Arms  at 
the  said  parish  of  Saint   James  Clerkenwell  in  the  said  county  of  Middlesex  together 
with  a  great  Multitude  of  false  Traitors  whose  names  are  to  the  said  Jurors  unknown  to 
thit  Number  of  One  Thousand  and  more  armed  and  arrayed  in  a  Warlike  manner  that  is 
to  say  with  Flags  Banners  Ensigns  Swords  Pistols  Clubs  Bludgeons  and! other  Weapons 
maliciously  and  traitorously  did  ordain  prepare  levy  and  make  public  War  agoihst  our 
•aid  Lord  the  Kiiig  within  this  Realm    In  Contempt  of  our  said  Lord  the  Kiiie  and  his 
Laws  to  the  evil  Example  of  all  others  contrary  to  the  Duty  of  the  Allegiance  ofthem  the 
aaid  Arthur  Thistlewood  James  Watson  the  elder  James'  Watson  the  younger  Thomas 
Preston  and  John  Hooper  against  the  form  of  the  Statute  in  such  Case  mode  and  provided 
and  against  the  Peace  of  our  said  Lord  the  King  his  Crown  and  dignitv    AND  THE' 
JURORS  aforesaid  upon  their  Oath  aforesaid  do  further  present  That  the  na\±  Arthur 
Thistlewood  James  Watson  the  elder  James  Watson   xtie  younger  Thomas  Preston 
and  John  Hooper  beins  subjects  of  our  said  Lord  the  King  not  having  the  i^ar  of  God  in' 
their  hearts  nor  weighing  the  Duty  of  their  AUegiance  but  being  movea  and*  seduced 
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that  the  ^description  of  the  witnen  as  lately  abiding  was  not  sufficiently 
definite  in  point  of  time :  it  might  mean  two  months  or  a  year  according 
to  the  vaffue  'apprehension  of  the  person  who  used  an  expression  in  r«|oo 
itielf  so  mde6nite.  That  the  objection  was  not  to  a  mere  matter  of  ^ 
form,  since  the  intention  of  *the  legislature  in  requiring  an  identical  des- 
cription of  the  witness  and  his  residence  was,  that  it  might  operate  as  a 
notice  to  the  party  accused,  to  enable  *him  to  make  all  the  inquiries 
which  he  might  conceive  to  be  conducive  to  his  defence :  but  that  if  the 
existing  residence  of  the  witness  was  not  *given,  this  intention  would  be  r«|  aa 
frustrated.  That  if  such  a  description  were  to  be  sufficient  for  one  L  ^^^ 
wimess  it  would  suffice  for  all ;  and  all  the  'witnesses  in  the  list  might 
be  described  in  this  uncertain  and  indefinite  mode. 


[•124 
[•125 


[•127 


By  the  InBtifation  of  the  Devil  u  false  Traitors  against  our  said  Lord  the  King  and 
wholly  withdrawing  the  Love  Ohedience  Fidelity  and  Allegiance  which  every  true 
and  faithful  Suhject  of  our  said  Lord  the  King  should  and  of  right  ought  to  bear  towards 
our  said  Lord  the  King  on  the  said  first  day  of  November  in  the  fifty-seventh  year  of  the 
Reign  aforesaid  and  on  divers  other  Days  and  Times  as  well  before  as  after  with  Force 
and  Arms  at  the  said  parish  of  Saint  James  Clerkenwell  in  the  said  county  of  Middlesex 
malieiou$ltf  and  traitorou$ljf  amotigut  tkemtelvet  and  together  with  diver$  other  false  Trai- 
tors vAose  Names  are  to  the  said  Jurors  unknoum  did  compass  imagine  invent  devise  and 
intend  to  deprive  and  depose  our  said  Lord  the  King  of  and  from  the  Style  Honor  and 
Kingly  Name  of  the  Imperial  Crown  of  this  Realm  and  the  said  last-mentioned  Compassing 
Imagination  Invention  Device  and  Intention  did  then  and  there  express  utter  and  declare  hy 
divers  overt  Acts  and  Deeds  hereinafter  mentioned  that  is  tosay  IN  ORDER  TO  FULFIL 
perfect  and  bring  to  Effect  thoir  most  evil  and  wicked  Treason  and  Treasonable  Com- 
passing Imagination  Invention  Device  and  Intention  last  aforesaid  They  [The  overt 
vets  were  set  out  as  in  the  last  Count]  AND  THE  JURORS  aforesaid  upon  their  Oath 
aforesaid  do  further  present  that  the  said  Arthur  Thistlewood  James  Watson  the  elder 
James  Watson  the  younger  Thomas  Preston  and  John  Hooper  being  Subjects  of  oar  said 
Lord  the  King  not  having  the  Fear  of  God  in  their  Hearts  nor  weigninc|  the  duty  of  their 
Allegiance  but  being  moved  and  seduced  by  the  Instigation  of  the  JJevil  as  fal$ic  Traitors 
■gainst  our  said  Lora  the  King  and  wholly  withdrawing  the  Love  Obedience  Fidelity  and 
Allegiance  which  every  true  and  faithful  Subject  of  our  said  Lord  the  King  should  and  of 


county  of  Middlesex  together 
of  false  Traitors  whose  names  are  to  the  said  Jurors  unknown  to  the  iTumber  of  Five 
Thousand  and  more  arrayed  and  armed  ill  a  Warlike  manner  that  is  to  say  with  Flags 
Banners  and  Ensigns  Swords  Pistols  Clubs  Bludgeons  and  other  Weapons  being  then  and 
there  unlawfully  maliciousljr  and  traitorously  assembled  and  gathered  together  against  our 
said  Lord  the  King  most  wickcdlv  maliciously  and  traitorously  did  levy  and  moke  War 
against  our  said  Lord  the  King  ana  beinff  so  assembled  together  arrayed  and  armed  against 
our  said  Lord  the  King  as  aforesaid  did  then  and  there  with  ereat  Force  and  Violence 
parade  and  march  in  an  hostile  manner  through  divers  public  Streets  and  Highways  and 
did  then  and  there  maliciously  and  traitorously  attempt  and  endeavor  by  Force  and  Arms 
to  subvert  and  destroy  the  Government  and  CunBtitution  of  this  Realm  as  by  Law 
established  and  to  deprive  and  depose  our  said  Lord  the  Kins  of  and  from  the  Style  Honor 
and  Kingly  Name  of  the  Imperial  Crown  of  this  Realm  In  Contempt  of  our  said  Lord 
the  King  and  his  Laws  to  the  evil  Example  of  all  others  contrary  to  the  Duty  of  the  Alle- 
giance  of  them  the  said  Arthur  Thistlewood  James  Watson  the  elder  James  Watson  the 
younger  Thomas  Preston  and  John  Hooper  ogainst  the  form  of  the  Statute  in  such  Ca^e 
inade  and  provided  and  against  the  Peace  of  our  said  Lord  the  King  his  Crown  and  Dig- 
/lity  AND  THE  JURORS  aforesaid  upon  their  Oath  aforesaid  do  further  present  That 
the  said  Arthur  Thiotlewoud  James  Watson  the  elder  James  Watson  the  younger  Thomaa 
Preston  and  John  Hooper  being  Subjects  of  our  said  Lord  the  King  not  having  the  Fear 
of  God  in  their  Hearts  nor  weishiiig  the  Duty  of  their  Allegiance  but  being  moved  and 
seduced  by  the  Instigation  of  the  Devil  as  false  Traitors  agamst  our  said  Lord  the  King 
and  wholly  withdrawmg  the  Love  Obedience  Fidelity  and  Allegiance  which  every  true 
And  faithful  Subject  of^  our  said  Lord  the  King  should  and  of  right  ought  to  bear  towards 
«iur  said  Lord  the  King  on  the  said  first  day  of  November  in  the  fifty-seventh  year  of  the 
Reign  aforesaid  and  on  divers  other  Days  and  Times  as  well  before  as  after  with  Force 
and  Arms  at  the  said  parish  of  Saint  James  Clerkenwell  in  the  said  county  of  Middlesex 
maliciously  and  traitorously  amongst  themselves  and  together  with  divers  other  false 
Traitors  whose  Names  are  to  the  said  Jurors  unknown  did  compass  imagine  invmt  devise 
and  intend  to  levy  War  against  our  said  Lard  the  King  within  this  Realm  in  order  by  Force 
and  Constraint  to  compel  him  to  change  his  Measures  and  Counsels  and  the  said  last-men* 
tioned  Compassing  imagination  Invention  Device  and  Intention  did  then  and  there 
express  utter  and  declare  by  divers  overt  Acta  and  Deeds  hereinafter  menr'oned  that  is  to 
My  isetting  out  the  same  overt  acts  as  in  the  First  Count.} 
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Lord  EixENBORouoH  observed,  that  with  reference  to  the  time  of  delivering 
the  list,  the  description  must  necessarily  be  as  lately,  unless  the  person  deliver* 
ing  the  list  was  actually  at  the  place  at  the  time  ;  and,  therefore,  that  Uie  place 
described  as  the  place  of  residence  must  be  that  which  it  had  lately  oeen  :  but 
that  it  would  be  proper  to  inquire,  as  a  matter  of  fact,  when  the  witness  was 
resident  there. 

Upon  examining  the  witness,  it  appeared  that  he  had  left  the  residence  de- 
scribed in  the  list  about  three  months  before  the  delivery  of  the  list,  (5th  of 
May ;)  that  he  then  went  to  reside  at  MiU-wall^  where  he  remained  about 
^1281  ^  °^^°^  *  ^^^^  whence  he  went  to  JRaicliffe-highway,  where  *he  stayed 
-^  about  a  fortnight  or  three  weeks,  and  then  removed  to  Chthea^  where 
he  still  continued  to"*  reside.  That  he  had  never  concealed  himself,  but  had  not 
stated,  upon  leaving  Tylert-courU  where  he  was  to  be  found.  It  further  ap- 
peared that  inquiry  had  been  made  on  the  part  of  the  crown  at  Tyleri-court 
for  the  witness,  previously  to  the  delivery  of  the  list,  and  that  not  being  found 
there  he  had  been  described  as  lately  residing  there  ;  but  that  no  information 
having  been  procured  there,  no  further  inquiry  had  been  prosecuted  as  to  any 
later  place  of  abode. 

This  was  admitted  by  the  Attorruy-General  on  behalf  of  the  crown. 

Lord  Ellenborough. — Then  it  appears  that  Tylera-court  was  not  the  latest 
place  of  residence  ;  and  as  it  does  not  appear  that  any  endeavor  has  been  mado 
to  find  him  out  after  he  left  that  place,  he  cannot  be  examined. 


Upon  its  becoming  necessary  on  the  part  o^  the  crown  to  identify  three  other 
prisoners,  charged  in  the  same  indictment  with  the  prisoner  Wataati^  it  was 
objected  that  the  attention  of  the  witness  was  too  directly  pointed  to  them.  But 
the  court  held,  that  the  counsel  for  the  prosecution  might  ask  in  the  most  di- 
r*120  '^^^  terms  whether  any  of  the  'prisoners  was  the  person  meant  and  de- 
^  scribed  by  the  witness.t 


It  appeared  that  on  the  26th  of  November  a  person  of  the  name  of  Castle 
took  a  manuscript  to  Seale,  a  printer,  in  order  that  he  might  print  500  large 
copies  for  placards,  and  4000  small  ones,  advertising  a  meeting  at  Spa  Fields 
on  the  2d  of  December,  and  that  the  prisoner  fVatson  afterwards  called  upon 
him,  Seale,  and  took  away  25  of  the  large  placards.  Seale  upon  the  trial  pro- 
duced one  of  the  large  ones,  and  another  witness  was  afterwards  asked  whether 
similar  placards  had  not  been  posted  upon  the  walls  of  the  metropolis. 

It  was  objected  for  the  prisoner,  that  no  evidence  of  the  contents  could  be 
received  without  notice  to  the  prisoner  to  produce  the  original  manuscript. 
That  the  original  ought  either  to  be  produced,  or  proved  to  be  destroyed,  or  in 
the  possession  of  the  prisoner.  That  notice  must  be  proved  to  have  been  given 
to  him  to  produce  it  before  secondary  evidence  could  be  received.  That  all 
the  printed  placards  were  to  be  considered  as  copies,  and  not  as  originals  ;  and 
that  it  by  no  means  followed  that  all  were  alike  because  all  were  printed.  And 
the  case  was  assimilated  to  that  of  Nodin  v.  Murray,  (3  Camp,  228,)  which 
was  tried  before  Ijord  Ellenborough,  where  his  lordship  held  tiiat  a  copy  of 
•non  ^  l^^^f  proved  to  have  *been  taken  by  a  letter-copying  machine,  and 
^  which  was,  therefore,  necessarily  a  true  copy,  could  not  be  received  in 
evidence  without  notice  to  produce  the  original.    It  was  also  urged  that  notice 

t  The  ■ame  point  was  so  ruled  by  Lord  ElU^JboCw^gh  yi  the  case  of  the  King  agtinst  i># 
3^m^tr  iDd  others. 
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ought  to  haye  been  giyen  to  produce  the  25  copies  which  had  been  taken  away 
by  the  prisoner. 

Lord  Ellenborouoh. — ^An  order  having  been  given  to  print  500  copies, 
Wat8on  fetched  away  25 ;  by  this  he  adopted  the  printing  as  done  in  the  execu- 
tion of  an  order  which  he  had  given ;  and  when  he  took  away  25  out  of  a  com- 
mon impression,  they  must  be  supposed  to  agree  in  the  contents.  When  you 
wish  to  prove  that  a  party  has  notice  of  the  contents  of  a  newspaper,  you 
show  by  one  witness  that  he  had  a  copy  of  the  paper,  and  by  another  what 
the  contents  were. 

Baylet,  J. — ^The  objection  is,  that  without  notice  to  produce  the  original 
any  other  evidence  of  the  contents  is  but  secondary  evidence.  It  appears  to 
me  that  that  is  not  the  case,  for  that  every  one  of  those  worked  off  are  origi* 
nab,  in  the  nature  of  duplicate  originals  ;  and  it  is  clear  that  one  duplicate  may 
be  given  in  evidence,  without  notice  to  produce  the  other.  If  the  placard 
were  offered  in  evidence,  in  order  to  show  the  contents  of  the  original  manu- 
script, there  would  be  great  weight  in  the  objection ;  but  when  they  are 
printed  they  all  become  originals  ;  the  manuscript  is  discharged ;  and  since  it 
appears  that  they  are  from  the  same  press,  they  must  all  be  the  same. 

'Abboit,  J. — ^If  this  paper  were  offered  in  order  to  show  what  r^iot 
were  the  contents  of  the  original  manuscript,  it  might  be  contended  that  ^ 
sufficient  preparatory  evidence  had  not  been  given ;  but  in  another  point  of 
view  it  appears  to  me  that  the  evidence  is  admissible,  in  order  to  prove  that  Mr. 
Watson  knew  the  contents  of  a  placard  posted  in  the  streets,  relating  to  a  meet^ 
ing  in  Spa  Fields  on  the  2d  of  December,  and  giving  notice  of  it  The  fact  is 
proved  that  the  printer,  having  printed  a  number  of  papers  similar  to  the  one 
produced,  delivered  25  of  them  into  the  hands  of  Watson  four  days  previous 
to  the  meeting.  This,  then,  proves  that  Watson  knew  the  contents  of  the  pla- 
card posted  in  the  streets  relating  to  that  meeting,  and  if  he  had  notic-e  of  the 
contents  of  the  placard  it  is  evidence  against  him. 

HoLROYp,  J.-^I  am  of  the  same  opinion.  This  is  not  a  question  of  copy 
and  original.  A  number  of  placards  were  printed  by  the  order  of  two  persons, 
and  the  prisoner  took  25  of  them  away.  None  of  these  printed  papers  were 
originab  more  than  the  rest.  The  question  is,  whether  the  prisoner  took  away 
part  of  the  impression,  and  whether  that  may  be  proved  in  the  manner  pro- 
posed. The  evidence  proves  his  knowledge  of  the  contents  of  these  placards  ; 
and  I  am  of  the  opinion  that  the  one  produced  may  be  read. 


*It  was  afterwards  proved,  that  on  the  2d  of  December ,  a  great  con-  r«i  oa 
course  of  people  was  assembled  in  Spa  Fields^  some  of  whom  bore  ^ 
flags  and  bamiers ;  that  in  the  centre  of  the  crowd  there  was  a  waggon,  into 
which  several  persons  ascended  ;  and  that  Mr.  Watson  having  ascended  the 
waggon,  addressed  the  people  ;  the  witness,  at  the  instance  of  the  counsel  for 
the  crown,  was  about  to  state  the  prisoner's  speech,  which  he  had  taken  down 
in  short-hand,  when — 

The  counsel  for  the  prisoner  objected,  that  this  evidence  could  not  be  given, 
since  the  speech  had  not  been  set  out  in  substance,  or  otherwise  as  an  overt  act 
of  treason  on  the  face  of  the  indictment.  In  support  of  this  objection,  the 
doctrine  laid  down  in  East^  P.  C.  c.  2,  s.  58,  was  referred  to,  and  the  cases  of 
the  King  v.  Francia  (6  St.  Tr.  73,)  The  King  v.  Coleman,  (2  St.  Tr.  661,) 
Tlie  King  v.  Lord  Preston,  and  The  King  v.  Staiey,  (2  St.  Tr.  665,)  were 
cited.  It  was  uiged,  that  in  Francia^s  case,  the  object  of  the  letter  was  stated 
in  the  indictment,  viz.  that  it  was  to  invite  the  king  of  France  to  send  troops  to 
thb  country.  That  in  the  cases  of  Coleman  and  Lord  Preston,  the  substance 
and  purport  of  the  letters  found  upon  them  was  set  forth ;  and  that  in  Staley*s 
case,  the  words  having  been  spoken  in  French^  the  purport  of  them  was  s^ 
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out  in  Latin  f  and  that  in  ffrancid*a  case,  the  rule  had  been  laid  down,  that 
*ia3l  ^^  ^^  ^^^  'necessary  to  set  out  the  letters  themselves  of  a  treasonable  cor- 
-^  respondence ;  but  that  it  was  sufficient  to  state  the  substance  and  effect 
of  them,  since  they  were  eyidence  of  the  secret  compassing  and  imagination 
of  the  heart  The  doctrine  laid  down  by  Lord  Holt  in  Drake's  case,  (Salk. 
660,)  was  also  referred  to,  where  he  says,  that  a  libel  may  be  set  out,  either  by 
the  words,  where  the  smallest  variation  would  be  fatal,  or  by  the  substance  and 
effect,  in  which  case  it  would  be  sufficient,  if  the  sense  were  to  be  rightly 
stated.  That,  therefore,  the  substance  of  the  words  in  this  case  ought  to  have 
been  set  out  on  the  record,  and  they  not  have  been  described  in  general  terms, 
as  seditious  and  inflammatory  speeches.  It  was  also  contended,  that  this  was 
necessary,  because  treason  was  assigned  in  the  indictment  under  the  statute  36 
G.  3,  by  which  statute  it  is  made  treason  to  conspire  to  levy  war  to  force  and 
compel  the  king  to  change  his  measures ;  and  that  with  reference  to  the  count 
on  that  statute,  it  was  material  to  know  what  the  speech  was,  in  order  to  know 
what  the  measures  were  which  the  conspirators  proposed  to  compel  the  king 
lo  change. 

Lord  Ellenborouoh  inquired,  in  the  course  of  the  aigument,  whether  any 
instance  had  ever  occurred  of  a  trial  for  high  treason,  in  whicli  a  speech  or  con* 
sultation  was  stated  in  words,  and  his  Lordship  afterwards  intimated,  that  he 
*1341  ^^  clearly  of  opinion,  that  the  speech  was  evidence  under  'the  overt  acts 
-'  for  levying  war,  it  was  evidence  quo  ontmo,  the  thing  was  done  :  and 
that  if  no  such  overt  act  had  been  laid,  it  Was  a  universal  rule  of  evidence,  that 
what  a  party  says  may  be  given  in  evidence  against  him  to  explain  his  conduct. 

Baylet,  J.,  was  of  the  same  opinion,  and  referred  to  the  rule  laid  down  in 
JPraneid'i  case,  where  the  indictment  alleged  as  an  overt  act,  that  ^  the  defend- 
ant did  compose  and  write,  &c.  several  traitorous  letters,  notifying  the  intention 
and  resolution  of  him  the  said  FrancU  Drancia,  &c.,  to  move  and  levy  war, 
and  requiring  aid  in  the  said  war  of  the  said  foreigners  and  other  persons  in 
/Vance,**  that  upon  the  objection  in  that  case,  that  the  letter  ought  to  have  been 
set  out,  the  court  held  that  it  was  not  necessary,  since  the  overt  act  was  suffi- 
ciently stated,  and  the  letters  were  but  evidence  to  prove  that  overt  act.  That, 
in  the  present  case  it  was  sufficiently  stated  as  an  oi'ert  act,  that  the  prisoner 
made  seditious,  and  treasonable,  and  inflammatory,  harangues,  and  that  the  par- 
ticular expressions  which  he  used,  were  evidence  to  prove  that  overt  act. 

Abbott,  J.,  also  was  of  opinion,  that  the  overt  act  was  stated  with  sufficient 
certainty  to  warrant  the  court  in  receiving  the  evidence,  since  it  was  alleged 
with  as  much  certainty  as  had  been  usual  in  similar  cases ;  and  he  referred  to 
Hurdy^s  case ;  he  abo  intimated  his  opinion,  that  if  no  such  overt  act  had  been 
stated  in  the  indictment,  the  evidence  would  still  have  been  admissible,  since 
^la'l  ^^^^  *^^  prisoner  himself  said  with  respect  to  what  was  then  passing, 
^  was  to  be  received  in  evidence  as  explanatory  of  those  proceedings,  and 
to  show  whether  the  insurrection  and  riot  which  aAerwards  occurred,  amounted 
to  a  levying  of  war. 

UoLROYD,  J.,  was  also  of  opinion,  that  the  overt  act  was  sufficiendy  stated, 
ss  well  as  the  object  of  it,  and  that  the  evidence  could  not  be  rejected,  since 
several  other  overt  acts  were  laid  of  consultation,  and  of  conspiring  to  levy  war, 
and  to  seduce  the  soldiery :  and  since  the  speeches  uttered  by  the  prisoner  went 
to  show  the  nature  and  object  of  the  conspiracy,  they  could  not  be  rejected. 


The  same  witness  who  took  the  short-hand  note  was  cross-examined,  as  to 
bis  having  delivered  this  note  to  the  Under-Secretary  of  State ;  and  the  court 
having  intimated  a  doubt  whether  such  particulars  could  be  inquired  into— 

Wttherelt  contended,  that  he  was  at  liberty  to  prosecute  the  inquiry,  and  ho 
attempted  to  distinguish  this  case  from  that  which  was  decided  by  the  court  in 
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Mr.  Tooke's  case,  and  in  Mr.  ffatdy'9.  Thef^  it  had  been  held,  thai  the  name 
of  an  informer  upon  grounds  of  public  policy  ought  not  to  be  disclosed,  and  the 
court  there  made  a  distinction  between  protecting  a  third  person  and  a  member 
or  serrant  of  government,  and  no  (luestion  *was  made  that  the  name  ^'^  ^ ,  rui  oa 
maffistrate  or  accredited  person  might  be  asked,  but-^  ^ 

Abbott,  J.,  referring  to  a  note  of  his  own  in  Hardy* 9  case,  said,  that  it  had 
been  ruled  by  all  the  judges,  that  a  witness  could  not  be  compelled,  on  cross- 
examination,  to  disclose  Uie  names  of  thos6  to  whom  they  had  given  information 
of  the  proceedings  of  the  society,  whether  such  persons  were  magistrates,  or 
concerned  in  the  administration  of  government,  or  were  merely  the  channel 
through  which  information  was  conveyed  to  government.  In  that  case,  a  wit- 
ness who  conceived  that  the  views  of  th6  society  were  dangerous,  by  the  advice' 
of  a  friend  made  a  communication  to  government,  and  upon  cross-examination, 
a  question  arose,  whether  he  could  be  compelled  to  disclose  the  name  of  that, 
friend ;  and  it  was  held  by  Lord  Chief  Justice!  Eyre,  Mr.  Baron  Hotham,  and 
Mr.  Justice  Grose,  that  he  could  not ;  conlra^  by  the  Lord  Chief  Baron  and 
Mr.  Justice  Buller. 

IVetherell  contended,  that  he  was  at  liberty  to  inquire  through  what  officer  of 
government  the  communication  had  been  made,  buV— 

Lord  Ellenborouoh  said,  that  a  communication  to  amember  of  goyemment, 
was  a  communication  to  government ;  and  that  it  could  not  be  asked  whether 
communication  had  been  *made  by  that  person  to  government,  and  that  rmtw 
Lord  Kenyon  had  so  decided  in  Stone* a  case.t  ^ 


Evidence  was  giren  by  Ca$thy  an  accomplice,  that  he«  togedier  with  the 
prisoners  charged  in  the  indictment,  had  entered  into  a  treasonable  conspiracy, 
and  that  in  pursuance  of  this  conspiracy,  a  number  of  pikes  had  been  directed 
to  be  made  by  one  Bent/y,  That  the  prisoner  ffaiaon  gave  tq  his  son,  fVai-' 
9on  junior,  money  to  go  to  Bentlty*i  to  pay  for  the  pikes,  and  to  take  them  to 
the  lodging  of  ff^aisoti  junior,  in  Hyde  Street^  Bloonubury.  That  ff^at^an 
junior  and  Castte  accordingly  went  for  the  pikes  and  carried  them  to  Hyde 
Street,  and  that  this  was  afterwards  reported  to  fVatson  senior.  It  also  appearedy 
that  the  elder  fVat^on  had  some  time  before  this  taken  an  apartment  for  hia  son 
in  Hyde  Street,  to  be  used  as  a  shop.  That  the  two  ff^aisona  frequently  came 
to  the  lodgings  together,  and  that  the  last  time  they  were  seen  there,  was  on  tlie 
18th  or  20th  of  November,  *rhe  counsel  for  the  crown  proposed  to  prove,  that 
on  the  5th  of  March  following,  a  number  of  pikes  were  discovered  secreted  in 
the  privy  of  this  housfe. 

frefherell,  for  the  prisoner  objiected,  that  the  finding  these  articles  in  such  a 
aituaiiuii  so  long  af\er  the  apprehension  of  the  prisoner,  (the  2d  of  December^) 
*could  not  be  given  in  evidence  against  him,  principally  on  the  ground,  r»|M 
that  after  the  arrest  of  a  prisoner,  neither  pipers  nor  any  other  articles  ^ 
found  in  his  house  could  be  offered  in  evidence  against  him,  and  he  referred  to 
Hardy* 8  case,  where,  ^hen  it  was  proposed  to  give  in  evidence,  papers  found 
in  the  possession  of  Martin  and  Hielioatt,  the  Attomey^Generm  said,  thak 
although  the  papers  were  found  after  the  apprehension  of  Hardy,  he  should 
prove  that  they  existed  previously  ;  when  Mr.  Vtbbi  objected,  that  the  admis- 
sion of  those  papers  in  evidence  would  be  in  direct  contradiction  of  the  rule 
which  their  Lordships  had  laid  down,  not  to  receive  any  document  found  after 
the  apprehension  of  Hardy  ;  upon  which  Lord  Chief  Justice  Eyre  said^  **  the 
only  ground  of  the  rule  is.  That  being  found  afterwards,  it  possiUy  mifj^t  not 
exist  previously,  and  therefore  there  was  no  proof  that  the  jprisoner  was  a  party 
to  it ;  but  if  they  remove  that  objection,  and  show  that  in  fact  it  did  exisl  before 

t  See  the  case  6  T.  ft.  529,  btrt  this  )>ohit  it  not  reported  there. 
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i^preheiition,  the  ohjaoCioii  existt  bo  knger/'  That  in  eonformity  with  this 
rule,  the  evidence  proposed  was  not  leeeivaUe.  That  the  rule  was,  that  after  a 
person  ia  taken,  nothing  found  in  hie  house,  whether  papers  or  implements, 
supposed  to  be  in  his  possession  could  be  received,  since  diey  might  have  been 
placed  there  for  purposes  inconsistent  with  justice. 

But  the  court  were  clearly  of  opinion,  that  the  evidence  was  admissible.  In 
*ia01  ^  ^^^^  cited,  that  *which  was  offered  to  be  produced  in  evidence  did 
J  not  exist  before  the  apprehenskm,  but  here  the  thing  not  only  existed, 
but,  according  to  the  evidence,  had  been  carried  to  the  house  by  two  of  those 
who  had  been  stated  to  be  parties  to  the  transaction.  It  had  been  sworn,  not 
only  that  the  prisoner  had  been  privy  to  the  ordering  of  these  pikes,  but  that  it 
bad  aflerwardf  been  communicated  by  the  younger  fFcUton  to  the  prisoner,  that 
they  had  been  carried  to  the  place  near  to  which  they  were  found,  and  Lord 
ELLBNBORoiroH  eited  a  case  frow  recollection,  where  a  butler  to  a  banker  at 
MaiioUf  had  been  taken  up  upon  suspicion  of  having  committed  a  great  robbery. 
The  prisoner  had  been  seen  near  the  privy,  and  this  eireumstance  having  excited 
euepicion  in  the  minds  of  the  counsel,  who  considered  the  ease  during  the 
aeeizes  at  Fork^  at  their  instance,  search  was  made,  and  in  the  privy  all  the 
plate  was  foand.  The  plate  was  produced,  and  the  prisoner  was  in  consequence 
convicted ;  he  had  been  separated  from  the  custody  of  the  plate,  since  he  had 
been  confined  in  Fork  CoMtU  for  some  time,  but  no  doubt  was  entertained  as  to 
the  admissibility  of  the  evidence,  and  Abbott,  J.,  observed,  that  an  assize  had 
acareely  ever  occurred,  where  it  did  not  happen  that  part  of  the  evidence  against 
a  prisoner  consisted  of  proof  that  the  stolen  property  was  found  in  his  house 
after  bis  apprehension. 


*1401  *^^  ^^  ^  evidence  that  on  the  5th  of  Dtumber^  after  the  meeting  in 
J  S[M  lUlds^  which  was  on  the  2d,  the  lodgings  of  die  younger  IVaiuon^ 
in  Hydt  Street^  Btoamabury.  had  been  searched,  and  a  number  of  papers  found 
there  by  the  witness  who  produced  them ;  it  also  appeared  tliat  the  younger 
Waison  kept  the  key  of  the  shop  in  which  these  papers  were  found,  atid  that 
no  one  had  access  to  it  but  himself,  and  that  he  had  not  been  seen  there  since 
Ifae  18th  of  the  preceding  November^  and  that  he  had  absconded  on  the  2d  of 
Deceakbtr;  upon  one  of  these  papers  was  a  plan  of  the  Tower,  a  second  exhib- 
ited a  machine  armed  with  scythes,  intended  for  tlie  purpose  of  clearing  tho 
streets  of  cavalry,  and  a  third  contained  a  list  of  names.  A  witness  {CantU) 
bad  also  stated  that  it  was  the  intention  of  tlie  conspirators  to  excite  a  general 
inaiirrection  on  the  2d  of  December^  to  lake  possession  of  the  Bank,  ^c,  to 
aubvert  the  existing  government,  and  to  substitute  a  committee  of  public  safety ; 
and  that  a  list  of  names,  a  plan  oi  the  Tower,  and  a  plan  of  a  machine  for  des- 
troying cavalry  had  been  shown  to  him  ia  furtherance  of  the  general  design. 

fFeihereU  opposed  the  reception  of  these  documents  in  evidence  on  the  rround 
chilis  former  c^jection,  the  want  of  proof  that  these  papers  had  any  existenee 
IMWvious  to  the  apprehension  of  the  prisoner,  and  again  referred  to  the  rule  laid 
down  in  Hardy^a  case. 

^- . .  1  *But  the  court,  referring  lo  the  evidence  already  given,  were  clearly 
J  of  opkiion  that  these  papers  were  admissive,  since,  in  tfie  first  place, 
there  was  a  strong  presumption  thai  the  papers  found  in  the  room  were  there 
and  in  the  same  atate  previous  to  the  2d  of  Ihctmhtf^  and,  therefore,  previous 
to  the  apprehension  of  the  prisoner;  a  circumstance  whieh  very  materially  die- 
lingiushes  the  pieaant  case  from  that  of  Hardy^$^  whero  the  papers  were  found 
in  ibe  possession  of  persons  after  his  appnHiensioa,  whieh  persons  might  hare 
aci(uii)ed  the  poaaession  afier  his  apprehension;  whereas,  in  the  present  caee, 
iIm  idoio  ia  whirfa  the  papers  were  touad  bad  been  kepi  locked  up  by  one  of 
Ae  coDepir&lon ,  aad  aeeoadly,  because  these  papers  had  ali  a  reference  to  tba 
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design  and  plan  of  the  conspiracy  as  detailed  in  evidence ;  but  the  court  seemed 
to  be  of  opinion  that  an  indorsement  upon  the  plan  of  the  machine,  which  did 
not  appear  to  be  at  all  connected  with  the  general  design,  was  not  admissible  in 
evidence. 


It  was  proposed  to  read  another  of  these  papers  in  evidence  containing  initr 
alia  the  following  questions  and  answers.  **  How  long  ought  soldiers  to  obey 
their  commanders  ?  As  long  as  the  orders  of  their  commanders  are  founded  on 
justice. — Can  any  conduct  of  commanders  tolerate  ^disobedience  of  r«t^a 
orders  I  When  orders  to  support  tyranny  and  oppression,  and  increase  ^ 
distress,  are  given  contrary  to  the  will  and  interests  of  a  nation,  the  commanders 
are  unjust,  and  injustice  ought  never  to  be  obeyed. — Ought  soldiere  to  be  the 
judges  of  their  country's  wrongs?  Soldiera  are  men;  they  have  feelings  in 
common  with  their  brethren,  and  can  judge  when  rulers  oppress  the  people. 
When  rulers  are  oppressors  and  have  ruined  a  country,  is  it  right  in  soldiers  to 
disobey  commanders  ?  Soldiers  ouffht  not  to  be  mercenaries ;  they  are  a  part 
of  the  people ;  they  ought  not  to  add  to  the  miseries  of  their  starving  indus- 
trious brethren ;  they  are  paid  to  cherish  and  protect  them,  and  not  to  desuoy 
them,*'  ^c.  &c. 

fVetherell  and  Copley^  Serjt.,  for  the  prisoner,  contended  that  this  could  not 
be  received  in  evidence.     If  it  had  been  previously  proved  that  it  had  been 
proposed  to   distribute  amongst  the  soldiery  papera  or  placards  tending  to 
withdraw    them  from   their  allegiance,  such   a   paper   might   be    evidence, 
since  then  there  would  be  a  connection  between  the  means  used  and  the 
object  to  be  attained ;  but  that  it  was  not  competent  to  Uie  counsel  for  the 
prosecution  to  produce  out  of  a  man's  scrutoire  a  series  of  written  questions 
and  answera  without  any  proof  that  it  had  ever  been  printed  or  propased 
to  be  printed,  or  that  any  attempt  had  been  made  to  circulate  it.     The  effect 
of  reading  such  a  paper  in  evidence  would  *be  the  same  as  if  a  plan  had  r^i^o 
been  proved  to  subvert  military  discipline  by  the.  publication  of  papers,  ^ 
and  as  if  they  had  proved  that  it  was  print^.     That  a  paper  found  in  a  roan's 
desk  was  not  to  be  offered  in  evidence  against  him,  in  the  same  way  as  if  it  had 
been  printed  and  circulated.     That  the  case  fell  within  the  rule  of  evidence 
established  in  Sidney* »  case :  in  that  case  there  had  been  no  publication ;  the 
paper  contained  nothing  more  than  abstract  principles  ;  that  in  Sidney^  case 
the  treatise  contained  republican  principles,  but  that  this  was  a  treatise  on  a 
question  which  every  man  had  a  right  to  discuss ;  and  that  a  treatise  on  a 
speculative  subject,  confined  to  a  man  s  closet,  ought  not  to  be  adduced  to  show 
that  he  had  eniered  into  any  criminal  conspiracy.     That  although  there  was 
upon  the  record  a  charge  of  attempts  to  seduce  soldiers,  and  although  evidence 
had  been  given  of  what  was  called  a  tampering  with  soldiers,  yet  still  tliis  erir 
dence  was  not  admissible  without  previous  evidence  either  of  an  actual  publi- 
cation of  the  paper  or  of  a  proposal  to  publish  it.     That  the  reception  of  this 
evidence  jvouUl  introduce  a  boundless  latitude  of  evidence,  for  if  a  paper  could 
be  read  relating  to  the  seduction  of  soldiere  from  their  allegiance,  any  paper 
might  be  read  which  had  reference  to  the  subverting  any  man  from  his  alle- 
giance. Suppose  a  seditious  song  had  been  found,  which  had  no  reference  either 
to  the  soldiere  or  to  the  army,  would  that  have  been  evidence  ?     If  so,  then, 
any  paper,  in  any  manner  connected  *with  the  government  and  consti-  rtu^ 
lution  of  the  country,  would  be  receivable  in  evidence,  although  no  ^ 
charge  was  made  out  on  the  record,  nor  any  evidence  produced  oi  an  intention 
of  making  such  a  publication,  there  would  be  no  marks  or  boundaries  for  the 
exclusion  of  any  papera.     It  was  also  insisted  that  there  was  no  evidence  that 
this  paper  was  in  the  hand-writing  of  Mr.  IVaiBon^  or  of  any  one  of  the  coor 
apiratore,  it  did  not  appear  then  that  this  was  the  result  of  young  fTo/son'f  own 
conviction;  for  anything  which  appeared  to  the  contrary,  Uiey  might  haft 
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been  handed  te  him,  end  he  mi^t  have  taken  them  with  a  view  to  lefiiiiBg  Aea 
and  showing  their  fisJlaey. 

The  Mtomey'Oenerai  for  the  crown,  contended  at  some  length  that  thie  case 
differed  essentially  from  Siibfiey*^  case ;  and  that  this  paper  having  been  found 
in  the  possession  of  one  of  the  persons  chai]|fed,  was  ai^Uially  connected  with, 
and  confirmed  their  preoeedinge  as  stated  in  the  evidence,  when  the  court  in* 
formed  him  that  he  need  not  labor  to  show  the  entire  diversity  between  this 
case  and  Mr.  Sidneya.  That  the  question  here  was,  how  he  could  apply  thie 
evidence  as  conducive  to  efibctuating  any  of  the  purposes  of  the  conspiracy ; 
it  had  been  proved  that  communications  had  been  made  to  soldiers,  but  did  the 
paper  relate  to  any  measure  to  be  adopted  for  the  corruption  of  the  soldiers? 
rhere  was  no  evidence  that  it  was  intended  to  circulate  papers  in  the  shape 
9%A^-\  *of  question  and  answer  to  corrupt  the  minds  of  the  soldiers.  If  it  had 
^  appeared  that  such  publications  were  in  contemplation,  and  that  the 
paper  had  remained  in  the  possession  of  the  party  for  this  purpose,  it  would 
have  been  evidence  of  that  purpose,  and  in  that  point  of  view  might  have  been 
admissible ;  but  the  difficulty  was,  how  it  tended  to  efiectuate  any  of  the  objects 
of  the  conspiracy  stated  in  evidence. 

The  Attormy'General  answered,  that  although  thcare  was  no  evidence  of  an 
intention  to  circulate  papers  amongst  the  soldiers,  there  was  evidence  to  show 
that  they  had  entered  into  conversation  with  the  soldiers  for  the  purpose  of  per* 
suading  them  not  to  act  against  the  conapirators,  and  to  render  them  dissatisfied 
with  their  officers  and  the  government,  and  ibr  the  purpose  of  drawing  those 
soldiers  from  their  allegiance  and  duty.  But  ultimately  finding  that  the  court 
entertained  doubts  as  to  the  admissibility  of  this  evidence,  the  Miorney'Gmeral 
withdrew  it  from  the  consideration  of  the  court. 

Lord  Ellbnborouoh  observed,  that  where  a  doubt  existed*  his  inclination  was 
to  reject  a  paper  ofl^ered  against  a  defendant  in  such  a  case.  That  if  there  had 
been  proof  of  a  design  to  corrupt  the  soldiers  by  written  papers  circulated 
amongst  them,  this  would  have  been  evidence  of  a  paper  to  eflTectuate  that  pur- 
pose ;  but  that  at  present  the  contents  of  the  paper  appeared  to  be  of  too 
*liA1  '^^^'^^^  ^  nature,  and  too  little  connected  with  any  object  of  the  con- 
J  spiracy  then  in  evidence,  and  that,  therefore,  it  would  be  mpre  safe. to 
reject  the  evidence,  although  it  might  bear  much  argument  independent  of 
mdney^9  case. 

Baylet,  J.,  said,,  that  he  was  by  no  means  prepared  to  say  that  this  paper 
was  not  admissible  in  evidence ;  but  thought  it  »o  doubtful  that  he  was  of  opinion 
that  the  Momey-General  had  done  right  in  withdrawing  it.  He  said  that  his 
doubt  was  this,  that  it  was  ii\  evidence  that  the  conspirators  went  about  to  dif- 
ferent public-houses  in  order  to  address  the  soldiers,  and  that  if  it  had.clearly  ap- 
peared that  the  contents  of  this  paper  were  intended  to  have  been  made  use  of  ia 
furtlierance  of  the  common  purpose,  he  should  have  thought  it  receivable  in  evi-^ 
dence;  but  tliatit  did  not  appear  to  have  been  so  intended,  and,  therefore,  it  wa» 
possible  that  it  might  be  a  collection  of  questions  and  answen  intended  to  be 
used  by  young  Watson  himself,  without  reference  to  any  common  purpose  or 
design ;  tliere  was  no  doubt  that  tlie  act  of  any  one  co^soiispirator  in  further- 
ance of  a  common  design  was  evidence  against  ail ;  and  it  was  doubtful  whether 
a  collection  of  treasonable  questions  and  answers  might  not  be  materials  in  fur- 
therance of  the  design ;  but  that  the  question  was  so  fiir  doubtful  that  the  safer 
coarse  was  to  permit  the  evidence  to  be  withdrawn^ 

%Y4n'\  *  Abbott,  J.,  said,  that  if  the  court  had  been  called  upon  to  decide 
^  upon  the  question,  he  should  have  wished,  before  he  gave  any  opinioUy 
to  have  heard  the  aigument  upon  it,  since  he  thought  the  question  one  of  con- 
siderable difficulty.  That  the  aigument  against  the  reception  of  the  evidence 
was  founded  upon  a  supposed  similarity  between  this  paper  and  the  paper  io 
Sidney's  case.  That  he  had  always  understood  that  the  ground  of  objection 
in  that  case,  was  not  that  the  napecs  had  never  been  published,  but  that  they 
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had  no  relation  to  the  treasonable  practices  chai]ged  in  the  indictnipiii,  and  he 
referred  to  Mr.  Easing  Pleas  of  the  Crown,  119,  where  it  is  said,  **  writings 
plainly  applicable  to  some  treasonable  design  in  contemplation,  are  clear  and 
satisfactory  evidence  of  such  design,  although  not  published.  If,  say  Mr.  Jus- 
tice Foster  and  Mr.  Justice  Blackstone^  the  papers  found  in  Sidne^t^a  closet 
had  been  plainly  relative  to  the  other  treasonable  practices  charged  in  the  in- 
dictment, they  might  have  been  read  in  evidence  against  him.**  Thii  was  the 
objection  which  had  constantly  been  made  to  the  reception  of  the  evidence  in 
Sidney^ s  case.  The  paper  there  .was  not  only  an  unpublished  ppp«r,  but  ap- 
peared to  have  been  composed  several  years  before  the  crime  chained  to  have 
been  committed.  That  he  entertained  considerable  doubt  upon  the  presen; 
question  ;  but  that  his  present  opinion  was,  that  the  paper  was  too  abstract  in 
its  terms  to  be  admissible ;  and  that  he  had  said  so  much  upon  the  present 
question,  in  order  *to  prevent  any  mistake  from  going  abroad  in  conse-  r^i^o 
quence  of  Sidney^s  case  having  been  assimilated  to  tlus.  ^ 

HoLROTD,  J.,  was  of  opinion,  that  the  case  was  very  distinguishable  from 
Sidney* 9^  and  that  he  should  have  wished  for  further  argument  before  he  had 
decided  upon  the  subject ;  assuming  it  to  be  admissible*  it  would  have  been 
evidence  only,  as  a  thing  done  in  furtherance  of  the  general  intention  of  the 
parties,  and  as  confirmatory  of  that  intention. 


A  clerk  of  the  works  in  the  ordnance  department,  who  had  resided  many 
years  in  the  Tower^  was  afterwards  called,  for  the  purpose  of  proving  that  the 
plan  found  at  the  lodgings  of  young  Watson^  was  a  plan  of  a  part  of  the  interior 
of  the  Tower;  having  proved  this  to  be  the  case,  he  was  afterwards  asked  upon 
cro8S*examination,  whether  another  printed  plan  (which  was  shown  him)  upon 
a  regular  scale,  was  a  correct  plan  of  the  Tower ^  for  the  purpose  of  showing 
that  such  maps  might  be  purchased  without  difficulty  in  the  shops  in  London; 
but— 

The  court  held,  that  it  might  be  attended  with  public  mischief,  to  allow  an 
officer  of  the  tower  to  be  examined  as  to  the  accuracy  of  such  a  plan. 

*WeihereU  said,  that  he  merely  meant  to  show  that  a  plan  of  the  r«i4g 
7*oi0f  r,  upon  a  military  scale,  might  be  purchased  at  any  shop  in  Lon*  ^ 
don;  but  that  he  had  no  wish  to  press  the  question. 

Batlev,  J.,  said,  that  he  might  prove  that  prints  containing  a  plan  of  the 
Tower  might  be  purchased,  but  that  he  could  not  ask  the  officer  whether  they 
were  accurate. 


In  the  course  of  the  evidence  adduced  on  the  part  of  the  prisoner,  it  was  pro- 
posed to  prove  the  certificate  of  the  marriage  of  John  Castle  with  Elizabeth 
Streeter,  Castle  had  been  examined  as  a  witness  for  the  crown,  and  had 
stated  himself  to  be  an  accomplice  in  the  treasons  charged  against  the  prisoner, 
and  upon  his  cross-examination,  had  admitted  that  he  had  been  guilty  of  several 
crimes.  He  had  not  been  asked  whether  he  had  been  guilty  of  bigamy,  but 
the  establishment  of  the  marriage  to  which  this  certificate  related,  would,  when 
coupled  with  his  own  admission  of  another  previous  marriage  with  a  woman 
still  living,  have  proved  that  he  was  guilty  of  bigamy. 

The  Allomey^General  objected  to  the  reception  of  this  evidence,  if  it  was 
offisred  with  a  view  to  criminate  Castle^  although  he  seemed  to  admit  that  it 
would  be  evidence  with  a  view  to  his  contradiction  merely. 

*ff^elherell  avowed,  that  the  evidence  was  offered  with  a  view  not  to  i^ira 
eontradiet  the  witness,  but  to  criminate  him.  l 
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The  court  inquired  whether  he  was  prepared  with  a  record  of  the  witness's 
conviction. 

WtthtrtU  answered,  that  he  was  not ;  but  contended  that  he  had  a  right  to 
prove  such  an  accumulated  infamy  of  character  against  the  witness  as  would 
render  him  incredible.  The  point  was  insisted  upon  at  considerable  length  by 
Wtiherell  and  Copley,  Seijt.,  who  relied  principally  upon  the  following  matters. 
That  no  decision  could  be  cited  by  the  counsel  for  the  crown  to  the  contrary ; 
and  that  it  would  militate  against  the  plainest  principles  of  justice  to  reject  such 
evidence,  since  a  man  might  be  able  to  prove  that  a  witness  was  not  to  be  be- 
lieved upon  his  oath,  by  showing  that  he  had  been  guilty  of  a  number  of  crim- 
inal acts,  although  he  could  not  produce  a  single  record  of  conviction.  That 
since  it  might  be  proved  indirectly,  that  the  witness  is  not  credible  upon  oath, 
it  was  too  strong  a  proposition,  to  say  that  the  same  conclusion  mignt  not  be 
proved,  directly,  by  actual  proof  of  accumulated  crimes,  which  demonstrated 
the  infamy  of  the  witness ;  that  the  witness  himself,  were  it  not  for  the  par- 
ticular objection,  that  he  is  not  bound  to  criminate  himself,  might  be  asked 
whether  he  had  committed  a  particular  crime ;  why  then  might  not  the  same 
*15I1  ^^^^  ^  proved  by  other  ^evidence  to  which  the  particular  objection  did 
-^  not  apply.  That  tlie  consequences  would  be  enormous  and  alarming  to 
llie  administration  of  justice,  if  such  evidence  were  to  be  shut  out.  A  witness 
who  had  committed  a  multitude  of  crimes,  but  who  had  not  been  convicted  of 
one,  would  stand  as  a  fair  and  credible  witness  in  a  court  of  justice ;  if  he  were 
to  be  asked  the  queotion,  he  would  not  be  bound  to  answer  it ;  and,  therefore, 
if  other  evidence  could  not  be  adduced  to  prove  it,  that  testimony,  which  is 
essential  to  the  ascertainment  of  truth,  inasmuch  as  it  ascertains  the  degree  of 
credit  due  to  a  witness,  would  be  wholly  excluded. 

The  m^tiorney'General  being  about  to  reply,  was  stopped  by  the  court. 

Lord  Ellenborouoh.— This  is  so  clear  a  point,  and  so  entirely  without 
precedent,  that  it  would  be  a  waste  of  time  to  call  for  a  reply.  For  the  pur- 
pose of  ascertaining  the  credit  due  to  witnesses,  the  court  indulge  free  cross- 
examination  ;  but  when  a  crime  is  imputed  to  a  witness,  of  which  he  may  be 
convicted  by  due  course  of  law,  the  court  know  but  one  medium  of  proof,  the 
record  of  conviction.  It  is  the  constant  practice  at  Nisi  Pritu  not  to  receive 
such  evidence  without  the  record  of  conviction.  You  may  ask  the  witness 
whether  he  has  been  guilty  of  such  a  crime,  this,  indeed,  would  be  improperly 
*1521  ^^^*  because  he  is  not  bound  to  criminate  himself,  but  if  he  does  *an- 
•^  swer  promptly,  you  must  be  bound  by  the  answer  which  he  gives,  for 
the  court  does  not  sit  for  the  purpose  of  examining  into  collateral  crimes.  It 
would  be  unjust  to  permit  it,  for  it  would  be  impossible  that  the  party  should 
be  ready  to  exculpate  himself,  by  bringing  forward  evidence  in  answer  to  the 
charge,  there  would  be  no  possibility  of  a  fair  and  competent  trial  upon  the 
subject,  and  therefore  it  is  never  done. 

Baylet,  J. — I  entertain  no  doubt  upon  this  point,  and  this  is  not  the  first 
time  I  have  had  occasion  to  consider  it.  If  this  evidence  were  admissible,  it 
would  be  impossible  to  proceed  in  the  administration  of  justice,  because  on 
every  trial  the  court  would  have  to  try  100  different  issues;  and  juries, 
instead  of  having  one  issue  to  try,  would  have  their  attention  withdrawn  from 
one  single  point  to  look  into  an  indefinite  number  of  crimes.  If  a  witness  has 
been  guilty  of  a  crime  which  incapacitates  him,  you  are  to  produce  the  record 
of  his  conviction  and  prove  his  identity,  and  then  he  cannot  be  heard  in  a  court 
of  justice.  The  rule  is,  that  a  party  against  whom  a  wimess  is  called,  may 
examine  witnesses  as  to  his  general  character ;  but  he  is  not  allowed  to  prove 
particular  facts,  in  order  to  discredit  him.  The  witnesses  may  state,  that  he  is 
not  a  man  to  be  believed  upon  his  oath  ;  but  they  cannot  state,  that  at  such  a 
time  he  committed  a  particular  offence,  for  although  every  man  may  be  sup- 
#153*1  P^'^^  ^  ^  ^capable  of  defending  his  general  character,  he  cannot  come 
-^  prepared  to  defend  himself  agamst  particular  charges  without  notiooy 
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and  luch  evidence  would*  on  that  aeeoent,  fupply  bat  a  yery  iiaparfeet  test  of 
credibility.  If  the  witness  were  apprised  of  the  charges,  he  might  come  pro 
pared  with  evidence  to  show*  that  although  there  w^s  prima  fade  evidence 
against  him»  they  were  in  reality  unfounded.  You  may,  indeed,  ask  the  ques- 
tion of  the  witness  himself;  but  if  he  choose  to  answer  the  question,  you  must 
atand  or  fall  by  the  answer  which  he  givee.  He  may  demur  to  the  question, 
for  he  is  not  bound  to  criminate  himself;  and  if  he  refuse,  this  is  not  without 
its  effect  with  the  jury.  If  you  ask  a  witness  whether  he  has  committed  a  par- 
ticular crime,  it  would  perl^ps  be  going  too  far  to  say  that  you  may  discredit 
him  if  he  refuse  to  answer ;  it  is  for  the  jury  to  draw  what  inferences  they 
may.  With  regsgcd  to  this  particular  case,  I  am  of  opinion  that  the  counsel  for 
the  prisoner  cannot  go  into  evidence  of  particular  facts  to  show  that  the  wimess 
is  not  to  be  believed  upon  his  oath. 

Abbott,  J.-^I  am  of  the  same  opinion;  and  if  the  Jlttdmey^General  had 
Bot  interfered  the  court  ought  not  to  have  admitted  this  evidence.  In  many 
oases  counsel  may  not  choose  to  object  to  particular  evidence  ;  but  in  no  case 
ought  the  court  to  admit  evidence  which  by  the  law  of  the  land  ought  not  to  be 
received.  I  was  surprised  *to  hear  that  the  counsel  for  the  prisoner  did  r«|gj 
not  expect  that  the  admissibility  of  this  evidence  would  be  questioned.  ^ 
It  has  been  much  disputed  of  late  years  whether  it  is  competent  to  ask  a  wUn<»«^ 
whether  he  has  committed  any  crime,  or  to  put  to  him  any  question  «rhich 
tends  to  disgrace  and  disparage  him.  The  subject  is  discussed  much  at  length 
in  the  last  edition  of  Mr.  Peake't  book  on  evidence  ;  reference  is  there  made 
to  a  dkttim  of  Lord  Chief  J.  Treby,  who  upon  a  trial  for  high  treason  said, 
that  no  question  could  be  put  to  a  witness,  the  answer  to  which  might  bring  him 
into  disgrace  and  disparagement.  Within  a  few  years  upon  a  trial  before  the 
late  Lord  Chief  Baron,  than  whom  a  more  learned  or  humane  judge  never  sat 
upon  the  bench,  a  question  was  put  to  the  witness,  I  do  not  precisely  recollect 
whether  to  criminate  him,  or  whether  it  merely  tended  to  discredit  him :  1  believe 
the  latter ;  but  the  Lord  Chief  Baron  would  not  allow  it  to  be  put ;  and  in  or* 
der  to  bring  the  question  to  a  conclusion,  a  bill  of  exceptions  was  tendered,  in 
order  that  the  point  might  be  brought  before  the  House  of  Lords ;  but  it  was 
not  proceeded  in.  The  usual  question  put  for  the  purpose  of  discrediting  the 
testimony  of  a  witness  is.  Would  you  believe  that  witness  upon  his  oath  ?  but 
the  particular  reasons  have  never  been  received. 

To  what  would  the  reception  of  such  evidence  lead  t  To  the  trial  by  the 
jury  impannelled  here  *  whether  the  witness  had  committed  a  crime :  if  r^t  55 
so,  since  a  similar  inquiry  might  be  made  in  the  case  of  every  other  wit-  ^ 
ness,  the  jury  might  be  kept  here  from  day  to  day  to  an  indefinite  period.  This 
would  be  imposing  a  burthen  which  ought  not  to  be  cast  upon.them.  There  is 
no  difference  as  to  the  rules  of  evidence  between  criminal  and  civil  cases. 
What  may  be  received  in  the  one  case  may  be  received  in  the  other ;  and  what 
is  rejected  in  the  one  ought  to  be  rejected  in  the  other.  But  in  civil  causes  how 
can  the  party  or  witness  come  prepared  to  rebut  the  presumptive  evidence  of 
guilt  which  may  be  adduced  against  him  ?  On  these  grounds,  without  going 
further  into  the  subject,  I  am  quite  sure  that  this  evidence  ought  not  u>  be 
received. 

He  afterwards  a()ded,  that  he  recollected  a  case,  coram  Lawrencb,  J.  at 
Oloueesierfi  where  a  similar  question  was  put  to  the  witness,  and  the  learned 
judge,  after  hesitating  for  some  time,  at  last  said,  yon  may  put  the  question  if 
you  please ;  but  if  you  do,  you  must  take  the  answer  for  good  or  for  bad :  you 
cannot  call  wimesses  to  conunuiict  him. 

HoLROYO,  J. — I  am  also  very  clearly  of  the  same  opinion.     If  such  evidencs 

i  Harrig  t.  Ttpyxf,  2  Camp.  637,  and  Topping  said  that  the  lame  point  had  been  mied 
by  Mr.  /.  Lawrenctf  at  Yorkt  in  the  King  v.  Teale  and  others. 
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*15(I1  ^  admissible  it  ^8  to  be  expected  that  it  would  have  been  rery  fre- 
-^  quently  tendered  and  received  ;  for  it  is  obvious  how  very  importnut  such 
evidence  must  be  in  criminal  cases  particularly.  The  circumstance  that  such 
evidence  never  has  been  received  is  a  strong  argument  to  show  that  it  cannot  be 
received  ;  but  this  is  not  the  first  time  that  the  question  has  occurred  and  sudi 
evidence  has  been  rejected.  In  addition  to  the  great  inconvenience,  it  would  be 
impossible  truly  and  justly  to  decide  collateral  issues  of  this  nature.  How 
would  it  be  possible  for  a  party  or  a  witness  to  come  prepared  t6  explain  and 
rebut  printafaeie  and  presumptive  proofs  applicable  to  every  action  of  his  life, 
which  notice  of  the  charge  might  have  enabled  him  to  do  ?  The  effect  would 
be  to  withdraw  the  attention  of  the  jury  from  tlie  question  which  they  were  im- 
pannelled  to  try,  in  order  to  try  a  number  of  collateral  issues,  and  to  render  wit- 
nesses unwilling  to  appear  in  a  court  of  justice,. where  they  would  be  liable  to 
charges,  which  for  want  of  previous  notice  they  could  not  repel.  In  the  case 
of  Spencely  qui  tarn  v.  fflliot^  (7  East,  108,)  which  was  an  action  for  usury,  al- 
leged to  have  been  committed  in  a  contract  made  by  the  defendant  with  the 
Marquis  de  ChanUxma$t  afler  the  Marquis  de  Chambona»  had  proved  the 
usury  as  stated  in  the  declaration,  the  defendant's  counsel  proposed  to  ask  the 
*1571  ^^^ui'  vrh^i  contracts  he  had  made  with  a  Mr.  *  Schtdlefiberg^  and 
-1  with  several  other  third  persons  from  whom  he  had  taken  up  money 
oh  the  same  days,  with  a  view  to  show  that  the  contracts  in  question  were  of 
the  same  nature,  and  not  usurious,  if  he  answered  one  way,  or  to  contradict 
him  if  he  answered  otherwise.  But  Lord  EUenborough  refused  to  suffer  ihe 
question  to  be  put,  conceiving  it  to  be  entirely  irrelevant  to  the  issue,  and  held 
that  it  was  not  allowable  to  a  counsel  on  cross-examination  to  put  a  question  to 
a  witness  concerning  any  distinct  collateral  fact,  not  relevant  to  the  issue,  for 
the  purpose  of  disproving  the  truth  of  the  expected  answer  by  other  witnesses. 
And  the  plaintiff  having  obtained  a  verdict  for  25,000/.  the  Court  of  K.  B.  re- 
jected a  motion  for  a  new  trial  upon  that  ground,  but  granted  a  new  trial  upon 
another  ground.  Upon  that  occasion  Lord  EUenborough  observed,  that  he  had 
ruled  the  point  again  and  again  at  the  sittings,  till  he  was  quite  tired  of  the  agi- 
tation of  the  question,  and,  therefore,  wished  that  a  bill  of  exceptions  should  be 
tendered  by  any  party  who  was  dissatisfied  with  his  judgment,  that  the  ques- 
tion might  finally  be  put  to  rest.  If  the  case  came  on  for  trial  again  there  was 
an  opportunity  of  tendering  a  bill  of  exceptions,  by  means  of  which  the  very 
eminent  counsel,  (Mr^  Erskine^)  if  he  had  thought  the  question  tenable,  might 
have  carried  it  to  the  House  of  Lords.  Some  cases  have  occurred  since :  I 
have  understood  that  the  rule  has  been  acted  upon,  to  this  extent  at  least,  that 
•iftAl  ^^y^'^  propose  a  question  to  a  wiuiess,  and  he  declines  to  answer  it,  his 
J  not  answering  can  have  no  effect  with  the  jury.  If  he  does  answer 
hy  you  must  be  satisfied  with  his  answer,  since  it  is  given  upon  the  penalty  of 
being  prosecuted  for  per  jury.  This  was  so  held  by  Mr.  Justice  Lawrence^  in 
a  case  of  which  I  have  a  note  ;t  and  I  have  always  considered  it  as  settled 
law  and  acted  upon  from  the  earliest  times. 


In  the  course  of  the  evidence  for  the  prisoner  it  appeared  that  the  real  name 
of  a  person  who  had  been  examined  as  a  witness  for  the  crown,  and  who  had 
been  described  in  the  list  of  witnesses,  delivered  according  to  the  statute  as 
**John  Heywafd^  No.  6,  Stangate-WaU^  Lambtih^  was  not  Heyward^  but 
Ueywoodf  and  that  he  was  not  a  Btock-broktr^  as  he  was  represented  to  be  in 
the  list  It  was  objected  that  on  the  ground  of  this  misdescription  his  evidence 
CNight  now  to  be  struck  out. 

t  Holrayd,  J.,  afterwards  intimated  that  this  was  the  same  with  H^rrU  v.  T^pp^tl,  2 
Csnp.  637. 
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But  per  eurianif  the  objection  ought  to  have  been  taken  in  the  first  inatancev 
otherwise  a  party  might  take  the  chance  of  getting  evidence  which  he  liked* 
and  if  he  disliked  the  testimony,  he  might  then  get  rid  of  it  on  the  ground  of 
misdescription,  and  if  the  witness  himself  had  been  asked  as  to  his  *name,  r««  nn 
he  might  have  stated  that  he  sometimes  wrote  his  name  one  way  and  ^ 
sometimes  another ;  and  objections  of  a  disqualifying  nature  ought  to  be  taken 
in  the  first  instance. 

The  prisoner  was  acquitted. 

The  Jlttomey^Generalf   Tappingf   Ourruyt  and   H.    Sluphtrd^  icft   tto 
crown. 
tVtthirdl  and  Copley^  Serjts.,  for  the  prisoner.  ]* 
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HOLLAND  V.  FALSER. 

Agreeement  to  let  a  honie  for  a  year,  the  rent  to  commence  at  Michaelmas,  and  to  !>• 
paid  three  months  in  advance,  such  advance  to  be  paid  on  taking  possesaion.  SemhUf 
this  atipalation  relates  to  the  first  quarter's  rent  only. 

This  was  an  action  of  asaumpsit,  brought  to  recover  a  quarter's  rent  for  a 
house* 

The  house,  by  the  terms  of  agreement,  was  let  for  twelve  calendar  months, 
at  the  yearly  rent  of  80/.,  the  rent  to  commence  at  Michaelfna$f  and  to  be  paid 
three  months  in  advance,  such  advance  of  20/.  to  be  paid  on  taking  possession. 
Two  quarters'  rent  had  been  paid,  and  the  third  quarter  had  not  expired  when 
the  action  was  brought;  the  only  question  was,  whether  under  the  terms  of 
this  agreement,  the  rent  for  the  third  quarter  had  accrued  at  the  commencement 
of  the  quarter  before  the  action  was  brought. 

*1II21       *^^  ^^  contended  for  the  plaintiff*,  that  if  there  was  any  ambiguity 
-J  in  the  terms,  it  might  be  explained  by  parol  evidence,  but— 

Lord  Ellsnbobouoh  held,  that  the  question  turned  entirely  upon  the  con- 
struction of  the  agreement,  if  it  had  been  intended  that  each  succeeding  quarter's 
rent  should  be  paid  in  advance,  it  would  have  been  very  easy  to  have  said« 
^always  paid  in  advance;"  his  lordship  added,  that  he  was  willing  to  save  the 
point ;  but  that  his  present  impression  was,  that  the  stipidation  for  the  advance 
under  the  terms  of  the  agreement,  related  to  the  first  quarter's  rent  only.t 

Marryaii  and  Norton  for  the  plaintiff* 

SearUtt  tor  the  defendant 

t  The  point  was  not  moved. 


360  Powell  v.  Ford.  N.  P.  1817.  [162 


WALLACE  V.  JARMAN. 

The  purchaser  of  a  warranted  but  worthless  watch,  is  entitled  to  maintain  an  action  fa* 
deceit,  although  it  is  stipulated,  that  if  he  dislikes  the  watch,  the  vender  shall  exchange 
it  for  one  of  equal  value. 

This  was  an  action  upon  the  case  for  deceit  in  the  sale  of  a  watch,  sold  by 
the  defendant  to  the  {)lainti'ff. 

The  seventh  count  of  the  declaration  was  for  a  malicious  charge  of  felony 
before  a  magistrate,  and  there  was  also  a  count  for  slander. 

The  defendant  was  a  watchmaker,  and  it  ^appeared  that  the  plaintiff  rcni^ 
had  bought  a  watch  at  his  tohop  for  the  sum  of  four  guineas  and  a  half,  ^ 
warranted  to  go  well.  Before  the  purchase  a  card  was  shown  to  the  plaintifi^ 
intimating,  that  if  the  watch  was  not  liked  it  should  be  exchanged  for  another 
of  the  same  value.  The  watch  would  not  go,  and  the  plaintiff  brought  it  back 
to  the  defendant,  and  several  other  watches  were  shown  to  the  plaintiff  which 
he  did  not  approve  of,  and  he  fixed  upon  a  watch,  for  which  twelve  guineas  waa 
asked,  which  he  insisted  upon  keeping,  unless  his  money  should  be  returned ; 
and  he  was  retiring  from  the  shop  with  the  latter  watch  in  his  possession, 
when  the  defendant  called  a  constable  and  took  him  before  a  magistrate  upon  a 
charge  of  felony ;  the  watch  wiis  then  given  up,  and  the  complaint  was  dis^ 
missed. 

It  was  now  objected,  that  the  action  could  not  be  maintained  upon  the  war* 
ranty,  since  there  was  an  agreement  to  take  another  watch  in  exchange,  if  the 
purchaser  disliked  that  which  he  had  bought;  but — 

Lord  Ellenborouoh  was  of  opinion  that  this  agreement  was  collateral  to  the 
warranty ;  and  that  the  plaintiff  was  not  bound  to  take  another  watch  in  ex- 
change ;  he  might  go  on  to  the  end  of  the  chapter,  if  he  were  obliged  to  take 
bad  for  bad.  The  parties  had  been  guilty  of  mutual  torts,  and  the  taking  away 
the  second  watch  might  amount  to  a  ^conversion,  but  it  was  taken  undtor  p^.  ^^ 
a  claim,  and  could  not  be  elevated  into  a  felony.  ^ 

Marryatt  for  the  defendant,  contended,  that  the  fact  of  a  stranger  attempting 
to  carry  away  a  watch  under  the  circumstances,  and  refusing  to  give  his  name, 
afforded  probable  cause  for  a  charge  of  felony,  but — 

Lord  Ellenborouoh  held  thai  the  charge  of  felony  was  not  justifiable,  al- 
though the  circumstances  might  operate  in  mitigation  of  damages.  Ultimately 
the  plaintiff  had  a  verdict  for  the  price  of  the  wateh. 

Scarlett  for  the  plaintiff. 

Marryait  for  the  defendant. 


POWELL  r-  FORD. 

The  acceptance  ^of «  ^\  n(  •eaehMiae,  parports  to  i>ear  the  si^atuM  of  the  acceptor's 
christian  name,  as  well  as  surname,  proof  of  the  latter^  by  a  witness  who  never  saw  the 
acceptor  write  his  christian  name  "and  had  seen  him  write  his  surname  tinoe  only,  is  not 
-sufficient. 

This  was  an  action  hy  the  payee  agaanst  the  acceptor  of  m  bill  «f  exchaqf^ 
A  witness  called  to  prove  the  hand-writing  of  the  defendant 'upon  the  byi-of 
exchange,  upon  which  both  the  christiaQ  and  sumame  were  written  ty  the 
acceptor,  stated,  that  he  had  seen  the  defendant  'Write  <6nee  belbro,  whan  he 
executed  a  bail-bond,  and  that  he  had  since  compared  the  *hand-writing  r«|AK 
upon  the  bill,  with  that  upon  the  ball-boBd,  and  believed  the  former  to  ^ 
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have  been  tiao  written  by  the  defendant ;  he  lUso  «tate4  tkat  from  having  seen 
the  defendant  execute  the  batt-bondt  he  believed  that  the  acceptance  was  in  his 
hand- writing;  but  that  when  the  defendant  signed  the  bail-bond,  he  did  not 
write  his  name  at  length,  but  only  «« Jf.  Ford.^^ 

Lord  EujENiioaouoM  said,  that  if  the  witness  had  seen  the  defendant  write 
his  name  at  full  length,  although  but  once,  it  might  have  been  sufficient,  if,  from 
the  exemplar  lodged  in  his  mind,  he  could  have  sworn  to  a  belief  that  the  hand- 
writing was  the  same ;  but  that  the  evidence  given  was  insufficient,  since  the 
witness  had  never  seen  the  defendant  wtite  his  christian  name,  and  that  it  was 
as  necessary  to  prove  the  christian  name  as  well  as  the  surname,  to  be  in  the 
defendant's  hand-wriung,  and  that  the  one  was  not  to  be  inferred  from  the  other^ 
any  more  than  the  rest  of  the  name  itself  oould^  be  inferred,  from  proof  that  one 
or  two  letters  were  in  his  hand-writing. 

Plaintiff  nonsuited. 

Gumey  and  David  Pollock^  for  the  plaintiff. 

Topping  for  the  defendant. 


•166]  *DARN£LL  «.  WILLIAMS. 

An  acceptor  of  a  bill  of  ezohange,  on  an  action  brought  against  hira  b|F  the  payeCi  may  show 
that  he  accepted  it  for  value  as  to  part,  and  as  an  accommodation  bill  as  to  the  rest. 

This  was  an  action  by  the  payee,  against  the  acceptor  of  a  bill  of  exchange, 
for  19/.  59. 

The  plaintiff  having  proved  a  prima  facte  case,  and  shown,  that  the  defend- 
ant, after  the  bill  became  due,  paid  10/.  upon  it,  and  took  the  bill  away  with 
him ;  it  was  proved  on  the  part  of  the  defendant,  that  when  the  bill  was  tendered 
to  the  defendant  for  his  acceptance,  he  said  that  he  had  agreed  to  accept  a  bill 
to  the  amount  of  10/.  only,  but  that,  upon  the  plaintiff's  urging  him  to  do  it  as 
a  matter  of  accommodation  to  the  plaintiff,  he  had  accepted  the  bill  in  question* 
The  sum  of  ten  pounds  had  been  paid  into  court. 

Lord  ELI.E?! BOROUGH  held,  that  although  with  respect  to  third  persons,  the 
amount  of  the  bill  might  be  10/.  59.  yet,  as  between  these  parties,  it  was  an 
acceptance  to  the  amount  of  10/.  only,  and 

The  plaintiff  was  nonsuited. 

Scarlett  and  Boltand  for  the  plaintiff. 

Merewether  for  the  defendant. 

See  Wifen  v.  Roberta,  1  Esp.  R.261.  But  where  a  promissory  note  is  given  for  the 
adpttlated  amoiuit  of  goods  sold,  the  maker  cannot  dispute  the  amoant.  Solemtm  v. 
TbrMT,  flupra*  voL  I.  51. 


♦167]  •WOOD  9.  WADE. 

A.  binds  himself  under  a  penalty  to  indemnify  B.  a^nst  bis  oblkatioji  to  C,  if  the  monej 
be  not  paid  before  a  certain  day.    B.,  in  an  actjon  on  the  bond,  for  not  indemnifying,  is 
<«Dtitlea  to  reoover  the  «moant  of  the  penalty  of  the  bond. 

This  was  an  action  on  a  head,  conditioned  to  indemnify  4he  plaintiff  against 
a  bond  by  which  he  was  bound  to  one  Barthrup^  if  the  money  were  not  paid 
to  the  Litter  by  the  defendant  before  such  a  day. 

ToL.  m. — 46.  2  H 
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The  pUunliir  prored  his  case,  and  the  only  question  was,  as  to  the  amount  of 
damages,  since  it  did  not  appear  that  the  j^inuff  had  been  actaally  ccmpeded 
to  pay  the  money. 

Lord  Ellenborouoh  said,  that  he  did  not  see  any  measure  of  damages,  ex« 
cept  the  penalty  of  the  bond,  and  the  jury  gave  a  Teidict  accordingly. 

Nolan  for  the  plaintiff. 


IN  THE  KING'S  BENCH. 

SITTINGS  AT  WESTMINSTER. 


ISAACS  V.  BRAND  et  al. 

Stmhle.    A  consuble  is  not  justified  in  apprehending  and  impriaoninff  a  peraon,  on  siiapi- 
cion  of  having  received  stolen  goods,  on  the  mere  assertion  of  one  of  the  prineipid  felons. 

This  was  an  action  of  trespass  and  false  imprisonment. 

*It  appeared  in  the  course  of  the  evidence,  that  upon  a  Saturday  eren-  rmifto 
inff,  a  felony  had  been  committed  in  the  house  of  a  silk  weaver  in  Spital  ^ 
I%dds^  by  cutting  away  and  stealing  a  quantity  of  silk  from  the  loom.  And  that 
upon  the  day  following,  three  boys,  Eiii$on^  Bevine,  and  George  had  been  ap- 
prehended, (upon  suspicion  of  their  having  committed  this  felony,)  by  the 
defendant  Brandy  who  was  a  marshalman  of  the  City  of  London  ;  and  that  upon 
being  taken  up,  one  of  the  boys  confessed  his  guilt ;  and  stated,  that  he  had  taken 
the  silk  to  the  house  of  the  plaintiff  haactf  to  whom  he  had  disposed  of  it 
Upon  the  same  day.  Brand  went  along  with  George  to  the  plaintiff^s  house, 
and  charged  him  with  having  bought  some  silk  on  the  preceding  evening  firom 
some  boys  who  had  stolen  it  The  plaintiff  denied  it,  but  aAerwards  said,  that 
he  had  some  silk,  but  that  he  did  not  buy  it ;  Brand  afterwards  went  again  to 
the  house  of  the  plaintiff  on  the  same  day  with  assistance,'  and  without  Uie  au- 
thority of  any  warrant,  took  him  into  custody,  upon  a  chaige  of  receiving  the 
silk,  knowing  it  to  have  been  stolen.  On  the  next  day,  the  plaintiff  and  the 
boys  were  taken  before  the  Lord  Mayor,  and  it  did  not  appear  that  any  charge 
was  then  made  against  the  plaintiff,  and  he  was  discharged.       ^ 

On  the  part  of  the  defendants,  it  was  contended,  that  they  were  justified  in 
apprehending  the  plaintiff,  and  taking  him  before  the  Lord  Mayor,  since  a  felony 
had  been  committed,  and  a  charge  of  felony  *had  been  made  against  the  r»|«g 
plaintiff;  and  it  was  contended,  that  the  constable  as  a  ministerial  and  ^ 
.not  a  judicial  officer,  was  bound  to  act  upon  the  information,  and  to  take  the 
plaintiff  into  custody.  And  the  case  of  Led  with  v.  Caichpole^  Cold,  291,  was 
referred  to,  and  the  opinions  of  Lord  Mansfield^  and  Mr.  J.  Bulier^  as  stated  in 
that  case,  were  cited ;  hut- 
Lord  Ellknborouoh  was  of  opinion,  that  the  declaration  of  such  an  accom- 
plice did  not  justify  the  officer  in  taking  the  plaintiff  into  custody  upon  a  charge 
of  receiving  the  stolen  goods  without  any  warrant,  and  without  any  evidence, 
except  the  assertion  of  the  boy,  to  show  that  he  had  bought  the  goods  at  an 
inferior  price,  or  with  any  knowledge  of  their  having  been  stolen.  And  his 
Lordship,  afterwards,  left  it  to  the  jury  to  decide,  whether,  since  no  chaige  was 
made  against  the  plaintiff  on  the  following  day,  there  was  any  probable  ground 
for  apprehending  the  plaintiff,  and  keeping  him  all  night  in  the  watch-house. 

The  jury  found  a  verdict  for  the  plaintiff.     Damages  5/. 

Gurney  and  F.  PoUoek^  for  the  plaintiff. 

Scarlett^  BoUandf  and  Adolpkus^  for  the  defendants. 
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•DEVON  ct  al.  v.  FRICKER. 


Althoagh  it  is  nraal  for  the  solicitor  of  the  vendor  for  an  estate,  sold  at  a  master's  office, 
to  procure  the  confirmation  of  the  sale  in  the  Conrt  of  Chancery*,  to  the  ex|>ence  of  which, 
the  yendee  is  liable ;  the  vendee  may  if  he  choose,  employ  his  own  solicitor  to  transact 
the  business; 

This  was  an  action  of  assumpsit,  for  business  done  by  the  plaintiffs^  as  attor- 
neys for  the  defendant 

It  appeared,  that  the  estate  of  a  person  of  the  name  of  Brodie,  had  been  sold 
under  the  direction  of  the  Court  of  Chatictry  at  the  master's  office,  and  that  the 
defendant,  upon  that  occasion,  bade  the  sum  of  1700/.  for  it,  and  was  declared 
to  be  the  purchaser.  It  also  appeared,  tliat  in  order  to  complete  tlie  title  of  the 
purchaser,  it  is  necessary  in  such  cases,  to  have  the  master's  report  confirmed 
by  the  court,  and  that  a  rule  nisi  and  a  rule  absolute  are  necessary  for  that  pur- 
pose. The  action  was  broiight  by  the  plaintiffs,  who  were  the  solicitors  for  the 
vendor,  to  recover  the  sum  of  13/.  13«.,  as  their  chaises  for  transacting  this 
business;  and  it  was  proposed  on  their  part,  to  prove  tliat  the  expences  of  such 
confirmation  of  the  master's  report  were  borne  by  the  purchaser,  and  that  it  was 
the  custom  for  the  vendor's  solicitor  to  procure  these  formal  acts  to  be  done. 
This  species  of  evidence  was  opposed,  on  the  part  of  the  defendant. 

Abbott,  J.,  was  of  opinion,  that  such  a  custom  could  not  be  binding  on  the 
*1'^11  purchaser,  who  *certainly  was  at  liberty  to  employ  his  own  solicitor,  but 
^  in  this  case,  he  had  not  done  so. 

It  afterwards  appeared,  that  aAer  the  sale,  the  defendant  had  said,  that  he  was 
the  purchaser,  and  was  willing  to  sell  the  estate  again  for  the  same  sum ;  and 
that  he  afterwards  said,  that  Cooper  was  jointly  concerned  with  him  in  the  pur- 
chase. The  conveyance  was  afterwards  made  to  Cooper^  and  recited,  that 
Dricker  had  purchased  the  estate  for  Cooper  ;  this  was  after  the  confirmation 
of  the  master's  report.  It  did  not  appear  that  the  defendant  had  personally 
authorized  the.  plaintiffs  to  transact  this  business. 

Gumey  for  the  defendant,  submitted  that  the  plaintiffs  must  be  called,  since, 
if  they  had  been  employed  by  any  one,  they  must  be  considered  as  having  been 
employed  by  Cooper^  the  real  purchaser ;  but — 

Abbott,  J.,  was  of  opinion,  that  it  was  a  question  for  the  jury,  and  in  sum* 
ming  up  to  them,  his  Lordship  observed,  that  it  was  admitted,  that  some  one 
was  liable,  the  only  question  was,  not  whether  the  plaintiffs  might  not  have 
maintained  an  action  against  Cooper^  but  whether  it  was  not  competent  to  them 
to  maintain  an  action  against  the  present  defendant ;  since  he  might  be  liable, 
although  Cooper  might  also  be  liable.  -  That  the  case  was  of  a  peculiar  nature, 
since  there  had  been  no  personal  employment  or  retainer  of  the  plaintiffs. 
•1721  *1^1^A(  ^0  business  had  been  done  in  the  months  of  June  and  Juty^  at  a 
-I  time  when  it  was  not  known  that  Cooper  had  any  thing  to  do  with  the 
porchase. 

Verdict  for  the  plaintiff. 

Riehard9cn  and  Burrelif  for  the  plaintiffs. 

Gumey f  for  the  defendant. 
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T£BBY  V.  BARKER. 

A^  ft  malster,  aends  malt  to  B,  the  purchaser,  which  ii  conyeyed  in  C«  harge,  and  ia  de- 
livered to  B,  in  sacks  belonging  to  C,  B,  requests  that  the  sacks  may  be  left  for  hisowD 
convenience,  and  engages  to  return  them  within  a  reasonable  time.  The  contract  to 
return  the  sacks  is  between  J9.  and  C. 

This  was  an  action  of  special  assumpsit,  for  not  delivering  a  number  of  sacks 
to  the  plaintiff  within  a  reasonable  time. 

.  The  defendant,  a  brewer,  had  purchased  a  quantity  of  malt  from  Gower^  a 
malster,  and  Gotver  had  employed  the  plaintiff,  a  bargeman,  to  convey  the  malt 
in  his  baige,  and  to  deliver  it  to  the  defendant.  The  malt  had  been  conveyed  in 
sacks  belonging  to  the  plaintiff,  and  when  the  malt  was  delivered,  it  being  incon- 
venient that  the  whole  should  be  then  discharged  from  the  sacks,  the  plaintiff 
was  requested  to  leave  the  sacks,  upon  an  undertaking  that  they  should  be  re» 
turned  within  aireasonable  time. 

On  the  part  of  the  defendant  it  was  contended,  that  the  action  could  not  be 
maintained  by  the  present  plaintiff,  since  there  was  no  privity  *of  con-  rmtjm 
tract  between  himself  and  the  defendant,  for  the  latter  knew  no  one  in  *- 
the  transaction  except  Gower^  the  vendor  of  the  malt,  whose  duty  it  was  to 
provide  proper  packages  for  tlie  malt,  and  that  he  was  not  bound  to  take  an 
account  of  the  sacks  belonging  to  each  individual  bargeman.  He  dealt  with  Gower^ 
and  had  nothing  to  do  with  the  means  of  conveyance  ;  and  that  it  was  the  busi- 
ness of  the  vendor  to  find  the  proper  means  of  conveyance ;  the  brewer  had 
nothing  to  do  but  to  receive  the  goods.  It  was  proved  that  it  was  the  usual 
course  to  order  malt  from  the  malster,  to  be  delivered  in  sacks,  and  that  they 
were  generally  carted  from  the  wharf  at  the  expence  of  the  vendor,  and  that  the 
sacks  were  usually  left,  and  delivered  to  the  lighterman  the  next  time  he  came* 
It  appeared  also,  that  the  malt  in  tiiis  case  had  been  sent  to  the  barge  loose, 
unpacked  in  any  sacks. 

Lord  Ellenborouoh  was  of  opmion,  that  there  was  a  sufficient  privity  of 
contract  between  the  parties  to  support  the  action,  since  the  defendant,  in  un- 
dertaking to  return  the  sacks,  undertook  to  return  them  to  the  person  whose 
property  they  were.  His  lordship,  however,  left  it  as  a  question  for  the  jury 
to  consider  with  whom  the  contract  was  made  for  returning  the  sacks,  and  the 
jury  found  a  verdict  for  the  plaintiff. 

Lawes  and  — -.^—  for  the  plaintiff. 

Marryatt  and  Comyn  for  the  defendant. 


•GROVE  et  al.  v.  WARE.  [*17* 

A.t  as  surety  for  B.,  binds  himself  to  pay  to  C  th«  balance  of  account  between  B.  and  C. 
within  the  space  of  six  months  after  notice.  '  In  an  action  by  C  against  A.^  parol  evi- 
dence of  such  notice  cannot  be  given  without  proof  of  the  usual  notice  to  produce  it. 

This  was  an  action  brought  by  the  plaintiffs,  who  were  bankers,  to  recover 
from  the  defendant,  as  the  surety  for  a  person  of  the  name  of  Spriggem,  in  an 
indemnity  bond,  the  sum  of  4000/.  upon  the  balance  of  an  account  between  the 
plaintiffs  and  Spriggena*  The  bond  was  conditioned  to  pay  what  was  due 
from  Spriggens  to  the  plaintiffs,  or  what  might  become  due  to  them  within  the 
space  of  six  months  af\er  notice. 

It  was  contended,  on  the  part  of  the  plaintiffs,  that  it  was  not  necessary  to 
prove  a  notice  to  the  defendant,  to  produce  the  notice  given  to  her,  such  as  wee 
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required  by  the  condition  of  the  bond,  since  a  notice  to  produce  a  notice  is  in 
general  unnecessary ;  but'^ 

Lord  Ellbnborouoh  was  of  opinion,  that  proof  of  the  notice  to  produce  was 
necessary,  since  the  notice  to  pay  was  not  properly  a  mere  notice,  but  a  statef* 
ment  of  the  account  between  the  plaintiffs  and  the  principal. 

The  notice  was  aAerwatds  proved,  and  the  plaintiffs  had  a  rerdict 
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A,  having  paid  to  B.  the  whole  of  a  demand  claimed  Sy  B,,  but  part  of  which  is  due  to  C, 
B,  afterwards  enjgages  to  iodemnify  A.  against  any  claim  by  C,  this  promise  is  sup- 
ported by  a  tumcieDt  coasideratioo,  although  it  was  made  after  thd  payment  of  the 
money. 

This  was  an  action  on  a  special  assumpsit,  to  indemnify  the  plaintiff  against 
a  demand  by  G.  Scott  given  under  the  following  circumstances. 

Lord  Suffidd^  as  the  colonel  of  the  East  Norfolk  Militia,  had  been  accus- 
tomed to  deal  with  Hugh  Etaris  Scatty  and  George  Scatty  who  were  partners, 
the  one  residing  in  England  and  the  other  in  Ireland^  for  cloth  for  the  use  of 
the  regiment.  Hugh  Evans  Scott  died,  and  George  Scott  enieTed  into  part- 
nership with  Bruce,  the  present  defendant,  and  Brown,  with  whom  the  plaintiff 
also  dealt.  The  firm  of  Brown,  Bruce,  and  Scott,  claimed  a  balance  from  the 
plaintiff,  of  440/.  199.  \d,;  which  he  paid  by  the  hands  of  'Weaver,  his  agent, 
and  received  from  the  defendant,  a  letter  to  indemnify  him  for  so  doing,  (on 
which  the  present  action  was  founded,)  a  doubt  having  arisen,  whether  some 
part  of  the  debt  was  not  due  to  G,  Scott,  as  the  surviving  partner  of  his  brother. 
The  defendant  in  this  letter,  which  was  dated  November  11th,  1815,  admitted 
the  receipt  of  449/.  19«.  Id,  by  the  hands  of  Weaver,  and  added,  "most  cer- 
tainly, I  will  indemnify  your  lordship*  and  hold  you  harmless  from  the  pay- 
*17Bn  "^^"^'  ^^^  ^  ^^S  y^^  *vf'^  not  let  my  engagement  to  that  effect  trans- 
^  pire."  AAer  this,  an  action  had  been  brought  by  G.  Scott,  as  the  sur- 
viving partner  of  his  brother,  against  Lord  Svjfield,  which  was  referred ;  and 
upon  the  reference,  it  had  been  found,  that  90/.  was  due  to  the  plaintiff  in  that 
action. 

On  the  production  of  the  record,  in  the  case  of  Scott  v.  Lord  Suffield,  it  ap- 
peared that  the  defendant  was  styled  Baron  Suffield;  but  in  alleging  the  recovery 
m  that  action  on  the  present  record,  he*was  described  as  the  Right  Honorable 
Ihe  Earl  of  Suffield. 

Comyn  for  the  defendant  objected,  that  this  was  a  fatal  variance;  but — 

I^rd  Ellenborouoh  over-ruled  the  objection,  upon  its  being  answered  on 
the  part  of  the  plaintiff,  that  it  would  be  proved,  that  they  were  the  same 
person. 

Comyn  afterwards  objected,  that  the  payment  of  the  money  to  the  defendant, 
was  anterior  to  the  undertaking  contained  in  his  letter;  and,  therefore,  that 
there  was  no  consideration  for  the  indemnity,  and,  consequently,  that  the  prom- 
ise was  a  mere  nudum  factum;  but — 

Lord  Ellenborouoh  was  of  opinion,  that  the  receipt  of  the  whole  of  the 
•1771  nioney  which  was  ^admitted  in  the  defendant's  letter  supplied  a  suiB- 
^   cient  moral  consideration  to  support  the  promise. 

Verdict  for  the  plaintiff. 

Scarlett  and  Putter  fo)r  the  plaintiff. 

Comyn  for  the  defendant. 

2h3 
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HORNBUCKLE  v.  HORNBURY. 

A  hosband  who  ftUows  his  wife  m  separate  maintenance,  promises  to  pay  tlie  amoant  of  a 
debt  which  she  contracts  in  a  state  of  separation ;  he  cannot  afterwards  recede  from  his 
promise,  on  the  sround  that  the  plaintiff  knew  that  he  allowed  his  wife  a  separata 
maintenance,  and  that  he  made  the  promise  under  a  misapprehension  of  law. 

This  was  an  action  against  the  defendant,  for  goods  sold  and  delivered  to  his 
wife,  from  whom  he  was  separated. 

The  plaintiff,  gave  in  evidence,  a  letter  written  by  the  defendant,  in  whicL 
he  stated,  that  he  had  received  the  plaintifTs  bill,  and  that  he  would  dischaige 
it  as  soon  as  he  could  make  arrangements  for  so  doing. 

On  the  part  of  the  defendant,  it  was  stated,  that  when  the  separation  took 

glace  between  the  defendant  and  his  wife,  an  annuity  was  settled  upon  her  by 
im,  on  an  understanding  that  no  claim  should  be  made  upon  him  for  further 
supplies,  and  that  this  was  known  to  the  plaintiff,  but  that  the  defendant,  on 
finding  the  bills,  sent  to  him,  conceiving  himself  to  be  liable  to  pay  them,  had 
unwarily  written  the  above  letter ;  bu 


*Lord  Ellenborouou  was  of  opinion,  that  no  eflTectual  defence  could  r«| m 
be  made,  since  a  promise  made  under  a  mistake  of  law  was  not  avoid-  ^ 
able,  and  the  fact  of  the  defendant's  having  made  the  promise  after  seeing  the 
bills,  was  very  strong  evidence,  to  show  that  the  maintenance  allowed  to  the 
wife,  was  not  an  adequate  one. 

Verdict  for  the  plsdntiff. 

Oumey  and  Cliitty  for  the  plaintiff. 

Scarlett  for  the  defendant. 


BEDFORD  V.  DEAKIN  et  al. 

The  plaintiff  holding  a  bill  of  exchange  as  a  security  from  three  partners,  after  the  disso* 
lution  of  the  copartnership,  and  after  the  bankruptcy  of  one  of  them,  takes  the  notes  of 
one  of  them  as  a  collateral  security,  without  the  knowledse  of  the  other  partners,  and 
retains  the  original  security  in  his  hands.    This  does  not  discharge  the  other  partners. 

This  was  an  action  against  Leakin^  Bicklej/,  and  Hickman^  as  the  drawers 
of  a  bill  of  exchange. 

At  the  time  when  the  bill  in  question  was  drawn,  the  three  defendants  were 
copartners.  Afterwards,  in  February^  1814,  the  partnership  was  dissolved, 
and  in  the  month  of  November,  in  the  same  year,  Hickman  became  bankrupt. 

JDickley,  wishing  an  arrangement  to  be  made,  as  to  the  securities  which  the 
plaintiff  held  from  the  three  defendants,  proposed  to  give  his  own  notes  as  a 
security,  payable  at  the  respective  periods  of  *four,  eight,  and  twelve  r«|»A 
months.  The  plaintiff  agreed  to  accept  of  these  securities,  reserving  ^ 
to  himself  the  security  which  he  held  from  the  three  defendants,  and  the  notes 
were  accordingly  drawn  by  Bickley,  and  a  surety  of  the  name  of  Ruihbury, 
for  the  original  sum,  and  interest  calculated  up  to  the  times  of  payment.  The 
plaintiff  still  retained  in  his  possession  the  original  bill.  The  notes  were 
unproductive. 

Topping,  for  the  defendant  Leakin,  contended,  that  this  negociation  between 
the  plaintiff*  and  Bickley,  afler  tlie  dissolution  of  partnership,  and  after  the 
bankruptcy  of  one  of  the  partners,  and  the  agreement  of  the  plaintiff  to  take 
the  separate  security  of  Bickley,  operate  to  discharge  the  three  from  their  origi- 
nal liability ;  and  he  cited  the  cases  of  Evcom  v.  Drummond,  (4  £sp.  89,)  and 
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Rttd  T.  Whiitt  (5  Esp.  122.)  That  the  transaction  amounted  to  an  agree* 
ment,  without  the  knowledge  of  Deakin^  to  postpone  the  time  of  payment,  since 
interest  was  calculated  on  the  original  debt*  up  to  the  time  when  Bickley*9 
notes  would  become  due. 

Lord  Ellenborouoh. — I  do  not  see  that  the  plaintiff's  taking  the  notes  as  a 
collateral  security,  alters  the  original  liability  of  the  defendants.  In  the  case  of 
Evant  V.  Drummond,  the  separate  note  of  the  partner  was  taken  as  a  substi- 
•1801  ^^'  ^'^^  ^^  exchange  for  the'  security,  which  had  been  given  *by  the 
-^  partners  ;  but  here  the  notes  were  taken  as  a  mere  collateral  security. 
If  there  had  been  any  agreement  here  to  postpone  the  payment  of  the  original 
debt  without  the  consent  of  />eaAnn,  I  should  have  assented  to  the  objection, 
but  there  was  no  such  agreement.  The  only  question  is,  whether  there  was 
any  dealing  which  could  prejudice  the  other  partners.  If  the  plaintiff  had 
agreed  to  postpone  his  remedy  against  the  other  partners,  I  should  have  ac- 
ceded to  the  objection  ;  it  would  have  been  an  immediate  consequence  of  such 
an  agreement ;  but  the  plaintiff'  took  the  notes  on  the  express  condition,  that 
they  should  not  affect  die  security  which  he  already  held,  and  Jie  might  have 
proceeded  instantly  to  enforce  that  security.  I  accede  to  the  cases  which  have 
been  cited,  but  this  differs  from  them  in  this  material  circumstance,  that  the 
original  security  was  never  delivered  up. 


Jtrvit  and  Campbell  for  the  plaintiff. 
Ti^fping  and  Ga$dee  for  the  defendant. 


Verdict  for  the  plaintiff. 


k 


HIGGS  V.  DIXON. 

When  a  warrant  to  distrain  has  been  signed  by  an  attesting  witness,  that  witness  must 

be  called  to  prore  it. 

This  wss  an  action  of  trespass. 

On  producing  a  warrant  to  distrain,  which  was  in  the  hand-writing  of 
*isn  ^^  defendant,  it  ^appeared  that  it  had  been  signed  by  an  attesting 
^  witness. 

On  its  being  objected,  that  it  ought  to  be  proved  by  calling  the  attesting  wit- 
ness— 

Scarlett  contended,  that  the  case  was  not  like  that  of  a  bond  or  bill  of  ex- 
change, where  it  is  necessary  to  prove  the  instrument  by  means  of  the  attesting 
witness ;  but— 

Lord  Ellenborouoh  was  of  opinion,  that  there  was  no  ground  for  departiiy 
from  the  ordinary  rule. 


OLIVE  V.  EAMES. 

A  promise  made  by  the  book-keeper  of  a  carrier  at  the  office  to  make  compensation  for 
tke  loss  of  a  parcel  is  not  binding  apon  the  carrier,  unless  the  book-keeper  be  shown 
to  be  his  general  sgent. 

This  was  an  action  against  the  defendant  a  carrier  for  the  loss  of  a  parcel. 
Soon  aAer  the  loss  hm  happened,  a  friend  of  the  plamtiff 'a  went  to  the  office 
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where  the  parcel  had  heeii  delhrered,  le  make  im^uiry  aAer  it,  and  mw  there  the 
book-keeper  to  whom  the  jmrcel  had  been  delivered. 

The  counsel  for  the  plaintiff  was  examining  as  to  a  conversaticm  which  took 
place  upon  that  occasion,  when  the  book-keeper  made  an  offer  to  pay  51.  for 
the  parcel. 

This  was  objected  to  on  the  part  of  the  defendant 

*Lord  Ellenbokofoh.^— The  book-keeper  is  employed  by  his  prin^  rvioo 
eipal  merely  as  an  historian,  and  what  he  says  is  not  evidence  for  the  ^ 
purpose  of  binding  his  principal,  unless  yoii  prove  that  he  is  employed  as  a 
general  agent,  and  that  the  principal  ratifies  the  promises  which  he  makes. 

The  plaintiff  afterwards  obtained  a  verdict 

Scarlett  and  — —  for  the  plaintiff. 

Crtirney  and  ChUty^  for  the  defendant 


OILMAN  V.  COUSINS,  et  ah 

In  an  action  against  the  aMigneea  of  a  bankrupt  and  their  aervantfl,  the  proceedings  majr 
be  read  in  evidence,  where  no  notice  has  been  aiven  under  the  statute,  of  the  plaintiff's 
intention  to  dispute  the  bankruptcy,  although  there  are  other  defendants  on  toe  record 
besides  the  assignees. 

This  was  an  action  of  trespass,  for  breaking  and  entering  the  plaintiff's 
house,  and  taking  his  goods,  d^c. 

The  defence  was,  that  two  of  the  defendants  were  assignees  under  a  com- 
mission of  bankrupt  against  Gi/mo/t,  and  that  the  others  had  acted  aa  their 
servants  in  taking  possession  of  the  house  which  had  been  in  possession  of  the 
plaintiff  as  agent  of  the  assignees. 

No  notice  having  been  given  according  to  Sir  Samud  BomUly*$  act,  of  the 
plaintiff's  intention  to  dispute  the  bankruptcy,  d^c,  the  defendants  proposed  to 
read  the  proceedings  under  the  commission. 

*It  was  objected,  that  the  case  was  not  within  the  statute  as  to  notice,   r«|Qo 
since  there  were  other  defendants  besides  the  assigaees  upoa  the  record ;    ^ 
but — 

Baylev,  J.,  was  of  opinion,  that  since  die  other  defendants  justified  as  the 
servants  of  the  assignees,  the  case  was  within  the  statute,  and  the  proceedings 
were  read. 


COOKE  V.  MAXWELL. 

A  record  of  a  conviction  of  felony,  without  a  caption,  is  not  admissible  in  evidence  to  in« 

capacitate  a  witness. 

When  the  directions  which  have  been  given  by  a  defendant  to  his  sffent  cannot  be  read 
on  the  ground  of  public  policy,  the  agent  may  be  asked  whether  he  did  not  act  under  the 
direction  of  the  defendant. 

This  was  an  action  of  trespass  and  false  imprisonment 

The  plaintiff,  who  was  an  American  subject,  in  the  year  1813,  being  em- 
ployed in  the  African  trade,  purchased  a  factory  on  the  Rio  PongtiSf  in  Africa. 
The  defendant  was  the  governor  of  the  BrUi$h  colony,  Sierra  Leonid  and  the 
action  was  brought  apinst  him  for  having  unlawfuUy  arrest^  the  plaintiff  at  his 
factory  on  the  mo  Pongu$^  which  was  about  ninety  miles  distant  from  Sierra 
Leone,  within  the  district  of  Mungo  Catiie^  and  beyond  the  limits  of  the  col* 
•oy,  and  for  having  carried  away  stores  from  the  faotoiy  to  a  veiy  luge  amount^ 
Mid  destroyed  the  remainder. 
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The  defence  w%rch  was  attempted*,  was,  that  the  platniifi*  had  been  con* 
cerned  in  carrying;  on  aa  illegal  traffic  in  slaves ;  for  which  ofTence,  he  had  been 
tried  and  convifited  in  the  court  at  Sierra  Leone,  and  senteneed  to  trana- 
portation. 

^IgA-y       *A  witness  of  the  name  of  Brodie  having  been  caHed  on  the  part 
J   of  the  plaintiff^ — 

The  Attorney-General  for  the  defendant,  objected  to  his  competency,  on 
the  ground  that  he  had  been  convicted  of  trading  in  slaves  befoio  the  court  of 
Sierra  Leone,  and  an  instrument  was  produced  which  purported  to  be  an  in^ 
dfetment  against  Br9die  for  that  offence,  on  which  he  had  been  convicted,  and 
that  this  indictment  had  been  found  by  B.  Macdonaid,  and  his  fellows  upon 
oath. 

It  was  objected  on  the  part  of  the  plaintifH  that  this  was  not  sufficient  to* 
incapacitate  the  wilness,  since  there  was  no  caption  of  the  indictment ;  coneo* 
quently,  it  did  not  appear  that  it  had  been  found  by  any  persons,  or  in  any 
court  of  sufficient  authority,  neither  did  it  appear  that  the  party  was  a  Brifieh 
subject,  or  that  the  ofTenoe  was  committad  wi&ia  tb»  tenritoyies  of  Greai 
Britain. 

The  Attorney-General  in  answer,  contended,  that  so  long  as  the  conviction 
stood  unreversed,  it  was  to  be  considered  as  sufficient,  although  there  might  bo 
defects  in  it,  on  account  of  which  it  might  be  reversed  by  writ  of  error ;  but 
that  the  court  here  could  not  notice  these  objections,  since  it  would,  in  effect, 
be  deciding  as  a  court  of  error. 

Bayley,  J. — It  purports  to  be  an  indictment  and  conviction  ;  but  it  does  not 
*iafil  ^^^^  ^y  ^^^^  ^authority  the  indictment  was  found ;  it  is  imperfect  as  ^ 
-J  record,  without  the  caption^  since  it  does  not  appear  to  have  been  found 
by  any  persons  who  were  competent  to  find  an  indictment ;  besides  it  does  not 
allege  that  the  party  was  a  British  subject,  or  resident  within  the  British  terri* 
lory ;  and  if  it  doee  net  state  that  which  is  essential  to-  the  offence,  tlie  mere 
statement  that  a  fact  amounts  to  a  felony  will  not  render  it  a  felony. 


Major  Applefon,  who  had  immediately  caused  the  arrest  of  the  plaintiff*,  and 
who  had  given  the  immediate  orders  for  the  destruction  of  the  factory,  having 
been  called  as  a  witness  for  the  plaintiff,  in  order  to  prove  that  he  had  acted 
under  the  authority  and  direction  of  the  defendant,  stated,  that  his  orders  were 
in  writing,  and  demurred  to  the  production  of  them  on  the  ground,  that  it  would 
be  attended  with  inconvenience  to  the  public,  that  such  orders  shoidd  b^ 
divulged.  Upon  thia  objection  being  made,  the  witness  was  asked  genexally,. 
whether  he  had  done  any  thing  which  had  not  been  warranted  by  the  inatruo«> 
tions  which  he  had  received  from  the  defendant. 

The  Attorney^General  contended,  that  the  instructions  themselves  could  not 
be  read  in  evidence,  for  reasons  of  public  policy;  and  referred  to  a  case^  in. 
which  he  said,  that  Lord  Ellenborough  had  ruled,  that  a  letter  from  a  secretary 
^ISfil  ^^  state,  to  a  person  acting  under  his  authority  *could  not  be  read  in  evi« 
-^  dence.  And  that  supposing  the  document,  on  principles  of  public  policy* 
to  be  excluded,  no  parol  evidence  could  be  received  of  any  part,  since  this 
would  be  prejudical  to  the  party  to  be  affected  by  it,  since  part  would  be 
rerealed,  and  that  which  tended  to  give  an  explanation  of  it  in  favor  of  the 
party,  might  be  excluded.  The  written  instructions  to  Major  Appleton,  could 
not,  in  point  of  law,  be  produced ;  and  if  parol  evidence  were  to  be  admitted* 
tfaa  usual  rule  of  evidence  would  be  reversed  in  the  admission  of  parol  evi- 
denee,  to  affect  the  defendant,  whilst  he  was  deprived  of  the  opportunity  of 
ttmlanation. 

Batuey,  J.^-The  law  will  not  work  injustice,  and  if  the  document  caiinotv 
on  principles  of  public  policy  be  read  in  evidence,  the  effect  will  be  the  sam« 
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as  if  it  was  not  in  existence ;  and  you  may  prove,  not  the  contents  of  the 
instrument;  but  that  what  was  done  was  done  by  the  order  of  the  defendant 

Major  Appleton  afterwards  stated,  that  he  acted  under  the  direction  of  the 
defendant;  and  that  he  had  left  orders  for  the  destruction  of  the  factory;  and 
that  the  stores  which  were  not  taken  away  should  be  burnt. 


The  plaintiflr  afterwards  called  a  witness  to  prove  that  he  had  previously 
apprized  the  defendant  that  *the  steps  which  he  was  taking  against  tlie  r«|o« 
plaintiff  were  illegal ;  but—  L 

Raylev,  J.,  was  of  opinion,  that  in  an  action  of  trespass,  this  could  make  no 
difference  as  to  the  damages,  since  the  question  was' hot  whether  the  defendant 
had  acted  advisedly,  but  whether  he  had  acted  illegally. 

Verdict  for  the  plaintiff,  subject  to  a  reference  as  to  the  amount  of  the 
damages. 

Scarlett,  Marryatt,  Gumey,  and  TfUton,  for  the  plaintiff. 

Shepherd^  A.  G.,  Topping  and  Richardson^  for  the  defendant 


DOE  on  the  Demise  of  CUFF  v.  STRADLING. 

The  plaintiff  is  entitled  to  recover  in  ejectment,  although  it  appears  that  the  defendant, 
who  is  in  possession,  is  the  mere  servant  of  another  by  whose  permission  he  entered 
.  into  possession. 

• 

This  was  an  action  of  ejectment,  brought  to  recover  several  rooms  and  a 
yard  at  WhitechapeL 

It  appeared,  that  the  lessor  of  the  plaintiff  had  let  the  premises  in  question 
for  one  year  to  a  person  of  the  name  of  Fish ;  and  that  the  defendant  had 
entered  upon  the  premises  as  the  servant  of  Fishy  and,  by  permission  of  Fish, 
had  since  continued  in  possession  of  them  after  the  expiration  of  the  year. 

Chitty,  for  the  defendant,  contended,  that  since  tlie  defendant  was  merely 
Ae  servant  of  FUh,  the  action  could  not  be  maintained,  Fish  being  suU  in  pos- 
session; but-" 

*Bayley,  J.,  held  that  the  plaintiff  was  entitled  to  recover,  since  the  ryiog 
defendant  was  in  possession,  and  was  a  mere  trespasser.  L 

Verdict  accordingly. 

Marryattf  for  the  plaintiff. 

Chitty,  for  the  defendant 


The  CHURCHWARDENS  and  OVERSEERS  of  the  PARISH  of  ST. 

MARTIN  V.  WARREN. 

A  defendant's  liability  as  surety  in  a  bastardy  bond,  is  not  discharged  by  his  bankruptcy 

and  certificate* 

This  was  an  action  brought  by  the  churchwardens  and  overseers  of  the 
parish  of  St,  Martin,  against  the  defendant,  as  surety  in  a  bastardy  bond,  to 
recover  the  amount  of  the  ezpence  of  supporting  the  bastard  child  of  one 
tiMcrtnce.     One  of  the  pleas  was  the  bankruptcy  of  the  defendant,  and  the 
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quesdon  was,  whether  the  action  was  barred  by  the  bankruptcy  of  the  defend- 
ant, and  his  subsequent  certificate. 

Batlbt,  J.,  was  of  opinion,  that  the  action  was  not  barred,  bu    sared  the 
point  for  the  opinion  of  the  court. 

Verdict  for  the  plaintiffs. 

Scarlett  and  Taddy^  for  the  plaintifis. 

Gunity  and  Chitty^  for  the  defendant. 


*189l       *1^o  Court  of  King's  Bench  in  the  next  Easter  Term,  gave  judg- 


ment  for  the  pUintiffs. 


ADEY  t;.  BRIDGES  et  al. 

Id  an  aetion  ■gainst  the  sheriff  for  an  escape  on  mesne  process,  a  copy  of  the  writ  is  giTen 
in  evidence  bv  the  plaintiff,  and  the  aocament  contains  also  a  copy  of  the  sheriiPs 
return.  The  defendant  is  not  entitled  to  have  the  copy  of  the  return  read  as  part  of  the 
document.— ^In  such  an  action,  the  sheriff's  return  of  a  rescue  is  not  conclusiye. 

This  was  an  action  against  the  sheriff*  of  Middlesex,  The  declaration 
contained  three  counts ;  the  first,  was  for  suffering  John  Hurnfrey^  who  had 
been  arrested  at  the  suit  of  the  plaintifif  upon  mesne  process,  indorsed  for  200/. 
to  escape.  The  second  count  was,  for  not  arresting  the  defendant  when  they 
might;  and  the  third,  was  for  not  taking  a  bail-bond. 

The  writ  was  produced  returnable  in  one  month  of  Easter, 

Toppings  fo)r  the  defendant,  contended,  that  he  was  entitled  to  have  the 
sheriff  *s  return  read  in  evidence,  as  well  as  the  writ  itself;  since  part  of  a  docu- 
ment could  not  be  read  without  reading  the  whole. 

Scarlett^  for  the  plaintiff,  contended,  that  the  general  principle  did  not  apply 
to  the  present  case.  The  ground  of  the  rule  which  required  the  whole  of  a 
document  to  be  read,  was  this,  that  the  sense  of  one  part  might  be  materially 
altered  by  another  part;  but  here,  that  principle  did  not  apply,  since  the  writ 
^lOOl  ^^  perfectly  distinct  *from  the  return.  Where  an  answer  in  Chancery 
^  is  produced,  not  as  inter  partes^  but  by  way  of  confession,  the  bill  must 
be  read,  in  order  to  elucidate  the  meaning  of  the  answer,  but  the  replication  need 
not  be  read.  If  in  this  case,  the  original  writ  had  been  produced,  the  sheriff 
eould  not  have  read  his  indorsement  upon  it,  and  the  giving  a  copy  in  evidence, 
would  not  make  that  evidence,  which  would  not  have  been  evidence,  had  the 
original  been  produced. 

Topping  replied,  that  it  could  not  appear  until  the  return  was  read,  what 
light  it  would  throw  upon  the  subject;  but  contended,  that  the  whole  of  the 
document,  as  produced,  must  be  read,  although  the  plaintiff  might  have  pro> 
dnced  a  copy  of  part  only. 

HoLBOTD,  J.,  was  of  opinion,  that  the  defendant  was  not  entitled  to  hare  the 
return  read  as  part  of  the  document  produced  by  the  plaintiff. 


On  the  part  of  the  defendant,  it  was  proposed  to  prove,  that  the  sheriff  had 
letnroed  that  the  party  had  been  rescued,  and  it  was  contended,  that  this  return 
was  binding  in  the  present  action,  since  the  return  of  the  sheriff  becomes  a 
iseoid  of  the  court,  which  is  not  trarersablev  and  if  the  return  bad  been  &lse, 
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an  action  migkt  kaye  keen  kcoughl  for  the  ^Jae  Prtasn.  On  the  olhe»  haad^ 
*it  was  contended,  that  the  return  ^ade  by  the  ahenff  could  not  be  evi-  r««g| 
dence  for  himself;  -  -  L  ^'^* 

HoLROYD,  J.,  was  of  opinion  that  the  return  was  admiaailib  19  evideooe,  ba| 
that  it  could  not  be  conchisive  in  the  preaent  action ;  although  in  another  action 
it  would  be  so.  -         .       .  , 

The  sheriff's  return  of  a  rescue  was  acoosdingi^  read. 


Tbe  plaintiff  alVerwarda  had  a  verdict,  damag^a  90£. 
Scarlett,  Marryatt,  and  Eminasse  for  the  piaintiflf; 
Topping  and  nolt  for  the  defendant. 


TBELAWNEY  v.  COLMAN. 

Ix^  an  action  for  criminal  conYertAtipn,  6>^oof  that  a  letter  t^odticed  cqrre^fiondB,  as  to  ita 
cohte'ntQ,  with  a  letter  whtph  the  wife  wrote  to  her  hiisbandi  Vhibt  sate  Wa^  absent  from 
him,  (before  the  crinunal  intercourse,)  upon  a  Tisit  at  tb^  house  of  a'friend/and  which 
she  read  over  to  the  witness,  is  sofficient  to  warrant  the  reception  of  the  letter  in  evidence, 
although  no  explanation  is  given  of  the  cause  of  their  living  apart,  there  heing  no  ground 
to  suspect  coUttsion.—;Tbpji^m^nt  which  a  wiut^m.  forma  from  tha  coxuuyst  tuijd  ex- 
pressions of  the  wife  t/{  ner'^tupaofL  whilst  abj^  liv^s  i^art  from  hlnij,' as  to  ner  ailectioa 
for  him  19  (Bvidi^nceJ  '      '^ '  '  '       '"  '      **  *   '"*' " 

This  was  an  action  Ibr  criminal  conveisation  vfith  the.  pbintiCa.  wi^. 

It  appeared  that  the  wife  of  the  plaintiff*,  who  *was  a.  midahipman  in  r«|OA- 
the  navy  during  a  temporary  absence  from  her  husband,  wa#  upon  a  k 
visit  at  the  house  of  a  friend  at  Hinckley,  in  Leiceitershire, 

A  witness  vfho  became  acquainted  with  her,  during  her  atay  there,  was  ex- 
amined as  to  the  judgment  which  she  had  formed  during  her  acquaintance  o£ 
Mrs.  7Ve/au;ney*9  affection  for  her  husband;  and,  upon,  an  objection  being 
taken  to  this  evidence, 

HoLROYD,  J.,  ^as  of  opinion,  that  the  judgment  which  thawitneas  had  fonned^ 
from  the  anxiety  which  the  wife  had  expressed  concerning  her  husband,  and 
from  her  mode  of  speaking  of  him  during  her  absence,  from  him  wa^  evidence. 


The  same  witness,  stated,  that  Mrs.  TVe/mAney  usually  wrote. to  her  husband? 
once  or  twice  a  week,  and  that  she  frequently  read  such  letters  to  the  witness ; 
and  a  letter  purporting  to  have  been  written  by  Mrs.  Treiawney  to  her  husband, 
and  bearing  the  Hinckley  post-mark,  was  produced,  and  the  witness,  on  reading 
this  letter,  stated,  that  the  contents  brought  to  her  recollection  the  content?  of  a> 
letter  which  Mrs.  Treiawney  had  read  to  her,  but  which  she  had  not  read  heiw> 
self.     It  was  then  proposed  to  read  this  letter  in  evidence. 

Gumey  for  the  defendant  objected  to  this  evidence*  In  jSitnania^v.  Crooke, 
4  Esp.  39,  it  had  *heen  held  by  Lord  Kenyan,  that  a  letter  written  by  rmigo 
the  wife  to  the  husband,  could  not  be  read  in  an  action  for  criminal  con-  *- 
versation,  without  strict  proof  that  it  was  written  at  a  time  when  there  was 
no  suspicion  of  misconduct;  it  was  necessary  to  prove,  that  the  letter  had 
existence  at  the  time  of  the  date.  Here  the  only  evidence  is,  th^t  the  lady 
wrote  letters,  and  recited  aomething  which,  she  had  written;  but  thia  ia  all  co% 
sistent  with  the  supposition,  that  the  liattei:.w.aa  Muitteq  the  very^  last  weelf^ 
Such  evidence  is  to  be  watched  with  jealousy,  and  it  is  necessary  tiiat  the  waM 
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ness  should  herself  have  read  the  letter;  the  taking  the  contents  from  another  is 
not  sufficient,  because  the  v?liics8  had  n6  hl^tiite  of  judging  whether  the  letter 
was  truly  recited,  and  whether  the  whole  of  the  contents  were  the  same. 

HoutoYD,  J.— ^The  intent  of  reading  the  letter  in  evidence  is,  to  show  what 
waiB  die  stat^  of  the  wife's  miitd  and  affections  at  the  time  When  the  letter  was 
%rntten.  The  iett^  alone,  Without  further  proof,  i^  not  Sufficient,  because  it 
might  have  been  fabricated  since,  and  some  evidence  is  necessary  to  show  that 
it  was  not  subsequently  written.  ,  The  witness  here  states,  that  she  sate  by  her 
Whilst  she  Wrotfe  the  letter,  ahd  Uiat  the  contents  of  ttie  tetter  produced  cor« 
responds  with  that  Which.  Wail  i^ead  to  her.  This  t  think  is  6umclent  to  War- 
fant  the  reception  of  this  letter  1^  evidence. 

h\QAi       *T\te  plaintfd'aftserwiards  obtained  a  verdict  damages  OOOif; 
J       Seairlett  i&nd  Poildck  for  the  plaintiff. 

iSumeg  and  JeMCjr,  fck  the  defendant. 


In  the  ensuing  term,  Guhiey  moved  for  a  rule  nui  for  a  hew  trial ;  and  in- 
fisted  that  the  letters  ought  not  to  have  been  received  without  some  exp!knatioii 
of  the  reason  why  the  plaintift*  and  his  wife  were  living  apart  at  the  time  the 
w£tef  was  written ;  but—* 

The  court  refused  the  rule. 


IN  THE  KtNG'S  fi£NdB. 

^Utingn  after  i\%nUy  term. 


g11i1i>halL 


ROBINSON  V.  WILLlSi 

Slmdei^ VtriADce. 

» 

Trm  was  an  aetioh  for  slander. 

The  Words  laid  in  the  declaration  were»  ^<  Yoii  are  a  thief;  )rou  stole  one  ol 
my  sheep,  and  klUed  it;  I  fofind  the  skin  in  your  yard." 
The  words,  as   proved   in  evidence,   were,   **Yoil  stole  iby  sheep  ami 

killed  it." 

-  *  Scarlett  objected,  that  there  was  a  hiitierial  variance  between  the 

'^"^J  expressions^  my  sheep,  and  ohe  of  my  sheep;  but^— 

tx)rd  Ellenborouoh  oVer-ruled  the  objection,  obserting,  that  the  words  yoa 
killed  it,  showed  that  one  she^p  bnly  Was  meanii 

VerAct  fdr  ik6  i>iaiiitifl;  damages  5/. 

iiarrj/ait  and  JSiptnaan^  for  the  ptaintiis; 

Siwrkii  for  the  defendant.  .  , 

i  I 
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HARRHY  V.  WALL. 

A.  a  creditor  of  B.  executes  a  composition  deed,  without  specify ingf  the  amount  of  his 
demand,  he  thereby  binds  himself  to  the  extent  of  his  claim,  althoufi^h  the  terras  of  the 
deed  are,  to  take  the  composition  for  the  sums  set  opposite  to  the  respective  names 
of  the  creditors  who  execute  the  deed. 

This  was  an  actia:  by  the  plaintiff,  the  payee,  against  the  maker  of  a  promis- 
•ory  note,  dated  October  12di,  1816,  at  two  months  after  date. 

It  appeared,  that  afler  the  note  was  given,  and  before  it  became  due,  a  com- 
position deed,  dated,  20th  October ,  1816,  had  been  executed  between  the 
defendant  and  some  of  her  creditors,  by  which  the  latter  had  agreed  to  take  3«. 
6(/.  in  the  pound  in  satisfaction  of  the  respective  debts  set  opposite  to  their 
names,  and  by  which  she  conveyed  her  property  to  two  trustees,  who  were' 
also  parties  to  the  deed  for  the  benefit  of  her  creditors.  This  had  been  exe- 
cuted by  the  plaintiff,  who  when  he  signed  the  deed,  said  that  he  would  not 
specify  the  amount  of  his  debt;  the  amount  was  not  specified  upon  the  deed. 
When  the  plaintiff  was  called  upon  *afterwards  to  specify  his  debt,  he  r«|QA 
said  that  he  expected  the  note  to  be  paid.  The  deed  contained  a  cove-  I- 
nant  oh  the  part  of  the  creditors,  that  if  the  defendant  should  on  or  before  the 
17th  o(  January,  pay  or  cause  to  be  paid  the  said  composition  of  3«.  6(f.  in  thr 
pound ;  then  they  would  execute  releases  in  bar  of  all  demands,  and  they  fur- 
ther covenanted,  that  they  would  not  within  the  time  granted  for  payment, 
attach  or  molest  the  said  defendant.  At  the  time  when  the  plaintiff  signed  the 
deed,  the  note  had  been  indorsed  by  him,  and- paid  by  him  to  Buckle  4*  Co,, 
bankers,  at  Newport,  on  his  account,  and  credit  had  been  given  to  him  for  the 
amount  The  note  was  in  the  hands  of  Buckle  4*  Co.  when  it  became  due  and 
was  dishonored ;  it  was  then  returned  to  the  plaintiff  by  Buckle  4*  Co.,  and  he 
was  debited  with  the  amojint.  It  appeared  also,  that  there  was  sufficient  pro- 
perty in  the  hands  of  the  trustees  lo  satisfy  tlie  compounded  claims,  and  the 
plaintiff  might  have  received  the  amount,  as  well  as  the  other  creditors;  he  had 
a  claim  against  the  defendant  for  goods  sold  and  delivered,  as  well  as  upon  the 
note.     Several  creditors  signed  the  deed  afler  the  plaintiff. 

Scarlett  for  the  defendant,  insisted,  first  that  there  had  been  no  sufficient 
execution  of  the  deed  by  the  plaintiff  to  bind  him,  since  the  instrument 
was  to  be  considered  as  binding  with  respect  to  those  debts  only,  which 
were  set  down  opposite  to  the  name  of  each  creditor,  and  *was  r«|g.« 
not  complete  till  then,  and  that  he  was  liable  only  on  the  cove-  ^ 
nant  to  release  in  future'.  In  the  case  of  Taylor  v.  Homersham,  it  had 
been  held,  that  the  obligation  was  to  be  limited  by  the  recital  in  the  deed. 
Those  who  signed  afler  the  plaintiff  could  not  be  misled,  since  they  would  see 
that  the  blank  had  been  left  opposite  to  his  name.  He  contended,  2dly,  that 
the  plaintiff  was  at  all  events  bound  as  to  claims  then  existing  only;  and  that 
since  the  plaintiff  had  indorsed  the  note  over  before  he  executed  the  deed,  his 
claim  to  recover  on  the  note,  which  was  afterwards  dishonored  and  reCunied  to 
him,  could  not  be  barred. 

Marry  aft  for  the  defendant,  answered,  that  by  the  terms  of  the  deed  the 
plaintiff  had  agreed  to  take  d«.  6c/.  in  the  pound,  in  full  satisfaction  of  his  claim. 
In  the  case  of  Holmer  v.  Finer  1  Esp.  131.,  it  was  held,  that  if  a  creditor 
signed  under  a  composition  deed  at  all,  his  engagement  was  co-extensive  with 
his  demand.  In  the  case  of  Taylor  v.  Hotnersham,  the  composition  was  for  a 
precise  sum.  And  2dly,  the  fact  that  the  note  was  not  in  the  plaintiff's  hands 
at  the  time,  was  not  communicated  to  the  defendant  or  to  the  other  creditorst 
and  the  note  had  been  merely  placed  in  the  hands  of  the  plaintiff 's  own  bankers. 

Lord  Ellenborouoh. — If  the  plaintiff  had  made  a  reserve  for  a  future  spe- 
cification of  his  debt,  and  had  executed  the  deed  as  an  escrow  only,  I  shoidd 
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*lOft1  *^*^  entertained  no  doubt  upon  the  question  ;  but  be  baa  executed  tho 
-^  deed  without  any  qualification,  and  the  leaving  a  blank  instead  of  spe* 
cifying  the  amount  of  his  debt,  is  a  circumstance  to  which  other  creditors  might 
have  objected,  but  to  which  he  cannot  object.  It  was  not  competent  to  him  to 
carve  out  his  claims  and  to  sign  for  part  only.  If  a  creditor  signs  a  deed  of  this 
nature,  and  declines  to  specify  the  amount  of  the  debt  for  which  he  compounds, 
he  should  not  subscribe  his  name  in  an  unqualified  manner,  which  may  have 
the  effect  of  inducing  others  to  sign,  under  the  impression  that  he  has  com- 
pounded for  the  whole  of  his  demand.  I  am  of  opinion,  that  he  has  bound  him- 
self, although  he  has  not  specified  his  debt,  to  take  the  composition  of  3«.  6d. 
in  the  pound  for  all  his  debts,  whatever  the  amount  may  be. 

Plaintifif  nonsuited,  with  leave  to  move  to  set  aside  the  nonsuit  and  enter  a 
verdict  for  the  plaintifi*. 

Scarlett  and  CampbtU^  for  the  plainttflr. 

Martyait  and  PuUtr^  for  the  defendant. 


In  the  ensuing^  term  Campbell,  for  the  plaintiiT,  moved  accordingly,  but  tho 

court  concurred  with  his  Lordship,  and  observed,  that  if  Buckie  I*  Co.  were 

indorsees  f.)r  value,  then  they  were  creditors  of  the  defendant  for  the  amount  of 

*100n  ^^  note,  but  that  they  were  mere  agents  of  the  plaintifif,  who  was  *  there* 

-*  fore  a  creditor  of  the  defendants  on  the  note  when  he  executed  the  deed* 


YORK  SUMMER  ASSIZES 


DOE  on  the  Demise  of  BLAND  v.  SMITH. 

Alenorinejectment.whoclaiinautle  as  apurchaaer  from  the  sheriff  who  sells  by  virtue  of 
tiJUfifaciLM,  at  the  suit  of  such  lessor,  must  prove  the  judgment  as  well  as  ibe  writ. 

This  was  an  action  of  ejectment  brought  to  recover  certain  premises  in  the 
possession  of  the  defendant.  Smith. 

The  lessor  of  the  plaintiff  relied  upon  proof,  that  the  house  in  question 
had  been  purchased  by  him  from  the  sheriff,  who  sold  them  under  a  writ  of 
fieri  facias^  issued  against  the  defendant,  at  the  suit  ofBland^  the  lessor  of  the 
plaintiff;  the  writ  was  produced,  and  the  sale  proved. 

On  the  part  of  the  defendant  it  was  contended,  that  the  plaintiff  must  prove 
the  judgment  as  well  as  the  writ. 

On  the  part  of  the  plaintiff  it  was  answered,  that  a  purchaser  from  the  sheriff 
had  nothing  to  do  with  the  judgment;  the  lessor  of  the  plaintiff  did  not  claim  as 
a  judgment  creditor,  but  as  any  other  purchaser  under  a  public  sale  by  the 
sheriff,  who  could  not  be  at  all  affected  by  any  vice  in  the  judgment  itself;  for 
if  the  judgment  were  to  be  set  aside,  the  sale  by  tlie  sheriff  would  still  remain 
unimpeached. 

For  the  defendant  it  was  replied,  that  the  lessor  of  the  plaintiff  was  privy  lo 
•2001  ^  ^^°  judgment,  *ani  therefore  that  any  rule  in  favor  of  a  stranger, 
-^  did  not  apply  to  their  case. 

Wood,  Baron,  inclined  to  the  opinion,  that  the  evidence  of  the  writ  to  the 
sheriff,  and  the  sale  by  him,  were  sufficient  without  proof  of  the  judgment,  but 
leserved  the  point. 


g76  Tealbt  v.  GAftcoMKE.  N.  p.  1817.  [MO 

Kame  and  TIndaU,  for  the  lessor  of  the  plminliSl 
Richardion^  for  the  dpfrnilwit. 


Hie  Court  of  JSHnff*  Bench  were  of  opinion,  that  the  judgment  ought  to 
have  heen  proved,  and  disected  a  nonsuit  to  be  entered. 


KAY  et  aL  Assignees  of  HOLDSWOKTH  0.  STEAD. 

In  tn  action  hj  the  assignees  of  a  bankrupt,  where  the  iirooce^ngs  under  the  commuBion. 
are  read  by  virtue  of  the  statute ;  a  depovttiim,  in  which  it  is  stated,  that  the  deponent 
saw  the  bankrupt  execute  an  assignment  of  all  his  effectSi  &c.  is  sufficient  evidence  of 
the  act  of  bankruptcy,  without  producing  the  assignment. 

This  was  an  action  of  assumpsit  by  (he  plaintifis*  as  tlie  assignees  of  Haids" 
worthy  a  bankrupt,  for  goods  sold  and  dcdivered  by  the  bankrupt,  before  his 
bankruptcy,  to  tiie  defendant. 

No  notice  of  disputing  the  bankruptcy  having  been  given,  accordii^  to  the 
provisions  of  the  statute  49  G.  3.  c.  121.  m*  10.  the  proceediogs  under  &e  com- 
mission, were  read  in  evidence. 

*ln  the  deposition  which  was  read,  in  order  to  prove  the  act  of  bank-   r-MAi 
Tuptcy,  it  was  stated,  that  the  deponent  had  witnessed  the  execution  (by  L 
the  bankrupt)  of  a  deed  of  assignment,  of  the  whole  of  tlie  bankrupt's  effects, 
to  one  Benjamin  Dawson^  as  a  trustee  for  the  creditors,  with  power  to  dispose 
of  the  same  for  the  benefit  of  the  creditors. 

Willianis,  for  the  defembot  objected,  that  this  was  not  sufficient  evide-^oe  of 
the  act  of  bankruptcy,  without  the  production  of  the  deed  itself,  since  the  statute 
merely  made  the  depositions  evidence,  without  at  all  altering  the  rules  of  the 
evidence ;  and  that  consequently  the  effect  was  just  the  same  as  if  a  witness 
had  been  called,  and  had  sMted,  that  he  had  seea  a  deed  of  assignment  duly 
executed,  but  without  producing  the  deed  itself ;  bu^ 

WooB,  B.,  was  of  opinion,  that  the  deposition  was  sotfRciend  evidence  of  tiie 
assignment,  without  producing  the  deed  itself,  and  the  plainlifis  had  a  verdict 

Hardy  and  StarkU^  for  the  plaintifb. 

H^UamSj  for  the  defendant. 
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la  an  action  against  the  sherifT,  in  order  to  connect  him  with  the  act  of  his  bailiff,  it  is  so^ 
fieient  to  produce  tiie  writ,  with  the  name  of  the  bailtif  indorsed  Qpon  it,  in  the  sherifTs 
office  ;  it  beinf  tlw  course  m  the  sberiif  *s  office^  to  iodone  npoa  ths  writ,  the  name  af 
the  baiiiff  by  wliom  it  is  to  be  •aecuced. 


This  was  an  action  against  the  sheriff  of  Yorkshire^  for  the  act  of  his 
In  order  to  connect  the  defendant  with  the  bailiff,  the  plaintiff  offered  in  evi- 
dence the  writ,  with  the  name  of  the  bailiff  indorsed  upon  it;  it  was  also  provedf 
that  the  writ  had  been  sent  to  the  under-sheriff's  omee,  where  the  name  of  ihe 
bailiff  had  been  indorsed  upon  it ;  and  it  was  proved  to  be  iie  custom  of  the 
•ffice  to  indorse  upon  the  writ»  the  name  of  this  bailiff  wfai^  is  to  execola  the 
process. 
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HUkardMf^  for  Uw  deleadiuitv  ^it^jeoledi  IhM  thk  wm  Mi  sufficient  iritfiott 
also  producing  the  warrant ;  but— 

RiCHAR])6«  C.  B.,  was  of  opmioii,  ihat  this  evideiioe  was  sufficient  to  contiect 
lbs  defeadont  with  the  act  of  the  hailifi;  and  Ifes  aots  of  the  latter  were  aceord* 
imly  admitted  in  evidence^t 

ScarUti  aad  Pmtk,  for  the  plaintit*. 

RiehoFdiont  for  the  defendant. 

t  See  Tflfr  ▼•  Tbs  Duke  of  Leeds,  infra  ind  Blaidk,  ▼.  Anher,  Cowp,  66. 


•203]  •ROBERTS  v.  SIMPSON. 

A  defendant  who  has  worked  coal  mines  without  interruption,  in  pursuance  of  an  acree* 
ment  with  the  owner,  cannot,  upon  the  trial  of  an  action  against  him  for  a  breach  of 
the  element,  compel  a  third  person  to  produce  his  title  deeds,  by  virtue  of  which  he 
8  entitled  to  the  legal  estate  in  which  the  premises  are  situated,  as  a  trustee. 

This  was  an  action  on  a  special  agreement  relating  to  certain  coal  mines, 
ind  also  for  «se  and  oeevpsSMSi. 

On  the  part  of  flw  defendanl  it  was  contended  Aat  the  ptaintifr  had  conveyed 
the  estate  containing  the  coal  mine  to  a  trustee  in  fee  ;  but  it  did  not  appear,  nor 
was  it  suggested,  that  the  d^endant  had  ever  been  prevented  iirom  working  the 
mines  according  to  die  agreettent. 

The  trustee  having  ^en  served  with  a  subpctna  duces  tecum,  to  produce 
Ins  tide  deeds  belonging  to  the  estate,  demurred  to  the  production,  and — 

Richards,  O.  B.,  held,  diat  he  could  not  be  coiftpeUed  to  produce  them.t 

Scarlett  and  Kichetrdecfn  for  the  plainftiff. 

BaBotk^  Serjt.,  and  IMtttdiic^  for  the  defendant. 

t0Be  OepdegkSt.  Lemis,  tupfa.  Vol  L  9S. 


<204]  'ANDfiRSON  V.  SANDEltSON. 

Where  the  wife  of  the  defendant  alone  transacts  the  business  at  home,  and  purchases  all 
the  articles  used  in  their  trade,  her  admission  as  t6  the  statA  of  the  accounts  between 
IbB  planniiC  ^s  has  sttpptM  gosds  t«  her  to  be  Hied  in  the  fvads,  and  her  husband  is 
svideoee  agaiast  the  Utter. 

This  was  an  action  h/t  goods  sold  and  deUversd*  l*he  defendant  had 
pleaded  the  general  issue^  and  the  statute  of  limitations* 

The  only  question  was,  whether  the  action  had  been  barred  by  the  slatnte 
of  lirailations.  In  order  to  take  the  case  out  of  the  staSute,  it  was  proposed  to 
give  in  evidence,  admissioiis  nuide  by  the  wife  of  the  defendant.  It  was  proved 
that  the  defendant  himself  was  usoally  occupied  in  traveUkig  about  the  countify, 
fer  tlie  purpose  of  vend^  his  eakes  and  coBfectioiiary«  and  that  his  wife  com* 
ducted  the  business  at  homer  and  had  acted  as  her  husband's  agent  in  bttyiBd| 
and  selling  articles  in  the  way  of  their  business }  thai  she  usually  purchased 
the  flour  whieh  they  used ;  the  present  demand  was  for  flour  to  bo  used  in  the 
eomsse  of  their  trade ;  under  these  circumstances,  it  was  contended  on  the  part 
of  the  plaintiff,  that  the  husband  had  constituted  his  wife  his  agent  for  the 
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agement  of  his  businefls,  and  that  her  admission  was  sufficient  to  take  the  case 
cut  of  the  statute  of  limitations. 

This  evidence  was  objected  to  on  the  part  of  the  defendant ;  butr-^ 

Richards,  C.  B.,  was  of  opinion,  that  the  evidence,  under  the  circumstances, 
was  admissible,  the  wife  was  the  only  person  accustomed  to  purchase  such 
ffoods,  and  she  was  therefore  the  agent  *of  the  husband  to  transact  such  tmas 
business,  and  he  was  consequently  bound  by  her  admission,  as  to  the  ^ 
state  of  the  accounts.! 

Verdict  for  the  plaintiff. 

Siarkie  fur  the  plaintiff. 

WUliavM  and  GUhy^  for  the  defendant. 

t  See  Bentley  v.  Cooke,  2  T.  R.  265.    Barker  ▼.  Dixie,  Cas.  temp.  Hard.  352.    Dame  t. 
DinuH>ody,A  T.  R.  678.  3  P.  W.  238,  Salk.  350,  Vem.  60. 


REX  V.  MEAD  et  al. 

In  order  to  make  the  killing  a  bailiff,  in  resisting  the  exacvfion  of  mesne  process  in  a  civil 
action  amount  to  murder,  it  seems  to  be  necessary  to  proTe  the  wrtl  as  well  as  the 
sheriff's  warrant  to  the  bailiff. 


And  such  homicide  will  not  amount  to  murder,  if  the  bailiff  attempt  to  execute  a  writ 

without  a  non  omitUu  clause  within  an  exclusive  liberty. 

This  was  an  indictment  under  the  statute  of  43  G.  3.  e.  58.,  for  maliciously 
cutting  one  Joseph  Droits  with  an  axe,  with  intent  to  murder  him. 

A  plaintiff  of  the  name  of  Dawson  had  sued  out  a  bailable  latitat  against 
William  Meadt  one  of  the  defendants,  directed  to  the  sheriff  of  Yorkshire} 
this  writ  was  not  produced  at  the  trial,  but  a  warrant  was  produced,  and  was 
proved  to  have  been  duly  signed  and  sealed  in  the  under-sheriff's  office,  di« 
rected  to  Morley,  a  bailiff,  and  two  others,  in  the  usual  form,  directing  them 
to  arrest  William  Mead,  Joseph  Droit  had  acted  as  the  assistant  of  me  bai« 
liffs,  in  attempting  to  execute  this  warrant :  and  it  is  in  resisting  the  execution 
of  this  warrant  that  the  offence  was  alleged  to  have  been  committed. 

*Gilhy  for  the  prisoners,  objected,  that  it  was  necessary  to  prove  the  rMQA 
writ  as  well  as  the  warrant,  since  the  bailiff  was  merely  the  minister  ^ 
of  the  sheriff,  and  could  not  be  in  a  better  situation  than  the  sheriff  would 
have  been  in,  had  he  executed  the  process  himself,  and  he  would  have  been  a 
trespasser,  if  he  had  not  shown  the  writ. 

Tindall  and  Starkie  for  tiie  prosecution,  contended,  that  the  situation  of  the 
bailiff  was  very  different  from  that  of  the  sheriff,  the  bailiff  had  nothing  to  look 
to  but  the  warrant,  he  knew  no  other  authority,  and  it  was  sufficient  for  his 
protection  that  the  warrant  was  legal  in  its  frame,  llie  legality  of  the  warrant, 
as  collected  from  the  contents,  appeared  in  the  decisions  upon  the  subject,  to  be 
considered  the  proper  test,  where,  upon  prosecutions  for  murder,  the  question 
turned  upon  the  authority  of  the  officer  to  arrest ;  and  tliey  referred  to  Harrises 
case.  East,  P.  C.  addenda  18,  and  Sir  M,  Foster's  Discourses,  C.  8.  s.  8, 
That  it  was  the  duty  of  a  party,  against  whom  a  warrant  was  directed,  and 
which  was  regular  in  its  frame,  to  submit  himself  in  the  first  instance,  to  the 
authority  of  the  law,  and  he  might  afterwards,  if  the  arrest  was  not  a  1^1  one, 
obtain  redress  by  means  of  a  civil  action. 

Wood,  Baron,  intimated  his  opinion,  that  the  proof  of  the  warrant,  without 
proof  of  the  writ  also,  was  insufficient ;  but  said  that  he  would  hear  the  further 
eircumstances  of  the  case. 
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*207l  *^'  afterwards  appeared  that  the  warrant  had  been  executed  npon 
-^  FFUliam  Mead  at  Stanton  Dale^  within  the  liberty  oi  Pickering  Lyth; 
and  the  nnder^heriff  for  the  county  of  York  stated,  that  whenever  warrants 
were  to  be  executed  within  that  liberty,  they  were  directed  to  the  chief  bailijST 
of  the  liberty,  who  made  his  return  to  them :  and  that  warrants  in  such  cases 
were  never  directed  to  the  bailiflfs  of  the  sheriff  of  the  county  of  York. 

On  the  part  of  the  prosecution,  it  was  submitted,  that  although  a  bailiff  who 
arrested  a  defendant  within  a  liberty  without  a  nan  omittaa  clause  in  the  writ 
might  be  amenable  to  the  lord,  the  arrest  could  not  be  considered  as  a  trespass 
against  the  defendant  himself;  but— ^ 

Wood,  Raron,  was  of  opinion,  that  a  bailiff,  under  such  circumstances,  must 
be  considered  as  a  trespasser,!  and  the  prisoners  were  acquitted. 

Tlndali  and  Starkie,  for  the  prosecution. 

Gilby  for  the  prisoner. 

See  Hale,  H.  P.  C.  458.,  where  it  is  laid  down,  that  if  the  process  be  executed  out  of 
the  jurisdiction  of  the  court,  the  killinff  of  the  minister  is  only  manslaughter ;  and  so  it  it, 
if  the  issuing  of  the  process  were  voiaand  coram  non  judiee. 


•208]  'TOWN  OF  NEWCASTLE-UPON-TYNE. 


REX  V.  SMITH. 

In  order  to  warrant  the  admission  of  a  deposition  of  the  deceased  against  the  prisoner,  on 
an  indictment  for  murder,  it  is  not  necessary  that  the  prisoner  should  have  been  present 
the  whole  of  the  time  during  which  the  deposition  was  taken,  the  deponent  having  been 
re-sworn  in  the  presence  of  the  prisoner,  and  the  part  of  the  deposition,  whicn  had 
already  been  taken,  having  been  read  over  to  the  prisoner  and  sworn  by  the  deponent 
to  be  true. 

The  prisoner  was  indicted  for  the  wilful  murder  of  Charles  Stuart,  on  the 
night  of  the  3d  of  September,  1816. 

It  appeared  that  the  prisoner,  on  the  4th  of  September,  was  brought  before 
two  magistrates  upon  a  chai^  of  assaulting  Charles  Stuart,  and  of  having 
robbed  a  manufactory  which  Stuart  had  been  employed  to  guard.  The  prin- 
cipal question  was,  as  to  the  admissibility  of  the  deposition  of  the  deceased, 
which  was  taken  before  the  magistrates  upon  that  occasion,  under  the  following 
circumstances. 

The  clerk  of  the  magistrates  took  down  the  deposition  of  the  deceased,  which 
be  produced  at  the  time.  The  oath  was  administered  to  the  deceased  before 
any  part  of  the  deposition  was  written,  and  the  clerk  then  proceeded  to  take 
down  his  statement.  The  prisoner  was  not  present  wheA  the  deceased  com- 
menced his  statement,  and  when  the  magistrate*s  clerk  began  to  take  it  down 
in  writing.  The  prisoner  was  brought  into  the  room,  before  the  examination 
•20fl1  ^^  finished,  and  before  the  last  *three  lines  were  written  down.  The 
-^  prisoner  was  then  informed  that  the  magistrates  were  taking  the  deposi- 
tion and  he  was  desired  to  attend.  The  oath  was  then  again  administered  to 
the  deceased,  in  the  presence  of  the  prisoner,  and  the  whole  of  the  deposition, 
which  had  been  already  committed  to  writing  from  the  mouth  of  tlie  deceased, 
was  read  over  to  the  prisoner  very  distincdy  and  slowly.  AiVer  this  had  been 
done,  the  deceased  was  asked,  in  the  presence  and  hearing  of  the  prisoner, 
whether  what  had  been  so  written  was  true,  and  what  he  meant  to  say,  and  tlie 
«)ecea8ed  answered  that  it  was  perfecdy  correct.    The  magistrates  then  pror 


980  Rex  v.  Surra.  N.  P.  1817.  [^^9 

^eeed^  to  examine  th«  dtcc— ed  fetther,  sfid  llie  deceased  stated,  lA  the  presence 
tad  lieariiif  of  thse  priMi^i>  ihst  Vhich  wto  slated  in  tkxe  last  three  iiiies  of  the 
deposition  of  the  deoeasbd.  The  decease  npjpemed  to  he  perfeetljr  ^Ueeted 
kt  the  time* 

The  prisdner  was  asked  ^Aerward#v  whether  he  chose  to  ^t  any  questions 
to  the  dieceased,  but  ke  did  116I  ask  any,  he  merely  said,  ''God  forgive  yoU, 
<?AaWe9**'  The  fteeeased  fti^ned  the  depositiott  in  the  presetice  of  the  maffis- 
^rales^  and  of  ^  prisoner,  and  after  he  had  signed  it,  the  magistifates  signed  it 
in  the  presence  oC  the  deeeaaed,  and  of  the  prisoner. 

On  the  part  of  the  prisoner  it  was  objected^  that  the  deposition  Hf  the  deceased 
-eonld  not  be  read  in  Evidence;  first,  b^canse  the  prisoner  did  not  hear  the  ques- 
tions put  or  the  answers  given,  and  had  not  had  the  opportunity  of  seeing  the 
manner  in  *which  the  answers  were  given,  except  as  to  ^  last  three  tmi  a 
lines  of  the  deposition,  and,  therefore,  it  was  contended,  ^t  the  case  ^ 
did  not  come  within  the  statutes  1  d^  2  Philip  and  Mary,  c.  13,  and  2  d&  3 
PhUip  and  Mary,  Ci  l(\  which  made  depositions  in  ally  ^aSe  evidence ;  and 
Secondly,  because  the  examination  undef  those  statutes  is  Confined  to  th^ 
offence  with  which  the  prisoner  is  charged  at  the  time ;  that  the  prisoner,  in 
this  case,  was  charged  with  an  assault  and  robbery,  and,  therefore,  although  the 
deposition  in  question  might  possibly  have  been  admissible  in  evidence,  upon 
an  indictment  for  the  assault,  or  for  the  robbery,  it  could  not  be  admitted  upon 
the  trial  of  the  present  charge,  which  was  for  murder,  no  such  offence  having 
been  committed  at  tlie  time  when  the  deposition  was  taken  $  bu^^ 

Richards,  C.  B.,  Wad  of  dpinion,  that  the  evidence  was  admissible,  since  the 
deceased  had  been  re -sworn  in  the  presence  of  the  prisoner,  and  had  repeated 
what  he  had  stated  before,  and  the  prisoner,  therefore,  had  had  an  opportunity 
of  cross-examining  him.  His  lordship  also  cited  the  case  of  the  King  v.  RaiU 
burne^i  where  the  deceased  h^d  beeh  examined  in  the  presence  of  the  prisoner, 
and  the  deposition  had  been  read  upon  the  trial. 

The  jury  found  tbe  prisoner  guilty. 

Mehardnon  and  Otty,  for  the  phiaecnflion» 
Aidtrifmf  ftk  the  prisoner. 


*RicitAiiDS»  C.  B.»  afbtwafdd  respited  the  eteetitidnv  in  erde^  that  the  r^i  1 
opinion  of  the  twelve  judges  might  be  tak^ni  as  to  the  admiBstbthty  of   ^ 
Qiis  evidence,  and  a  gi^t  majority  of  the  jtalgei  being  of  opitthm  that  the  evi* 
dence  had  beeA  properly  i^cetved^  the  pHsdner  was  execated^ 

t  1  Leach,  C.  C.  L.  512»  3d.  Ed. 

X  I  have  been  informed  that  all  the  judgea  were  preaent  except  Gibbs,  L.  C.  J.;  and 
that  ten  out  of  the  elevet)  ti^ho  were  present,  where  of  opinion,  tHdt  the  evidence  had 
been  properly  received.  The  two  atatnres  of  Philip  and  Mar§  sib^tA  td  have  been  passed 
without  any  direct  intention  on  the  part  of  the  legislature,  to  iwt  tfae  examinations  and 
depositions  as  evidence  upon  the  trials  of  felons,  llie  first  of  these  statutes,  viz.  tfae  \  &,% 
Philip  and  Mary,  c.  13,  waS  made  for  the  express  purpose  of  \hy\nit  A  i^strainc  upon  ius- 
fices  of  the  peace  in  exereising  their  power  of  admitting  fcl6hs  to  nait,  and  is  limitea  to 
those  casea  where  the  partv  charged  ia  admitted  to  bail:  and  tfae  aecond  of  these  stoiuteSf 
vin.  the  2  &  3  Philiv  ana  Mary^  c.  10,  extends  similar  provisions  to  cases  where  the 
prisoner  is  committed,  iA  order,  as  it  seetns,  to  ascertain  Whether  ihe  tiricnesses  arc  coik^ 
sisteni  in  the  testimony,  Snd  neither  of  these  statutes  manifesls  aiiy  direct  intention  of  the 
legislature  to  make  these  documents  evidence.  See  the  observationa  of  Grone,  J.,  Leadk\ 
C.  C.  L.  3d  ed.  625.  But  the  taking  of  such  depositions,  having,  in  cases  of  felony,  been 
Sanctioned  by  the  legislature,  became,  it  seems,  admissible  in  evidence,  upon  the  rules  and 
principles  of  evidence  already  eatablished.  The  effect  of  the  statutes  iil  point  of  evident 
seems  to  consist  in  removing  an  objection  which  wouM  before  have  oceHsioned  the  rejei^ 
iion  of  such  eVideocCf  namely,  that  the  oroceeding  was  extm-judieiial  f  and,  therelof|^ 
where  the  depositions  are  not  regularly  taken  within  these  statutes,  they  cannot  be  r^^ 
because  there  the  Same  objection  prevails,  i^hicb  existed  as  to  ai!  ihicfa  (repositions  belM 
statutsSf  sAi.  that  tfaaf  fere  anwarrantsd  and  exira-Jadicitd;  odBSe^aetiUy,  eJtaHriM' 
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the  i^atutes  apply  tq  cdM^a  of  fi^lony  only,  l?«x  v..  Tayne,  Salk.  281,  5  Afod.  183, 

in  the  above  caae^  it  is  clear  that  tlie  proceedioff  was  not  eztia-judiciali  ainea  ih^ 
ttiip^er  ¥ca«  obuaed  b^fora  tJi^  nuigittcatoft  ^ith  haviiig  opqmiiua4  a  yw««y>  '  It  a0ai|i|h 
that  at  coiunv9f|  1%W|  Ik  daeioaitjon,  judipiftUy  ^en  i|^  que  ^i^cefdini^  qwy  ba  ^pad  m^ 
im>tJier  pToccedina  between  tbe  Bfijaap  part jea^  the  party  i^ain^t.  ^{hjoip  the  ^vi4j^i^c.q  i| 
offered,  havinff  hadr  ah  opportunity  to  cro88*ezamine  in  the  former  proceeding. 

Sm  Lord  F9kpfif:^tot^^  caae  o{ioi  by  Lord  iTmiyfm,  4  T.  R.  29a    l^S*  v.  CneiMAk 
^^21   ^oi^  Raym.  730.     PUton  v.  IFaZAcr,  Str.  162.     Green  %.  Crqf|t«»^,  B.  li.  P*  Stia. 
-;  12  Mod.  3,1?..    ^.irmird,  ¥•  8-.  2jU.    Aivii  tbe  Baj9«  priRfii^te  mem  t<^  9?pllf  to 
cnniiBal  cases. 

In  the  above  caaa,  the  dapoaitioa  waa  warranted  by  •th»  slaWa^  k  waa  t^^en  undev  t^ 
wciion  of  a9  ofik%  ani  tfe9  pripQMr  h'a^  an  ODfiP|!tiiQity  to^  cfCMSrO^f mm- 

In  Rodboum^  ^  cfififif  X^e^pVa.  Q.  C.  L*  3d  Ed.,  the  depo«itioi^of  t^e  deoaa^d  wae  r«ad, 
and,  therefore,  the  objection,  that  the  oflfence  must  be  complete  ^t  the  time  of  the  exami- 
nation if  available,  would  h&va  operaied  to  this  rejection  of  tbe  dppoaition  in  that  case ;  the 
Misoner,  preyy>vato  the  4«Mb  of  tbe  iiyured  party*  cannot,  in  any  ceM,  bft/ckerged  with 
the  murder  as  ap  ofiopci^  ejlceady  consummated,  and,  therelorfi,  to  reject  tb^  4aposiiioa  o£ 
the  deceased  in  such  a  ci|ae,  wpuld  b^  to  ezcluQe  the  deposition  of  tne  deceased  altogether 
in  qiaea  of  bonioide. 


CAq^4»ifi  ^ITMMiill  4«WiE;^ 


In  a  declaration  for  keeping  a  dog  which  killed  several  of  the  plaintiflfa  sheep,  it  ia  alleged, 
that  the  defendant  knew  that  the  dog  was  accustomed  to  bite  and  kill  sheep.  Proof 
must  be  given  that  the  dog  had  previously  bit  sheep,  and  the  fact  cannot  be  inferred 
from  the  circumstance  of  the  dog's  having  before  sprung  upon  a  man. 

This  was  an  action  on  the  case  for  keeping  a  dog  which  had  killed  several 
of  the  plaintiff's  sheep. 

The  declaration  oonlakied  two  counts,  in  bolh.  o^  wkiolv  it  was  alleged,  that 
the  defendant  knew  that  the  dog  was  accustomed  to  bite,  worry,  and  kill  sheep 
and  lambs. 

It  appeared  that  the  defendant  kept  two  pointers  and  a  tarrier,  and  that  one 
of  them  had  barked  ati  aqd  risen  against  one  of  the  plaiBtijS'*s  servants,  but  had 
not  actually  bit  him.  It  also  appeared  that  the  dog  had  run  aAer  sheep,  and 
had  been  called  off  from  the  pursuit,  but  there  was  no  evidence  that  any  of  them 
^iQ-|  liad  ever  bit  any  sheep.  The  defendant  *had  declared  that  he  kept  the 
-^  dogs  for  the  purpose  of  protecting  his  hpiise,  and  that  if  it  were  nec^* 
sary,  he  would  keep  fifty  more. 

On  the  pari  of  the  defendant  it  was  objected,  that  there  was  no  evidence^  of 
the  allegation  in  the  declaration,  that  the  dog  was.  accustomed  to  bite  sheep,  on 
that  tbe  defendant  knew  it» 

On  the  other  haml«  it  was  contended,  that  it  was  sufficient  to. prove  that  the  dog 
was  mischievous,  and  that  the  defendant  knew  him  to  be  so;  and  1  Lord  Eaynu 
110,  was  referred  tp,  wiiere  it  is  laid  down,  that  if  a  man  keep  a  dog  which 
bites  sheep,  and  he  has  notice  of  it,  and  afterwards  the.  dog  bites  a  mare,  ap 
actbn  is  maintainable,.  It  w.as  also  contended,  that  there  waa  sufficient  evif> 
dence,  from  wJiich  the  jury  might  infer  a  knowledge  on  the  past  of  tb»defendant» 
that  the  dog  had  actaalJ^  bit  sheep» 

Wood,  B.,  leil  Vk  to.  the  jqry,  upon  the  evidenpe  to  sax%  whether  the  defend^ 
ant'a  dog  had  dona  tbe  injury  comfdained  o^.  and  wliether  the  dog  had  been 
a^Qilstomed  ta  bite  sheep,  and  wJipthec  the  defendant  had  had  notic&  of  thi» 
propensity. 

The  jury  ftmnd  fon  the  plaintift 
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TTIiER  ft.  The  DUKE  QF  LEEDS. 

The  return  pttrportins:  to  be  made  by  a  lord  of  a  manor  to  the  sherifTs  mandate  to  levy  nn« 
der  a  writ  of  Jieri  Jaeias,  is  prima  facie  evidence,  that  the  person  whose  return  it  pur* 
ports  to  be  is  the  lord  of  the  manor.— -Evidence  that  the  jperson  who  actually  made  the 
return,  has  acted  as  bailiff  to  the  lord  of  the  manor  for  sixteen  years,  and  during  that 
time  has  made  the  returns  for  the  lord  of  the  manor,  is  sufficient  to  charffe  the  lord  of 
the  manor  with  the  acts  of  the  bailiff.— -In  an  action  against  the  sheriff  for  a  false  re- 
turn of  nulla  bona  to  a  writ  of  fieri  facias^  the  sheriff  cannot  go  into  circumstantial  evi- 
dence to  impeach  the  iiidgment  on  the  ground  of  a  collateral  fraud.— —In  an  action  against 
the  sheriff  for  not  selling  the  joint  property  of  A.  and  B.,  under  an  execution  against 
the  goods  of  A.,  {temble,)  half  the  value  of  the  goods,  is  the  proper  measure  of  damages. 

This  was  an  action  against  the  Duke  of  Leeda,  as  lord  of  the  manor  of  Wake" 
field,  for  a  false  return  of  nulla  bona,  to  a  mandate  from  the  sheriff  of  Fork^ 
iipon  a  writ  o( fieri  facias,  to  levy  the  sum  of  411/.  3«.  lid,  upon  the  goods  of 
John  Shaw,  at  the  suit  of  the  plaintiff. 

*In  order  to  prove  that  the  Duke  of  Leeds  was  the  lord  of  the  manor  pMig 
of  Wakefield,  and  that  a  witness  of  the  name  of  Scott  had  acted  upon  '- 
the  present  occasion  as  his  bailiflf,  the  plaintiff*  proposed  to  read  an  examined 
copy  of  the  mandate  to  the  duke,  and  also  an  examined  copy  of  the  return  to 
the  mandate,  and  Scott  stated,  that  he  had  acted  as  bailiff*  of  the  manor  for  six- 
teen years,  but  that  he  had  never  seen  the  duke  ;  that  he  had  received  the  man* 
date  from  the  sheriff*,  and  had  made  the  return  upon  it,  and  sent  it  to  Mr. 
Lambe  the  deputy  steward  of  the  lord  of  the  manor,  in  the  same  manner  as  he 
had  made  returns  to  all  other  mandates  for  sixteen  years  past. 

It  was  objected,  on  the  part  of  the  defendant,  that  it  was  necessary  for  the 
defendants,  before  the  return  purporting  to  be  that  of  the  Duke  of  Leedt  couU 
(384) 
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be  read,  to  provOt  Uiai  he  waf  the  lord'  of  the  manor  of  TFahefiiM'i  and  atto| 
tiiat  it  was  further  necessary  to  show,  that  Scoit  was  the  authorized'  baUiffTof 
the  duke,  before  his  acts- were  admitted  in  evidence ;.  but-^ 

Lord  Ellbnborouoh  was  of  opinion,  that  the  return  was  prima  facie  eyfu 
dence  that  the  duke  was  the  lord  of  the  manor,  and  that  by  making,  thib  retuniv 
he  had  adopted  the^aot»of  SeoUf.mho  had  been  his  agent  for  sixteen  years. 


It  afterwards  appeared,  that  the  bailifT  had  seized  certain  goodi  at  IJalffax 
*2201  ^^  virtue  of  the  ^mandate,  as  the  joint  property  of  Shaw  and  one  ifo/e- 
•^  man,  of  which  Bateman  was  in  the  possession,  and  that  Bateman  hav- 
ing claimed  the  whole  as  his  separate  property,  the  bailiff  had  at  length  relin* 
quished  the  property,  on  receiving  an  indemnity  bond  from  Bateman*  The 
witness  stated,  that  he  had  heard  both-  Shaw  and  Bateman  several  years  before 
declare  that  they  were  partners. 

It  was  objected  on  the  part  of  the  defendant,  that  Shaw's  declarations  on  the 
subject  were  not  admissible. 

Lord  Ellenborouoh. — ^Their  acts  are  but  indirect  declarations.  If  they  are 
rational  agents,  what  they  say  is  evidence.  They  are  declarations  made  ant€ 
litem  motam,  Uiey  were  made  four  yeare  ago. 

Scarlett  for  the  defendant  stated,  that  the  judgment  against  Shaw  arose  out 
of  a  fraudulent  contrivance  between  the  present  plaintifT,  7^/er,  and'  ShaWf  to 
defraud  the  creditors  of  the  latter.  That  Shaw  had  made  a  fraudulent  assign- 
ment to  the  plaintiff  of  all  his  property,  and  he  contended,  that'  he  was  at  lib* 
erty  to  go  into  evidence,  to  show  that  the  judgment  on  which  the  execution- had 
been  sued  out  against  S^taw  was  founded  on  a  fraudulent  debt,  and  could- not M 
supported,  and  that  the  sheriff  miffht  take  advantage  of  this  fraud;  and  conse- 
quendy  that  the  present  action  could  not  be  supported,  and  he  cited  Latch.  222. 
*2211  *^fd  Ellenborouoh.— The  question  which  I  have  to  try  is,  whether 
•^  Shaw  was  a  partner  in  these  goods  ;  and  if  he  was  the  proprietor,  ereot 
supposing  that  there  was  some  collateral  fraud,  I  must  apply  my  mind  to  the 
question  of  property.  To  a  certain  degree,  I  admit  the  authority  of  the  case 
cited,  although  I  do  not  think  it  is  a  convenient  mode  of  trying  the  question  of 
fraud.  Some  species  of  fraud  I  might  admit  as  collusive,  but  I  do  not  think 
that  the  evidence  points  at  such  a  case.  To  say  that  the  judgment  is  absolutely 
Toid,  embraces  too  large  a  scope  ;  it  would  endanger  all  returns ;  if  you  can 
show  that  it  is  clearly  void  under  the  statute,  I  will  admit  the  evidence ;  but  it 
must  be  clearly  and  manifestly  so ;  you  cannot  go  into  all  the  circumstances  be- 
tween the  parties ;  the  indemnity  to  the  defendant  may  turn  out  to  be  insufficient* 
If  you  can  attach  the  judgment  on  any  clear  and  palpable  ground,  I  will  hear 
you. 


Scarlett,  in  addressing  the  jury  on  the  quantum  of  damages,  contended,  that 
although  joint  property  to  the  amount  of  411/.  had  been  seized,  the  jury  ou^t 
not  to  give  damages  to  the  full  amount  of  one-half  the  value,  since  if  Shaw'a 
share  of  the  property,  which  consisted  chiefly  of  machinery,  had  been  sold  by 
auction,  the  purchaser  who  must  have  bought  the  property,  subject'  to  the  con- 
trol of  Bateman^  who  would  still  have  been  the  proprietor  of  one  undivided 
MiAo-1  ^^^«  would  have  given  a  *speculative  value  only,  and  not  one  half  of  the 
•^  real  value  of  the  goods. 

Lord  Ellbnborouoh. — ^The  goods  of  the  value  of  411/.  were  the  joint  pro^ 
perty  of  Bateman  and  Shaw.  The  prejudice  to  the  plaintiff  arises  from  the 
defendant's  not  having  sold  Shawns  share  of  the  joint  property,  in  which  the 
purchaser  would  haye  been  a  co-partner.     I  cannot  lay  down  any  T"«*ure  tat 
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your  assessment  of  damsfres  short  of  half  the  value ;  m  giving  any  9ther,  yoa 
will  take  a  leap  in  the  danc.  Some  purchasers  might  think  the  value  depre- 
ciated by  the  co-partnership,  others  might  not  regard  the  circumstance ;  and  I 
an  at  a  loss  to  know  what  other  measure  than  one-half  can  be  adopted.  I  leave 
11  however  to  you  to  say  whether  you  can  safely  pursue  any  other  line,  and  to 

find  accordingly. 

Verdict  for  the  plaintiff,  damages,  50/. 

T^i^ng,  Marryattf  and  CampbeU^  for  the  plaintiff. 
ScarletU  Richardson^  and  Chiity^  for  the  defendant. 
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1b  an  letion  by  a  second  indorsee,  against  the  drawer  of  a  bill  of  ezchan^,  pajrable  to  hit 
own  orderjProof  that  the  bill  purported  to  have  been  accepted,  when  it  was  indorsed  to 
the  plaintiff,  does  not  supersede  the  necessit|r  of  proving  an  actual  acceptance. 

The  plaintiff  in  such  case,  must  either  allege  and  prove  an  actual  acceptance,  or  charge  the 
drawer  with  having  drawn  the  bill  upon  a  non-existing  person. 

This  was  an  action  hy  the  plaintiff,  as  the  indorsee  of  a  bill  of  exchange, 
against  the  defendant,  as  the  drawer  and  indorser. 

The  bill  was  drawn  upon  one  Stevenson^  payable  in  London,  and  purported 
to  have  been  accepted  by  Stevenson,  payable  at  Spooner  4*  Atwoo^tt ;  it  had 
been  indorsed  by  the  defendant  to  Harrison,  and  by  Harrison  to  the  plaintiff. 

The  declaration  contained  four  counts,  the  first  two  counts  alleged  an  accept- 
ance by  Stevenson.  The  third  count  alleged  an  acceptance  by  Stevenson  in 
London,  and  a  presentment  there,  and  that  after  due  search  and  inquiry  there, 
Stevenson  could  not  be  found.  The  fourth  count  alleged,  that  when  the  bill 
was  delivered  to  the  plaintiff,  it  had  a  writing  upon  it,  purporting  to  be  the 
acceptance  of  Stevenson,  and  that  he  could  not  be  found,  of  which  the  defend- 
ant had  notice,  &c. 

*It  appeared  that  on  the  8th  of  September,  when  the  bill  became  due,  r$qoA 
it  was  presented  at  Spooner  4*  At  wood's  in  London,  and  dishonored.  ^ 
On  the  0th,  notice  of  the  dishonor  was  sent  to  the  plaintiff's  bankers  at  Pon- 
iefract,  who  received  it  on  tlte  11th,  and  that  the  latter  gave  notice  to  the 
plaintiff,  who  resided  at  Nottinglet/,  a  few  miles  from  Pontefract,  on  the  12th ; 
and  that  notice  was  sent  on  the  same  day  by  the  plaintiff  to  Stevenson,  who 
lived  at  Hull,  and  also  to  Bellamy  and  Harrison,  It  appeared  that  when  the 
bill  was  indorsed  by  Harrison,  the  acceptance,  purporting  to  be  that  of  Steven* 
son^s,  was  upon  the  bill. 

It  was  objected  on  the  part  of  the  defendant,  that  it  was  necessary  to  show, 
either  that  Stevenson  had  accepted  the  bill,  or  that  the  bill  bore  the  acceptance 
{lurporting  to  be  his,  when  it  came  out  of  the  hands  of  the  defendant ;  and  also, 
that  a  presentment  in  London  was  not  sufficient. 

Denman  for  the  plaintiff  contended,  that  there  was  evidence  to  go  to  the  jaiy. 
upon  which  they  might  presume,  that  the  bill  came  out  of  Bellamy's  hands 
*~'*^  Stevenson's  acceptance  upon  it ;  and  that  a  presentment  in  London  was 
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flofficient,  since  the  bill  was  made  payable  in  London  by  the  drawer.  At  all 
events,  the  evidence  supported  the  fourth  count;  and  the  defect,  if  there  was 
one,  was  upon  the  record. 

Lord  Ellenborouoh.— You  must  declare  either  on  the  acceptance  as  a  gen- 
*2251  "^"^  ^"^*  ^^  which  ^case  you  must  prove  a  presentment  to  that  person 
^  for  payment,  or  you  may  chai^  the  defendant  with  having  drawn  the 
Dili  on  a  non-existing  person,  whereby  the  drawer  himself  is  liable,  or  having 
given  the  acceptor  a  name,  it  may  be  alleged,  that  due  search  has  been  made 
after  him,  and  that  no  such  person  can  be  found ;  but  there  is  no  third  mode  of 
proceeding.  In  order  to  render  the  act  of  Stevenson  available,  it  must  first 
appear  that  he  was  the  acceptor  of  the  bill. 

Plaintiff  nonmiited. 
Denman  and  PhUlipe,  for  the  plaintiff. 
SearUti  and  Rkhardeonj  for  the  defendant. 


ROBERTS  et  al.  e.  JACKSON  et  al. 

A  broker  who  procares  a  charter-party  for  a  vessel  to  Rio  Jsniero,  where  a  gross  sum  is 
to  be  paid  for  the  voyage  out  and  home,  is  entitled  on  a  quantum  wuruii  to  5  percent,  on 
the  gross  sum  although  the  payment  of  part  be  contingent  on  the  arrival  of  the  vessel 
home. 

This  was  an  action  of  inddntatus  ateumptii^  for  work  and  labor,  iic. 

The  plaintiffs  were  ship-brokers,  and  the  action  was  brought  against  the  de- 
fendants, as  the  owners  of  the  ship  Quebec^  for  procuring  a  charter-party  for 
the  ship,  and  for  the  expences  of  the  charter-party.  The  plaintiffs  claiming  five 
per  cent.y  upon  the  whole  voyage  out  and  home,  and  the  defendants  contending 
that  the  plaintiffs  were  entitled  to  no  more  than  five  per  cent,  on  the  outward 
voyage,  and  two  and  a  half  per  cent,  on  the  homeward  voyage. 

The  plaintiffs,  at  the  instance  of  the  defendants,  had  procured  the  ship  to  be 
•2201  ^^^^^'^^  ^^  ^f*  *BoneHiy  from  London  to  Rio  Janeiro  and  back.  By 
^  the  terms  of  the  charter-party,  the  plaintiffs  were  to  be  paid  as  follows ; 
by  a  bill  on  Bonelii  for  500/.,  drawn  at  the  end  of  ten  weeks  from  the  clearance 
of  the  vessel  outwards ;  by  a  bill  for  300/.  more,  af\er  the  vessel  had  completed 
her  delivery  upon  the  outward  voyage ;  and  the  remainder  by  bills,  depending 
on  the  event  of  the  vessel's  return.  On  the  whole,  the  freight  amounted  to  the 
sum  of  1600/.  Evidence  was  adduced  to  show,  that  where  ships  are  chartered 
to  Mogadore^  to  the  Mediterranean^  to  Quebec^  America^  the  usual  practice 
was,  for  the  broker  to  charge  five  per  cent,  on  the  gross  sum  paid.  There  was 
DO  evidence  as  to  the  usual  charge  for  a  vessel  chartered  to  Rio  Janeiro,  It 
was  stated  that  the  duty  of  the  broker,  in  respect  of  the  homeward  cargo,  Was 
to  report  the  ship  inward,  and  to  collect  the  freight ;  and  that  he  was  considered 
to  be  entitled,  whether  the  ship  was  lost  or  not. 

Lord  Ellenborouoh,  in  summing  up  to  the  jury  said,  the  only  question  is, 
whether  the  plaintiffs  are  entitled  to  five  per  cent,  on  the  gross  sum  of  1600/. 
for  the  whole  of  the  voyage,  or  to  two  and  a  half  only  upon  the  homeward 
Toyage.  The  allowance  and  custom  of  trade  is  the  only  medium,  in  the  absence 
of  a  special  contract,  to  ascertain  what  is  due.  It  is  to  be  lamented,  that  in  such 
cases,  no  special  contract  is  made,  which  would  obviate  all  difficulty  upon  the 
subject  The  question  is,  what  the  plaintiffs  deserve  for  their  trouble,  and  they 
^^t^-^  deserve  what  is  usually  allowed  in  the  trade.  *It  has  been  stated  in 
^^J  evidence,  that  when  a  gross  sum  is  to  be  paid  for  the  whole  voyage*  five 
per  cent,  on  that  sum  is  usually  paid.  My  difficulty  is,  whether  the  rule  applies 
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ta.tBift  caM^  Mhce-pvt'WM;  pa^nblft  after  the  anhid;  of  tfae  rtmAi  bomeward^. 
and'  thewfore^  the  case  inndrep.  the-  contingency;  of  tfa»  airival  of  the  fteaael.. 

The  jury  found  a  verdict  for  the  pkintiffy  giviqg  five  per  eenl.  on  te 
gaoea'Suin* 

Gurney  and  Th/tiah  ibr  the  pkdiitifl; 

MiimfM  for*  the  defendaat. 


KING'S  REKCHi 

SITTINGS  AT  WESTMINSTER. 


NICBSON  V.  JEPSOm 

QQodi.told.at  three  montba'  credit,  the  vendor  ameing  to.take  the  Tendee's  bill  of  ex- 
change^at  three  monthadale,  at  the  end  of  the  mvt  three  months,  if  be  wished  for  fur 
tbof  time.  Unless  the  ▼andee.gJYe  such  a.biU,  at  tbe.eiid.Qf.  the  first.tbroe  moQths,  the 
yendor  may  bring  his  action  immediately. 

This  was  an  action  for  goods  sold  and  delivered. 

The  defence  was  that  the  time  of  credit  had  not  expired' at  the. time  when  the 
action,  was  brought. 

It. appeared  that  when  the  goods  were  ordered,  th^  plaintiff  engaged  to  give 
three  months  credit;  and  agreed  that  if  the  def^^ndant,  at  the  end  of  £at  period, 
wished  for.  further  time,,  he  wotild  take  his  *biil  of  exchange  for  the  pKoog 
amount  payable  in  three  months  more.  L. 

On  the  part  .of  the  defendant,  it  was  contended,  that  this  in  fact  constituted  a 
credit  for  six  months,  and  that  the  plaintiff  having  brought  his  action  before  the 
expiration  of  that  time,  must  be  nonsuited,  and  the  case  of  Muisen  v.  Pfice,  4 
East,  147,  was  cited;  but^- 

Lord  Ellsnborough  held,  that  the  action  was  not  premature ;  the  plaintiff 
had  agreed  if  the  defendant  wished  it,  to  give  further  time;  but  the  defendant 
was  to  give  to  the  plaintiff  his  bill  at  three  months,  as  the  price  of  that  indul- 

Since.    It  was  incumbent  upon  him  to  give  such  a  bill,  if  he  wished  to  avail 
mself  of  the  indulgence  offered  to  him. 

Verdict  for  the  plaintiff. 
Scarlett  endFoUock,  for  the  plaintiff, 
Oumey  aiul  Chittyy  for  the  defendant. 


PABKER  V.  LEIGH. 

An  acceptor  of  a  bill  of  exchange  cannot  avail  himself  of  a  renunciation  on  the  part  of  thi 
holder  of  his  claim  apon  him,  unless  it  be  express,  and  founded  upon  some  oonsideratioa« 

ThasB  wa»  an  actioii  by  tfae  iiidonee  against  the  defondani  aa  the  aeoeptor  oC 
a  bill  of  exchange  for  aOOA  dtawn  by  0.  mUkamn  on  the  defendant,  payable 
19  hiaowii  Older 
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9229']  '"^^  defence  was,  that  the  plaintiff  had  renounced  his  claim  upon 
-^  ihe  biilf  as  ajgaintft  the  defendant.  It  appeared,  that  the  plaintiff  having 
threatened  proceedings  against  (he  defendant,  the  solicitor  of  the  latter  applied 
to  know  Wlmt  the  amount  of  his  claim  was,  and  found  that  the  plaintiff  had 
Judgments  against  the  defendant,  on  warrants  of  attorney,  to  the  amount  of 
700/.;  and  that  the  bill  in  question  was  included  in  an  account  shown  bv  the 
plaintiff,  but  that  the  plaintiff  said,  that  as  to  the  sum  in  the  bill  for  ^00/.,  he 
should  look  to  fftUiams  for  it;  that  the  sum  of  160/.  was  due  upon  it;  and 
that  he  held  the  warrant  of  an  attorney,  of  an  IHsh  hutoneij  for  the  amount; 
and  that  he  wanted  no  more  from  the  defendant  than  was  included  in  the  war- 
rants of  attorney.  The  defendant's  solicitor  stated  abo,  that  upon  the  sup- 
position that  these  included  the  whole  of  the  plaintiff's  demand,  he  paid  the 
amount,  whieh  otherwise  he  should  not  have  done. 

Denman  for  the  defendant  contended,  that  under  these  circumstances,  the 
)»]aintiff  having  recovered  the  elaira  on  the  bill,  and  the  amount  of  the  demand 
having  been  paid  upon  the  understanding  that  the  plaintiff  had  no  other  claim 
wainst  the  defendant,  he  was  not  entitled  to  recover  on  the  bill^  and  he  cited 
£iiis  v.  Galindo.i 

Lord  ELLENBOROUOH.-^If  he  does  not  expressly  renounce  all  claim  upon 
*2301  ^^^  security,  it  ^still  remains  valid  in  point  of  law.  If  the  party  were 
•^  to  forego  a  bill  in  equity  on  that  account,  it  would  be  a  good  consid- 
eration ibr  a  renunciation  of  part  of  his  claim,  but  the  ground  of  renunciation 
must  be  distinctly  proved.  The  plaintiff  probably  might  suppose  that  fFU- 
Hams  would  pay  the  bill,  and  that  he  should  not  have  occasion  to  call  upon  the 
defendant.  I  am  of  opinion,  that  in  point  of  law,  the  cireumstaiwes  do  not 
amount  to  an  express  renunciation,  and  nothing  short  of  that  will  be  sufficient 
to  discharge  the  defendant  from  his  acceptance  of  the  bill. 

Marryatt  contended,  that  the  plaintiff  was  entitled  to  recover  the  whole 
amount  of  the  bill ;  but— 

Lord  Ellenborodgh  held,  that  he  was  not  entitled  to  recover  more  than  the 
•urn  of  160/.;  which  he  had  admitted  to  be  all  that  was  due  upon  the  bilL 

Verdict  accordingly. 

t  Douglas,  250,  in  the  note. 

See  Walpole  ▼.  PuUeney^  cited  Dougl.  236.    Bladi  v.  TetiLe,  ib.    Dingwal  v.  Dumt^r, 
DuugL  235,  247.    Bayley  on  BilU,  3d  £d.  92,  ipd  the  cases  there  cited. 


DOE  on  the  Demise  of  LOWDEN  v.  WATSON. 

Adefendant  in  ejeotment,  who  bss  paid  rent  to  the  lessor  of  the  plaintiff,  may  show  that 
his  landlord,  pending  the  term,  sold  his  interest  in  the  premises. 

This  was  an  action  of  ejectment,  to  recover  the  possession  of  a  house  in  &. 

Jame8*8  Square^  which  the  lessor  of  the  plaintiff  held  of  Williams^  his  superior 

landlord,  and  which  he  himself  had  let  to  the  defendant.     The  plaintiff  proved 

^n^\-y   that  (he  ^defendant  was  his  tepant,  and  had  received  notice  to  quit 

^^^   iny««e,  1816. 

The -defendant  gave  in  evidence,  a  declaration  by  the  lessor  of  the  plaintiff  in 
1815,  that  he  had  sold  the  lease  to  one  Jfiikefidd^  and  4hat  he  had  assigned  it 
to  him,  andthat  he  had  nothii^  more  to  do  with  it. 

Topping  for  the  phiintiff,  contended,  that  this  was  not  sufficient;  for  aldiou^ 
he  had  sold  the  lease,  the  legal  estate,  unless  the  contrary  were  shown,  stdl 
remained  in  him,  as  the  trustee  of  fFakefield,  and  that  4he  tenant  could  not  dis- 
pnte  his  landlord's  title ;  but— 

2x2 
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Lord  Ellenborouoh  was  of  opinion,  that  tho  language  of  the  party  which 
was  to  be  taken  most  strongly  against  himself,  showed,  Uiat  he  had  transferred 
his  property  in  the  lease ;  and  that  the  defence  was  not  inconsistent  with  the 
admission  of  the  landlord's  tide  by  the  defendant,  during  the  time  for  which  be 
paid  rent. 

Plaintiff  nonsuited. 

Tapping  for  the  plaintiff. 

Gumey  for  the  defendant. 


t 
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A  promiMory  note  is  made  more  than  six  years  ago,  and  deposited  with  a  banker,  to  be 
delivered  to  the  payee,  on  his  producing  a  certain  other  note  cancelled  The  cause  of 
action  to  the  payee  on  the  first  note  accrues  on  receiying  it  from  the  banker  and  is  not 
barred  either  by  the  lapse  of  six  years  from  the  date,  or  by  the  bankruptcy  and  certifi- 
cate of  the  maker,  which  intenrene  between  the  date  of  the  note  and  the  time  of  its  de- 
livery to  the  payee. 

This  was  an  action  on  a  promissory  note,  dated  December  7th,  1817,  made 
by  the  defendant,  payable  to  the  plaintiff  for  the  sum  of  100/.  Pleas,  bank- 
ruptcy and  the  statute  of  limitations. 

It  appeared  that  the  plaintiff  joined  with  three  others  in  giving  a  joint  and 
several  promissory  note  to  one  MiUs^  the  treasurer  of  a  building  society,  as 
surety  for  one  Norths  who  had  become  entitled  by  lot,  according  to  the  prac- 
tice of  the  society,  to  receive  an  advance  of  100/.  of  the  money  belonging  to 
the  society  for  building.  The  note  in  question  had  been  given  by  the  defend- 
ant, in  order  to  indemnify  the  plaintiff  against  the  security  given  for  Norths 
and  was  enclosed  in  a  letter,  written  by  the  defendant  to  Brookes^  a  banker,  to 
the  following  effect: — 

'*  Inclosed,  you  have  a  promissory  note  from  L,  Aldren  to  George  Savage, 
which  is  intended  as  a  security  against  a  promissory  note  for  the  same  sum  given 
by  Norths  and  three  sureties  to  the  secretary  of  the  building  society.  The 
enclosed  note  is  not  to  be  be  delivered  to  Savage  till  he  is  obliged  to  pay  the 
amount,  or  he  shows  his  note  to  you  cancelled." 

It  appeared  that  Savage  had,  by  paying  small  sums  at  a  time,  paid  the 
amount  of  his  note  to  the  building  society,  and  that  the  banker,  on  Ida 
'producing  the  note  cancelled,  had  given  up  the  defendant's  note  to  him  r$Mo 
in  September  last.  ^ 

It  was  contended  on  the  part  of  tho  defendant,  first,  that  the  bankruptcy  and 
certificate  of  the  defendant  in  the  year  1808,  were  a  bar  to  the  present  action; 
but  that  2dly,  if  tlie  bankruptcy  was  not  a  bar,  generally,  it  was  a  bar  to  all 
that  had  been  paid  by  Savage  before  the  bankruptcy  ;  and  also  that  the  statute 
of  limitations  was  a  bar  to  the  action,  or,  at  least,  to  so  much  of  the  amount  as 
had  been  paid  by  Savage  previous  to  the  last  six  years. 

It  appeared,  upon  inquiry,  that  all  the  payments  had  been  made  by  the 
plaintiff  since  tlie  bankruptcy. 

Lord  Ellenborouou  was  of  opinion,  that  the  promissory  note  and  letter 
were  to  be  considered  together  as  one  instrument,  and  that  the  cause  of  action 
did  not  accrue  until  the  time  when  tho  banker  gave  up  the  note,  and  oonse- 
quendy,  that  no  part  of  the  demand  was  barred,  either  by  the  certificate  or  the 
statute  of  limitations. 

Verdict  for  the  plaintiff,  damages  109/. 

Scarlett  and  — — — ^  for  the  plaintiff. 

Topping  for  the  defendant. 
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•CLARKE,  Executor  of  MUSGRAVE,  v.  FIGES. 

A  debtor  executes  a  warrant  of  attorney  to  his  creditor  to  confess  judgment  for  the  bal- 
ance of  account  as  then  existing  between  them.  The  warrant  of  attorney  is  not  a  spe* 
ciaity,  which  takes  the  case  out  of  the  statute  of  limitations. 

This  was  an  action  for  money  lent  by  the  plaintiflTs  testator,  and  upon  an 
account  stated.  Plea,  the  general  issue,  and  that  the  cause  of  action  did  not 
accrue  within  six  years. 

It  appeared  that  MuMgrave  and  the  defendant  had  had  considerable  dealings 
together,  and  that  in  1810,  the  defendant  had  executed  a  warrant  of  attorney  to 
JmugTitve^  to  confess  judgment  for  the  sum  of  200/.^  the  balance  of  account 
which  was  then  due,  and  for  the  recovery  of  which,  this  action  was  brought 

The  warrant  of  attorney  contained  a  defeasance  on  the  payment  of  the  2(K)/., 
with  interest,  on  or  before  the  31st  of  November^  1811.  Musgravt  died  in 
1816 ;  and  it  was  admitted,  on  the  part  of  the  plaintiff,  that  he  could  not  proVe 
any  acknowledgment  of  the  debt  by  the  defendant  within  six  years;  but  it  was 
contended,  that  this  case  was  not  within  the  statute  21  J.  1.  c.  16.  s.  8.,  since 
afler  the  warrant  of  attorney  had  been  given,  the  action  was  not  grounded  on  a 
contract  without  specialty,  since,  although  the  warrant  of  attorney  was  not  put 
in  force,  it  was  an  acknowledgment  of  the  debt  by  specialty. 

Marryalt  for  the  defendant,  contended,  that  the  circumstance  of  the  defend- 
ant's having  executed  this  instrument,  did  not  take  the  case  out  of  the  statute. 
«235-]  '^he  authority  was  merely  personal  to  Mtugravt^  *and  could  only  have 
-^  been  enforced  by  him  in  a  personal  manner.  The  authority  died  with 
him  and  could  not  be  enforced  by  his  representatives.  The  instrument  was 
not  an  acknowledgment  of  the  debt  under  seal,  which  could  be  declared  upon. 
The  plaintiff  had  declared  upon  an  account  stated,  and  had  merely  used  the 
warrant  of  attorney,  as  an  acknowledgment  by  the  defendant,  and  not  as  the 
document  upon  which  the  action  was  founded. 

Abbott,  J.— I  am  of  opinion,  that  the  action  is  brought  on  a  contract  with- 
out specialty.  The  warrant  of  attorney  could  not  have  been  declared  upon. 
I  think  that  it  is  not  an  instrument  of  specialty  within  the  statute. 

Plaintiff  nonsuited. 

Scarlett  and  Courthope^  for  the  plaintiff. 

Marryatt  for  the  defendant. 


STONE  V.  WHITINO. 

SeaMe.  An  agreement  between  a  landlord  and  a  tenant  from  year  to  year,  that  another 
tenant  shall  be  substituted  in  his  place,  who  is  accordingly  substituted,  determines  the 
tenancy  of  the  first  tenant. 

This  was  an  action  of  assumpsit,  to  recover  rent  for  the  use  and  occupation 
of  a  house  for  one  half  year  ending  at  Mtchadman^  1817. 

Tlie  defence  was,  Uiat  on  the  20th  of  March^  the  defendant,  who  was  then 
the  tenant  of  the  premises,  had  let  them  to  a  person  of  the  name  of  Lockwoodt 
*236'1  *^^^  ^®  ensuing  Lady-day,  and  that  they  afterwards  went  to  Sfone  to 
•^  inform  him  of  what  had  been  done*  when  he  agreed  to  take  Loehvood 
for  his  tenant  from  that  time,  and  to  discharge  ff'hiling  from  further  liability 
m  tenant. 

Reader^  for  the  plaintiff,  contended,  that  the  parol  dischaige  was  insufficient 
to  determine  the  tenancy  of  the  defendant,  and  he  cited  the  case  of  MoUtt  t. 
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Brayntj  2  Campb.  103,  where  it  had  been  held  that  a  mere  {larol  diBchaige  of 
the  tenant  ^  the  kaidloid  was  iasofficient  to  dissolve  the  tenancy,  since  the 
statute  of  frauds  (29  C.  2.  c.  3.  s.  3.)  provides,  that  no  lease  or  term  of  years, 
•or  any  uncertain  interest  of  or  in  any  messuages,  lands,  tenements,  or  heredita- 
'  ments  shall  be  surrendered,  unless  by  deed  or  note  in  writing,  or  by  act  .and 
operation  of  law ;  and  in  that  case,  Lord  Ellenborough  had  held,  that  the  ten- 
ancy was  not  determined  merely  by  the  landlord  giving  to  the  .tenant  a^wrol 
iioense  to  quit,  and  by  his  quitting  accordingly. 

HoLBOTD,  J.-^The  statute  says,  that  the  surrender  ehall  be  in  writing  or  by 

vibration  of  law.    Jn  this  case  there  was  an  agveement  that  one  should  be  sub- 

*,  jttitutad  for  ihe  other  as  tenant,  and  I  am  inclined  to  think,  that  this  constttuled 

A  surrender  in  :law.     This  substitution  appears  to  me  to  distinguish  the  ease 

.from  diat  which  has  been  cited,  but  I  will  eave  the  point,  if  it  be  necessary. 

*The  {daiotiff  afterwards  went  into  evidence,  in  order  to  contradict  rM37 
to  case  of  ibe  defendant,  and  there  being  conflicting  evidence,  his  lord-  ^ 
jJiip  left  it  to  the  jury  to  say,  whether  ihe  plaintiff  had  assented  to  the  substi- 
.totion  contended  for  by  the  defendantt 

Meader  and  MufabaU^  for  .the  plaintiff. 

4Sunkgf  for  4be  defoadaBt 

t  See  Boe  v.  The  Archbishop  of  Fori,:6  East,  86,  wbevs  it  wts  held,  that -the  mere 

xtncelUog  of  a  lease  is  DOt  a  surrender  of  the  term  within  the  statute ;  and  see  Baiting  ▼. 

Xfortm,  1  Camilb.  916.    Magemm  t.  Mae  Cuttaugh,  Gil.  Ep.  Cas.  236.    2  Wile.  26,  27. 

«Hi.tbB«ues  cited,  1  WiU.JBauod.  2a&  n.:q.   See;^  WkUtkeod  v. Cliford, 5  Taunt.  510. 


PRESTON  V.  lACKSON. 

H  party  cannot  recover  on  a  new  Instrument  whicli  operates  as  a  security  for  any  usurious 
'mterest,  although -it  is  founded  upon  a  newsetttement  of  the  -accotmt  between  the  bor- 
rower and  leadtf ,  snd  the  origiaal  .asBttnties  Jmmv  heen  canoeUed. 

This  was  an  action  upon  two  proouMory  notes,  the  foimer  of  which  (npon 
which  alone  any  question  arose)  was  dated  in  t6tug¥9f^  1814,  and  was  jnade 
by  the  defendant  payable  to  ffyer^  and  by  him  indorsed  to  the  plaintiff  for  the 
payment  of  99/.  17s.  6i.,  six  months  afler  the  date. 

The  defence  as  to  this  note  waa,  ihat  it  was  tainted  with  usury.  Wytr^  the 
payee  of  the  note,  being  called  as  a  witness  for  the  defendant,  stated,  that,  in 
1807,  he  had  lent  the  defendant  the  sum  of  100/.,  for  which  he  was  to  receive 
50/.  by  way  of  *interest,  and  took  his  bond  for  150/.;  and  that  in  1809,  rnn^^a 
he  advanced  another  hundred  upon  the 'same  terms ;  but  that  he  never  i- 
received  any  interest  till  August^  1814,  when  the  former  securities  were  given 
up,  and  the  aoeount  was  setded,  and  that  ihe  note  in  question  was  then  given 
for  the  interest. 

Topping  for  the  plaintiff  contended,  that  he  was,  at  all  events,  entitled  to  re- 
4)over  to  the  extent  4if  the  interest  really  dne  npon  the  suras  advanced,  and  that 
although  the  original  seearities  might  be  void  as  being  tainted  with  usury,  here 
a  subsequent  aooount  kaa  freen 'settled  between  the  fmitiea  and  a  new  secority 
f;iven,  which  was  available  ^r  <he  interest  veally  4ue,  and  be  «ited  the  casenf 
Burnet  v.  Hedly^  %  TaiwL  184,  wdieie  it  was  heM,  that  niter  ihe  nsurionsoe- 
curities  had  been  dertsoyed, «  proouse  to  pay  the  jphncipal  «id  legal  interest 
-was  bindii^. 

IIoLROYo,  J.,  where  a  bond  or  promissory  note  has  been  void  on  aceoint^ 
4ts  being  a  secuiily  for  usuriaus  inteiest,  a  'Wibeeqocnt  •eecoritj'for  no  «ore 
Ihan  the  principal  and  legal  inleieet  has  (been  field  ^%e«in^;  but  in  tb 
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ease,  die  note  wm  givwi  in  -ofdoir  to  Mcore  tlie  »utiifkyiw  linterost,  and  it  is, 
therefore,  veiy  distinguishable  horn  the  case  which  has  been  referred  to,  there 
*8891  ^^  *engag6ment  did  |iot  extend  to  do  more  ihan  a  court  of  equirty  would 
-^  have  corapeUed  ium  to  .do,  and  there  was  «  good  consideration  for  his 
promise. 

Verdict  for  the  plaintiff  on  the  other  note* 
Timing  ^nd  £spina89€f  finr  the  plaintiff. 
Parke  for  the  defendant. 


PARKINS  tf.  HJLWKSHAW. 

On  nan  ett  factum  pleaded  t*  a  bond.  it.  in  not  trnfftfiwut  to  prove  th«  execution  by  a  peraon 
who  executed  in  the  name  of  the  defendant  without  proof  of  identitjr.  The  agent  of  the 
defendant's  attorney  cannot  be  examined  as  to  communications  with  the  defendant  on 
the  subject  of  the  action  in  order  to  prove  his  identity.  Declarations  made  by  the  attor- 
ney of  a  party  in  converaation  are  not  evidence  against  his  client. 

This  was  an  action  on  a  bond,  conditioned  for  the  payment  of  coab  to  be 
jdeiivered  by  the  plaintiff  to  one  Rtncher,    Plea,  non  ut  factum. 

The  subscribing  witness  to  the  bond,  stated,  that  he  saw  it  executed  by  a 
j)erson  who  was  introduced  as  HawhskaWy  and  he  gave  some  description  of  his 
jierson ;  but  he  could  not  identify  him  with  the  defendant  in  the  present  action. 

HoLKOYD,  J.,  deemed  evidence  as  to  the  identity  to^  requisite,  and  he  cited 

Jtdier's  Nisi  Prius,  171.     A  witness  was  then  called,  who  stated,  that  he 

acted  as  agent  to  -the  attorney  .for  the  defendant,  and  it  was  proposed  to  examine 

w^iuft  him  as  to  communications  *which  he  had  had  with  the  defendant,  .in 

•J  order  to  show  his  identity  ;  but — 

HoLROYD  J.,  was  of  opinion,  that  inasmuch  as  he  was  acting  upon  those 
occasions  as  the  agent  of  the  defendant's  attorney,  those  communications  could 
not  be  inquired  into. 

The  attorney  for  the  plaintiff  was  aAerwards  called,  and  asked  as  to  some 
admission  made  by  IVIr.  Aeeve,  who  was  the  agent  of  the  defendant's  attorney, 
and  it  was  contended,  that  an  admission  by  the  defendant's  attorney,  that  'be 
liad  signed  the  deed,  would  be  evidence  as  to  his  identity  as  much  as  if  it  had 
^been  admitted  by  the  defendant's  attorney  for  the  purpose  of  the  trial ;  but— - 

HoLKOTP,  J.,  was  decidedly  of  opinion,  that  matter  of  conversation  with  wi 
attorney  could  not  be  received  in  evidence  against  his  client 

Plaintiff  nonsuited. 

Campbell  and  E,  Lawee^  for  the  plaintiff. 

SearUUiot  the  defendant 


•241]  ^XEX  V.  CLARKE. 

The  prosecutrix  tff  an'indictmeirt  for  an  assault  with  intent  to  commh  a  rape,  having  beeft 
cross-examined -Ofl  to  crimes  committed  by -her  several  yesM  before  the  alleged  memie, 
evidence  may  ba-adduoed  to'show  that  her  chanaoter  has  aiofle  been  .good. 

The  ^ct  of  her  miking  complaint  of  the  outrage,  and  ihe  state  in  which  the  was  at  ffae 
time  of  making  the  complaint  are  -evidence,  although  the  partiottlais  of  her  statement 
auFe  not  evideoee  to  prove  the  truth  of  ber  •statement. 

The  defendant  in  suchtiase  may  impeach  her  character  Tor  ohastity,  by  general,  btftnA 
by  particular -evidence. 

This  was  an  indiotment  against  ihe  defendant  for  anaaaauU  i^pon  Mrs.  WM^ 
with  intent  to  commit  a  rape. 
Vol.  III.-— 60. 
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« 

Upon  the  cro88-ezamination  of  the  prosecutrix,  she  was  asked,  whether  she 
had  not  been  sent  twice  to  the  House  of  Corrections  upon  charges  of  haying 
stolen  money  from  her  master  several  years  ago.  She  admitted  that  she  had, 
and  stated,  that  she  had  since  been  admitted  into  the  li^igefor  the  Destitute^ 
and  had  remained  there  nearly  two  years  ;  and  that  she  had,  on  going  away, 
received  a  box  of  clothes  and  a  guinea,  as  a  reward  for  her  good  behaviour. 

On  the  part  of  the  prosecution,  the  superintendant  of  the  establishment,  called 
the  Refuge  for  the  Destitute^  was  called  and  examined  as  to  the  conduct  of  the 
prosecutrix  while  she  remained  in  that  asylum,  and  as  to  the  practice  of  con- 
ferring rewaitls  for  good  conduct 

Gumey,  for  the  defendant,  objected,  that  evidence  of  the  witness's  good 
character  could  not  be  adduced,  until  her  character  had  been  impeached  by  evi- 
dence aliunde^  and  that  the  cross-examination  of  the  prosecutrix  as  to  her  char- 
acter, did  not  warrant  the  admiasioa  of  such  avidouee. 

'  ^Scarlett  for  the  prosecution,  contended,  that  since  the  witness  had  rM42 
been  examined  as  to  particular  facts,  for  the  purpose  of  impeaching  her  ^ 
character,  he  had  a  right  to  call  witnesses  to  confirm  her,  in  the  account  which 
she  had  given  upon  her  cross-examination. 

HoLRovD,  J. — The  object  of  the  cross-examination  was  to  impeach  the 
character  of  the  witness,  and  to  show  that  she  was  not  credible.  It  is  shown 
by  this  cross-examination  that  she  has  committed  crimes.  A  witness  is  then 
examined  as  to  her  situation  and  conduct  since,  in  order  to  repel  the  inference 
which  might  be  drawn  from  her  former  misconduct.  I  do  not  see  why  such 
evidence  may  not  be  let  in  for  the  purpose  of  removing  the  impeachment  of  her 
character  upon  cross-examination,  as  well  as  if  it  had  arisen  aliunde.  The 
circumstances  which  are  oflered,  are  offered  with  a  view  to  show  that  the  wit- 
ness is  not  so  unworthy  of  credit  as  she  might  have  been  considered  to  be,  if 
tliese  circumstances  had  not  intervened.  It  appears  to  me,  that  the  evidence  is 
admissible. 


The  husband  of  the  prosecutrix  being  examined,  as  to  the  complaint  made  by 
the  prosecutrix  to  him  soon  after  the  assault  had  taken  place. 

HoLROYO,  J.,  held,  that  the  fact  of  her  having  made  the  complaint  was  evi- 
dence, as  also  was  the  description  of  her  state  and  appearance  at  the  i-mjo 
*time ;  but  that  the  particulars  of  the  complaint  were  not  evidence,  as  *- 
to  the  truth  of  her  statement. 


On  the  part  of  the  defendant,  it  was  proposed  to  call  witnesses,  for  the  pur- 
pose of  impugning  the  character  of  the  prosecutrix  for  chastity,  both  generally 
and  particularly. 

On  the  part  of  the  prosecution  it  was  objected,  that  since  the  counsel  for  the 
defendant  had  in  the  course  of  cross-examining  the  prosecutrix  abstained  from 
any  questions  tending  to  impeach  her  character  for  chastity,  he  could  not  now 
go  into  evidence  as  to  her  conduct  and  character  for  chastity,  although  he  still 
might  impeach  her  general  character  for  veracity.  That  if  it  had  been  intended 
to  discredit  her  for  want  of  chastity,  the  question  ought  to  have  been  put  to  the 
witness,  in  order  that  she  might  have  an  opportunity  of  denying  or  of  explaining 
the  circumstances  alleged  against  her.  That  it  would  be  most  dangerous  to 
pennit  witnesses  to  be  called  to  prove  that  the  prosecutrix  was  a  woman  of 
abandoned  character ;  no  question  on  the  subject  having  previously  been  pro* 
posed,  since  her  character  might  be  taken  away  by  general  evidence,  without 
giving  her  an  opportunity  of  making  any  answer,  and  without  subjecting  (he 
witnesses,  who  gave  such  general  evidence,  to  a  prosecution  for  perjury,  sines 
they  could  not  1^  indicted  on  such  general  evidence. 
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«244'i  *HoLROYD,  J.-— It  is  clear  that  no  OTidence  can  be  received  of  par- 
^  ticular  facts,  and  such  evidence  could  not  have  been  received,  although 
the  prosecutrix  had  been  cross-examined  as  to  those  facts,  because  her  answers 
upon  those  facts  must  have  been  taken  as  conclusive.  With  respect  to  such 
facts  the  case  is  clear.  Then,  with  respect  to  general  evidence ;  such  evidence 
it  has  been  held,  is  admissible  in  all  cases  where  character  is  in  issue,  and 
therefore,  the  only  question  is,  whether  the  character  of  the  prosecutrix  is  in* 
volved  in  the  present  issue.  In  the  case  of  an  indictment  for  a  rape,  evidence 
that  the  woman  had  a  bad  character  previous  to  the  supposed  commission  of 
the  offence  is  admissible ;  but  the  defendant  cannot  go  into  evidence  of  par- 
ticular facts.     This  is  the  law  upon  an  indictment  for  a  rape,  and  I  am  of 

opinion,  that  the  same  principles  apply  to  the  case  of  an  indictment  for  an 
assault  wkUi  incenx  lo  commit  a  rape. 

General  evidence  was  accordingly  admitted. 
The  defendant  was  found  guilty. 

Scarlett  and ,  for  the  prosecution. 

Gurney  for  the  defendant. 


•246]  •REX  V.  WEGENER. 

In  an  indictment  for  a  libel  reflecting  upon  the  prosecutor  in  his  profession  as  a  solicitor, 
and  which  has  been  sent  to  the  prosecutor  only,  ought  to  be  alleffea  !o  have  been  sent 
with  intent  to  provoke  and  excite  the  prosecutor  to  a  breach  of  the  peace,  and  should 
not  be  alleged  with  intent  to  injure  the  prosecutor  in  his  profession. 

This  was  an  indictment  against  the  defendant,  for  writing,  sending,  and  pub- 
lishing a  libel  on  Mr.  C,  a  solicitor  of  eminence. 

The  first  count  alleged,  that  the  libel  was  sent  to  Mr.  C  The  second  «ount 
alleged  a  publication  generally,  but  both  counts  alleged,  that  tlie  libel  was  writ- 
ten of  and  concerning  the  said  W,  C,  with  intent  to  injure,  prejudice,  and 
aggrieve  him  in  his  profession  of  solicitor. 

Abbott,  J.,  when  the  ease  was  about  to  be  opened  by  the  counsel  for  the 
prosecution,  intimated  that  the  indictment  drawn  in  this  form  could  not  be  sup- 
ported ;  the  intention  on  the  part  of  the  defendant  in  sending  the  letter  to  the 
prosecutor,  should  have  been  alleged,  as  an  intention  to  provoke  the  prosecutor, 
and  to  excite  him  to  break  the  peace ;  and  that  where  a  letter  containing  the 
libel  is  sent  to  the  wife,  it  ought  to  be  alleged  as  sent  with  intent  to  disturb  the 
domestic  harmony  of  the  parties.  It  could  not  here  be  contended,  that  the 
sending  this  letter  to  the  prosecator  could  have  the  effect  of  disparaging  him  as 
a  professional  man  in  the  eyes  of  the  world,  who  knew  nothing  of  tho 
publication. 

Topping,  for  the  prosecution,  submitted,  that  as  the  objection*  appeared  on 
the  record,  the  trial  should  proceed;  but^- 

*24A1  •Abbott,  J.,  said,  that  the  objection  would  not  appear  upon  the  record* 
-I  since  the  second  count  alleged  a  publication  generally,  and  that  if  the 
prosecutor  proceeded  on  the  first  count,  he  must  leave  it  to  the  jury  to  say, 
whether  the  defendant  intended  to  injure  the  reputation  of  the  prosecutor  with 
the  world  at  large,  who  knew  nothing  of  the  libel,  the  publication  being  con 
fined  to  the  prosecutor. 

The  defendant  was  acq  aitted. 

Topping  and  F.  Lowes,  for  the  prosecution. 

EeaaeTt  for  the  defendant. 


S96  Neck  v.  Dougak.  N.  P.  1817.  *'34li 


IfECE  V.  DOUGAN. 

• 

order  for  the  payment  of  prise  mone^,  under  the  fttatate  49  G.  ?.  e.  123,  s.  13,  where 
the  certificate  reauired  by  the  statute  is  signed  in  b'ank,  by  the  officers  of  the  ship  on 
board  of  which  tne  seaman  is  serving,  and  the  date  is  inserted  at -a  subsequent  period  is 
trregubir.  And  iomUs,  damagea^annot  be  recovered  for  the  detention  of  such  an  order, 
1^  an  asaiffnee,  for  a  yaiuable  conaidexmtioa,  wao^deachbes  it  in  the  declaration,  as  an 
order  for  tne  payment  of  money. 

This  waa  an  action  of  trover,  brought  by  the  plaintiff,  to  recover  the  value 
4>r  a  seaman's  order  for  prize  money. 

The  plaintiff  was  a  navy  agent,  and  the  defendant  was  also  a  navy  agent, 

*  mad  justod.  lor  Sha  daetnbution  of  pnao  laoney  to  iK»  «re^NF-aC  ih«  Xoc^clarvnon. 

The  plaintiff  claiming  as  the  assignee  of  an  order  of  prize  money  due  to  a  sea- 
man of  the  name  of  Stevens,  had  eont  tho  order  to  the  defendant  for  payment, 
and  he  now  charged  the  'defendant  with  having  retained  this  order,  r^oAj 
refusing  either  to  return  it,  or  to  pay  tlie  amounL  ^ 

In  the  declaration,  the  order  was  described  as  a  certain  order  duly  made,  by 
one  Wiliiam  Steveru^  late  a  seaman  on  board  His  Majasty's  ship  Niger,  in 
order  to  enable  him  to  receive  certain  prize  money.  It  was  also  described  as 
an  order  for  the  payment  of  money  generally. 

The  order  purported  to  have  been  signed  by  two  officers  on  board  the  Niger^ 
according  to  the  provisions  of  the  statute  49  G.  3.  c.  123,  s.  13,  and  was 
framed  according  to  the  directions  of  that  statute,  and  Steven's  signature  was 
proved ;  and  it  was  also  in  evidence,  that  the  plaintiff  had  given  a  valuable  con- 
'uderation  for  it.  The  detention  of  the  instrument  by  the  defendant  was  also 
proved. 

Toppings  for  the  defendant,  contended,  that  it  was  incumbent  on  the  plaintiff 
to  go  further,  and  prove,  that  tlie  certificate,  according  to  the  provisions  of  the 
■tatute  49  G.  S.  c.  128,  s  13,  had  been  signed  by  the  captain  or  commanding 
officer  on  board,  and  one  other  officer  on  board  the  ship  in  which  Stevens  who 
made  the  order  was  serving  at  ihe  time  when  the  order  was  made. 

For  the  plaintiff  it  was  contended,  that  this  additional  proof  was  nnnecessary, 
^ince  the  instrument  itself  purported  to  have  been  signed  according  to  the  pne- 
•criptions  of  the  statute,  and  had  been  signed  by  Stevens,  who  received  a  valu- 
able consideration  for  it  from  the  plaintiff.  That  as  'against  a  wrong-  rtn^k 
doer  prima  facia  evidence  of  the  validity  of  the  instrument  was  suffi-  ^ 
'Cient,  and  that  it  was  for  the  defendant  to  show,  that  he  had  a  good  reason  for 
detaining  it. 

Abbott,  J.,  said,  that  he  would  save  the  point,  in  order  to  avoid  putting  d» 
parties  to  expense. 

The  certificate  at  the  foot*  of  the  order,  purported  to  haveheen  signed  by 
Bishop  and  Frankt\a%  the  ^rst  as  commanding  officer,  and  the  second  as  a  com- 
missioned officer  on  board  the  Niger,  in  which  ship  Stevens  was  serving  as  a 
mate,  when  the  order  in  question  was  made.  Upon  examination,  it  turned  out, 
that  Bishop  had  been  superseded  by  an  officer  of  the  name  of  Tlutckstone,  at 
tlie  time  when  the  order  bore  date,  and  that  if  the  order  had  been  signed  by 
Franklin  at  all,  it  had  been  signed  in  blank  and  at  a  different  time. 

Scarlett  contended,  that  a  signature  in  blank  was  sufficient;  the  statute  did 
not  require  that  the  certificate  should  be  signed  at  the  date  of  the  order,  and  if 
a  certificate  could  not  be  signed  in  blank,  a  great  inconvenience  might  arise, 
since  the  officers  might  be  dispersed,  and  the  party  might  not  t>e  able  to  get  Ui 
oinder  signed  at  all  ;---but, 

Abbott,  J.,  observed,  Aat  (he  act  had  made  many  apeciai  provisions  for 
obviating  all  difficulties  of  that  nature.     The  act  directed,  that  the  ^last  rMiO 
order  made  should  be  taken  to  be  the  valid  order;  but  if  the  date  could  ^ 
be  inserted  afbrwards,  it  would  be  impossible  lo  know  which  of  two  ordanr 
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was  Talid.  Such  an  order  coald  not  be  within  the  meaning  of  the  statute,  and 
smce  the  order  was  irregular,,  it  was  not  sueh  an  order  as  was  stated  in  the 
declaration,  which  imported  a  valid  order. 

Searieii  contmded,  that  the  plaintiflT was  at  aU  events  entitled' to  recover,  the 
paper  on  which  the  order  was  written  ^-F—hut, 

Abbott,  J.,  held,  that  since  the  instrument  was  in  ewsy  court'  described' as 
an  order,. the  plaintiff  could  not  recover  any  thing. 

Plaiiitiir  nonsuited. 

Seariettvod  Beadtn  fikr  the  plaiiitifll 

Toppings.  Otu7Hf/9'Vid  BLchatdton^  IbB  the^defimdant. 

See  Bex  v.  Miftii^,  Lewh.  40a,.ad;£d«    JB«k  vi  U'lmUA,  Best,  P.  G.  969w    Eat  v. 
Bu9kmorikt  «a^|iira,,vol.  14. p.  396.. 


REX  «»  METCALF. 

A  bmsh  differing  froxn.e  common  one  in.  no  other  respect  than,  in  the  cireamstance  that 
the  hairs  or  bristles  are  purikosely-  made  of  unequal  lengths,  is  improperly  described 
in  a  patent  for  a.  new  invention  ae>  a  tapering  brush. 

This  was  a.  Stirt  Fada$  brought  to  repeal  a  patent  obtained  by  the  defendant 
•250^  for  the  'manufacture  of  hair  brushes,  which  were  described  to  be  taper* 
J  ing  brwhes. 

It  appeared,  from  the  specification,  that  the  mode  of  manufacturing  the  patent 
brushes  differed  from  the  common  mode,  chiefly  in  this  respect,  that  the  speci 
fication  directed,  that  the  hairs  or.  brisde»  were  to  be  taken  of  the  length  of  an 
inch  and  a  quarter,  and  before  their  insertion  in  the  holes  in  the  stock  of  the 
brush,  were  to  be  mixed  up  together;  so  that  when  they  were  collected  and 
drawn  through  the  holes,  and  secured  by  a  brass  wire,  the  bristles  would  be  of 
unequal  lengths,  whereas,  according  to  the  usual  mode,  the  brisUes  were  to  be 
inserted  in  the  stock,. so  as  to  be  as  nearly  of  the  same  length  as  possible,  and 
were  afterwards  cut  down,  so  as  to  be  of  the  same  length. 

Lord  Ellenbqrouoh. — Tapering  means,  gradually  converging  to  a  poinL 
According  to  the  specification,  the  brisdes  would  be  of  unequal  lengtli,  but  there 
would  be  no  tapering  to  a  point,  which  the  description  assumes. 

Scarlett  J  for.  the  defendant,  stated,  that  by  compressing  the  brisUes  in  each 
tuft  of  hairs,  the  effect  would  be,  to  make  them  converge  to  a  point ;  and  ha 
suggested,  that  the  brushes  were  known  by  this  description  in  the  trade. 

Lord  ELLENBORovGH.-*-If  the  word  tapering,  be  used  in  its  general  sett8e« 
*2R\1  ^^  description  is  'defective;  there  is  no  oonveiging  to  a  point.  If  the 
J  term  has  had  a  different  meaning  annexed  to  it  by  the  usage  of  tirade^ 
it  .may  be  received  in  its  perverted  sense.  At  present,  however,  I  caimot  hold 
out  any  prospect. that  the  difficulty  arising,  from,  the  grammatical  consideratioo 
can  be  removed. 

After  some  further  evidence  had  been  gone  into  which  did  not  remove  the 
difficulty.  Lord  Ellenborough  advised  the  jury  to.find,  that  it  was  not  a  tapering^ 
but.only  an  unequal  brush 

Verdict  for.  the  Crown. 

Oumey  and*  ChUty^  for  the  Crown. 

Scarlett f  for  the .  defendant* 


Ita  the  enmiinfp  term  amotion  was  made  by  the  defendant,  for  a  new  trials  bot 
ihe  court  refused  a  rule  nistf  upon  the  ground  of  the  obgection  made  at  the  trial* 
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THOROGOOD  v.  CLARKE. 

The  drawer  of  a  bill  pa^rable  to  his  own  order,  after  the  bill  becomes  dae,  settles  with  the 
acceptor,  and  gives  him  a  receipt  in  full  of  all  demands.  The  drawer  being  afterwards 
in  possession  of  the  dishonored  bill,  an  indorsee  from  the  drawer  cannot  mamtain  an  ac- 

•    tionagainst  the  acceptor. 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
iated  20th  o^  July  1815,  drawn  by  Powy$  on  the  defendant,  for  the  sum  of 
40/.,  payable  two  months  afier  *date,  to  toe  order  of  the  drawer,  and  by  rMSA 
tiim  indorsed  to  the  plaintiff.  I- 

Upon  the  evidence  for  the  defendant,  it  appeared,  that  when  the  bill  became 
due,  it  was  in  the  hands  of  Cripps  ^  Co,  the  bankers  of  Poun/8  ;  and  that  on 
the  26th  of  Ociober^  some  time  aAer  the  bill  had  been  due,  Powya  gave  the  de- 
fendant, after  the  setdement  of  the  accounts  between  them,  a  receipt  in  full  of 
all  demands ;  and  that  afler  this,  the  bill  was  in  Powys*  hands,  for  several 
months  after  having  heen  refused  payment. 

Peake,  for  the  plaintiff  insisted,  that  this  vras  not  a  sufficient  answer,  since 
it  was  not  shown  that  the  bill  had  heen  indorsed  to  the  plaindff,  afler  it  became 
due ;— but. 

Lord  Ellenborouoh  held,  that  since  PowySt  who  the  26th  of  October^  gave 
a  receipt  in  full  of  all  demands,  could  not  liave  sued  upon  the  bill,  which  was 
due  on  the  2d  of  October^  the  plaintiff  could  derive  no  title  from  him. 

Verdict  for  the  defendant. 
.    Peake  for  the  plaintiff. 

Oumey  for  the  defendant. 


•MACKBRIDE  v.  WOODRUFFE.  [•263 

In  an  action  by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  declaration  al- 
leges an  acceptance,  and  an  appointment  by  the  acceptor  to  pay  at  a  particular  place, 
aiA  a  promise  to  pay  according  lo  the  tenor  and  effect  of  the  acceptance  and  li  special 
presentment ;  tumble,  the  allegation  of  the  presentment,  may  be  rejected  as  surplusage. 

This  was  an  action  by  the  indorsee  of  a  bill  of  exchange,  dated  London^ 
May  the  4th,  1817,  drawn  by  Henry  Brian,  on  the  defendant,  for  the  sum  of 
187/.  6f.  8(/.,  payable  five  months  afler  date,  to  the  order  of  the  drawer.  The 
hill  was  directed  to  WUliam  fVoodritffe^  Esq.,  Sloane- Street,  Chelsea,  and  had 
been  specially  accepted  by  the  defendant,  payable  at  No.  32,  Castle- Street, 
Holhorn,  and  had  been  indorsed  by  the  drawer  to  Senate,  and  by  Senate  to  the 
plaintiff. 

The  first  count  of  the  declaration  alleged  the  acceptance  by  the  defendant, 
and  then  alleged  that  he  then  and  there  appointed  the  said  sum  of  money  in  the 
said  bill  of  exchange,  specified  to  be  paid  at  No.  32,  Castle- Street,  Holbom, 
and  afterwards  alleged  a  promise  by  the  defendant  to  pay  according  to  the  tenor 
and  effect  of  his  acceptance,  and  also  alleged  a  presentment  for  payment. 

The  second  count  did  not  allege  a  speci&l  presentment,  but  was  so  defective, 
that  it  was  useless. 

Scarlett,  for  the  defendant  insisted,  that  it  was  incumbent  upon  the  plaintiff 
to  prove  the  presentment  as  alleged,  although  the  allegation  itself  was  unneces- 
sary, and  he  referred  to  the  case  of  Exon  v.  Russell ;  4  M,  &^  S,  505.  and  he 
contended,  that  since  the  *promise  to  pay  was  alleged  as  a  promise  to  r«254 
pay  according  to  the  acceptance,  there  could  be  no  breach  of  the  promise,  ^ 
without  a  presentment  and  subsequent  omission  to  pay. 
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Lord  ELLSNBOROUGH.^-At  present,  I  am  of  opinion,  thi^t  this  is  an  immate- 
rial allegation.  The  promise  is,  to  pay  according  to  the  tenor  and  effect  of  the 
acceptance,  and  the  acceptance  being  general,  the  allegation  of  presentment  was 
unnecessary.     I  will  take  a  note  of  the  objection.! 

The  cause  was  aAerwards  referred. 

Topping  and  Espinasse^  for  the  plaintiff. 

Scarlett^  for  the  defendant. 

t  In  the  ctae  of  Exan  v.  Ruaeh  4  M.  &  S.  505.,  the  promissory  note  was  alleged  to  hsTS 
been  made  piiyable  at  a  particular  place,  when  in  faolv  the  note  was  not  so  payable,  the 
address  at  tne  foot  of  the  note  being  a  mere  memorandum.  And  the  court  held,  that  the 
variance  was  fatal.  That  objection  does  not  apply  to  in  the  above  case,  since  in  fact,  the 
defendant  did  appoint  the  sum  to  be  paid  at  a  particular  place.  The  subsequent  promise 
to  pay  according  to  the  tenor  and  efllect  of  the  acceptance,  does  not  seem  to  amount  to 
more  than  a  promise  to  pay,  according  to  the  legal  effect  of  the  acceptance  as  previously 
stated,  and  in  legal  effect,  it  was  a  general  acceptance.  The  allegation  therefore  of  a  spe- 
cial presentment,  seems  to  be  mere  surplusage ;  it  amounted  to  no  misdescription  of  the 
bill  Itself,  and  was  not  rendered  necessary  by  the  previous  allegation  of  the  defendant's 
acceptance  of  the  bill,  for  according  to  that  allegation,  the  place  of  payment  was  no  part 
of  the  original  bill,  but  a  mere  direction  for  the  convenience  of  the  acceptor,  according  to 
the  cases  of  Saundenon  v.  Judge,  2  H.  B.  509.  Fenton  v.  Gounday,  13  East,  459.  Saun* 
dert&H  V.  Bow€§,  14  East.  500. 


•256]  •MUNN  V.  BAKER  et  aL 

A  carrier  who  gives  two  notices,  limiting  his  resp^onsibility,  is  bound  by  that  which  is  least 

beneficial  to  himself. 

This  was  an  action  against  the  defendants  for  negligence  as  carriers,  in  loosing 
a  parcel. 

It  appeared,  that  laige  printed  notices  had  been  stuck  up  in  the  defendants* 
counting-house  and  warehouse  at  the  wharf,  announcing  that  the  pfoprietors 
would  not  be  accountable  for  any  article,  unless  entered  in  the  books  by  ihe 
book-keeper,  who  should  give  a  receipt  to  the  porter  or  other  person  entrusted 
with  the  delivery  of  the  goods  at  the  warehouse,  which  receipt  should  be  deemed 
such  a  general  acceptance  of  the  goods  as  in  case  of  loss,  should  subject  the 
proprietor  to  pay  5/.  if  the  goods  weighed  more  than  twenty-eight  pounds,  and 
if  less  than  twenty-eight  pounds  to  twenty-five  shillings,  and  not  more,  Sic,  It 
was  also  proposed,  to  prove  tliat  a  similar  notice  of  limitation  had  been  pub- 
lished in  the  Gazette;  but— 

Lord  Ellenborouoii  was  of  opinion,  that  this  evidence  could  not  be  received, 
without  proof  of  the  plaintiff's  having  read  the  Gazette;  since  he  might  be  ex 
pected  to  look  into  the  Gazette  for  notices  of  the  dissolution  of  partnerships,  bu 
not  for  notices  by  carriers,  of  the  limitation  of  their  responsibility. 

It  appeared,  that  when  the  goods  were  delivered,  a  small  paper  containing  a 
^AKc-i  notice  without  any  such  limitation,  as  was  contained  in  the  large  one,  *hai« 
•^  been  given  to  the  person  who  delivered  the  parcel ;  and— 

Lord  Ellenborovoh  was  of  opinion,  that  by  the  delivery  of  a  notice  without 
the  limitation,  the  defendants  had  nullified  the  notice  which  contained  the  limi* 
tation ;  having  given  two  notices,  they  were  bound  by  that  which  was  least 
beneficial  to  themselves. 

Verdict  for  the  plaintiff  for  the  full  amount. 

Tapping  and  Merewether^  for  the  plaintiff. 

Marryattf  for  the  defendants. 
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SPAIN  V.  arptott: 

If  8  lenratit  hired  for  a  year  refuse  to  obey  bis  master*!  orders,  the  master  is  justified  in 
dismissing  him  before  the  end  of  the  year,  and  the  serrant  cannot  recover  any  wages. 

This  was  an  action  brought  by  the  plaintifT  to  recover  wages  for  his  senrice 
from  Michaelmoi  to  July, 

The  plaintiff  was  a  yearly  serrant  to  the  defendant  who  was  a  fanner.  The 
plaintiff  usaally  breakfasted  at  6we  o'clock  in  the  mornings  and  dined  at  two. 
One  day  the  master  ordered  the  servant  to  go  with  the  horses  to  the  Marsh 
which  was  a  mile  off  before  dinner,  dinner  being  then  ready.  The  plaintiff 
said,  that  he  had  done  his  due,  and  would  not. go  till  he  had  had  his  dinner; 
the  defendant  told  him  to  go  about  his  business,  and  the  plaintiff  *went  ptoR? 
accordingly,  without  offering  any  submission,  or  to  obey  his  master's  ^ 
orders. 

On  the  part  of  ttte  defendant,  it.  was  contended,  that  Ae  action  was  not 
maintainable,  since  the  contract  was  a  year's  service  in  husbandry,  which  had 
not  been  performed. 

Scarlettf  for  the  plaintiff,  contended,  that  if  the  master  had  had  any  reason 
to  complain  of  the  conduct  of  the  servant,  he  ought  to  have  complained  to  a 
magistrate  for  relief.  That  the  master  could  not  by  turning  the  servant  away 
before  the  completion  of  the  year  dissolve  the  contract  and  bereave  him  of  his 
wages ;  it  would  be  exceedingly  hard  if  he  could,  for  then,  he  might  put  an  end 
to  the  contract  on  the  very  last  day. 

Lord  Ellenborough.— If  the  contract  be  for  a  year's  service,  the  year  must 
be  completed,  before  the  servant  is  entitled  to  he  paid. 

If  the  plaintiff  persisted  in  refusing  to  obey  his  master's  orders,  I  think  he 
was  warranted  in  turning  him  away.  He  might  have  obtained  relief  by  apply- 
ing to  a  magistrate ;  but  he  was  not  bound  to  pursue  that  course,  the  relation 
between  master  and  servant,  and  the  laws  by  which  that  relation  is  regulated, 
existed  long  before  the  statute.  There  is  no  contract  between  the  parties, 
except  that  which  the  law  makes  for  them,  and  it  may  be  hard  upon  the  ser- 
vant, but  it  would  be  exceedingly  inconvenient  if  the  servant  were  to  be 
^permitted  to  set  himself  up  to  control  his  master  in  his  domesiic  regu-  rMsg 
lations,  such  as  the  time  of  dinner.  After  a  refusal  on  the  part  of  the  ^ 
servant  to  perform  his  work,  the  master  is  not  bound  to  keep  him  on  as  a 
hurthensome  and  useless  servant  to  the  end  of  the  year.  In  the  present  instance 
it  might  be  very  inconvenient  for  the  master  to  change  the  hour  of  dinner ;  the 
question  really  comes  to  this,  whether  the  master  or  the  servant  is  to  have  the 
superior  authority^ 

A  juror  was  aflerwards  withdrawn  by  consent. 

Scarlett  and  E,  LaweSf  for  the  plaintiff. 
Boliand  for  the  defendant. 


BERTHON  et  al.  «.  LOUGHMAN. 

The  opinion  of  one  conyersant  in  the  business  of  insurance,  as  a  matter  of  jud^^ment, 
whether  the  communication  of  particular  facts  would  have  enhanced  the  premium  is 
Admissible  evidence  i  but  he  cannot  be  aaked  what.bs  himself  would  have  done  in  the 
particular 


This  was  an  action  on  a  policy  of  insurance,  on  two-thirds  of  the  vessd, 
Madre  de  Dio$^  valued  at  2000/.,  and  upon  goods  valued  at  1500/.  from  Ptf* 
nambueo  to  St.  JUkhaePs, 
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The  yessel  had  sailed  from  St,  MtchaePs  on  her  outward  voyage  in  A/ay« 
181 1,  and  there  was  evidence  to  show  the  prohahility  that  VasconceUos^  the 
owner,  who  resided  at  Si.  "MichaeTs^  knew  that  the  ship  had  sailed  from  Per- 
nambuco  on  her  homeward  voyage  on  the  3d  of  September^  1811.  The  loss 
*250n  ^'^^  place  *on  the  5th  of  Stpttmhtr,  The  letter  containing  the  instruc« 
^  tions  to  effect  the  insurance,  was  dated  December  12th,  1812,  arrived 
in  London  on  the  29th  of  January,  and  the  insurance  was  effected  on  the  3d 
of  March. 

The  defence  was,  that  the  ship  at  the  time  when  the  directions  were  given 
for  the  insurance,  was  to  be  considered  as  a  missing  ship,  and  that  information 
material  for  the  guidance  of  the  insurer  had  been  withheld,  the  insurance  hav- 
ing been  effected  as  upon  an  ordinary  risk.  The  letter,  upon  the  ground  of 
which  the  insurance  had  been  effected,  having  been  put  into  the  hands  of  a  wit- 
ness for  the  defendant,  who  was  conversant  with  the  subject  of  insurance,  ho 
was  asked  whether  the  knowledge  of  the  facts  above  stated,  would  not  have 
made  a  difference  as  to  the  terms  of  the  insurance.  The  question  was  ob 
jected  to. 

HoLRovD,  J.— -Whether  particular  facts,  if  disclosed  to  an  underwriter 
would,  in  the  opinion  of  the  witness  as  a  matter  of  judgment,  make  a  difference 
as  to  the  amount  of  the  premium,  is,  I  think,  admissible  evidence.  The  pre 
mium  has  all  along  been  considered  as  calculated  upon  an  ordinary  risk,  and 
the  question  is  not  what  the  private  opinion  of  the  individual  may  be,  as  to  the 
probable  course  of  his  conduct  in  a  particular  case,  but  what  in  his  judgment 
the  general  opinion  would  be  amongst  those  conversant  with  such  mattent. 
*2fl0l  ^^^^cr  the  jury  do  or  do  not  possess  any  knowledge  or  informap 
■^  tion  on  the  subject,  can  *make  no  difference  as  to  the  reception  of  the 
evidence. 

The  plaintiff  afterwards  had  a  verdict. 

Topping,  Scarlett,  and  Richardson,  for  the  plaintiff. 
Marryatt,  Gumey,  and  Campbell,  for  the  defendant. 


COHEN  V.  TEMPLAR  et  al. 

A  person  who  is  interested  in  a  commission  of  bsnkruptcy  and  the  proceedings  under  it, 

is  entitled  to  have  them  produced  in  a  collateral  cause. 

This  was  an  action  of  special  assumpsit. 

The  ffist  of  the  complaint  against  the  defendants  was,  that  the  plaintiff  hav* 
ing  obtamed  judgment  against  one  JoncB  for  a  debt  of  1180/.,  and  he  having 
bc^n  declared  a  bankrupt,  the  plaintiff  employed  the  defendants  to  petition  the 
Lord  Chancellor  to  permit  the  plaintiff  to  prove  under  the  commission,  and 
that  the  Chancellor  had  directed  an  issue  to  try  whether  the  plaintiff  was  a 
creditor  or  not,  and  that  the  defendants.  Instead  of  acting  upon  this  orders  had 
taken  Jones  in  execution,  in  consequence  of  which  the  petition  was  fruidess. 

Mr.  Knight,  the  solicitor  to  the  assignees  under  the  commission  against 
Jones,  having  been  subpcenaed  to  produce  the  commis&i»»,  submitted  it  to  the 
court,  whether  the  assignees  were  bound  to  produce  the-  proceedings. 
«2g|-i       ^'^^^opping  contended  that  they  were,  since  tike  plaintiff  had  an  inters 
^  est  in  the  commission,  and—* 

HoLROYD,  J.,  was  of  opinion  that  the  proceedings  emght  to  be  produced. 

The  plaintiff  afterwards  offered  to  give  seconduy  e^denoe  of  the  petitior 
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the  Lord  ChanceUor ;  but  being  unable  to  prove  that  any  search  had  been  made 
for  the  original,  the  plaintiff  was  non-euited. 

Topping  and  Chitiy^  for  the  plaintiff. 

Scarlett  and  Gumey^  for  the  defendants. 


CROWLEY  9.  IMPEY  et  al. 

QommiMioners  of  bankrupt  make  a  warrant  for  the  commitment  of  a  bankrupt  for  refus- 
ing to  be  examined,  the  bankrupt  beinff  already  confined  in  the  King*»'Bentk  under  pre* 
▼iooB  proceea,  iaewthU)  the  issuing  of  the  warrant  by  the  commissioners  does  not  amount 
to  an  imprisonment  by  them,  tillthe  warrant  is  in  some  way  operative  to  the  detention 
of  the  party  independently  of  the  other  process.  But  if  the  warrant  operate  to  the  con- 
finement of  the  party  within  narrower  bounds,  it  is  an  imprisonment  by  the  com- 
niasioners. 

This  was  an  action  for  an  assaidt  and  false  imprisonment  against  the  three 
defendants,  who  were  commissioners  under  a  commission  of  bankrupt  against 
the  plaintiff. 

The  action  was  brought  in  order  to  try  the  validity  of  the  commission.  The 
plaintiff  had  been  committed  under  a  warrant  from  the  commissioners  for  not 
passing  his  examination  on  the  18th  of  June^  1816.  But  it  appeared  that  he 
had  been  in  custody  in  the  King^H'Bench  prison,  from,  the  16th  of  April 
^preceding,  under  process  of  contempt  and  upon  an  action ;  and  that  the  rcoAo 
processes  were  still  in  force  at  the  time  of  the  commitment  under  the  >- 
warrant.  The  warrant  was  produced  by  the  Marshal's  clerk  as  a  subsisting 
warrant. 

Scarlett  for  the  defendants,  contended,  that  this  was  not  evidence  of  any 
trespass  or  imprisonment  by  the  defendants,  since  the  plaintiff  was  in  custody 
under  other  process,  and  could  not  be  considered  as  ip  custody  under  the  war- 
rant until  it  had  operated  in  some  way  or  other  to  his  imprisonment 

Gumey  for  the  plaintiff,  iusbted,  that  tliis  was  an  imprisonment,  the  direc- 
tions of  the  warrant  were  that  the  plaintiff  should  be  kept  without  bail  until  he 
should  submit  himself  to  the  commtssioners.  This,  therefore,  was  an  imprison* 
ment  on  the  part  of  those  who  ordered  him  to  be  kept  without  bail,  and  who 
imposed  double  fetters  upon  him. 

Lord  Ellbnborouou  was  inclined  to  think,  that  the  making  the  warrant 
which  might  have  operated  to  the  imprisonment  of  the  plaintiff,  did  not  in  itself, 
and  previous  to  any  actual  operation  constitute  an  imprisonment,  it  was  an 
order  for  imprisonment  rather  than  an  imprisonment. 

It  afterwards  appeared,  that  previous  to  the  warrant,  the  plaintiff  had  had  the 
benefit  of  the  rules ;  but  that  subsequendy,  in  consequence  of  tlie  *war-  r«0Aa 
rant,  he  had  been  confined  within  the  walls  of  the  prison.  ^ 

Lord  Ellenborouoh  was  of  opinion,  that  the  confinement  of  the  plaintiff, 
witliin  narrower  bounds,  coasiituted  an  imprisonment. 

The  plaintiff  was  aflerwards  nonsuited  upon  the  merits. 

Gumey  and  Taddy^  for  the  plaintiff. 

Scarlett  and  Richardeon^  for  the  defendants. 
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If  a  mob  attack  a  houae  with  intent  to  liberate  a  person  in  eastody  in  that  honae,  or 
to  puli  the  house  down  in  case  he  not  be  delivered  up,  and  proceed  to  acts  of 
Tioienee,  this  is  a  sufficient  beginning  to  demolish,  as  far  as  intention  goes,  to  entitle 
the  owner  to  his  remedy  against  the  hundred,  under  the  st.  1  G.  1.  st.  2.  c.  ft.'-^Damages 
may  be  recovered  in  respect  of  guns  found  in  the  house,  and  used  and  damaged  in  the 
coarse  of  demolition. — ^But  not  in  respect  of  guns  stolen  by  the  mob. 

Thu  was  an  action  by  the  plaintiff  to  recover  a  compensation  against  the 
inhabitants  of  the  City  of  London^  under  the  statute  1  G.  1.  st.  2.  c.  5,  for  the 
injury  done  to  bis  house  and  property  by  the  Spa-Fieldt  mob,  on  the  2d  of 
December^  1816. 

The  plaintiff  was  a  gunsmith  in  Skinner'Street^  and  on  the  2d  of  December^  a 
ybun^  man  entered  the  plaintiff's  sliop  and  called  out  for  arms.  Mr.  Platte 
pot  his  hands  on  each  of  the  young  man's  shoulders  and  remonstrated  with  him, 
when  the  young  man  fired  a  pistol,  by  which  Mr.  Piatt,  was  wounded  in  the 
belly,  and  the  young  man  was  taken  into  custody.  Five  or  six  men  who  were 
MA4-1  ^following  the  young  man,  on  hearing  the  pistol  fired  decamped.  A  mob 
-^  of  five  or  six  hundred  persons  who  had  passed  the  plaintiff's  house  about 
twenty  yards,  afterwards  returned,  saying  "  this  is  the  house,  we  will  have  him 
out*'  The  plaintiff's  foreman  informed  the  mob  that  the  young  man  was  gone, 
upon  which  they  went  off,  crying,  ^  to  Tbwer  HUL*^  The  young  roan  then 
showed  his  head  outof  a  window  up  three  pairof  stairs  in  the  plaintiff's  house,and 
the  mob  saw  him  'tod  cried  out  «'  there  he  is,  we'll  have  him  out  or  pull  down 
the  bloody  house."  A  brewer's  servant  then  thrust  a  broom-stick  through  the 
window,  and  the  mob  drawing  the  guns  through  the  window  began  to  demolish 
the  windows  and  window-frames  with  the  butt  ends  of  the  guns,  and  forcing 
their  way  into  the  house,  they  began  to  demolish  the  glass  presses  in  which 
the  gtins  were  kept  with  the  butt  ends  of  the  guns,  and  took  the  guns  out  by 
ten  or  twelve  at  a  time,  and  distributed  them  to  the  mob  on  the  outside,  saying, 
*here  are  arms  my  boys."  In  breaking  the  window  frames  and  presses  some 
of  the  guns  were  broken.  They  then  went  to  the  powder  cupboard  and 
emptied  it.  Many  bags  of  shot  were  also  taken,  and  part  of  the  shot  was 
strewed  upon  the  floor.  The  window  frames  were  all  broken  and  demolished. 
The  whole  amount  of  the  damage  was  upwards  of  1221/. 

Knowlys  for  the  defendants,  objected,  that  the  plaintiff  was  not  entitled  to  re- 
pooK-y  cover.  There  was  no  intention  on  the  part  of  the  mob  to  demolish  *the 
-^  house ;  their  leader  demanded  arms,  and  when  he  was  in  custody,  their 
intention  was  to  release  him  and  not  to  demolish  the  house.  The  case,  there- 
fore was  not  within  the  riot  act.  And  he  cited  the  case  of  Reid  v.  Clarke,  7 
T.  R.  496,  and  Lord  King  v.  Chambers.i  The  taking  the  goods  out  of  the 
shop,  was  (he  contended)  a  substantive  felony,  unconnected  with  the  demo~ 
lition,  and  he  cited  the  case  of  Oreasly  v.  Higginbotham,  1  East.  636,  where 
it  was  held,  that  where  a  mob  afler  beginning  to  demolish  and  pull  down  a 
house,  stole  flour  contained  in  the  house,  or  forced  the  owner  to  sell  it  at  an 
under  price,  the  value  could  not  be  recovered  against  the  hundred,  also  the  case 
of  Smith  V.  Botlon,  tried  before  /^e  Blanc,  J.,  at  the  York  Spring  ABsizts, 
1816,  who  held,  that  the  hundred  was  liable  only  for  the  furniture  and  other 
articles  actually  demolished  by  the  mob,  and  not  for  such  as  were  stolen  and 
carried  off.| 

Lord  Ellenborouoh.— I  was  counsel  in  the  case  of  Reid  v.  Clarke,  which 
was  decided  on  the  ground  that  the  mob  having  it  in  their  power  to  demolish 
the  house,  went  away  without  proceeding  to  demolish  it,  and,  therefore,  that 

t  Sm  vol.  L  p.  195.  I  See  vol.  i.  p.  195,  in  the  rotes. 
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there  was  no  beginning  to  demolish  it  The  question  here  is,  what  was  the 
purpose  of  the  mob,  and  whether,  if  they  could  not  have  rescued  their  leadert 
they  would  not  have  proceeded  to  demolish  the  house,  whether  they  r«oAA 
*would  not  have  proceeded  to  demolish  the  house  as  they  threatened,  ^ 
unless  his  escape  had  intervened.  It  is  a  principle  of  law,  that  a  person  intends 
to  do  that  which  is  the  natural  effect  of  what  he  does.  If,  therefore  the  pulling 
down  the  house  was  intended  as  a  means  of  getting  at  him,  they  intended  to 
demolish  the  house.  It  will  be  proper  before  the  case  goes  to  the  jury,  to  have 
it  ascertained  what  number  of  guns  was  taken  and  not  destroyed.  If  the  dis- 
appearance and  damaging  of  the  property  was  the  consequence  of  the  demolish* 
ing,  I  think  the  value  may  be  recovered,  the  distinction  is  between  tiie  damage 
occasioned  by  the  demolishing  and  the  substantive  act  of  stealing,  to  which  the 
demolition  of  the  house  is  not  auxiliary. 

On  the  part  of  the  defendants,  an  examined  copy  of  the  record  was  after* 
wards  given  in  evidence,  in  order  to  sliow  that  several  persons  had  been 
tried,  and  one  convicted  of  stealing  some  of  the  guns;  and  it  was  attempted  to 
show,  that  the  prosecutions  against  these  persons  had  been  directed  by  tho 
plaintiff. 

Lord  Ellknborovoh. — ^I  do  not  see  how  this  evidence  can  effect  the  case. 
A  person  choosing  to  prosecute  for  a  particular  offence,  cannot  fix  the  character 
of  that  offence  as  against  other  parties.  This  record  is  evidence,  to  show  m 
prosecution  for  a  felony  arising  out  of  this  transaction ;  but  it  does  not  follow, 
that  each  substantive  felony  did  not  *exist.  The  prosecution  for  one  r^oaj 
offence  is  not  unfrequently  crossed  by  evidence  of  another.  Upon  a  >- 
trial  for  burglary,  for  insUince  it  may  appear,  that  the  crime  of  murder  has  been 
committed,  The  complication  of  crimes  does  not  destroy  the  several  nature 
of  each.     This  evidence  leaves  the  case  exactly  where  it  stood  before. 

In  summing  up  to  the  jury,  his  lordship  observed.  The  reason  why  an  action 
was  given  by  the  statute,  was  that  the-  offence  being  made  felony,  the  person 
injured  could  no  longer  bring  his  action  for  a  trespass,  and  therefore  his  remedy 
would  have  been  lost.  In  order  to  prevent  this,  the  statute  transferred  the 
remedy,  and  enabled  the  party  to  recover  damages  against  the  inhabitants  of 
the  district,  who  were  to  be  responsible  for  Sie  conduct  of  the  individuals 
within  it.  In  order  to  maintain  the  action,  it  is  essential  in  the  first  place,  that 
there  should  have  been  an  intention  on  the  part  of  the  mob  to  demolish  the 
house ;  and  if  you  are  of  opinion  that  there  was  such  an  intention,  there  has 
been  in  fact  a  sufficient  beginning  to  demolish. 

It  appears  that  a  young  man  came  to  the  shop  with  five  or  six  hundred 
others,  and  their  primary  object  then  certainly  was  to  procure  arms.  He 
demanded  arms,  and  afler  wounding  Mr.  Platte  he  was  taken  into  custody,  they 
then  cUmored  for  his  delivery,  crying,  **  pull  down  the  house,  we  will  have 
htm  out.*'  Now  what  were  the  means  first  used?  They  broke  the  windows 
and  frames,  and  having  proceeded  thus  far,  they  take  out  weapons,  *and  r«oao 
use  guns  as  instruments  to  effect  their  purpose,  which  was  to  get  the  ^ 
young  man  out  of  custody,  or  if  they  could  not  to  pull  down  the  house,  as  m 
penalty  on  the  person  who  kept  him  back.  If  you  are  of  opinion  that  the  guns 
which  were  damaged  were  used  for  the  purpose  of  destruction,  although  but 
conditionally,  in  case  the  roan  should  not  be  given  up,  this  Was  a  beginning  to 
demolish.  The  principal  item  of  damage,  consists  of  those  guns  which  were 
taken  away.  Those  who  took  them  away  were  guilty  of  a  crime  for  which 
they  were  liable  to  be  prosecuted,  and  some  have  been  prosecuted;  and  upon 
tfie  conviction  which  has  taken  place,  there  can  be  no  imputation.  The  ques* 
tion  is,  for  what  purpose  those  guns  were  taken  out,  was  it  in  order  to  steal 
them  or  to  distribute  them  amongst  the  mob  for  purposes  of  similar  violence? 
Were  they  taken  in  order  to  effect  the  common  purpose,  either  to  release  the 
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person  in  costody  or  to  pull  down  the  house  T  If  the  latter,t  I  think  the  case 
>2601  ^^^^  within  the  'principle  already  laid  down.  If  you  are  of  opinion,  that 
■^  this  was  done  with  a  view  to  obtain  possession  of  the  man  in  custody, 
and  unless  he  should  be  given  up  to  pull  down  the  house,  I  think  the  plaintiff  is 
eotitletl  to  recover  with  respect  to  this  item  of  damage. 

The  jurv  found  that  tlie  whole  was  done  with  the  intent  to  demolish,  and 
consequenuy  the  plaintiff  had  a  verdict  for  the  whole  of  his  demand. 

Gurney  and  BoUand  for  the  plaintiff. 

Knowtyt^  C.  S.,  and  Tlndal  for  the  defendants. 

t  In  the  ensuing  term  Kfwwlyg,  C.  S.,  moved  for  a  new  trial,  on  the  ground,  that  there 
was  not  sufficient  evidence,  of  an  intention  on  the  part  of  the  mob  to  demolish  the  house, 
but  ilie  court  refused  a  rule  nisi  upon  that  ground.  He  then  moved  to  reduce  the  damsj^cs, 
by  excluding  the  value  of  the  property  which  had  been  taken  away  during  the  transaction ; 
and  it  was  agreed,  that  the  question  should  be  argued  upon  a  special  case  reserved.  The 
case  was  argued  in  the^  ensuing  Easter  term,  when  the  court  held,  that  the  plaintiff  was 
not  entitled  to  recover  in  respect  of  the  arms  which  had  been  taken  away  during  the  at- 
tempt to  demolish  the  house.  The  legislature  gave  the  action  against  the  hundred,  in 
order  that  the  partv  who  before  the  st.  1  6.  1.  st.  2.  c.  1,  had  a  remedy  against  the  party 
who  attacked  nis  house,  might  not  be  deprived  of  that  remedy  bv  the  statute  which 
made  the  offence  felony,  and  consequently  deprived  him  of  his  civil  remedy  against  the 
offender.  But  he  never  bad  a  civil  remedy  against  those  who  stole  his  gooos  and  conse- 
quently the  statute  did  not  extend  to  that  case. 
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A  bouse,  part  of  which  is  occupied  by  the  plaintiff  as  a  shop,  and  the  the  remainder  of 
which  is  occupied  by  lodgers,  no  part  of  his  family  sleeping  therein,  is  a  dwelling-house, 
within  the  protection  of  the  stat.  1  G.  1.  st.  2.  c.  5. 

This  was  a  similar  action  brought  by  the  plaintiff,  who  was  a  gunsmith  in  the 
Mnoriet.  The  declaration  alleged  a  beginning  to  demoibh  the  dwelling-house 
of  the  plaintiff. 

It  appeared  that  the  father  of  the  plaintiff  had  a  lease  of  the  house,  which 
would  expire  in  the  year  1820,  and  that  the  plaintiff  was  entitled  to  the  residue 
of  the  term  under  the  will  of  his  father.  The  plaintiff  occupied  the  shop  and 
the  back  parior,  but  no  part  of  his  family  slept  there,  the  remainder  of  the 
house  was  occupied  by  lodgers. 

Knotolyt  for  the  defendants,  objected,  that  this  was  not  a  dwelling-house 
within  the  words  of  the  ^statute  1  6.  1.  st.  2.  c.  5,  viz.  Any  church  rM^A 
or  chapel  or  any  building  for  religious  worship  certified  or  registered  ^ 
according  to  tlie  statute  made  in  the  first  year-  of  the  reign  of  the  late  King 
ffWiam  and  Queen  Mary^  dltc.  iic.  Any  dwelling-house,  bam,  stable,  or  other 
out-house.  This  was  either  no  dwelling-house  at  all,  or  the  dwelling-house  of 
some  other  person,  and  therefore  improperly  laid  in  the  declaration  to  be  the 
dwelling-house  of  the  plaintiff.  This  had  been  frequently  held  in  cases  similar 
to  this  upon  indictments  for  burglary.  If  the  part  occupied  by  the  plaintiff  was 
to  be  considered  as  entirely  distinct  from  that  occupied  by  the  loogers,  it  wan 
the  dwelling-house  of  no  one ;  if  it  was  not  distinct  from  the  part  occupied  by 
a  lodger,  then  it  was  to  be  considered  as  the  dwelling-house  of  that  lodger.  If 
the  plaintiff,  or  any  of  his  family  or  servants,  had  slept  in  the  part  occupied  by 
the  plaintiff,  it  would  have  been  his  dwelling-house,  but  this  was  not  the  case. 
If  tbe  premises  could  not  be  considered  to  be  the  dwelling-house  of  the  plaintiff 
lor  one  purpose,  they  could  not  for  any  other.  He  also  contended  that 
there  was  not  sufficient  evidence  of  an  intention  on  the  part  of  the  mob  to 
demolish. 
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Oumey  for  the  plaintiff,  contended,  that  the  term  *' dwelling-house "  used  in 
the  statute  was  merely  meant  to  ascertain  the  description  of  building  which 
was  intended  to  be  protected  by  the  legislature. 

*Lord  Ellenborouoh  upon  the  first  objection  intimated  that  he  rcA.. 
should  allow  the  plaintiff  to  recover  if  the  jury  thought  he  was  entitled  L  ^^ 
to  a  remedy  in  other  respects,  but  tliat  he  would  save  the  point  for  the  plain- 
tiff. And  he  lef^  it  to  the  jury  to  say  whether  in  fact  there  was  a  beginning  to 
demolish,  observing,  th<it  in  the  other  case,  which  had  been  tried  by  them,  it 
appeared  that  there  was  a*  declared  purpose  of  pulling  down  the  house.  In 
the  present  case  there  was  nothing  from  which  the  intention  could  be  inferred, 
except  the  act  itself.  But  there  had  been  a  wanton  demolition  not  reconcileable 
with  the  mere  intention  to  procure  possession  of  the  guns,  and  therefore  it  was' 
for  tlie  jury  to  consider  whether  the  mob  came  with  intent  to  steal  the  arms,  or 
to  use  them  in  the  execution  of  an  intention  to  demolish  the  house. 

The  jury  found  for  the  plaintiff.    ' 

Gurney  and  Bolland,  for  the  plaintiff. 

Knowlys^  G.  S.,  and  Tindal^  for  the  defendants. 


In  the  ensuing  term  Knowlyt^  C.  S.,  moved  for  a  new  trial,  upon  the  objec- 
tion which  he  had  urged  at  the  trial,  but  the  court  held  that  the  term  dwelling- 
house  was  used  in  the  statute  as  a  word  of  general  description  of  the  kind  of 
property  intended  to  be  protected,  and  refused  the  rule.  A  rule  nitt  was 
granted,  upon  the  question  whether  the  plaintiffs  were  entitled  to  recover  the 
amount  *of  the  guns  which  were  taken  out  of  the  shop  during  the  at-  rMv^o 
tempt  to  demolish.!  ^ 

t  See  the  note  to  the  last  case. 


BURN  et  al.  Assignees  of  BONE  v.  BROWN  et  al. 

A  factor  for  the  owner  of  a  ship  at  an  English  port  requests  the  master  to  deliver  the  cer- 
tificate of  registry  to  him,  in  order  that  he  may  pay  the  tonnage  duties  at  the  custom* 
house.  He  cannot,  having  thus  obtained  poasession  of  the  certificate,  retain  it  as  a  se- 
curity for  the  general  balance  due  to  him  as  factor,  in  respect  of  the  ship. 

This  was  an  acuon  brought  by  the  plaintiffs  as  the  assignees  of  JSone,  a 
bankrupt,  against  the  defendants,  for  withholding  the  certificate  of  the  registry 
of  the  ship  George  and  Mary^  of  which  Bone  was  part  owner. 

The  defendants  had  been  the  factors  for  Bone  at  Skidds  for  several  years ; 
whilst  the  George  and  Mary  was  at  Shields^  the  master  of  the  ship  placed 
the  certificate  of  the  ship's  register  in  the  hands  of  the  defendants,  at  their  re- 
quest, in  order  that  the  latter  might  pay  the  duties  at  the  custom-house,  which 
they  accordingly  paid,  but  they  afterwards  detained  the  certificate,  insisting  that 
they  were  entitled  to  a  lien  upon  it  for  the  whole  of  the  balance  due  from  Bont 
to  them,  amounting  to  upwards  of  900/.  The  master  of  the  ship  was  not  in- 
formed when  he  delivered  the  certificate  to  them  at  their  request,  that  they  had 
any  intention  to  detain  it  till  the  whole  of  their  demand  was  paid,  and  said  that 
if  he  had  known  that  he  would  have  paid  the  duties  himself. 

It  was  contended  on  the  part  of  the  defendant  first,  that  they  had  a  right  to 
detain  the  certificate  *as  a  security  for  the  whole  of  the  balance  due,  r«27S 
since  it  came  into  their  hands  in  the  usual  course  of  business  without  ^ 
fraud.     It  was  the  business  of  the  factor  to  pay  the  tonnage  duties  at  the  cusr 
tom-housc,  and  this  could  not  be  done  without  the  production  of  the  certificate 
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of  r^try.    Secondly,  that  they  had  at  all  events  a  right  to  detam  it  in  reaped 
of  the  tonnage  duties  then  paid. 

Bailet,  J.— The  defenaanta  were  not  entitled  to  withhold  the  certificate  of 
registry  for  two  reasons.  1st.  Because  they  had  no  right  to  the  possession  of 
it  for  the  purpose  of  a  lien  in  the  first  instance  ;  and  2dly,  because  they  claimed 
to  retain  it  for  too  large  a  sum.  The  captain  was  told  that  it  was  wanted,  in 
order  that  the  defendants  might  proceed  to  pay  the  duties  at  the  custom-house» 
and  not  with  a  view  to  a  lien,  and,  therefore,  diey  cannot  insist  upon  detaining 
it  for  that  purpose.  If  he  had  been  told  that  the  defendant's  object  in  obtain- 
ing it,  was  to  produce  it  at  the  custom-house,  and  to  hold  it  for  a  debt  due  from 
the  owner,  he  would  not  have  parted  with  it,  he  would  have  gone  to  the  cus- 
tom-house, and  would  have  paid  the  duties  himself.  I  will  save  the  point  for 
you  ;  but  I  entertain  no  doubt  upon  it. 

Verdict  for  the  plaintiff. 


•274]  'Assignees  of  MEYER  v.  SEFTON  et  aL 

Upon  the  question  whether  A.,  after  ezecutins  a  conveyance  of  property  to  tmsteesfor  the 
benefit  of  his  wife,  had  the  disposition'  of  the  property^  evidence  of  his  making  an  afe* 
signment  of  it,  is  not  admissible  against  the  trustees,  unless  they  were  privy  to  it,  or 
unless  the  property  was  delivered,  and  the  aasignment  acted  upon. 

Semble,  a  letter  written  by  an  attorney  to  his  client,  and  produced  with  the  client's  signa* 
tare  indorsed  upon  it,  is  evidence  against  the  client,  i 

Where  the  queer  ion  is  as  to  the  solvency  of  a  party  at  a  particular  time,  the  general  result 
as  collected  from  sufficieQt  sources  may  he  given  in  evidence.— ^-Apd,  §'emhle,  the  ac« 
counts  rendered  by  a  bankrupt  of  his  afiairs  to  the  commissioners  are  competent  sources. 

fl 

This  was  an  issue  to.  try  whether  Meyer ^  who  had  been  declared  a  b^nkrupty 
had  duly  executed  a  certain  deed  of  settlement,  under  which  the  defendants 
claimed  certain  property,  as  the  assignees  of  Mrs.  Meyer;  and  also  whether 
Meyer  had  the  disposition  of  the  pn^rty  afterwards. 

U  was  proposed  on  the  part  of  the  plaintiffs  to  show,  that  after  the  date  of 
the  deed,  Meyer  had  proposed  to  execute  an  assignment  of  their  property. 

Topping  ior  the  defendants  objected,  that  thin  was  not  evidence,  since  it 
amounted  to  nothing  morQ  than  what  had  been  said  by  Meyer  after  the  execu- 
.tioo  of  the  deed  in  question,  as  to  executing  some  other  deed. 

Scarlett  contended,  that  it  was  evidence,  as  showing  the  unbounded  domin- 
ion which  Meyer  exercised  over  the  property. 

HoLROVD,  J.— Any  act  of  dominion  which  Meyer  exercised  over  the  prop- 
erty, would  be  evidence,  although  the  trustees  were  not  privy  to  it ;  but  an 
^^^m-i  assignment  made  behind  the  backs  of  the  'trustees,  and  without  the 
J  knowledge  ^  Mrs.  Meyer^  is  not  evitlencey  nnless  it  be  acted  upon  and 
poaaesaion  be  ddivered 


It  was  afterwards  proposed,  on  the  part  of  the  plaintiffs  to  read  a  letter* 
written  by  the  solicitor,  who  had  prepared  the  deed  in  question,  to  Meyett 
and  which  had  been  found  amongst  the  papers  of  Meyer^  ailer  he  had  become 
a  bankrupt,  with  his  hand-writing  indorsed  upon  it. 

Thpping  objected,  that  this  could  not  be  read,  since  it  was  a  letter  written  in 
-qonfidence,  by  the  attorney  to  his  client ;  and  at  all  events  was  not  evidence 
against  the  truatees,  even  if  it  were  evidence  against  Meyer  himself. 
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Searleit  contended^  that  the  usual  rule  that  the  attorney  eaiuiot  reveal  coo6* 
dential  communications  made  by  his  client,  did  not  at  all  affect  this  case ;  it 
was  no  breach  of  confidence  to  read  the  letter  of  the  attorney^  found  in  the 
possession  of  the  client :  his  own  letter  might  have  been  read. 

It  aflerwards  appeared,  that  the  letter  had  been  written  before  the  execution 
of  the  deed  in  question,  and  related  to  the  subject  of  the  execution  of  the  deed ; 
and  HoLROYD,  J.,  admitted  it  to  be  read. 

^Evidence  was  aflerwards  adduced,  to  show  the  value  of  the  property;    r«o7A 
and  a  witness  was  produced  on  the  part  of  the  plaintiffs,  who  had  ex-   ^ 
amined  the  accounts  and  books  of  the  bankrupt,  and  it  was  proposed  to  exam- 
ine him  as  to  the  result,  as  a  means  of  ascertaining  what  the  value  of  the  prop- 
erty in  question  was.     This  was  objected  to  on  the  part  of  the  defendants. 

HoLROYD,  J.,  was  of  the  opinion  that  the  evidence  was  admissible ;  such 
evidence  had  been  admitted  in  a  case  before  Lord  Kenyan^  aAer  it  had  been 
objected  to,  where  the  question  was  as  to  the  solvency  of  a  party  at  a  particu- 
lar time.  From  the  very  nature  of  the  case,  such  an  inquiry  could  not  be  made 
in  court,  and  therefore  evidence  on  such  a  point  must  be  given  by  some  one  who 
had  had  the  means  of  inquiry,  and  who  could  state  the  result.  With  respect 
to  the  source  from  which  the  knowledge  of  the  witness  was  drawn,  in  the 
present  instance,  a  commission  of  bankrupt  had  issued,  and  the  documents 
firom  which  the  result  was  obtained,  had  been  rendered  by  the  bankrupt.  He 
bad  been  obliged  to  render  up  his  accounts,  with  a  view  to  the  state  of  his 
affairs,  under  the  severest  penalties  ;  and,  therefore,  the  result  was  admissible. 


It  appeared  afterwards,  that  the  witness  had  no  means  of  estimating  the 
Talue  of  some  of  the  items  essential  to  the  calculation  $  and  the  evidence  was 
withdrawn. 

^The  jury  afterwards  found  for  the  plaintiffs  on  both  issues.  r*2T7 

Searlettf  Gumey^  and  ChueUe^  for  the  plaintiffs.  I- 

Tofpmgf  MarryatU  and  TVuldfy,  for  the  defendants. 


ADAMS  V.  FAIRBAIN. 

Declaration  on  a  apecial  agreement  for  the  sale  of  a  lease  of  a  houae  in  order  to  recover  a 
deposit  for  the  purchase,  the  supposed  agreement  being  unatamped,  but  not  having  been 
aigned  by  either  of  the  parties,  or  by  the  auctioneer  aa  their  agent,  the  plainiifi*  may  re- 
cover for  monejr  had  and  received. 

In  such  case  it  is  mcumbent  on  the  defendant  to  show  that  when  the  deposit  was  demanded 
by  the  plaintiff,  he  tendered  an  assignment  of  the  lease. 

This  was  an  action  brought  to  recover  a  deposit  of  80/.  upon  the  purchase  of 
a  lease  of  the  Bricklayers  Jlnnt  public  house,  by  the  plaintiff  at  a  public  aue- 
tion.  The  plaintiff  had  declared  on  a  special  agreement,  and  also  for  money 
had  and  received. 

Upon  the  production  of  the  supposed  agreement,  it  appeared  to  be  unstamped; 
but  it  had  not  been  signed  by  either  of  the  parties,  or  by  the  auctioneer  as  their 
agent. 

Abbott,  J.,  was  of  opinion,  that  the  plaintiff  might  still  be  entided  to  recover 
on  the  money  counts. 

It  afterwards  appeared,  that  in  order  to  complete  the  tide,  it  was  necessary  to 
procure  the  execution  of  an  assignment  of  the  lease  by  one  JlUen^  *and  rso^g 
that  the  lease  itself  was  in  the  hands  of  the  brewer,  who  had  supplied  ^ 
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the  former  tenant  with  liquor,  and  who  had  a  lien  upon  it  for  the  amount  of  his 
debt,  but  that  he  was  willing  to  give  it  up  on  being  paid  the  debt. 

AsBOTT,  J.,  having  intimated  that  it  was  incumbent  on  the  defendant  to  show 
that  an  assignment  of  the  lease  executed  by  AlUn^  had  been  tendered  to  the 
plaintiff  when  he  demanded  his  money. 

MarryaUy  for  the  defendant  submitted,  that  since  the  money  had  been  paid 
on  ground  of  a  contract  between  the  parties,  it  could  not  be  recovered  whilst 
the  contract  was  in  force,  and  until  default  made  by  the  defendant ;  he  was 
ready  to  prove  that  the  parties  were  on  the  spot  ready  to  assign  the  lease,  on 
the  payment  of  the  remainder  of  the  purchase  money  by  the  plaintiff,  and  he 
contended  that  the  payment  of  the  money,  and  the  assignment  of  the  lease  were 
concurrent  acts,  and  that  neither  of  the  parties  was  bound  to  execute  his  act  the 
first ;  it  was  sufficient  if  each  of  them  was  ready  to  perform  his  own  part  of  the 
engagement. 

It  appeared  in  evidence  that  the  parties  had  met  in  order  finally  to  conclude 

the  business,  and  that  the  plaintiff's  attorney  attended  to  pay  the  remainder  of 

the  purchase-money :  it  also  appeared,  that  MUn^  at  the  request  of  Fairbam^ 

9Am-|  had  'attended  in  town  for  the  purpose  of  executing  the  assignment,  but 

-*   that,  in  fact,  no  assignment  had  been  either  tender^  or  executed. 

Abbott,  J.,  was  of  opinion,  that  it  was  incumbent  on  the  defendant  to 
prove  that  an  assignment  had  been  executed.  There  was  no  contract  between 
the  parties  in  evidence,  since  the  statute  of  frauds  required  that  such  a  contract 
should  be  in  writing,  and  since  no  assignment  appeared  to  have  been  tendered* 
his  lordship  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  and  the  {ury 
found  accordingly. 

Topping  and  Dehany^  for  the  plaintiff. 
Marryaitf  for  the  defendant 


DAVIS  9.  WILLAN  et  aL 

A  earriar,  in  order  to  avail  himself  of  a  notice  limiting  his  responsibility,  mast  bring  no 

tice  of  his  intention  home  to  the  mind  of  the  party. 
A  notice  stuck  up  in  the  office  is  insufficient,  where  the  party  cannot  read. 

This  was  an  action  against  the  defendants  as  the  proprietors  of  a  mail  coach, 
for  the  negligent  carriage  of  money,  bills,  and  notes,  from  Stamford  to  London^ 
in  consequence  of  which  they  were  lost. 

The  defendants  relied  upon  two  grounds  of  defence ;  first,  that  the  parcel 
which  had  been  delivered  to  the  defendants  to  be  carried,  did  not,  in  fact,  con- 
tain the  valuables  alleged  to  have  been  lost ;  and  secondly,  that  sufficient  notice 
^QQff\  b^d  been  given  *by  the  defendants  of  their  intention  to  limit  their  res- 
^^J  ponaibility  as  earners. 

Abbott,  J.,  after  having  explained  to  the  jury  the  necessity  of  a  special  con- 
tract to  be  proved  on  the  part  of  the  defendants,  in  order  to  relieve  themselves 
from  their  responsibility  at  common  law,  observed,  in  order  to  avail  themselves 
of  such  a  limitation,  it  is  essential  that  they  should  bring  the  knowledge  of  it 
plainly  and  clearly  to  the  mind  of  the  party  who  deals  with  them,  that  they 
intend  so  to  limit  their  liability.  In  order  to  do  this,  it  has  been  the  most  usual 
eourse  to  put  up  a  notice  in  the  office ;  but  it  may  happen  that  the  party  cannot 
read,  and  if  it  so  happen,  it  is  the  misfortune  of  the  carrier,  or  his  fault,  that  he 
does  not  communicate  his  intention  by  some  other  means ;  the  book-keeper 
may  inform  him.  In  this  case,  notice  was  stuck  up  in  the  office,  but  it  seems 
that  it  gave  no  information  to  the  party,  since  he  was  not  able  to  read;  and  I 
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think  that  notioe  has  not  been  sufficiency  brought  home  to  the  knowledge  of 

the  party  .t 

The  defendants  had  a  verdict. 

Marryatt  and  Platt^  for  the  plaintiff. 

Scarlettt  for  the  defendant 

t  See  the  case  of  K§rr  r,  WHUnf  Tol.  ii.  p.  53. 


♦MAUNDER  et  al.  «.  CONYERS.  [•281 

i  master  is  not  responsible  for  liquors  ordered  by  his  hutUr  in  the  name  of  the  master,  ba| 
without  bis  authority,  unless  he  has  on  former  occasions  paid  for  goods  ordered  by  him, 
or  there  is  some  other  evidence,  to  show  that  the  butler  had  authority  for  what  he  did. 

This  was  an  action  against  Mr.  Conyers  for  the  amount  of  a  quantity  of 
brandy  alleged  to  have  been  sold  and  delivered  to  him. 

It  appeared  in  evidence  that  the  brandy  had  been  ordered  by  the  butler  of 
Mr.  ConyerSf  in  the  name  of  the  latter,  and  that  it  had  been  delivered  accord* 
ingly,  and  had  been  consumed  by  the  buder  and  the  cook ;  and  that  the  defend- 
ant had  not  been  privy  to  the  onler,  delivery,  or  consumption. 
•  Lord  Ellsnborouoh. — ^If  the  defendant  had  been  in  the  habit  of  paying  for 
goods  ordered  by  his  butler,  he  would  be  bound :  but  we  must  give  up  house- 
keeping if  such  evidence  as  this  were  sufficient  to  bind  a  master. 

Verdict  for  the  defendant. 


WALKER  V.  DIXON. 

One  who  has  agreed  for  the  sale  of  100  sacks  of  flour,  cannot,  aAer  the  delivery  of  part,  re- 
cover for  that  part,  the  defendant  being  willing  to  receive  and  pay  for  the  whole. 

This  was  an  action  to  recover  the  value  of  eight  sacks  of  flour,  alleged  to 
jiave  been  sold  and  delivered  to  the  defendant.     Plea,  non  assumpsit, 

*It  appeared  that  the  plaintiflf  had  contracted  for  the  sale  of  100  pMg^ 
sacks  of  warranted  flour  to  the  defendant,  at  94«.  M.  per  sack ;  ten  ^ 
sacks  to  be  sent  immediately  on  trial ;  to  be  accepted  or  rejected  in  two  dayf 
irom  the  sending  the  ten  sacks.  Ten  sacks  had  accordingly  been  sent,  of  which 
the  defendant  retained  four,  sending  six  back,  because  they  were  of  secondary 
tiuality,  and  desiring  that  the  error  might  be  rectified.  Ten  other  sacks  had 
aflerwards  been  sent  by  the  defendant  to  the  wharf  of  Raymond  ^  Storey^ 
these  were  approved  of  by  the  plaintiflf,  and  he  took  two  of  them,  leaving  th^ 
remainder  at  the  wharf,  to  await  his  further  orders,  and  these  were  aflerwards 
taken  away  by  the  plaintiff,  who  refused  aflerwards  to  complete  his  engage- 
ment for  the  100  sacks.  The  defendant  afterwards  insisted  upon  his  delivering 
the  remainder  of  the  flour,  and  tendered  him  the  whole  amount,  giving  him 
notice  that  if  he  did  not  deliver  the  rest  he  would  purchase  the  same  quantity 
elsewhere,  and  chaige  him  with  the  difference. 

'  It  was  contended,  on  the  part  of  the  defendant,  under  these  circumstances. 
that  since  the  contract  was  entire  the  plaintiff  could  not  split  it  inU  parts,  and 
bring  his  action  for  part  of  the  flour,  and  thereby  substitute  a  different  contracj 
from  that  contemplated  by  the  parties. 
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Toppings  for  the  plaintiff  contended,  that  the  refusal  on  the  part  of  the  plain- 
*2831  ^^  ^  deliver  the  *whole  of  the  flour  waa  the  proper  aubject  of  a  cross 
-'   action ;  and  that  the  tender  was  not  availabie  to  the  defendant,  since  it 
had  not  been  pleaded. 

Lord  EixBNBOROUGH.^-This  is  the  case  of  an  enttito  contract  for  100  sacks, 
part  of  these  were  delivered,  to  which  objection  might  have  been  made  aa  to 
quality,  but  the  party  did  not  stand  upon  that  objection,  but  offered  to  pay  the 
whole.  And  since  the  defendant  was  ready  to  perform  the  contract,  and  to 
pay  for  (he  whole  at  the  price  agreed  upon,  including  the  four  sacks  whieh 
were  objected  to,  I  am  of  opinion  that  the  plaintiff  could  not  afterwards  split  the 
contract,  and  bring  his  action  for  part  only.  If  the  defendant  had  iusited  upon 
an  abatement  being  made  in  respect  of  the  first  four,  I  might  have  thought 
differently. 

Plaintiff  nonsuited 

Topping  and  Comyn^  for  the  plaintiff. 

Scarlett  and  fVUde^  for  the  defendant. 

See  Waddingtim  v.  0/tMr,  8  JT.  R.  61. 


•284]  ^EDINBURGH  v.  CRUDELL. 

Upon  the  trial  of  an  inae  whether  the  date  of  an  annaitv  deed  has  not  been  altered,  the 

attesting  witness  must  be  ealled. 

This  was  an  issue  out  of  ChanceiTt  to  try  whether  an  annuity  deed  was 
executed  by  the  plaintiff,  Garrard  Edinburgh^  on  the  7th  of  4pril^  1808, -and 
whether  an  alteration  had  been  made  in  the  date  from  the  7th  to  the  8th  of 
tSpril,  And  also  whether  a  memorial  of  the  deed  had  been  duly  enrolled 
within  twenty  days  afWr  the  execution  of  the  deed. 

Marryalt  for  the  defendant  objectedt  that  the  deed  itself  could  not  be  read 
without  callinff  the  attesting  witness. 

Scarlett. — If  the  question  were  as  to  the  existence  of  the  deed,  the  attesting 
witness  must  no  doubt  be  called  to  prove  it;  but  here  the  very  issue  assumes 
the  existence  of  the  deed. 

Lord  Ellenborodoh. — ^The  question  is  as  to  the  date  upon  the  deed,  and 
the  attesting  witness  is  a  most  material  witness  for  this  purpose.  Tlie  plain- 
tiff would  not  be  concluded  by  want  he  said  from  proving  the  contrary.  That 
was  done  in  the  case  of  Mr.  Jollifft^»  will,  where  all  the  subscribing  witnesses 
were  called. 

^28fi1       *LongHtaffe^  the  subscribing  witness,  being  then  called  on  his  sub- 
^  poBna,  did  not  appear. 

Scarlett  submitted,  that  if  he  had  been  there  he  could  not  have  been  examined, 
since  he  must  have  been  called  upon  to  criminate  himself. 

Lord  Ellknborouoh.— It  is  unfortunate,  but  I  feel  that  the  objection  if 
insuperable.     Means  may  be  taken  to  insure  his  attendance  at  another  time. 

It  was  then  suggested  that  the  proof  of  the  second  issue  lay  upon  the  de 
fendant.     On  adverting  to  the  terms  of  the  issue  it  appeared  that  the  plaintiff 
alleged  that  the  time  of  inrolment  was  more  than  twenty  days  a(\er  the  execu- 
tion of  the  deed. 

Lord  Ellknborovoh.*— -Then  he  has  taken  the  onus  of  proof  upon  himself* 

Plaintiff  nonsuited. 
Scarlett  and  CkUty^  for  the  plaintiff. 
Marryaitf  for  the  uefendant. 
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•GIBBON  et  aL  v.  SCOTT. 

The  payee  of  a  bill  of  exchange  aceeptioff  as  a  accuritj  for  A„  eoffages  to  renew  it  for 
three  months  more,  if  A,  be  not  returned  before  the  bill  become  oue.  If  the  acceptor 
after  the  expiration  of  that  time  make  no  application  for  a  renewal  of  the  bill,  the  payee 
may  bring  hia  action  before  the  expiration  ol  three  months  more. 

This  was  an  action  on  a  bill  of  exchange  for  1000/.,  drawn  by  the  plaintiffii 
upon,  and  accepted  by  the  defendant,  payable  five  months  after  date,  for  value 
received  on  account  of  the  ship  Dawtans  freight. 

The  bill  had  been  given  by  the  defendant  as  a  security  for  the  (reight  of  the 
ship  DawBon^  which  had  been  chartered  by  Sifidrey, 

The  defendant  relied  upon  an  engagement  by  the  plaintiffs  to  renew  the  bill 
for  three  months  if  Sindrey  were  not  returned  when  the  bill  became  due ;  but 
it  appeared  that  no  apphcation  had  been  made  to  the  plaintiffs  to  renew  the 
bill  ;-^and 

Lord  Ellenborough  held,  that  the  plaintiffs  were  entitled  to  a  verdict 

CampbeU^  for  the  plaintiffs. 

Toddy ^  for  the  defendant 


•DORE  V.  WILKINSON  and  SPURVEY.  [•287 

One  of  several  partners,  as  brewers,  transfers  the  premises  to  ^.,  who  buys  books  and 
carries  on  the  same  business  there;  the  other  partners  are  not  entitled  to  the  possession 
of  these  books,  the  contents  of  which  do  not  relate  to  any  entries  anterior  to  il.'s  entry. 

This  was  an  action  of  trover,  for  converting  books  of  account  belonging  to 
the  plaintiff. 

Proof  having  been  given  of  the  entry  of  the  defendants  upon  premises,  occu- 
pied by  the  plaintiff  as  a  brewer,  evidence  was  offered  on  the  part  of  the 
defendants,  with  a  view  to  prove  that  the  defendants  were  partners  with  one 
Miichellf  and  that  MUchell  had  in  fraud  of  the  defendants  given  up  possession 
of  the  premises  to  the  plaintiff,  and  it  was  contended,  that  inasmuch  as  the 
books  related  to  the  business  of  the  concern  in  which  the  defendants  were 
partners  with  Mi/cAe//,  they  had  an  interest  in  the  books.  But  it  appeared  that 
the  books  had  been  purchased  by  the  plaintiff  with  his  own  money,  and  that 
the  accounts  which  they  contained,  related  to  transactions  posterior  to  his  entry. 

Lord  Ellenborough  was  of  opinion,  that  even  supposing  that  the  partner^ 
ship  existed,  as  was  contended  for,  it  would  give  the  defendants  no  right  to  the 
possession  of  the  books ;  the  plaintiff  had  a  special  property  in  them  since  they 
were  bought  with  his  money,  and  the  entries  related  to  matters  all  subsequent 
to  his  entrance  upon  the  premises,  and  therefore  they  had  neither  yus  in  re  nor 
Jtu  ad  rem.  And  even  supposing  him  to  be  the  mere  agent  of  Mitchell^  he 
had  a  lien  on  the  books,  in  •respect  of  the  sum  expended  upon  them,  r^oog 
and  no  one  could  take  them  away  till  that  sum  had  been  paid.  And  ^ 
since  there  had  been  no  offer  to  pay  the  value,  the  plaintiff  was  entided  to  a 
vecdict. 

Verdict  accordingly. 
Scarlett^  for  the  plaintiff. 
Gumey  and  fFettf  for  the  defendants. 


In  the  course  of  this  trial*  Lord  Ellknborouqh  intimated  that  the  briqgiilg 
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to  action  of  trorer  was  not  the  most  eonvenient  remedy  in  a  ea«e  of  this  nature, 
and  said  that  he  had  heard  Mr.  Waliaee  express  his  surprise  that  the  remedy 
by  replevin  was  not  more  frequently  resorted  to,  by  means  of  which  the  party 
might  obtain  possession  of  the  specific  chattel  of  which  he  had  been  deprived, 
instead  of  an  action  of  trover,  in  which  he  would  recover  damages  only. 


WALSH  V.  TYLER. 

A„  the  drawer  of  ■  bill  of  exchange,  payable  to  hia  own  order,  being  indebted  to 
B.,  on  another  bill,  for  whieh  he  la  boand  to  provide,  indoraea  the  firat  bill  to  B.  to 
enable  him  to  raiae  monev  upon  it,  in  order  to  take  up  the  aecond  bill,  thia  ia  an  avail- 
able aecurity  in  the  handa  of  B.  in  reduction  of  hia  demand  on  A.  and  he  may  recover 
upon  it  againat  the  acceptor. 

This  was  an  action  by  the  plaintiff,  as  the  indorsee  of  a  bill  of  exchange, 
MQA-1  dated  March  18th,  1817,  for  the  sum  of  50/.  payable  three  months  *aAer 
^  date,  drawn  by  /.  Shato  upon  the  defendant,  Bridget  TSfltr^  payable 
to  the  order  of  the  drawer  and  by  him  endorsed  to  the  plaintiff. 

It  appeared  that  Shaw^  the  drawer  of  the  bill,  havinff  to  take  up  a  bill  of 
fFalsh*8  for  77/.  10s«,  sent  the  bill  in  question  down  to  JFalsh^  in  the  country, 
in  order  that  he  might  get  it  discounted,  and  that  fVaUh  having  received  the 
bill,  wrote  to  Shaw^  to  say  that  if  he  could  set  cash  for  the  50/.  hill,  he  would 
send  it  up,  and  also  some  goods  to  enable  Shaw  to  take  up  the  other  bill.  A 
commission  of  bankrupt  haid  afVerwards  been  taken  out  against  Shaw^  when 
WaUh  attempted  to  prove  his  debt  against  him  for  77/.  10s.,  and  admitted  that 
he  held  the  50/.  bill  as  a  security  against  Shaw. 

On  the  part  of  the  defendant,  it  was  contended,  that  the  plaintiff  could  not 
recover,  being  a  mere  trustee  for  ShaWf  to  get  the  bill  discounted. 

Lord  Ellenborouoh  was  of  opinion,  that  the  plaintiff  was  entided  to  recover, 
it  was  clear  that  a  person  who  held  a  bill  as  trustee  for  another  for  a  specific 
purpose,  could  not  recover  on  the  biU  in  contravention  of  the  trust ;  but  here 
the  plaintiff  was  a  trustee  for  himself;  the  bill  had  been  sent  with  reference  to 
tlie  debt,  which  Shaw  owed  to  the  plaintiff,  and  in  reduction  of  the  amount  of 
that  debt 

Verdict  for  the  plaintiff 

Scarlett  and  Ckitty^  for  the  plaintiff. 
Gumty  for  the  defendanu 


N 


^WILLIAMS  et  al.  v.  KEATS  and  ARCHER. 

After  the  diaaolution  of  partnerahip  between  A,  and  B.,  and  the  advertiaement  of  it  in 
the  GateUtt  A,  acccpta  a  bill,  bearing  a  date  previoua  to  the  diaaolution  for  the  ac« 
commodation  of  a  third  peraon  who  indoraea  it  for  value,  B.,  who  permita  hia  name  to 
remain  over  the  ahop  in  the  Poa/lry,  aa  a  member  of  the  firm  till  after  the  diaaolution 
of  partnerahip  and  notice  of  it,  and  indoraement  of  the  bill,  ia  liable  aa  a  partner  to  a 
h9ma  fidt  holder. 

This  was  an  action  by  the  indorsees,  against  the  acceptors  of  a  bill  of  ex- 
change, dated  December  23d,  1810,  drawn  by  Awbroee  on  the  defendants,  for 
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the  sam  of  220/.  10#.,  payable  to  the  order  of  the  drawer  six  montfae  after  the 
date. 

The  defendantf  Keat$^  had  eufTered  judgmeot  to  go  by  default,  and  the 
defence  on  the  part  of  Archer  was,  that  he  had  ceased  to  be  a  partner  when  the 
bill  was  drawn. 

It  appeared,  that  the  bill  although  beartnflr  the  date  of  December  23d,  1816, 
had  in  fact  been  drawn  in  the  latter  end  of  r^ebruary^  1817,  and  had  been  ac- 
cepted by  KeatBf  for  the  accommodation  of  Ambrose^  who  knew  that  the  part- 
nership between  the  defendants  had  been  previously  dissolved.  Ambrose  kept 
it  in  his  possession  till  March^  and  then  negotiated  it  with  the  plaintiffs  for 
value.  Neither  of  the  defendants  had  received  any  value  for  it  On  the  13di 
oi  January n  1817,  it  was  agreed,  that  the  copartnership  between  the  defendants 
should  be  dissolved ;  and  notice  was  given  in  the  Gazette  of  the  17th  of  Janr 
uary^  1817,  announcing  that  the  dissolution  had  taken  place  on  the  31st  of 
December  preceding.  No  particular  notice  of  the  dissolution  of  *partr  rMoi 
nership  was  brought  home  to  the  plaintiffs,  and  it  appeared,  that  the  ^ 
names  of  Keate^  Archer  4"  Co.,  remained  over  the  door  of  the  defendants'  shop 
in  the  Poultry^  where  they  had  previously  carried  on  business  as  hatters  till 
Aprils  when  Colman^t  name  was  substituted  for  Areher^t, 

Topping  for  the  defendant,  Archer^  contended,  that  he  could  not  be  bound 
by  an  acceptance  of  his  partner  subse^juent  to  the  dissolution  of  the  partnership ; 
and  he  attempted  to  distinguish  this  case  from  those,  where  former  dealings 
have  taken  place  between  the  parties ;  for  there  he  admitted,  that  it  was  neces- 
sar}'  to  show,  that  it  was  necessary  to  prove  notice  to  the  party. 

Marryatt  contended,  that  it  was  incumbent  on  the  defendant.  Archer^  to 
prove  notice  of  the  dissolution,  since  whatever  might  be  their  private  arrange- 
ments between  themselves,  to  the  world  they  remained  partners,  till  the  name 
of  Colman  was  substituted  for  that  of  Archer. 

Lord  Ellenborouoh  was  of  opinion,  that  it  was  necessary  that  the  defendant 
should  bring  home  some  notice  to  the  plaintiffs.  He  had  imprudendy  suffered 
notice  to  be  given  of  the  continuance  of  the  partnership,  by  permitting  his 
name  to  remain  over  the  door  till  April.  Notice  in  the  Gazette  was  not  to  be 
considered  as  notice  of  the  dissolution  of  partnership  to  all  the  world,  rMnn 
it  was  a  ^medium  of  knowledge,  but  not  equivalent  to  actual  notice.  L  ^ 

Verdict  for  the  plaintiffs. 
Marryatt  and  Reader^  for  the  plaintiffs. 
Topping  for  the  defendant,  Archer. 


WILLUMS  V.  STOUGHTON. 

Where  the  agreement  on  whiel^  the  action  is  brought,  is  contained  in  a  prospeetiu  of 
terms  delivered  by  the  plaintiff  to  the  defendantf  it  is  necessary  to  get  that  identical 
copy  stamped,  which  has  been  delivered,  and  it  is  not  sufficient  to  get  another  copy 
stamped. 

This  was  an  action  of  special  assumpsit  brought  by  the  plaintiff  who  kept  a 
boarding-school,  to  recover  from  the  defendant,  for  the  board  and  schoc^ing  of 
two  of  his  children  for  one  year.  The  children  had  been  taken  away  at  the 
end  of  the  first  half  year ;  and  in  order  to  entide  the  plaintiff  to  his  demand,  it 
was  necessary  to  resort  to  a  prospectus  of  his  terms,  a  printed  copy  of  which 
had  been  delivered  by  tlie  plaintiff  to  the  defendant,  when  he  agreed  to  send  his 
children.  By  the  terms  of  this  prospectus,  it  was  stipulated  on  the  part  of  the 
plaintiff,  that  unless  three  guineas  were  paid  upon  entrance,  if  three  momhf ' 
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pTOrtouf  notice  of  the  remoTal  of  the  child  should  not  be  given,  the  plaintiff 
ftbotild  be  entitled  to  be  paid  for  the  whole  year. 

The  plaintiff  produced  a  printed  eopy  of  the  proapectust  stamped  with  an 
agreement  stamp. 

Mmrryati  for  the  defendant,  objected,  that  this  could  not  be  received  in  evi- 

*2931  ^^^'^^  since  it  was  not  *the  identical  prospectus  which  had  been  de- 

^  livered  to  the  defendant. — Notice  on  the  part  of  the  plaintiff  to  the 

defendant,  to  produce  the  copy  actually  delivered  was  then  proved,  and  the 

copy  was  accordingly  produced. 

Murryatt  objected,  that  this  could  not  be  read,  since  it  was  unstamped,  and 
the  evidence  was  accordingly  rejected. 

Gurnty  and  Arabin^  for  the  plaintiff. 

Marryatt  for  the  defendant. 


DOE  on  the  Demise  of  VICKREY  t;.  JACKSON. 

The  breaking  a  doorway  through  the  wall  of  a  demised  house  into  an  adjoining  hoaae,  and 
lieeping  it  open  for  a  long  space  of  time,  amounts  to  a  breach  of  covenant  to  repair. 

This  was  an  action  of  ejectment,  brought  against  the  assignee  of  the  lessee  of 
a  house,  on  a  forfeiture  for  breach  of  covenant. 

The  lease  contained  a  particular  covenant,  to  repair  within  three  months 
after  notice,  and  also  a  general  covenant  to  keep  in  repair.  The  evidence  of 
dilapidation  principally  relied  upon,  was  that  the  defendant  had  broken  a  door- 
way through  the  wall  of  the  demised  house  into  the  adjoining  house. 

Gurney  for  the  defendant,  contended,  that  the  breach  of  covenant  had  been 
•20<i1  ^^^^^  ^y  ^®  subsequent  acceptance  of  rent  aAer  notice  given,  and  said 
^  *that  it  had  always  been  the  intention  of  the  party  to  rebuild  the  wall 
before  the  end  of  bis  term  ;  but — 

Lord  Ellenborouoh  held,  that  this  was  a  continuing  breach  and  a  want  of 
repair,  which  amounted  to  a  forfeiture. 

ScarltU^  Marryatt^  and  ChUty^  for  the  plaintiff. 

Gurney  and  Deacon^  for  the  defendant. 


CHAPMAN  et  aL  v.  DE  TASTET. 
Commission  of  5  per  cent,  on  the  som  laid  oat,  allowed  to  a  surreyor  on  a  ftuMLummtnU, 

This  was  an  action  of  indtbttatua  atsumpsit  for  work  and  labor. 

The  only  question  was,  whether  the  plaintiffs,  who  had  been  employed  by 
the  defendant,  as  surveyors,  in  superintending  certain  alteration  in  his  buildings, 
were  entitled  to  a  commission  of  five  per  cent,  on  the  sums  laid  out,  as  sur- 
veyors. 

On  the  part  of  the  defendant,  it  was  contended,  that  the  sum  claimed  was  too 
large,  especially,  since  in  making  such  a  charge,  the  surveyor  was  interested  in 
increasing  the  expense. 

Evidence  was  given  that  this  was  the  usual  mode  of  charging  for  busmess 
of  that  description, 

Lord  EiUNBOROUGB  left  it  to  the  jury  to  say,  whether  this  mode  of  charging 
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was  TzcioQs  or  'anreasonable,  and  if  they  thought  it  was^  to  deduct  rtogc 
accordingly.  ^ 

The  jury  found  for  the  plaintiffs  for  the  whole  demand. 

MarryaiU  Comyn^  and  CampbeU^  for  the  plaintiffs. 

Scarlett  for  the  defendant. 


COVERLEY  V.  BURRELL. 

The  purchaser  of  an  annuity  by  the  Waterloo-bridge  Company,  which  is  described  as 
well  secured,  and  payable  out  of  the  first  tolls  received,  and  is  not  described  as  a  re- 
deemable annuity,  cannot  afterwards  object  to  the  completion  of  the  purchase,  on  the 
ground  of  misdescription,  provided  the  annuity  has  been  granted  in  conformity  with  the 
act. 

This  was  an  action  of  assumpsit,  brought  to  recover  a  deposit  from  the  auc« 
tioneer,  on  the  purchase  of  an  annuity  payable  by  the  Waterloo^Bridge  Com* 
pany. 

The  sale  was  by  auction  at  Garraway*9  coffee-house,  and  lot  the  first  (the 
annuity  in  question),  was  described  in  the  particulars,  as  an  annuity  of  M,  per 
<mnufn^  payable  half-yearly,  well  secured  upon  the  valuable  concern,  the 
Waterloo  bridge,  and  payable  out  of  the  first  tolls  received  from  the  ffiaterloo 
bridge. 

It  appeared  that  the  bridge  was  established  by  virtue  of  two  acts  of  Pariia* 
ment,  viz,  the  49  6.  3.  c.  191.  s.  7,  and  the  53  6.  3.  c.  184.  The  first  of 
these  acts  enabled  the  commissioners  to  raise  the  sum  of  100,000/.  by  way  of 
mortgage,  and  the  latter  statute  enabled  them  to  raise  the  further  sum  of  300,- 
000/.  by  the  grant  of  annuities  payable  out  of  the  tolls,  but  the  annuitants  bad 
no  preference  in  payment  before  the  mortgagees. 

*Marryatt  for  the  defendant,  objected,  that  the  annui^  in  question  r«ogA 
did  not  answer  the  description  in  the  particulars,  since  the  aimuitants  ^ 
were  not  to  be  paid  out  of  the  first  tolls  in  preference  to  the  rest  of  the  creditors, 
and  the  annuity  was  not  well  secured,  since  for  the  last  year  and  a  half,  no 
annuitant  had  received  any  thing ;  but — 

Lord  Ellenborovoh.— The  annuities  are  payable  out  of  the  first  tolls, 
although  not  exclusively.  By  security  is  meant  legal  obligation,  and  the  non- 
payment arose  from  the  deficiency  of  assets,  and  not  from  any  defect  in  the 
security,  the  annuity  was  created  by  virtue  of  a  public  act,  accessible  to  eveiy 
one,  which  any  prudent  man  would  look  into. 

Marryatt  &en  objected,  that  the  annuity  had  not  been  described  to  be,  as  it 
was  in  fact,  a  redeemable  annuity.  The  original  price  was  480/.,  and  the  an« 
nuit}''  was  redeemable  at  the  end  of  five  years ;  uree  of  which  had  expired, 
and  no  one  would  give  580/,  the  sum  which  the  plaintiff  bade,  for  such  an 
annuity,  redeemable  on  certain  events  in  two  years ;  bu^— 

Lord  Ellenborouou  inclined  to  think,  that  if  the  annuity  was  granted  con- 
formably with  the  act,  it  was  sufficient. 

Marryatt  then  objected,  that  it  was  not  one  entire  annuity,  but  consisted  of 
eight  several  'annuities  of  8/.  each,  and  that  these  had  not  been  granted  ^^^^ 
in  conformity  with  the  act,  since  they  had  been  granted  in  consideni-  ^ 
tion  of  the  payment  of  one-eighth  part  of  the  purchase-money  paid  in  prcesenti 
and  in  consideration  of  the  payment  of  the  remaining  seven-eighths  at  a  future  time. 

Lord  EiJLENBOROvoH  overruled  tlie  former  objection,  but  reserved  the  lattpr 
question  for  the  opinion  of  the  court. 

Verdict  for  the  plaintiff. 

Marryatt  and  Comyn,  for  the  plaintiff. 

Oumey  and  BamewaU^  for  the  defendant* 
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BROWN  V.  CROOME. 


An  advertisement  in  a  public  paper,  stronsly  reflecting  upon  the  character  of  an  individual 
who  has  been  declared  bankrupt  is  libellous,  although  published  with  the  avowed  inten- 
tion  of  convening  a  meeting  of  the  creditors  for  the  purpose  of  consulting  upon  the  mea* 
eures  proper  to  be  adopted  for  their  own  security  if  tne  legal  object  might  have  been 
attained  by  means  less  injurious. 

This  was  an  action  against  the  defendant  for  publishing  a  libel. 

A  commission  had  been  taken  out  against  Brown  ^  Moss,  who  were  part- 
ners, and  they  had  been  declared  bankrupts  in  the  country.    The  defendant 
had  acted  as  the  solicitor  under  this  commission.     Broum  was  also  a  partner 
•2981   ^^^  Tozer  ^  Co.,  and  a  petition  had  been  presented  •to  the  Lord 
^  Chancellor,  in  order  to  supersede  the  commission  against  Brown  Sf  Co. 

The  publication  complained  of  was  an  advertisement  published  in  a  public 
newspaper  in  Gloucestershire,  (in  which  county  Brown,  and  most  of  his  cre- 
ditors, resided,)  and  was  addressed  to  the  creditors  of  Brown  4*  Co,,  and  in 
substance  charged  Brown  with  having,  without  the  knowledge  of  his  partners, 
drawn  bills  on  the  firm  to  the  amount  of  10,000/.,  and  with  having  raised  money 
by  forced  sales  to  the  amount  of  several  thousands,  in  order  to  serve  Tozer  4* 
Co,,  who  were  favored  creditors,  to  the  injury  of  the  claimants  on  the  estate  of 
Brown  4*  Co,  to  that  amount ;  and  that  a  petition  had  been  preferred  by  one 
of  the  favored  creditors,  to  supersede  the  country  commission,  in  order  that  a 
separate  commission  might  be  proceeded  on  in  London,  and  be  there  supported 
by  the  favored  creditors.  The  advertisement  then  called  on  such  of  the  credi- 
tors as  were  disposed  to  resist  tliese  proceedings,  to  call  at  Mr.  Croome's  officii 
and  subscribe  their  names. 

The  defendant  had  pleaded  the  general  issue  only. 

Topping,  for  the  plaintiff,  was  insisting  upon  the  falsity  of  the  statement; 
but — 

Lord  Ellenborough  intimated  to  him,  that  although  it  certainly  was  compe* 

•^Ofll  *®"^  *^  ^^^  ^  ^®  ^^^  ®"^^  evidence,  the  consequence  of  so  doing 
J  *would  be  to  let  in  evidence  on  the  other  side  of  the  truth  of  the  state- 
ment. 

Scarlett,  for  the  defendant,  contended,  that  this  was  a  privileged  communi- 
cation made  by  the  defendant  in  the  course  of  his  duty  as  a  professional  man, 
at  the  instance  of  his  client;  and  he  proposed  to  go  into  evidence  of  the  cir- 
cumstances, in  order  to  show  this. 

Lord  Ellenborough. — It  is  all  irrelevant,  except  for  the  purpose  of  repel- 
ling the  inference  of  malice,  since  there  is  no  justification  on  the  record.  The 
truth  of  the  statement  is  out  of  the  question.  No  doubt  it  was  competent  to  the 
petitioning  creditors,  and  to  the  solicitor  under  the  commission,  to  convene  tlie 
creditors  for  the  purpose  of  consulting  as  to  the  conrse  which  it  might  be 
adviseable  to  pursue  after  the  petition  had  been  preferred,  in  order  to  supersede 
the  commission.  The  question  is,  whether  the  defendant  was  justified  in  pub- 
lishing this  advertisement  to  the  world,  when  all  the  communication  which  was 
necessary  might  have  been  made  in  a  manner  less  injurious.  In  that  point  of 
view,  and  to  that  extent,  I  think  the  publication  is  libellous. 

Scarlett  proposed  to  show,  that  under  the  circumstances  this  was  the  only 
mode  of  publication  that  could  be  adopted,  since  the  creditors  were  numerous 
•aool  ^  dispersed.  In  the  case  of  Beiany  *v,  Jones,  4  Esp.  R.  191., 
-^  which  was  a  libel,  imputing  the  offence  of  bigamy  to  the  plaintiff,  the 
advertisement  had  been  published  in  a  newspaper.  (Lord  Ellenborough.— 
In  that  case  the  publication  did  not  assert  any  thing  of  bigamy.)  That  it  could 
make  no  difference  whether  the  publication  was  by  a  newspaper,  or  by  means 
of  handbills.  The  only  question  was  whether  the  publication  was  done  mali- 
ciously ;  and  it  was  for  the  jury  to  consider,  under  the  circumstances,  whether 
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the  occasion  did  not  justify  the  mode  of  communication ;  and  he  illustrated  his 
argument  by  reference  to  die  cases  of  actions  brought  by  servants  against  former 
masters,  where  it  was  necessary  for  the  plaintifis  to  show  that  the  communi- 
cation was  malicious  and  false,  and  where  the  words  were  justified  by  the  par* 
ticular  occasion  on  which  they  were  used.  And  he  instanced,  also,  the  case 
of  attorneys,  who  draw  up  their  briefs  from  the  information  of  their  clients,  bat 
who  are  not  liable  to  an  action  for  the  contents.  So  in  the  case  where  a  rob- 
bery has  been  committed,  and  a  servant  has  absconded  who  is  suspected  of  the ' 
crime,  an  advertisement  stating,  that  such  a  person  was  suspected,  would  be 
justifiable.  He  submitted,  that  it  was  legal  to  advertise  for  a  meeting  of  the 
creditors  under  the  circumstances  of  the  case,  and  that  the  newspaper  was  the 
proper  channel  for  making  the  communication ;  every  man  had  a  right  to  pro- 
tect himself  and  his  property,  although  *it  might  be  to  the  detriment  of  r«oAi 
another,  and  there  was  nothing  peculiar  to  the  law  of  libel  to  distinguish  ^ 
it  from  all  other  cases. 

Lord  Ellenborough  observed,  that  if  the  publication  in  question  had  merely 
suggested  doubts,  without  alleging  the  factit,  as  in  the  case  of  Delany  v.  Jones, 
the  main  grievance  would  have  been  wanting.  If  it  could  be  shown,  that  an 
advertisement  in  the  Gloucester  paper,  was  the  only  possible  means  of  commu- 
nicating notice  of  the  circumstances,  it  might  be  sufEcient  to  vindicate  the 
mode ;  one  person  could  have  no  right  to  take  measures  for  his  own  benefit  to 
the  injury  of  another;  the  argument  which  had  been  used  was  ingenious,  but 
the  defendant  made  no  progress  in  his  defence,  unless  he  could  show  that  such 
a  publication  was  the  only  efifectual  mode  of  convening  the  creditors.  A  com- 
munication sufficient  for  the  purpose  might  have  been  made  in  measured  lan- 
guage. The  want  of  proper  caution  had  rendered  the  publication  actionable, 
as  being  published  to  the  world  at  lai^ge ;  this  made  an  essential  distinction, 
which  applied  to  all  the  cases ;  in  the  instance  of  a  brief  to  counsel,  for  instance, 
the  publication  as  between  the  attorney  and  the  counsel  might  not  be  libellous, 
and  yet  if  it  were  to  be  printed  and  published,  there  might  be  a  libel  in  every 
line.  Every  unauthoriaed  publication  to  the  detriment  of  another,  was  in 
point  of  law,  to  be  considered  as  malicious. 

*The  plaintiff  afterwards  took  a  verdict  for  nominal  damages  by  r^qAo 
consent.  L 

Toppingt  Gumey*  and  Campbells  for  the  plaintiff. 

Scarlett f  Pt/Z/er,  and  Tindal^  for  the  defendant. 


CROOKE  V.  EDWARDS. 

Upon  »n  *fw  f 'J  tfy  whether  an  act  of  bankruptcy  has  been  committed,  a  creditor  if 
incompetent  ac  a  -Ai'.ziess,  although  he  has  not  proved  under  the  commission.— Qk. 
whether  a  coirira3*iioner  under  the  commission  is  a  competent  witness  to  prove  the 
bankruptcy. 

This  was  an  issue  directed  by  the  vice-chancellor  to  try  first,  whether  Ed* 
wards  who  had  been  declared  a  bankrupt  under  a  commission  of  bankruptcy, 
had  committed  an  act  of  bankruptcy  before  the  commission  was  sued  out;  and 
2dly,  whether  at  the  time  of  the  act  of  bankruptcy  a  good  petitioning  creditor's 
debt  existed. 

In  order  to  prove  the  afiirmative,  Harrison  a  creditor  of  Edwards's  was 
called,  who  stated  on  tlie  voir  dire,  that  he  had  proved  no  debt  under  the  com* 
mission. 

On  the  part  of  the  defendant  it  was  objected,  that  he  was  an  incompetent 
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witness,  since  although  he  had  not  yet  proTod  under  ttt  commission,  he  might 
afterwards  do  so*  And  the  case  of  Jdama  et  al.  v.  MaUdn^  3  Camp.  543.9 
was  cited,  which  was  tried  before  GiM}9^  C.  J.,  who  assented  to  the  objec- 
tion in  a  similar  case,  and  held  that  it  was  fatal  to  the  competency  of  the  wit- 
ness, as  well  upon  the  trial  of  an  issue  as  of  an  action.  And  that  in  the  case 
*3031  ^^  f^iionu  V.  Stevens^  the  Ix>rd  Chtmcelior  *had  observed,  that  it  was 
-^  not  sufficient  that  the  witness  had  not  accepted  any  dividend,  it  ought 
to  be  certain  that  he  never  would. 

Tipping  for  the  plaintiff  answered,  that  the  object  of  calling  this  witness, 
was  not  for  the  purpose  of  increasing  a  divisible  fund,  in  which  he  was  interested, 
bat  to  prove  the  act  of  bankruptcy. 

Lord  Ellknborovoh  said,  Uiat  he  inclined  to  the  opinion  expressed  by  Lord 
ChanceUoff  in  the  case  of  Pftlliams  v.  Stevens^  for  the  commission  was  to  be 
considered  as  a  benefit  to  the  witness,  since  it  brought  a  divisible  fund  within 
his  reach,  and  by  supporting  the  commission  he  enlaiged  tlie  means  of 
satisfaction.! 

Mr.  Brookfield  who  had  acted  as  one  of  the  commissioners  under  the  com- 
mission, was  afterwards  called  on  the  part  of  the  plaintiff. 

On  the  part  of  the  defendant  it  was  objected  that  a  commissioner  could  not 
be  called  to  support  his  own  commission,  since  he  had  received  fees,  he  did  not 
act  judicially,  and  was  liable  to  an  action  of  trespass,  in  case  the  commission 
should  be  overturned. 

Lord  Ellenborou6h  observed,  that  he  could  not  be  called  upon  to  refund 
*304'1   ^^  ^^^  which  he  *had  received,  and  his  lordship  permitted  the  witness 
-^  to  be  examined,  saying  tlxat  he  would  not  then  pronounce  upon  the 
question. 

The  jury  found  for  the  defendant  on  both  questions, 
t  See  Es  parte  Oibome,  I  Rose,  387,  392.  Waitanu  v.  Stevena,  2  Camp.  301,  coiUrm, 


JONES  et  al.  v.  HIBBERT. 

The  drawer  of  a  bill  accepted  for  his  accommodation,  indorses  it  for  value  to  his  bankers, 
and  before  tbe  bill  becomes  due,  becomes  bankrupt.  The  bankers,  who  knew  that  bill 
wss  accepted  for  the  accommodation  of  the  drawer,  cannot  recover  from  the  acceptor 
more  than  the  amount  of  their  balance,  as  between  them  and  the  drawer  at  the  time  of 
his  bankruptcy. 

T^His  was  an  action,  by  the  plaintiffs,  as  the  indorsees  of  a  bill  of  exchange 
against  the  acceptor. 

The  bill  was  drawn  on  the  2d  of  June,  1817,  by  Phillips  4*  Co.  on 
the  defendant,  for  the  sum  of  415/.  17«.  6(/.,  payable  to  the  order  of 
the  drawers,  three  months  after  date,  and  indorsed  by  Phillips  ^  Co.  to  the 
plaintiffs. 

It  appeared  that  this  bill  had  been  accepted  for  the  accommodation  of  Philips 
4*  C0.9  and  had  been  endorsed  by  them  to  the  plaintiffs,  who  were  their  bankers 
for  value,  and  that  the  latter  knew  that  the  bill  had  been  accepted  for  the  accom- 
modation of  Phillips  4*  Co.  Phillips  4*  Co.  before  the  bill  was  due  became 
bankrupts,  and  the  cash  balance  with  the  plaintiffs  was  then  150/.  in  favor  o< 
PhUlsps  4*  Co.,  for  which  sum  the  assignees  of  Phillips  4*  Co.  had  since 
btottght  an  action  against  the  plaintiffs. 
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On  the  part  of  the  defendant  it  was  contended  that  the  plaintiffs  were  not 
entitled  to  recover  more  *than  265/.  17 s.  Bd.  which  was  the  sum  really  r««|QK 
due  to  them,  as  between  themselves  and  FhiUips  ^  Co.  ^ 

On  the  part  of  the  plaintiffs  it  was  insisted,  that  they  were  entitled  to  recover 
the  whole  amount  of  Uie  bill,  since  they  were  liable  to  the  assignees  of  Phillips 
^  Co,f  for  the  balance  of  150/.  in  favor  of  FhiUips  ^  Co.  at  the  time  of  their 
bankruptcy. 

Bayley,  J*  was  of  opinion  that  the  proper  view  of  considering  the  case  was, 
to  lay  the  bankruptcy  of  Phillips  ^  Co.  out  of  the  question,  since  their  assig- 
nees could  not  stand  in  a  better  situation  than  the  bankrupts  themselves.  Accord- 
ing  to  this  view  of  the  case,  the  plaintiffs  could  not  recover  more  than  265/. 
17 s.  Sd.  since  that  was  the  balance  really  due,  as  between  the  plaintiffs  and 
Phillips  ^  Co.  If  the  plaintiffs  had  been  entitled  to  recover  the  whole,  the 
defendant  would  have  been  entitled  to  recover  the  amount  against  Phillips  4* 
Co.f  and  the  latter  again  would  have  recovered  the  difference  from  the  plaintiffs. 
To  prevent  circuity  of  action  the  plaintiffs  could  have  recovered  no  more  than 
the  balance  due  as  between  them  and  Phillips  ^  Co.  Upon  this  view  of  the 
case  he  was  of  opinion  that  the  plaintiffs  were  not  entitled  to  recover  more  than 
the  balance. 

Verdict  accordingly. 

Scarlett  and  Chitty^  for  the  plaintiff. 
7\ndal  for  the  defendant. 


*HURST  et  al.  Assignees  of  FOSTER,  v.  GWENNAP.        [*306 

The  assignees  of  a  bankrupt  may  maintain  trover  against  one  who  has  purchased  goods 
from  the  bankrupt  in  the  usual  course  of  bis  trade  after  a  secret  act  of  bankruptcy,  al- 
though the  goods  were  purchased  on  sale  and  return,  and  although  the  assignees  after- 
wards demanded  payment  from  the  defendant,  as  upon  a  sale  of  the  goods 

This  was  an  action  of  trover,  brought  by  the  plaintiffs  as  the  assignees  of 
Foster,  a  bankrupt,  to  recover  the  value  of  certain  books. 

Foster  was  a  bookseller,  and  on  the  i4th  of  June  the  defendant  called  at  his 
shop  and  purchased  two  books  of  the  value  of  35/.  and  25/.,  on  sale  and  return. 
An  act  of  bankruptcy  had  then  been  committed,  but  it  did  not  appear  that  the 
defendant  had  any  knowledge  of  the  bankruptcy.  Four  days  after  the  sale  a 
commission  of  bankruptcy  was  sued  out  against  Foster.  The  assignees  under 
the  commission  afterwards  applied  to  the  defendant  to  know  whether  he  in- 
tended to  keep  the  books  or  to  return  them,  and  he  informed  them  that  he 
should  keep  them.  The  assignees  afterwards  applied  for  payment  of  the 
amount,  and  sent  in  a  bill  of  parcels,  making  the  defendant  debtor  to  Foster ^ 
and  requesting  payment  to  themselves  as  assignees. 

The  defendant  answered  that  Foster  was  indebted  to  him,  and  that  he  was 
ready  to  set  off  the  price  of  the  books.  No  subsequent  demand  of  the  books 
had  been  made  before  the  action  was  brought,  and  the  books  still  remained  in 
the  possession  of  the  defendant, 

Gumey  for  the  defendant  contended,  that  the  assignees  were  not  entided  to 
maintain  an  action  of  ^trover  against  the  defendant,  who  had  bought  the  r«3(w 
goods  in  the  usual  course  of  trade,  and  knew  nothing  of  the  bankruptcy.  ^ 
rhat  the  assignees  having  applied  to  the  defendant  to  know  whether  he  would 
keep  the  books,  and  on  his  determination  so  to  do,  having  demanded  paymenti 
had  thereby  affirmed  the  sale,  and  could  not  afterwards  consider  him  as  guiltf 
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of  a  conyenion«  and  that  at  all  events  a  subsequent  demand  was  necessary ; 
but — 

Lord  Ellenborouoh  was  of  opinion  that  the  action  was  maintainable,  since 
the  very  act  of  taking  the  foods  from  one  who  had  no  right  to  dispose  of  them, 
was  in  itself  a  conversion.? 

Verdict  for  the  pLaintiff. 


In  the  ensuing  term  Gurtiey  moved  for  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  on  the  grounds  which  he  had  urged  before,  but  the 
court  refused  a  rule  nin 

t  This  cause  was  tried  at  Weatmmster,  the  eittingasfter  Trinity  1817. 
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WESTMINSTER. 


PAGE  V.  GODDEN. 

A  bankrupt  having;  a  lease  of  premises  and  also  a  reversionary  interest  in  them,  the 
assignees  sell  his  estate  and  reversionary  interest  in  the  premises.  This  amounts  to 
an  acceptance  of  the  lease  by  the  assignees. 

This  was  an  action  on  a  covenant  in  a  lease  by  the  plaintiflT  to  the  defendant, 
by  which  the  defendant  covenanted  to  insure  the  life  of  Elizabeth  MderaoHf 
on  whose  decease  the  plaintiff's  interest  in  the  premises  was  determinable^  for 
the  sum  of  250/.  during  tlie  term.  The  breach  assigned  was,  the  defendant's 
neglect  to  insure  the  life  of  Elizabtth  Alderson^  from  the  year  1810  to  the 
commencement  of  the  action. 

The  defendant  had  pleaded,  1st,  non  est  factum;  2dly,  his  bankruptcy  and 
certificate;  3dly,  lie  pleaded  his  bankruptcy  more  specially,  and  that  his 
assignees  had  accepted  the  lease,  and,  therefore,  that  he  was  discharged.  To 
tliis  last  plea  the  plaintiflT  replied  that  the  assignees  had  not  accepted  the  lease. 

*It  appeared  that  the  plaintiff  had  let  the  prembes  to  the  defendant  rcoin 
from  May,  1803,  for  the  term  of  22  years,  excepting  30  days,  \{  Eliza-  ^ 
beth  Alderaony  the  original  lessee,  should  so  long  live.  It  appeared  also  that 
the  defendant,  Godden^  was  entitled  to  a  reversionary  interest  in  the  premises, 
and  that  the  assignees  under  the  commission  had  executed  an  assignment  to 
one  George  Page^  which  recited  the  lease  of  1803,  on  which  the  action  was 
brought,  and  which  purported  to  convey  all  the  estate  and  reversionary  interest 
of  Godden. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  assignees  had,  by  this 
instrument,  conveyed  the  reversionary  interest  only  of  Godden^  the  bankrupti 
C422) 
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in  ihe  premises,  and  that  there  had  been  no  acceptance  of  the  lease  hy  ibe 
asBigneees;  ba^^ 

Lord  Elubnborougb  was  of  opinion,  that  since  the  assignees  potentially  had 
the  whole  interest  which  the  bankrupt  possessed  in  the  lease,  and  the  instru- 
ment purported  to  convey  the  whole,  the  assignees  must  be  considered  as  hay* 
ing  assigned  the  lease,  and,  therefore,  must  have  accepted  it;  and  that  the 
whole  was  a  contrivance  for  the  purpose  of  disposing  of  the  lease,  and  retaining 
the  defendant's  liability  for  the  insurance. 

Plaintiff  nonsuited, 

Scarlett  and  Comyn^  for  the  plaintiflf. 

Topping  and  CAt7/y,  for  the  defendant. 
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WESTMINSTER. 


LOESGHMAN  v.  MACHIN. 

The  hirer  of  a  piano,  who  sends  it  to  an  auctioneer  to  be  sold,  is  guilty  of  a  conver- 
sion ;  and  so  is  the  auctioneer  who  refuses  to  deliver  it  op  unless  the  expence  incurred 
be  first  paid. 

This  waa  an  action  of  trover,  brought  to  recover  the  value  of  two  piano- 
fortes. 

The  plaintiff  was  a  maker  of  piano-fortes,  and  the  defendant  was  an  auctioneer. 
The  plaintiff  had  lent  one  of  the  pianos,  the  larger,  to  a  person  of  the  name  of 
Broum^  whose  wife  was  a  musical  teacher,  on  hire,  for  which  Brown  was  to 
pay  at  the  rate  of  18«.  per  month,  if  he  kept  it  for  the  whole  year;  and  if  for  a 
less  period,  he  was  to  pay  a  guinea  per  month.  With  respect  to  the  otlier 
piano,  it  did  not  appear  very  clearly  on  what  terms  it  had  been  delivered  by 
the  plaintiff  to  Brown,  whether  upon  hire,  or  that  he  might  dispose  of  it  for  the 
plaintiff.  Broum  had  sent  both  these  pianos  to  the  defendant,  to  be  sold  by 
auction,  and  he,  upon  the  plaintiff's  application  to  deliver  the  pianos  to  him* 
refused  to  deliver  them  unless  the  plaintiff  would  pay  the  amount  of  certain 
expenses  which  had  been  incurred. 

Abbott,  J.,  in  summing  up  to  the  jury  said,  I  wish  you  to  find  whether  the 
*a]21  snialler  piano  *was  let  on  hire,  or  sent  to  be  sold  by  Broum,  if  an  op- 
^  portunity  offered ;  this  is  a  question  of  fact  for  your  consideration ;  and 
although  I  am  of  opinion  that  it  will  make  no  difference  as  to  the  verdict,  jt 
will  give  the  party  an  opportunity  of  making  the  distinction.  The  general  rule 
is,  that  if  a  man  buy  goods,  or  take  tHem  on  pledge,  and  they  turn  dut  to  be  the 
property  of  another,  the  owner  has  a  right  to  take  them  out  of  the  hands  of  the 
purchaser;  except,  indeed,  in  the  case  of  a  sale  in  market  overt.  With  that 
exception,  it  is  incumbent  on  the  purchaser  to  see  that  the  vendee  has  a  good 
title.  And  I  am  of  opinion  that  if  goods  be  let  on  hire,  although  the  person 
who  hires  them  has  the  possession  of  tliem,  for  the  special  purpose  for  which 
they  are  lent,  yet,  if  he  send  tliem  to  an  auctioneer  to  be  sold,  he  is  guilty  of  a 
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conversion  of  the  goods ;  and  that  if  the  auctioneer  aflerwarda  refuses  to  deliyer 
them  to  the  owner,  unless  he  will  pay  a  sum  of  money  which  he  claims^  he  is 
also  guilty  of  a  conversion. 

The  jury  found  that  the  smaller  piano  had  been  sent  to  Brown  for  the  pur- 
pose of  sale,  and  the  plaintiff  had  a  verdict  for  the  value  of  both  the  pianos. 

Leave  was  given  to  Marryatt,  for  the  defendant,  to  move  the  point. 

Scarlett  and  Campbell,  for  the  plaintiff. 

Marryatt  and  C/Utty,  for  the  defendant. 


•JOHNSON  et  al.  v.  The  Duke  of  MARLBOROUGH.       [;»313 

Action  bv  the  indorsee  ag^ainst  the  acceptor  of  a  note,  the  date  of  which  appears  to  have 
been  altered  by  the  acceptor;  it  lies  on  the  plaintiff  to  showi  that  the  alteration  was 
made  previous  to  the  indorsement  of  the  note,  by  the  drawer  to  whose  order  it  was 
made  payable. 

This  was  an  action  by  the  plaintiffs  as  the  indorsees  of  a  bill  of  exchange, 
dated  January  the  29th,  1817,  drawn  by  PFoodison  on  the  defendant,  payable 
to  the  urder  of  the  drawer,  tliree  months  afler  date,  and  endorsed  by  him  to 
the  plaintiffs. 

Upon  the  production  of  the  bill,  it  appeared  to  have  been  dated  originally  on 
the  29th  oi  December,  1816;  the  alteration  appeared  to  have  been  made  by  the 
defendant,  who  had  signed  his  acceptance  immediately  below  the  altered  date. 

The  usual  evidence  of  hand-writing  having  been  given,  and  Abbott,  J.,  hav- 
ing intimated,  that  it  was  necessary  for  the  plaintiffs  to  prove,  in  addition  to 
this,  tliat  the  bill  had  not  been  indorsed  before  the  alteration  and  acceptance;— 

Comyn,  for  the  plaintiffs,  submitted  that  it  was  incumbent  on  the  defendant 
to  prove  the  affirmative  of  that  proposition ;  and  that  otherwise  it  was  to  be  pre- 
sumed, that  the  bill  had  not  been  negotiated  previous  to  the  alteration ;  but — 

Abbott,  J.,  said  that  he  could  not  presume  either  one  way  or  the  other,  and 
that  unless  it  could  be  proved  that  the  alteration  was  prior  to  the  acceptanoe, 
the  bill  was  void  for  want  of  a  new  stamp. 

*[t  was  then  proved,  that  the  bill  was  in  the  possession  of  fVood'  r^A,^ 
Mon,  the  drawer,  after  the  acceptance;  and  this  was  held  to  be  prima  ^ 
fada  proof  tliat  it  had  not  been  previously  negociated. 

Verdict  for  the  plaintiffs, 

Comyn  for  the  plaintiffs. 

The  cause  was  undefended. 


MORGAN  V.  BRYDGES  et  aL 

Proof  of  a  copy  of  a  bailable  writ  with  the  name  of  a  sherifTs  officer  indorsed  upon  it,  is 
not  evidence,  that  the  sheriff  appointed  that  oliicer  to  execute  the  writ. 

If  a  party  in  a  cause  be  under  the  necessity  of  calling  his  real  adversary  in  the  cause,  (who 
is  not  a  party  on  record,)  although  for  the  purpose  of  formal  proof  only,  he  makes  him  a 
witness  for  all  purposes,  and  he  may  be  cross-examined  as  to  the  whole  of  the  case. 

• A,  gives  credit  to  B,  C,  who  represents  himself  to  be  D.  C,  and  sues  out  a  writ 

against  D.  C,  under  which  B.  C.  is  arrested,  the  sheriff  would  be  justified  in  detaining 
B*  C,  but  is  not  bound  to  do  it. 

This  was  an  action  by  the  plaintiff  against  the  defendants,  late  sheriff*  of  the 
county  of  Middlesex,  for  permitting  the  escape  of  Grodfrey  Bamett,  whom  he 
had  arrested  on  mesne  process. 
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The  plaintiff  gave,  in  evidence,  an  examined  copy  of  a  writ  against  Godfrey 
Bamett,  at  the  suit  of  the  present  plaintiff,  with  non  est  inventus  indorsed 
upon  it,  and  also  the  name  of  Shallcross;  and  evidence  was  given,  that  it  was 
the  practice  in  the  sheriff's  office  to  indorse  upon  the  writ  the  name  of  the 
officer  or  officers  appointed  by  the  sheriff  to  execute  the  writ;  and  that  aAer  an 
arrest  it  was  usual  for  the  bailiff  to  keep  the  warrant. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  this  was  sufficient  evidence 
*3151  ^  prove  that  ShaUcross  made  the  arrest,  under  the  authority  of  *the 
**"-»  sheriff;  and  the  case  of  McNeil  v.  Perchard  et  al.,  1  Esp.  R.  203, 
was  cited ;  where  it  had  been  held  that  a  copy  of  the  writ,  with  the  name 
of  the  bailiff  indorsed  upon  it,  was  evidence  to  show  that  the  bailiff  was 
authorized  by  the  sheriff. 

Topping  for  the  defendants  contended,  that  the  name  appearing  to  be  in-* 
dorsed  on  the  mere  copy  of  the  writ  was  insufficient ;  and  he  referred  to  the 
ease  of  Jones  v.  fVoodj  3  Camp.  228,  Blotch  v.  Archer^  Cowp.  63,  and  HIU 
V.  The  Sheriff  of  Middlesex^  7  Taunton,  p.  1. 

Abbott,  JT,  upon  the  authority  of  these  cases,  held,  that  it  was  incumbent 
on  the  plaintiff  to  give  further  evidence,  to  connect  the  defendants  with  the  act 
of  ShaUcross. 

Marryatt  for  the  plaintiffs  was  then  under  the  necessity  of  calling  ShaUcross^ 
the  bailiff  who  executed  the  writ,  to  produce  the  warrant. 

The  bailiff  ShaUcross  having  been  sworn,  produced  and  proved  the  warrant 
from  the  defendants  under  which  he  made  the  arrest ;  afterwards,  when  Top* 
ping  was  proceeding  to  cross  examine  the  witness,  Marryatt  for  the  defend* 
ants,  objected  to  the  cross  examination,  since  the  suit  was  m  fact  the  suit  of  the 
witness,  and  the  sheriff  was  but  the  nominal  party. 

*316l       Abbott,  J.,  said,  that  it  would  be  desirable  that  a  'sheriff's  officer 

-'  should  not  be  examined  in  support  of  his  own  cause  ;  but  that,  since  he 

had  been  called  as  a  witness  for  the  plaintiffs,  he  was  of  opinion  that  he  was  to 

be  considered  as  a  witness  for  all  purposes  ;  and  he  was  accordingly  examined. 

It  afterwards  appeared,  that  Maurice  Bamett  representing  himself  to  the 
plaintiff  as  Godfrey  Barnett,  had  purchased  flannels  of  him  to  the  amount  of 
108/.,  upon  which  the  plaintiff  sued  out  a  bailable  writ  against  Godfrey  Bar* 
futt^  by  virtue  of  which  ShaUcross  the  bailiff  arrested  Maurice  Bamett  (the 
real  debtor)  who  had  been  pointed  out  to  him  as  Godfrey  Bamett,  After  the 
arrest,  ShaUcross  finding  that  the  real  name  of  the  party  whom  he  had  ar- 
rested was  Maurice  Bamett j  and  that  he  had  a  brother  whose  name  was  God* 
frty  Bamettf  discharged  him,  and  the  action  was  brought  upon  this  escape. 

Topping  for  the  defendants,  contended  that  under  Siese  circumstances  the 
action  was  not  maintainable,  siuce  the  writ  was  against  Godfrey,  and  Godfrey 
bad  never  been  found ;  the  allegation,  therefore,  that  the  defendants  arrested 
Godfrey  had  not  been  proved.  Maurice  had  not  acquired  the  name  of  Godfrey 
by  once  representing  himself  to  be  Godfrey,  so  as  to  bind  the  sheriff,  although 
undoubtedly  he  himself,  as  an  individual,  would  be  bound  by  that  representa- 
tion. 

Abbott,  J.,  permitted  the  plaintiff  to  take  a  verdict  *for  nominal  dam* 
ag^f  ^ving  leave  to  the  defendants  to  move  to  have  a  nonsuit  entered. 
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A  rule  to  show  cause  having  been  afWrwards  granted,  the  case  was  argued 
in  the  ensuing  Trinity  Term,  when  the  court  were  of  opinion,  that  inasmuch 
as  Maurice  had  represented  himself  to  be  Godfrey^  he  himself  would  have 
been  bound  by  that  representation,  and  that  the  plaintiff  might  have  proceeded 
against  him  in  an  action  by  that  name,  and  that  the  sheriff  would  have  been 
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juitUUd  in  detaining  him ;  bnt  the  question  was  whether  he  was  bonnd  to  de* 
tain  him,  and  the  court  were  of  opinion  that  he  was  not.t 

t  See  Shadgttt  ▼.  Cliptt^t,  8  East.  328.    Scamdomer  y.  Wanu^  3  Ctmp.  270.    CoZt  ▼. 
Hmd$4m,  6  TT  R.  234.    Foster's  Discourses,  312. 


SEARS  V.  LTONa 

In  an  action  for  throwing  poisoned  barley  upon  the  plaintiff's  premises,  in  order  to  poison 
his  pouliry,  the  jury  are  not  confined  in  their  verdict  to  the  actual  damages  sustained, 
but  may  consider  the  malicious  intention  of  the  defendant. 

This  was  an  action  of  trespass  for  breaking  the  pbuntiflT's  close  and  laying 
poison  upon  it,  with  intent  to  destroy  the  plaintiff's  poultry. 

Evidence  was  given  of  the  defendant's  having  strewed  poisoned  barley,  both 
on  the  plaintiff's  premises  and  his  own,  into  which  it  appeared  that  the 
*fowls  sometimes  escaped ;  it  also  appeared  that  some  of  the  fowls  had  rtoig 
died  in  consequence.  ^ 

Gurney  for  the  defendant,  contended  that  the  plaintiff  was  not  entitled  to  re- 
cover greater  damages  than  the  value  of  the  fowls,  and  that  the  jury  could  not 
take  into  their  consideration  the  malicious  intention  conceived  by  the  defendant, 
and  expressions  which  he  had  made  use  of  with  respect  to  the  plaintiff. 

AsBorr,  J.,  in  summing  up  to  the  jury,  cautioned  them  to  guard  against  the 
hostile  feelings  which  the  evidence  they  had  heard  was  likely  to  excite  in  their 
-minds  against  the  defendant.  The  action  was  brought  for  dirowing  poisoned 
barley  upon  the  plaintiff's  premises,  and  destroying  his  poultry ;  and  it  had 
been  proved  in  evidence,  that  he  had  actually  committed  that  injury  ;  and  that 
some  of  the  fowls  had  died,  although,  whether  from  poison  thrown  on  the 

Slain  tiff's  premises  or  the  defendant's  did  not  appear.  It  had  always  been 
eld,  that  for  trespass  and  entry  into  the  house  or  lands  of  the  plaintiff,  a  jury 
might  consider  not  only  the  more  pecuniary  damage  sustained  by  the  plaintiff, 
but  also  the  intention  with  which  the  fact  had  been  done,  whether  for  insult  or 
injury,  and  he  said,  that  they  were  not  confined  in  this  case,  to  the  mere  dam- 
age resulting  from  throwing  poisoned  barley  on  the  land  of  the  plaintiff,  but 
might  consider  also  the  object  with  which  it  was  thrown,  taking  care  at  the 
same  time  to  guard  their  feelings  against  the  ^impression  likely  to  have  r«3i9 
been  made  by  the  defendant's  conduct.  ^ 

The  jury  found  for  the  plaintiff,  damages  50/. 
Topping  and  Garrow,  for  the  plaintiff. 
Gurney  and  Readtr^  for  the  defendant. 


HARDY  V.  WOODROOFE. 

The  maker  of  a  promissory  note  by  a  note  at  the  foot,  makes  it  payable  at  a  particalar 
place,  an  allegation  (after  stating  the  promise  to  pav  in  the  usual  manoer)  that  the  de- 
fendant then  and  there  made  the  note  payable  at  the  particular  place,  does  not  amount 
to  a  mis-description  of  the  note. 

K  promissory  note  is  made  payable  at  G.,  a  presentment  at  a  banker's  at  (?.,  the  maker 
being  absent  from  G.  when  the  note  became  due,  is  sufficient  evidence  of  a  presentmeat 
to  ihe  maker  at  O,  aa  alleged  in  the  declaration. 

This  was  an  action  upon  two  promissory  notes  made  by  the  defendant. 
The  first  was  dated  AprU  22dl,  1817,  for  the  payment  of  100/.  eight  dayi 
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after  date,  and  at  the  bottom  of  the  note,  in  the  defendant's  hand-writing,  were 
the  words,  **  payable  at  32,  CastlC'Streetf  Holbom.** 

In  the  declaration  upon  this  note,  it  was  alleged,  that  the  cefendant,  eight 
days  aAer  the  date,  promised  to  pay  to  the  plaintiff  the  sum  of  100/.;  and  that 
he  then  and  there  made  the  said  promissory  note  payable  at  32,  Castle^atretig 
Holbom. 

The  second  note  was  made  payable  at  Guildford.  The  plaintiff  proved 
that  when  the  first  note  became  due,  he  presented  it  for  payment  at  32.  Castle^ 
street^  Holbom^  and  that  the  answer  was  ^  no  effects,**  and  that  he  also  pre- 
sented the  former  note  on  the  day  when  it  became  due,  at  two  banking  houses 
at  Guildford^  the  defendant  then  living  at  London, 

*3201  *^'  ^^^^  ^^^  ^^®  defandant,  contended  that  the  plaintiff  was  not  en- 
-^  tided  to  recover  in  respect  of  either  note.  The  first,  he  contended,  had 
been  mis-described  in  the  declaration,  which  had  improperly  stated  it  lo  be 
payable  at  a  particular  place.  And  in  support  of  this  position  he  relied  on  the 
case  of  Exon  v.  Russell^  4  Maule  and  Selwyn,  505.  With  respect  to  the  lat- 
ter note,  which  was  payable  at  Guildford^  he  contended  that  the  plaintitl'  had 
not  proved  the  allegation  in  his  declaration,  viz.  **  that  he  showed  and  presented 
the  said  last  mentioned  note  to  the  said  defendant  at  Gmldford^*  there  was  no 
evidence  of  any  presentment  to  the  defendant  at  Guildford^  or  to  connect  the 
presentment  at  the  bankers  with  the  defendant. 

Scarlett  for  the  plaintiff  contended,  that  as  to  the  first  objection  there  were 
two  sufficient  answers,  Ist,  the  note  at  the  bottpm  of  the  promissory  note 
making  it  payable  at  32,  Ca«//e-9/ref/,  Holborn  ;  and  2dly,  that  the  case  dif- 
fered from  that  'of  Exon  v.  Bunsell^  since  the  declaration  did  not  describe  the 
place  of  payment  as  part  of  the  note  itself,  as  had  been  done  in  the  case  of 
Exon  V.  Rustelly  it  merely  alleged  that  the  note  was  payable  at  the  particular 
place,  and  not  that  it  was  so  payable  according  to  the  tenor  and  affect  of  the 
note. 

As  to  the  2d  note,  the  defendant  had  contracted  to  pay  the  amount  at  Guild' 
ford;  he  had  no  right  to  object  that  he  was  not  there  ;  if  he  had  been  there 
the  note  would  have  been  presented  to  him  there. 

*3211        *Abbott,  J.,  was  of  opinion  that  the  allegation  that  the  defendant  had 
-^  made  the  first  note  payable  at  the  particular  place,  was  proved  by  the 
words  themselves,  in  the  defendant's  hand-writing ;  and  that  a  presentment  at 
Guildford^  the  defendant  not  being  there,  was  a  presentment  to  him. 

Verdict  for  the  plaintiff  on  both  notes. 
Scarlett  and  Esptnanse^  for  the  plaintiff. 
£.  fjowes^  for  the  defendant. 
In  the  ensuing  term,  the  court  refused  a  rule  iVtW  for  a  new  trial. 

See  Price  v.  Mitchell ,  4  Campb. 


OUGHTON.  V.  WEST. 

Declaration  on  a  promise  by  the  defendant  to  pay  over  to  the  plaintiff,  the  amount  of  a  bill 

of  exchange,  delivered  to  him  by  ih" -'-'-"** ^*  '   ' 

'he  defendant  having  paid  the  bill  in 
tiff  aa  if  he  had  discounted  the  bill. 


of  exchange,  delivered  to'him  by  the  plain(i!f/(o  get  discounted. 
The  defendant  having  paid  the  bill  in  discharge  of  a  debt  of  his  own,  is  liable  to  the  plain* 


This  was  an  action  of  asgumptU  on  a  promise  by  the  defendant,  to  get  a  bill 
Df  exchange,  of  the  amount  of  30/.,  discounted  for  the  plaintiff,  and  to  pay  to 
tUm  the  amount ;  there  was  also  an  account  for  money  .lad  and  receive^! 


428      Stuart  v.  Crawley.  N.  P.  1818.     [321 

It  appeared  that  the  plaintiflT  had  delivered  the  bill  of  exchange  in  question  to 
the  defendant,  to  get  it  discounted.  The  defendant  was  a  tailor,  and  it  was  also 
agreed,  that  he  should  make  a  suit  of  clothes  for  the  son  of  the  plaintiff,  which 
was  to  be  paid  for  out  of  the  discount  when  received ;  the  defendant  was  to 
make  clothes  for  the  plaintiff  to  the  amount  of  10/.,  and  to  pay  him  20/.  in 
money.  The  defendant  did  not  in  fact  discount  the  bill,  but  paid  it  to  Z-alham 
4*  *Bobert8,  his  mercers,  for  a  debt  which  he  owed  them,  and  he  afler-  r^ooo 
wards  made  clothes  for  the  son  of  the  plaintiff  to  the  amount  of  7/.  lOs.,  ^ 
and  afterwards  tendered  the  plaintiff  the  sum  of  1/.  19«.,  which  he  refused  to 
receive.    HoberU  ^  Latham  had  arrested  the  plaintiff  upon  the  bill. 

On  the  part  of  the  defendant,  it  was  contended,  that  he  was  not  liable  in  the 
present  action,  since  he  had  not,  in  fact,  received  any  discount  upon  the  bill, 
and  since  the  agreement  was  not,  that  the  whole  of  the  discount  should  be  paid 
to  the  plaintiff,  but  that  he  was  to  receive  10/.  in  clothes,  and  20/.  in  money ; 
but— 

Lord  EiXENBOROUOH  was  of  opinion,  that  when  the  defendant  paid  the  bill 
in  discharge  of  a  debt  of  his  own,  in  effect  he  discounted  the  bill ;  and  that  the 
tender  of  the  money  was  conclusive  as  to  his  liability.  He  could  not  have  the 
benefit  of  a  tender,  without  taking  upon  himself  the  inconvenience  of  an  admis- 
sion. The  agreement  was  in  effect,  that  the  defendant  should  procure  tlie  bill 
to  be  discounted,  and  that  clothes  having  been  made  by  the  defendant  for  the 
plaintiff,  the  amount,  when  made,  should  be  deducted  from  the  amount  of  the 
biU. 

Verdict  for  the  plaintiff. 

Richardson  for  the  plaintiff. 

Gumey  for  the  defendantt 


•STUART  V.  CRAWLEY.  [•328 

A.  greyhound  is  delivered  to  a  carrier,  who  gives  a  receipt  for  it,  the  greyhound  being 
afterwards  lost,  the  carrier  cannot  set  up  as  a  defence  that  the  dog  was  not  properly  se- 
cured when  delivered  to  him. 

This  was  an  action  against  the  defendant,  a  carrier  of  goods  by  the  Grand 
Junction  Canals  for  negligence  in  losing  a  valuable  greyhound  which  had  been 
delivered  to  him  to  be  carried  from  London  to  Harefietd  IjOck» 

It  appeared  that  the  servant  of  the  plaintiff  took  the  dog  to  the  defendant's 
warehouse,  with  a  string  about  his  neck,  and  that  the  book-keeper  of  the  defend- 
ant, to  whom  the  dog  had  been  delivered,  gave  a  receipt,  acknowledging  the 
delivery.  The  dog  was  afterwards  tied  by  the  cord  in  a  watch-box,  but  within 
half  an  hour  afterwards  he  slipped  from  the  noose,  and  had  not  since  been 
heard  of. 

On  the  part  of  the  defendant  it  was  contended,  that  the  dog  had  not  been  de- 
livered in  a  state  of  security  to  the  defendant's  book-keeper ;  there  was  no 
collar  about  his  neck,  but  only  a  cord,  which  was  not  suflicient  to  secure  him ; 
and  tliat  the  case  was  similar  to  that  of  a  delivery  of  goods  imperfecdy  packed, 
and  where  the  loss  arises  from  want  of  care  on  tlie  part  of  the  owner.     But— 

*Lord  Ellenborouoh  held,  that  the  defendant  was  responsible.  In  r*^u 
point  of  law  the  defendant  had  acknowledged  the  delivery  of  the  dog  to  ^ 
him  by  giving  a  receipt  The  case  was  not  like  that  of  a  delivery  of  goods 
imperfecdy  packed,  since  there  the  defect  was  not  visible ;  but  in  this  case  the 
defendant  had  the  means  of  seeing  that  the  dog  was  insufficiently  secured.  The 
present  case  was  not  of  great  importance;  but  the  same  point  might  occur  upon 
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a  question  of  the  greatest  magnitude.  Afler  a  complete  delivery  to  the  defend- 
ant, he  became  responsible  for  the  security  of  the  dog,  the  property  then 
remained  at  the  risk  of  the  defendant,  and  he  was  bound  to  lock  him  up',  or 
to  take  other  proper  means  to  secure  him.  The  owner  had  nothing  more  to  do 
than  to  see  that  he  was  properly  delivered,  and  it  was  then  incumbent  on  the 
defendant,  to  provide  for  its  security. 

Verdict  for  the  plaintiff* 

Gvmey  and  Adorns^  for  the  plaintilT. 

Marryatt^  for  the  defendant. 


•326]  •WHITE  V.  MATTISON. 

A  seaman  is  restricted  by  the  ship's  articles  from  demanding  his  waees  until  the  expira* 
tioD  of  twenty  days  after  the  ship's  arrival  at  her  destined  port,  and  the  delivery  ot  her 
carffo,  held,  that  although  the  seaman  had  commenced  his  action  before  the  expiration 
of  the  twenty  days,  he  misht  still  recover  a  sum  which  the  captain  had  admitted  to  be 
due  to  him  for  wages,  and  which  he  had  offered  to  pay  him. 

This  was  an  action  of  assumpsit  to  recover  the  plaintiff's  wages  as  a  seaman 
on  board  the  ship  Loitisa,  on  a  voyage  from  Buenos-Ayres  to  London. 

By  the  ship's  articles  it  was  stipulated,  that  no  seaman  or  officer  should  be 
entitled  to  demand  his  wages  until  twenty  days  afler  the  arrival  of  the  ship  at 
her  port  of  discharge  or  delivery  of  her  cargo.  On  the  part  of  the  defendant  it 
was  contended,  that  the  action  had  been  brought  by  the  plaintiff  before  the 
expiration  of  the  twenty  days. 

It  was  then  proved,  on  the  part  of  the  plaintiff,  that  before  the  commence- 
ment  of  the  action  the  defendant  had  sent  for  the  ship's  crew  in  order  to  pay 
them  their  wages,  when  the  plaintiff  claimed  wages  to  be  due  to  him  to  the 
amount  of  40/.  and  upwards,  and  the  defendant  then  offered  him  31/.  which  he 
admitted  to  be  due  to  him  for  wages ;  but  the  plaintiff  refused  to  take  it,  and 
the  defendant  told  him,  that  if  he  would  not  take  that  he  would  get  nothing.  It 
was  contended,  on  the  part  of  the  plaintiff,  that  he  was  at  all  events  entitled  to 
recover  the  sum  of  31/.  which  had  been  admitted  to  be  due. 

MarryaiU  for  the  defendant  contended,  that  the  plaintiff  was  not,  because  the 
•92A1  P^^^^^^  ^^^  disagreed  *as  to  the  amount  of  the  sum  due,  therefore  enti« 
J   tied  to  claim  his  wages  at  an  earlier  period. 

Lord  Ellenborofoh  was  of  opinion,  that  the  clause  in  the  articles  did  not 
attach  upon  wages  which  the  defendant  had  admitted  to  be  due.  It  was  to  the 
defendant's  advantage  that  he  should  not  be  liable  before  the  expiration  of  twenty 
days,  but  he  had  himself  offered  to  pay  them,  and  had  made  a  tender. 

Reader  and  Platt^  for  the  plaintiff. 

MarrycUtf  for  the  defendant. 
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JEUNE  V.  WARD. 

On  the  day  after  the  drawing  of  a  bill  of  exchange  payable  at  tight,  the  payee  learea  it 
with  the  drawer  for  acceptance ;  a  month  afterwards  the  pavee  states  tnat  the  drawee 
has  refused  to  accept  the  bill  and  resorts  to  other  measures  tor  obtaining  payment  of  his 
debt  from  the  drawer;  in  ten  days  after  this  the  drawee  announces  to  the  payee  that  he 
has  destroyed  the  bill,  conceiving  it  to  be  of  no  use.  The  drawer  is  not  liable  as  the 
acceptor  ot  the  bill,  (by  three  judges,  Lord  £llenborough,  C.  J.  diaeentiente.) 
Evidence  of  the  time  of  birth. 

This  was  an  action  by  the  plaintiff,  the  payee  of  a  bill  of  exchange,  against 
the  defendant  an  the  acceptor. 

The  bill  in  question  was  drawn  on  the  28th  of  May^  1817,  by  Godfrey ^  on 
the  defendant,  for  the  sum  of  150/.  payable  at  sight. 

It  appeared  that  the  plaintiff  had  supplied  Godfrey  with  a  quantity  of  shoes 
as  a  venture  to  the  East  Indies,  whilst  he  was  a  minor.  Godfrey  returned  in 
the  spring  of  1817,  and  drew  the  bill  *at  the  time  of  its  date,  and  deliv-  rcqni* 
ered  it  to  the  plaintiff  in  discharge  of  his  debt,  and  he  was  then,  as  con-  '- 
tented  by  the  plaintiff,  of  age.  The  defendant  Ward,  was  joint  executor  along 
with  one  Stubbing  under  the  will  of  Mrs.  Leake,  who  had  left  Godfrey  a  legacy 
of  200/.  After  the  bill  had  been  so  drawn,  the  plaintiff,  on  the  29th  of  May, 
delivered  it  to  the  defendant  for  acceptance.  The  defendant  never  returned  the 
note,  but  on  the  9th  of  July  wrote  a  letter  to  the  plaintiff,  informing  him  that 
he,  the  defendant,  had  destroyed  the  note,  which  could  not  be  of  use  to  any  one. 
The  plaintiff,  about  the  latter  end  of  June,  introduced  himself  to  Egerton  with 
a  letter  from  ttie  defendant,  the  contents  of  which  did  not  appear :  he  informed 
Egerton  that  he  had  applied  to  the  defendant  for  his  acceptance  of  the  bill,  but 
that  he  had  refused  to  accept  it.  Egerton  told  the  plaintiff  that  he  thought  the 
defendant  had  done  right,  since  the  drawer  was  not  of  age,  and  that  before  pay- 
ment of  the  legacy  a  discharge  ought  to  be  given  to  the  defendant  under  the 
legacy  act,  and  the  duty  should  be  paid.  The  plaintiff  then  requested  that  Eget' 
ton  would  afford  him  some  facility  in  recovering  the  money,  and  Egerton 
promised  that  he  would.  The  defendant  supposing  that  Godfrey  would  attain 
to  the  age  of  twenty-one  on  the  third  of  July,  a  meeting  was  appointed  to  take 
plac«  on  the  fifth  of  July,  when  the  legacy  was  to  be  paid,  and  the  plaintiff,  by 
the  direction  of  Egerton,  attended  in  order  to  recover  payment  of  his  bill.  This 
money  was  not  paid  on  the  fifth,  and  Godfrey  afterwards  ^received  it  r«<|ofi 
without  the  plaintiff's  privity.  On  the  part  of  the  plaintiff  it  was  con-  ^ 
tended,  that  the  conduct  of  the  defendant  in  keeping  and  destroying  the  bill, 
made  him  liable  as  an  acceptor,  in  case  the  defendant  had  not  meant  to  accept 
the  bill,  he  ought,  according  to  the  course  of  business,  and  the  custom  of  mer- 
chants, to  have  returned  it  to  the  plaintiff;  by  the  destruction  of  the  bill  he  had 
deprived  the  plaintiff  of  his  security  for  his  debt.  The  cases  of  Harvey  v. 
Martin,  1  Camp.  425.  n.  and  of  Trimmer  v.  Oddie,  Bayley  on  Bills  88.  3 
Ed.  cor.  Lord  Aenyon,  were  cited,  and  also  the  case  of  rlentinck  v.  Dorrien, 
6  East,  199.  to  show  that  by  the  detention  or  mutilation  of  a  bill  of  exchange, 
and  a  fortiori  by  its  destruction,  the  drawee  made  himself  liable  as  acceptor. 

On  the  part  of  the  defendant,  it  was  contended  that  under  the  circumstances 
of  the  case,  the  detention  and  the  destruction  of  the  bill  did  not  amount  to  an 
acceptance,  according  to  the  custom  of  merchants.  He  might  possibly  be  liable 
in  a  special  action  for  destroying  the  bill,  but  there  was  no  authority  to  show 
that  the  mere  act  of  destruction  amounted  to  an  acceptance.  In  the  cases  were 
a  detention  of  the  bill  had  been  held  to  be  equivalent  to  an  acceptance,  the  infer* 
ence  of  acceptance  had  been  drawn  from  the  previous  course  of  dealing  between 
the  parties,  which  were  such,  that  the  effect  of  detention  was  to  induce  the 
holder  of  the  bill  to  believe  that  it  had  been  accepted,  and  in  some  the  question 
was,  whether  an  acceptance  once  made  could  be  revoked.  In  *lhe  pre-  r^ooo 
sent  case,  on  tlie  contrary,  it  appeared  in  evidence  that  the  defendant  ^ 
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had,  upon  the  plaintiff*8  application  to  him  for  that  purpose,  absolutely  refused 
to  accept  the  bill. 

Lord  Ellbnborouok  said,  that  he  would  allow  the  plaintiff*  to  recover,  re- 
serving liberty  for  the  defendant  to  move  the  point,  but  at  the  same  time 
expressed  a  very  strong  opinion  in  favor  of  the  plaiutiff''s  right,  to  consider  the 
defendant  as  the  acceptor  of  the  bill.  There  had  been  many  cases  where  it 
had  been  held  that  the  mere  detention  of  the  bill  was  sufficient  to  make  the 
drawee  liable  as  an  acceptor,  and  if  tliat  was  sufficient  to  constitute  an  accept- 
ance, a  fortiori^  the  utter  extinction  of  the  bill  would  be  sufficient.  His  lord- 
ship said,  I  recollect  the  case  of  Trimmer  v.  Oddie^  which  was  tried  before 
Lord  Kenyan^  who  was  of  opinion  that  the  detention  of  a  bill  when  sent  for 
acceptance,  amounted  to  an  acceptance;  I  should  have  thought  it  more  advisable 
to  have  declared  on  the  special  circumstances  of  the  case,  but  his  lordsihip  was 
of  a  difTerent  opinion.  The  only  question  is,  whether  according  to  the  custom 
of  merchants,  the  defendant  ought  not  to  have  returned  the  bill  after  it  had  been 
left  with  him  for  acceptance  ?  The  person  on  whom  a  bill  of  exchange  is 
drawn,  when  it  is  presented  to  him  for  acceptance,  ought  to  determine  whether 
he  will  accept  it  or  not;  and  if  he  determime  not  to  accept  it,  he  is  bound  to 
return  it,  for  the  party  is  entiUed  to  the  immediate  use  of  the  thing,  and  if  the 
*sao1  ^'^^^^  deprive  him  of  the  *use  of  the  instrument  by  destroying  it,  he  is 
-J   as  liable  as  if  he  had  written  his  name  upon  itt 


It  was  also  contended  on  the  part  of  the  defendant,  that  Godfrey  was  a  minor 
on  the  28th  of  May,  when  the  bill  was  drawn.  In  order  to  prove  this,  a  copy 
of  a  certificate  of  baptism  of  Godfrey,  from  the  books  of  the  East  India  com- 
pany, was  given  in  evidence,  from  which  appeared  that  Godfrey  had  been 
baptized  at  Madras  on  the  3d  of  July,  1796.  No  witness  was  called  to  prove 
the  time  of  the.  biirth  more  exacdy,  and  it  appeared  that  the  mother  of  Godfrey 
was  still  living. 

Lord  Ellenborouoh  left  it  to  the  jury  to  say,  whether  under  these  circum* 
stances,  Godfrey  was  of  age  when  he  drew  the  bill,  observing,  however,  strongly 
on  the  circumsbmce,  that  the  defendant  had  called  no  witness  to  prove  the  pre* 
cise  lime  of  the  birth,  although  such  evidence  was  in  his  power,  and  it  was  in 
cumbent  upon  him  to  prove  the  minority. 

The  jury  found  for  the  plaintiff  upon  this  fact,  and  he  had  a  verdict  for  the 
amount  of  the  bill.t 

Gumey  and  Espiruuse,  for  the  plaintiff. 

Topping  and  Caselee,  for  the  defendant. 

t  The  case  afterwards  came  before  the  Court  of  King's  Bench,  upon  a  motion  to  set 

aside  the  verdict  for  the  plaintiff,  and  enter  a  nonsuit,  when  the  same  objection  was  made 

*^11  ^"  argument  by  the  'counsel  for  the  defendant  as  had  been  made  at  the  trial;  and  it 

-'   was  also  suggested,  that  upon  the  evidence,  it  did  not  clearly  appear  that  tho  bill 

bad  been  left  witb  the  defendant  for  the  purpose  of  being  either  accepted  or  returned. 

Lord  Ellenborouoh, — I  do  not  recollect  that  at  the  trial  any  objection  was  made  to  the 
statement  of  the  witness  that  the  bill  was  left  with  the  defendant  tor  acceptance,  and  that 
the  defendant  afterwards  wrote,  in  answer  to  the  plaintifi''8  application,  that  the  bill  had 
been  destroyed  by  him  ;  neither  do  I  recollect  that  Egerton'i  evidence  was  in  contradic- 
tion of  those  facts;  I  proceeded  on  that  which  I  consioered  to  be  the  recognised  course  of 
mercantile  dealing,  that  wherever  a  bill  is  sent  for  acceptance,  after  a  reasonable  time  has 
elapsed  (and  more  than  a  reasonable  time  had  elapsed  in  this  case,)  such  detention  is  con* 
flidcred  in  the  commercial  world  as  equivalent  to  a  refusal  to  redeliver;  and  that  where 
the  drawer  of  a  bill  omits  to  return  it  within  a  reasonable  time,  he  incurs  the  same  respon- 
sibility as  if  he  had  accepted  the  bill.  In  the  present  instance,  more  than  a  reasonable 
time  bad  elapsed  without  any  return  of  the  bill;  the  defendant  had,  by  his  own  act,  put  it 
out  of  his  power  ever  to  return  it,  and  there  were  no  means  of  recreating  the  document 
which  he  had  destroyed,  and  the  plaintiff  was  thus  deprived  of  the  means  of  proof  against 
f  he  drawer.  It  has  been  said,  that  there  is  no  case  in  the  books  which  warrants  this  doc- 
trine; but  it  appears  to  me,  that  the  principle  laid  down  by  Lord  KenyoHr  in  the  case  of 
Trimmer  v.  Odd^e,  goes  to  that  extent.    When  a  bill  is  taken  and  left  for  acceptance,  it  ia 
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incumbent  on  the  drawee  either  to  accept  or  return  the  bill.  Bat  it  is  objected  in  thig 
case,  that  the  defendant  refused  to  accept  the  bill.  I  find  it  stated  upon  my  note 
that  Ward  refused  to  accept  it,  but  it  does  not  appear  whether  this  refusal  was  prior,  or 
subsequent  to  the  time  when,  hy  the  destruction  of  the  bill  he  had  rendered  himself  incapa* 
ble  of  doine  either  act.  The  bill  was  left  on  the  29th  of  May;  tho  conversation  between 
the  plaintin  and  Egerton  was  in  the  latter  end  of  Jm««,  and  the  letter  in  which  the  destruc- 
tion of  the  bill  was  stated,  was  not  written  till  the  9thof  Jv/y.  The  bill,  therefore,  might 
have  been  a  month  in  his  possession  before  he  announced  whether  he  would  accept  it  or 
not.  If  the  bill  was  not  left  for  acceptance,  the  plaintifi**s  case  of  course  falls  to  the  ground ; 
but  it  appears  to  me  that  there  was  sufficient  evidence  to  show  that  it  was  left  for  accept- 
ance. The  defendant  must  have  acted  on  the  determination  which  he  had  formed  previous 
to  the  2d  of  Jti/y,  and  it  docs  not  appear  that  he  ever  notified  an^  determination  not  to 
accept  till  the  end  of  June.  Since,  therefore,  the  defendant  detained  the  bill  beyond  a 
reasonable  time,  and  ultimately  destroyed  it  without  signifying  any  refusal  to-  accept  it,  it 
appears  to  me  that  he  has  made  himself  responsible  as  an  acceptor,  and  that  the  rule 
must  be  discharged. 

Bayley,  J. — On  the  best  consideration,  I  cannot  say,  that  the  defendant  is  to  be  con- 
sidered as  the  acceptor  of  this  bill.  The  bill,  it  appears,  was  drawn  on  the  28th  of  rc^^o 
*May,p^yMe  at  sight.  On  the  29th  of  May^  some  application  was  made  by  the  *- 
plainiiff  to  the  defendant,  this  must  have  been  either  for  the  payment  or  for  the  occeptance  of 
the  bill,  but  the  bill  was  not  paid,  and  there  is  no  reason  to  suppose  that  there  was  anjr  ac- 
ceptance of  the  bill  at  that  time.  The  bill,  however,  was  then  left  in  the  possession  of  the 
defendant,  where  it  remained  till  it  was  ultimately  destroyed  by  him.  Where  a  bill  of 
exchange  is  left  for  acceptance,  in  the  ordinary  course  of  commercial  transactions,  it  is 
the  duty  of  the  party  to  call  for  it  within  a  reasonable  time,  in  order  to  ascertain  whether 
it  has  been  accepted  or  not,  unless,  as  in  one  of  the  cases  cited  {Harvev  v.  Martin,)  some 
other  and  peculiar  coarse  of  dealing  hos  been  established  between  the  parties.  In  this 
rase,  it  does  not  appear  that  the  plamtitf  ever  called  for  the  bill,  which  is  a  circumstance 
of  considerable  importance  to  the  present  (question.  I  forbear  to  state  at  present,  what 
ray  opinion  would  be  in  case  of  the  destruction  of  the  bill  so  left  within  a  rcoaonable  time. 
I  am  not  prepared  to  state,  that  if  the  party  on  applicoiion  said,  I  have  destroyed  the  bill. 
It  would  amount  to  an  acceptance.  It  would  certainly  render  him  liable  to  an  action; 
but  I  think  it  would  not  amount  to  an  acceptance.  An  acceptance  is  an  engagement,  it 
implies  an  act  of  the  mind,  in  acceding  to  the  requests  of  another;  how  then  can  a  refusal 
to  accept  be  an  acceptance  f  On  this  point,  however,  it  is  unnecessary  to  advance  any 
opinion  in  the  present  instance,  since  it  does  not  appear  that  the  bill  was  destroyed  witbm 
that  time,  during  which  it  could  be  considered  as  remaining  for  the  purpose  of  acceptance. 
It  appears,  that  after  a  month  had  elapsed  from  the  delivery  of  the  bill,  the  plain titf  called 
upon  Egerton^  and  introduced  himself  by  a  letter  from  the  defendant,  which  is  not  in 
evidence.  He  then  communicates  to  Egerton  that  Godfrey  was  entitled  to  a  legacy,  and 
that  the  defendant  had  refused  to  accept  the  bill.  It  appears  then,  that  the  parties  had  not 
had  frequent  dealings  with  each  other,  but  that  this  was  a  single  transaction,  unconnected  with 
any  usual  course  of  dealing.  The  plaintiflfdoes  not  complain  to  Egerton  that  the  bill  has  been 
detained  for  an  unreasonable  time,  but  applies  to  him  in  order  to  procure  his  assistance  in 
obtaining  payment  of  his  debt.  Egerton  soys  that  the  defendant  has  done  right  in  refusing 
to  accept  the  bill;  but  informs  the  plaintiflTtbat  Godfrey  will  be  of  age  on  the  3d  of  .fa/y, 
and  that  there  is  to  be  a  meeting  on  the  5th  when  Godfrey  is  to  receive  his  legacy.  What 
poased  on  the  5th  does  not  appear,  but  the  money  was  not  paid.  On  the  9th  th«  defend- 
ant writes  to  inform  the  plaintiff  that  he  has  destroyed  t'he  bill.  The  act  of  destroying  the 
bill  was  either  wrongful  or  it  was  excusable.  If  it  was  wrongful,  the  defendant  wa^i  liable 
to  an  action  of  trover  for  the  conversion ;  as  an  acceptor  of  the  bill  he  would  be  liable  to 
the  whole  amount  of  the  bill;  in  an  action  of  trover  he  could  be  liable  only  to  the  extent 
of  the  damage  which  the  plaintiff  had  actually  sustained.  If,  notwithstanding  the  destruc- 
tion of  *the  bill  he  might  still  have  had  his  remedy  against  Godfrey ^  he  would  nut,  rm-y^ 
I  think,  have  been  liable  in  trover  to  the  full  amount  of  the  bill.  If,  on  the  other  '- 
hand,  the  destruction  was  excusable  because  after  a  refusal  on  the  part  of  the  executor  to 
accept  the  bill  the  plaintiff  had  no  beneficial  object  in  the  possession  of  the  bill,  but  intended 
to  resort  to  his  original  demand  against  the  drawer,  it  is  possible  that  the  circumstances 
might  afford  a  good  excuse  to  an  action  of  trover.  At  all  events,  it  appears  to  nie  that  the 
circumstance  of  the  destruction  of  the  bill  does  not  amount  to  an  acceptance  by  the 
defendant. 

Abbott,  J. — I  am  not  able  to  satisiy  myself  that  the  defendant  is  liable  as  the  acceptor  of 
the  bill.  No  case  has  been  cited  which  is  similar  to  the  present;  and  it  is  not  likely  that 
any  such  case  can  be  cited,  because  the  present  transaction  is  out  of  the  ordinary  course 
oif  business.  It  appears  that  the  defendant  was  one  of  two  executors  of  a  will,  under  which 
Godfrey  was  entitled  to  a  legacv  of  200/.  On  the  credit  of  this  legacy  he  draws  a  bill 
which  he  delivers  to  the  plaintiff  This  bill  the  plaintiff  takes  to  the  residence  of  the  de 
fendant,  and  returns  without  it.  The  next  occurrence  in  this  transaction  is  the  application 
of  the  plaintiff  to  jE^eWow  in  the  latter  end  oi  June;  he  states  that  he  baa  receivea  a  letter 
from  the  defendant,  and  desires  him  to  afford  him  some  facility  in  procuring  payment  of 
the  money.  The  bill  was  drawn  on  the  28th  of  il/ay,  payable  at  sight,  the  plaintiff  him- 
ielf  went  down  to  the  residence  of  the  defendant,  on  the  29th  of  Afay,  and  the  whole 
transaction  ought  to  have  been  completed  early  in  June.  The  plaintiff,  however,  did  not 
relv  on  the  possession  of  the  bill  hj  the  defendant  as  an  acceptance  by  him,  but  applied 
U>  nave  the  money  intercepted  in  its  way  to  Godfrey ^  which  he  would  not  have  done  had 
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tw  relied  on  tbe  detention  of  the  bill.  Now,  one  witness  says  that  the  defendant  admitted 
that  the  bill  had  been  left  with  him  for  acceptance.  Another  witness,  Egertam,  states  thtit 
plaintiff  told  him  that  the  defendant  had  refused  to  accept  the  bill;  when  ho  refused,  and 
whether  the  refusal  was  by  letter  does  not  appear ;  but  that  the  plaintiff  did  not  consider  the 
defendant  liable  may  be  inferred  from  his  having  adopted  other  means,  and  procured  other 
facilities  for  obtaining  payment.  Upon  the  whole,  toerefore,  I  am  of  opinion  that  the  de* 
fendant  is  not  chargabie  as  the  acceptor  of  this  bill.  I  have  looked  with  great  anxiety  to 
(hose  cases  where  a  constructive  acceptance  has  been  held  to  be  equivalent  to  an  actual 
acceptance,  since  they  introduce  much  uncertainty  into  the  administration  of  the  law.  It 
would  have  been  very  desirable  that  nothing  short  of  an  actual  acceptance  on  the  face  of  the 
bill  should  have  been  deemed  a  legal  acceptance. 

HoLBOTD,  J.— I  entertain  much  doubt  upon  the  present  question;  and  were  it  not  that 
I  wish  for  further  investi^tion  of  the  facts  by  means  of  a  new  trial,  I  should  have  wished 
for  further  time  for  consideration.  I  have  always  understood  that  where  a  bill  has  beei^ 
*3341  !^^^  ^^^  acceptance,  and  is  not  returned  when  called  for,  and  the  *party  with  whom 
-*  it  is  left  takes  upon  himself  the  disposal  and  ownership  of  the  bill,  he  thereby  ren- 
ders himself  liable  as  the  acceptor;  but  that  the  mere  omission  to  return  the  bill  js  not 
an  acceptance,  as  where  it  is  lost,  in  Marias,  29,  30,  it  is  laid  down  thus:  "If  he  loses 
the  bill  he  shall  give  securitv  for  the  payment,  otherwise  the  bill  sha)l  be  noted  for  non*^ 
acceptance  or  non-payment.  * 

That  does  not  eo'  so  far  as  the  bill,  and  if  a  bill  payable  at  a  future  time  were  to  be  de- 
stroyed within  the  time  limited  for  payment,  I  should  think  that  such  a  destruction 
amounted  to  an  acceptance  of  the  bill.  The  circumstances  of  this  case  are  very  peculiar, 
if  from  the  conversation  between  the  plaintiff  and  Egerton  it  can  bo  collected  that  it  was 
not  intended  that  the  bill  should  be  any  longer  considered  as  an  accepted  bill  on  which  th6 
defendant  was  liable,  I  think  that  the  subsequent  destruction  of  the  bill  would  not  make 
him  liablo.  At  all  events,  1  think  there  ougnt  to  be  a  new  trial,  in  order  that  the  facts 
may  be  put  upon  the  record,  that  the  case  may  l>e  further  considered  in  a  court  oi  error. 

Rule  absolute. 

See  Trimmer  y,  Oddie,  Guildhall  Sittings,  1800.  Bayley  on  Bills,  88.  Chitty  oq  Bills« 
160.  Harvey  v.  MaHin,  1  Gampb.  425,  n.  BetUinck  v.  Dorrien  6  East.  199.  Thornlon  T« 
Dkk,  4  Esp.  270.     Clavey  v.  Dolbin,  Ca.  T.  Hardw.  278. 


RICHARDSON  v.  ALLAN. 

The  indorsee  of  a  bill,  in  action  i«ainst  the  acceptor,  having  called  a  witness  to  prove 
the  indorsement,  who  disprovea  it,  the  plaintiff  was  afterwards  allowed  to  call  the  in- 
dorser  himself  to  prove  his  own  indorsement. 

This  was  an  action  by  the  indorsee  of  a  bill  of  exchange  against  Ihe  acceptor. 

The  acceptance  was  admitted  on  the  part  of  the  defendant.  The  witness  called 
by  the  plaintiff  to  prove  the  hand- writing  of  the  indorser,  swore,  that  he  believed 
that  the  indorsement  was  not  in  tlie  hand-writing  of  the  person  whose  indorse- 
ment it  purported  to  be. 

On  the  part  of  the  plaintiff,  it  was  then  -proposed  to  call  other  witness,  to 

*^^fil  prove  the  indorsement  in  contradiction  of  the  witness  already  called,  *and 

•^   it  was  contended  that  the  case  was  like  that  of  m  will,  where  the  attesting 

witnesses  called  by  party  interested  in  supporting  the  will,  may  be  contradicted 

by  other  witnesses.  , 

Lord  Ellenborouoh  said,  that  the  present,  case  was  very  distinguishable 
from  those  alluded  to,  since  there,  the  witnesses  called  are  imposed  by  the  law, 
and  the  -party  is  under  the  necessity  of  calling  them,  and  having  done  so,  is 
allowed  to  call  other  witnesses  to  contradict  them ;  but  in  a  case  like  this,  the 
plaintiff  had  the  whole  world  before  him,  in  which  he  might  seek  for  a  wit- 
ness who  was  acquainted  with  the  hand-writing  of  the  party ;  and  he  had  full 
opportunity  of  ascertaining  his  knowledge  upon  the  question,  before  he  pro- 
duced him  as  witness. 

Gurney,  for  the  plaintiff,  afterwards  proposed  to  call  the  indorser  himself,  and 

.   Lord  Ellenborouoh  said,  that  although  he  should  have  had  some  difficulty 

in  permitting  the  plaintiff  to  call  another  witness  from  the  world  at  la^^e,  yet 

since  the  ii^orser,  by  proving  the  hand- writing  to  be  his  own,  wouVI  .^Jiaige 

himself,  he  would  permit  him  to  be  examined.  ' 

Yoh.  lu. — 56.  2  O 


434         HouLDiTCH  t^.  Desanges.  N.  p.  1818.       [335 

Jofiex,  the  sapposed  indonery  was  then  examinedy  and  having  disclaimed  die 
iiaad-writing,  the  plaintiff  was  nonsuited. 

*(himey  and  Pollock,  for  the  plaintiff.  ['336 

Rcane  for  the  defendant. 

Bee  Alexander  ▼.  Gvbeom,  2  Campb.  555,  where  a  witness  for  the  plaintiff  having  dis- 
proved a  fact  which  he  was  called  to  prove,  the  plaintiff  was  permitted  to  call  other 
witnesses  to  prove  the  fact.  Although  in  the  above  case  the  party  called  to  prove  the  in- 
dorsement was  interested  the  other  way,  yet  the  principle  seems  to  extend  to  the  admis- 
•ion  of  any  other  witness  to  prove  the  fact,  since  the  evidence  in  such  a  case  most  be  a 
•urprise  npen  the  plaintiff,  aiid  it  would  be  ezceedinffly  hard  upon  him  that  he  should  be 
eonclttsively  bound  by  the  knavery  of  the  witness,  woo  had  practised  a  groea  fraud  upoa 


GRAY  V.  MILNER. 

The  indorsee  of  a  bill  in  sn  action  against  the  acceptor,  allejpes  that  the  bill  was  directed 
to  the  defendant ;  this  allegation  is  not  supported  by  prootthat  the  drawer  drew  the  bill 
payable  to  his  own  order,  at  a  specified  place,  although  the  defendant,  when  it  was  pre- 
sented there,  wrote  his  name  upon  it  aa  the  acceptor. 

This  was  an  action  hy  the  indorsee  of  a  bill  of  exchange,  against  the  defend- 
ant, as  the  acceptor. 

The  declaration  alleged  in  the  usual  form,  that  WUliam  Sustenance  drew 
the  bill,  and  directed  it  to  Miner,  (the  defendant,)  fFilmot-street,  and  thereby 
requested  him  to  pay  the  amount. 

On  the  production  of  th6  bill,  it  appeared  that  it  was  drawn  by  WUliam 
SuBtenancey  payable  to  his  own  order,  at  No.  1,  fftlmot'Street,  opposite  Lamh* 
street,  Bethnal'Green;  but  it  was  not  directed  to  the  defendant  as  alleged.  It 
appeared,  however,  that  the  defendant  had  written  his  name  upon  it  when  it 
was  presented  to  him,  at  the  place  appointed  for  payment,  as  the  acceptor. 

^Marryatt,  for  the  defendant,  objected,  that  it  was  essential  to  prove  (-#007 
the  allegation  in  the  declaration,  that  the  bill  was  directed  to  the  defend-  ^ 
ant,  and  that  this  had  i^t  been  proved  by  the  production  of  the  bill,  which  bore 
no  direction  to  the  defendant. 

Scarlett,  for  the  plaintiff,  contended,  that  the  defendant,  by  his  acceptance 
of  the  bill,  had  admitted  the  direction  to  himself,  but 

Lord  Ellenborouoh  was  of  opinion,  that  the  variance  was  fatal. 

Plaintiff  nonsuited. 

Scarlett  and  Piatt,  for  tiie  plaintiff. 

Marryatt  for  the  defendant 


HOULDITCH  et  al.  v.  DESANGES  et  al. 

A.  sells  to  J},  a  carriage,  to  be  paid  for  partly  by  a  bill  upon  the  delivery,  and  oartly  by  a 
bill  at  a  future  day,  and  B.  neglecting  to  take  the  carnage,  A.  obuins  a  verdict  against 
him  for  ^oods  bargained  and  sold.  Until  the  amount  ia  paid  to  ^.,  he  has  a  lien  upoa 
the  carriage,  and  tne  sheriff  cannot  seiie  it  under  a^./a.  against  the  goods  of  ^. 

This  was  an  action  bv  the  plaintiffs,  who  were  coachmakers,  against  the 
defendants  as  sheriffs  of  Aiiddlesex,  for  tlie  value  of  a  carriage  seised  by  tbem 
lindw  a  writ  of  Jieri  facias. 
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A  person  of  the  name  of  Vignotn  had  ordered  the  carriage  in  question  to  be 
MOQ-1  made  for  him  by  the  ^laintiflfsy  upon  a  contract  that  100  guineas  were 

'  -^  to  be  paid  for  it  at  the  time  of  delivery,  and  that  the  remainder  should 
be  paid  by  a  bill  at  a  date  specified.  It  appeared  that  Fignoni  had  not  taken 
away  the  carriage  at  the  time  appointed,  and  that  the  plaintiffs  had  afterwards 
brought  an  action  against  him  for  goods  bargained  and  sold,  and  for  the  cleaning 
of  the  carriage,  in  which  they  had  recovered.  They  had  claimed  also  for 
standage;  but  had  not  recovered  any  thing  for  standage,  there  being  no  oouu* 
for  it  in  the  declaration.  It  did  not  appear  that  the  plaintiffs  had  derived  any 
satisfaction  from  the  verdict  which  they  had  so  obtained.  The  defendants  had 
seized  the  carriage  by  virtue  of  a  writ  of  fieri  facias^  in  an  action  at  the  suit  of 
a  person  of  the  name  of  Cashf  after  notice  that  the  plaintiffs  ckiimed  a  lien  on 
the  carriage. 

On  the  part  of  the  defendants  it  was  contended,  that  the  plaintiffs,  under  the 
circumstances,  could  have  no  lien  on  the  carriage,  since  there  could  be  no  lien 
where  there  was  a  specific  contract  to  take  away  the  goods  at  a  particular 
time ;  the  plaintiffs  might  indeed  recover  damages  against  the  purchaser  for  not 
taking  away  the  goods  at  the  time  appointed,  but  he  could  not  detain  for  a  lien. 
That  the  plaintiffs  having  recovered  against  VtgnonU  could  at  all  events  no 
longer  claim  any  lien  on  the  property  :  Siey  could  not  retain  both  the  carriage 
and  their  verdict 

*3301  *^^  Ellenborovgh. — ^The  action  was  for  non-performance  of  the 
-I  contract;  if  it  had  been  for  goods  sold  and  delivered^  the  case  might 
have  been  different ;  as  it  was,  the  gSoda  remained  in  the  custody  of  the  plain- 
tififs  undelivered,  and  the  verdict  did  not  entitle  the  defendant  in  that  action  to 
the  specific  property  before  the  money  was  paid.  As  between  the  plaintiffs 
and  the  purcnaser,  in  case  any  hardship  accrued  to  the  latter  from  the  deten- 
tion of  the  carriage  after  the  verdict  and  before  payment,  the  case  might  perhaps 
be  one  for  the  interference  of  a  court  of  equity,  but  with  respect  to  the  sheriff, 
the  case  is  different ;  the  plaintiffs  were  in  possession  of  a  carriage  unpaid  for. 

Verdict  accordingly. 

Gatelee  and  Jidolphtu,  for  the  plaintiff. 

Scarlett  and  Comyih  for  the  defendant. 

See  JtfotMt  ▼.  LkMarrow,  J.  H.  B.  363.  8  Bl.  Gomm.  448.  Hodgion  v.  JLay,  7  T.  R. 
440.  Feite  v.  Wray,  3  East,  93.  Although  the  general  property  in  ffoods  vests  m  the  ven- 
dee by  the  sale,  a  lien  or  special  property  resides  in  the  vendee  until  payment.  Bat  if  the 
vendor  rely  solely  on  the  personal  credit  of  the  vendee,  or  agrees  to  receive  paymeiit  at  a 
latiure  day,  the  vendee's  right  of  possession  accrues  immediatel;^,  and  he  may  maintain 
trover  or  detinue  without  previous  payment  of  the  price.  Com.  Dig.  tit.  Agreement,  B.  3. 
5  Ed.  4.  f.  8. 17  Ed.  4.  f.  1.    Whiuaker  on  Lien,  144. 
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•IN  THE  KING'S  BENCH 

Adjourned  Sittings^  after  HUaty  Ttrm^ 
58  Gkorqb  III. 


GUILDHALL. 


CARTWRIOHT  et  al.  v.  WILLIAMS. 

A.  Mcepta  a  bill  for  tho  accommodation  of  B.,  which  B.  deli  vera  to  C,  his  creditor,  t« 

'  proviae  for  a  bill  about  lo  become  due.     C,  before  AJ's  bill  becomes  due,  returns  it  t« 

B.  as  useless,  in  order  that  it  may  be  forwarded  to  A.^  and  abandons  all  claim  upon  ih« 

'  bill.     C.  cannot,  by  subsequently  obtaining  possession  of  the  bill,  acquire  a  right  of 

action  against  ^.— -In  such  case  B.,  who  has  become  bankrupt,  is  a  competent  witness 

for  A.f  lU'ter  a  general  release  by  A,,  although  he  has  not  been  released  by  his  assignees. 

Tins  was  an  action  by  the  plaintifis  as  the  indorsees  of  a  bill  of  exchange^ 
against  the  defendant  as  the  acceptor. 

The  bill  was  drawn  by  Barnard  and  S.  Williams^  upon  the  defendant,  oq 
the  30th  of  June,  1817,  for  the  sum  of  90/.  payable  two  months  after  date. 

Barnard  and  iS^.  ffxlliams,  the  latter  of  whom  was  the  son  of  the  defendant* 
were  in  partnership,  and  were  indebted  to  the  plaintiffs  to  the  amount  of  300/. 
and  the  bill  had  been  accepted  by  the  defendant,  Mary  fVilliamB,  for  the  ac- 
commodation of  the  drawers.  On  the  19th  of  August  the  plaintiffs  wrote  a 
letter,  inclosing  the  bill  in  question,  stating  that  they  placed  no  confidence  in 
the  bill  which  had  been  sent  to  them,  to  meet  a  bill  payable  on  the  first  of  J%dy, 
and  that  they  had  handed  the  letter  to  Barnard,  (to  be  returned  to  the  defend- 
ant)  in  order  to  save  postage.  *The  objection  made  by  the  plaintiffs  r^oji 
to  the  bill  was,  that  it  was  not  negotiable,  because  the  defendant  was  ^ 
not  in  trade.  In  the  interval  between  the  19ih  and  26th  of  August,  the  bill 
came  again  into  the  possession  of  the  plaintiffs,  but  by  what  means,  or  upon 
what  terms,  did  not  appear.  On  the  20th  of  August  the  defendant  wrote  to 
the  plaintiffs  to  inform  them  that  she  had  made  arrangements  for  paying  the 
bill,  but  it  did  not  appear  that  the  defendant  knew  that  the  biU  had  been 
returned  to  Barnard. 

On  the  part  of  the  defendant,  it  was  contended,  that  the  plaintiffs  had  aban- 
doned all  claim  upon  the  bill,  by  their  letter  of  the  19th  of  August,  in  which 
ihe  bill  was  inclosed  to  Barnard;  and  that  the  latter  ought  then  to  have  sent  it 
back  to  the  defendant;  and  that  Williams  and  Barnard  could  not,  by  any  re- 
delivery of  the  bill  to  the  plaintiffs,  revive  the  liability  of  the  defendant. 

Scarlett,  on  the  part  of  the  plaintiffs,  addressed  the  jury,  relying  principally 
upon  the  defendant's  letter  of  the  26th  of  August,  in  which  she  stated  that  she 
had  made  arrangements  for  paying  the  bill. 

Ijord  Ellekborouoh  observed,  that  for  any  thing  that  appeared,  the  defend- 
ant was  in  entire  ignorance  that  the  bill  had  been  returned  to  Barnard;  and  in 
summing  up  to  the  jury,  he  said.  For  what  reason  the  plaintiffs  chose  to  aban- 
don the  biU  does  not  appear ;  but  they  did,  in  fact,  abandon  *it,  and  rcoio 
inclose  it  in  a  letter  to  Barnard,  to  be  delivered  to  the  defendant;  and  ^ 
he  ought  to  have  sent  it  to  her.  Although  tlie  engagement  on  her  part  was 
voluntary,  she  would  have  been  bound  by  it  if  they  had  chosen  to  keep  the 
bill;  but  having  given  it  up,  she  was  no  longer  bound.  The  moment  the  biU 
was  returned  to  Barnard,  he  held  it  as  a  trustee  for  the  defendant. 

The  plaintiff*  was  afterwards  nonsuited* 
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S.  Williams^  in  the  course  of  the  cause,  having  been  called  as  a  witness  fpr 
the  defendant,  he  was  objected  to  as  incompetent;  it  appeared  that  he  had  been 
released  by  the  defendant,  in  the  usual  form,  including  all  manner  and  cause  or 
causes  of  action,  claims  or  demands,  which  she  ever  had,  &c.  against  S,  Wil' 
Ham9»  It  appeared  also  that  he  had  been  declared  bankrupt.  It  was  objected 
that  a  release  by  the  assignees  was  necessary,  since  afler  Sir  S.  RomUly^s  act 
in  favor  of  sureties,  if  the  plaintifis  recovered  against  the  mother,  she  might 
prove  the  debt  under  the  commission  against  the  son ;  but — 

Lord  Ellenborouoh  was  of  opinion,  that  by  the  general  terms  of  the  release, 
the  defendant  had  precluded  himself  from  proceeding  under  the  commission, 
and  the  testimony  was  accordingly  received. 


*^431  *^'^  ^^  ensuing  term  a  motion  was  made  to  set  aside  the  nonsuit, 
-J  and  grant  a  new  trial,  on  the  ground  that  the  testimony  of  S.  ffWiams 
ought  not  to  have  been  received ;  but  the  court  were  of  opinion,  that  since  the 
release  comprehended  all  future  claims  to  be  made,  in  consequence  of  any 
cause  existing  at  the  time  of  the  release,  it  extended  to  barony  claim  by  the 
defendant,  as  being  a  surety  for  S,  fVillimnd  on  the  biily|||^e  this  was  an 
inchoate  cause  of  action  then  existing. 

Rule  refused. 


REX  V.  KROEHL  et  al. 

Upon  the  trial  of  A,  B,  and  C.  for  a  conspiracy,  where  after  the  case  on  the  part  of  the 
prosecution  is  closed,  C  only  calls  witnesses  and  examines  as  to  conversation  between 
nimself  and  A,,  the  counsel  Tor  the  crown  may  cross-examine  such  witnesses  as  to  anV 
other  conversation  between  A.  and  C  although  the  evidence  tend  chiefly  to  criminate  A* 

T 

This  was  an  indictment  against  three  persons,  ^roehl,  Gibson,  and  Koech, 
for  having  conspired  together  to  procure  the  dischai^  of  the  defendant  Krothl 
from  custody,  on  mesne  process,  without  giving  notice  to  the  plaintiflf's 
attorney. 

The  three  defendants  defended  separately,  Krothl  and  Gibnon  by  different 
counsel^  and  Koech  defended  himself.  After  the  counsel  for  Krothl  and  Gib* 
ton  had  severally  addressed  the  jury  on  behalf  of  their  clients,  Kotch  also 
addressed  the  jury,  and  endeavored  to  throw  the  guilt  of  the  transaction  upon 
the  other  two  defendants ;  and  he  afterwards  called  one  Gibson,  the  father  of 
one  of  the  defendants,  as  a  witness,  and  examined  him  as  to  a  conversation 
which  had  taken  place  between  himself  and  Krothl, 

%^%AA-\       *Gumey,  on  the  part  of  the  prosecution,  was  afterwards  proceeding 
•J  to  cross-examine  the  witness  Gibson,  as  to  another  conversation  which 
had  taken  place  between  Kotch  and  Krothl.  .  _ 

JidoiphuSf  on  the  part  of  the  defendant  Krothl,  objected  to  this,  since  the 
effect  of  it  might  be  to  bring  out  a  new  case  against  his  client,  although  he  had 
called  no  witnesses,  and  after  the  counsel  for  the  crown  had  finished  their  case ; 

Abbott,  J.,  said,  that  since  a  witness  had  been  called  for  the  defendant 

'otch,  he  could  not  prevent  the  counsel  for  the  prosecution  from  going  into  all 

^e  conversations  which  might  affect  Kotch;  it  might  be  a  matter  for  future 

consideration,  whetlier  the  counsel  for  Krothl  would,  after  such  evidence,  have 

m  right  to  address  the  jury  upon  it. 

The  witness  was  accordingly  examined  on  the  part  of  the  prosecution,  aa  to 

2o2 
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several  convenatioiis  between  JSroehl  and  Koeehy  which  principally  affected 
the  former  In  the  residt  Ktothl  was  acquitted,  and  the  other  defendants  were 
found  guilty 


*BELL  V.  HUMPHRIES  et  al.  ['340 

A  managing  owner  and  part  owner  of  a  ship  cannot  bind  another  part  owner  by  effecting 

an  insurance  on  the  ship  without  hia  authority. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  an  insurance 
broker,  to  recover  for  insurances  aUeged  to  have  been  effected  by  the  plaintiff, 
upon  the  ship  Betsy,  upon  the  retainer  of  tiie  defendants. 

The  principal  question  was,  as  to  the  liability  of  Poole,  one  of  the  defend- 
ants. It  appeared  that  Humphries  and  RoberU  were  general  merchants,  and 
that  they  had  (tiwcted  the  insurances  in  question  to  be  effected  by  the  plaintiff, 
on  the  ship  ^e^,  and  freight.  They  were  managing  owners  of  the  ship,  and 
part  owners,  and  the  defendant  Poole,  and  two  other  defendants,  who  had  suf- 
fered judgment  by  default,  were  also  part  owners.  No  direct  evidence  was 
given  to  show  that  Poole  had  authorized  the  effecting  of  the  policies,  but  evi- 
dence  was  given  to  show  that  Poole  had  in  a  letter  stated  that  Bell,  the  plain- 
tiff, was  broker  for  the  ship,  and  that  he  had,  in  fact,  acted  as  broker  fbr  three 
years ;  and  it  was  contended,  that  since  Poole  had  had  the  benefit  of  the  insur- 
ance as  part  owner,  he  was  jointly  liable  for  the  expense ;  but — 

Lord  Ellenborouoh  was  of  opinion,  that  Poole,  although  a  part  owner, 
was  not  liable  in  respect  of  the  insurances  effected  by  the  managing  owners, 
'without  proof  of  an  express  authority  given  by  him.  As  managing  rtojg 
owners  they  had  a  right  to  order  every  thing  to  be  done  which  was  *- 
necessary  for  the  ship ;  but  a  share  in  the  ship  was  the  distinct  property  of 
each  individual  part  owner,  whose  business  it  was  to  protect  it  by  insurance, 
and  the  insurance  of  another  could  not  be  binding  upon  such  proprietors,  widi 
out  some  evidence  importing  an  authority  by  them.  The  plaintiff  might  have 
been  the  broker  of  Poole  for  other  purposes,  and  therefore  the  mere  fact  that 
Poole  had  designated  the  plaintiff  as  his  broker,  was  not  sufficient  to  show  that 
he  had  given  him  authority  to  effect  an  insurance  for  him.  It  was  clear  that  a 
managing  owner  had  no  right  to  effect  an  insurance  for  a  pah  owner  without 
his  authority. 

The  counsel  for  the  plaintiff  being  unable  to  prove  any  distinct  authority,  the 
defendants  had  a  verdict. 

Gumey  and,  Heath,  for  the  plaintiff. 

Scarlett,  for  the  defendants. 


•GREEN  V.  DEAKIN  et  al.  ['347 

One  co-partner  cannot  bind  another  by  drawing  a  bill  in  the  name  of  the  firm  Tor  the  dis- 
charge of  his  own  private  debt,  without  the  knowledge  of  hia  co-partner ;  and  this  de- 
fence may  be  set  up  by  the  latter  in  an  action  by  the  mdorsee  of  tne  bill,  withoat  givinl 
any  notice  of  his  intention  to  dispute  the  conaideration. 

This  was  an  action  by  the  plaintiff,  as  the  indorsee  of  a  bill  of  exchsiapf 
dated  December  6th,  1813,  purporting  to  be  drawn  by  the  three  defeodaots, 
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IkakiHt  Hidmtm  4r  BicUeVi  parable  to  the  order  of  Hickman^  75  days  after 
date.  As  to  the  two  latter  defendants^  who  had  pleaded  their  bankruptcy,  the 
plaintifr  had  entered  a  not.  proi. 

The  three  defendants  were  partners,  and  the  defence  was  that  the  bill  had 
been  drawn  by  IKekman  in  th«  name  of  the  firm,  in  firand  of  the  two  other 
partners,  in  ofder  to  disehaige  a  privale  debt  of  his  own  to  the  piaintiflT. 

It  appeared  that  ISekman  and  BieUetf  were  in  partnership  in  the  year  1809, 
before  beakin  became  a  partner,  and  that  (rrem^  the  plaintiff,  then  advanced 
the  sum  of  ftOO/.  to  IRchnanf  to  enable  him  to  enter  into  partnership  with 
Deakiih  and  in  1810,  Deakin  became  a  partner  with  Hieknum  ^  Bickiey. 
Hickman  having  been  called  as  a  witness  on  the  part  of  the  defendants,  stated 
that  he  had  in  part  discharged  the  debt  of  500/.,  and  that  having  been  pressed 
lo  pay  the  remainder,  he  hiui  drawn  the  bill  in  question  in  the  partnership  name, 
without  the  knowlege  of  his  partners ;  but  that  be  had  not  communicated  to  the 
giA^-i  plaintiff  that  this  had  been  done  without  tlie  concurrence  of  the  *co-part- 
-i  ners ;  that  Deakin  never  knew  that  he  owed  the  plaintiff  500/.,  and  no 
entry  of  it  had  ever  been  made  in  the  partnership  books. 

Chi  the  part  of  the  defendant  Beakin^  it  was  contended,  that  the  transaction 
was  a  fraud  upon  the  defendant  Beakin^  and  that  the  plaintiff  being  a  party  to 
the  fraud,  since  he  knew  that  the  consideration  was  a  private  debt  due  from 
IRekman  to  himself,  could  not  recover;  and  the  cases  of  WUkts  v.  Shirtff, 
1  East,  48,  and  Ridley  v.  Taylor^  13  East,  175,  were  referred  to. 

On  the  part  of  the  plaintiff,  evidence  in  answer  to  this  case  was  adduced,  for 
the  purpose  of  proving  that  the  produce  of  a  bill,  supplied  by  the  plaintiff  to 
Hidnnanj  had  been  applied  to  the  uses  of  the  firm;  but  in  this  the  plaintiff 
failed;  and  it  was  then  objected,  that  notice  ought  to  have  been  given  by  the 
defendant  Beakin^  of  his  intention  to  dispute  the  consideration;  but — 

Lord  Ellenborough  was  of  opinion,  that  the  nature  of  the  transaction  was 
intrinsically  notice  and  he  directed  that  the  plaintiff  should  be  nonsuited,  on  the 
ground  that  one  partner  had  no  right  to  bind  another  without  his  knowledge,  by 
drawing  a  bill  for  his  own  private  debt. 

Plaintiff  nonsuited. 
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REX  V.  SQUIRE. 

One  who  is  employed  at  a  yearly  salary,  under  the  appellation  of  accomptant  and  treasnrer 
to  the  overseers  of  a  township,  whose  duty  it  is  to  receive  all  monies  receivable  or  pay* 
able  by  them,  is  a  clerk  and  servant  witbm  the  st.  39  G.  3.  c.  85. 

This  was  an  indictment  against  the  prisoner  under  the  statute  39  G.  3.  c.  85, 
for  embezzling  14  one  guinea  notes,  alleged  to  have  been  received  by  him  by 
virtue  of  his  employment,  as  clerk  and  servant  to  the  persons  specified,  who 
were  overseers  for  the  township  of  Leeds. 

It  appeared  in  evidence  that  the  defendant  had  served  the  overseers  of  the 
township  of  Leeds^  for  many  years  at  a  yearly  salary,  under  the  name  of  their 
accomptant  and  treasurer;  and  that  it  was  his  business  to  receive  ind  pay  all 
nonies  receivable  and  payaUe  on  their  account;  and  that  the  usual  course  of 
as  between  the  defendant  and  the  overseers  was,  that  he  should  render 
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to  them  a  weekly  account  of  all  monies  received  or  paid  by  him  within  tho 
week.  It  also  appeared  that  on  the  23d  of  June,  1817,  the  defendant  received 
the  notes  in  question,  from  a  person  of  the  name  of  Senior,  being  money  d|ie 
from  him  as  the  overseer  of  another  township,  to  the  overseers  of  the  township 
of  LeedSf  in  respect  to  money  supplied  by  the  latter,  to  a  pauper  belonging  to 
Squire's  township,  *who  resided  within  the  township  of  Leeds.  The  r^oRA 
defendant  had  made  no  entry  of  the  receipt  of  this  money  in  his  weekly  ^ 
accounts,  and  i%  appeared  that  he  had  at  different  times  omitted  to  insert  in  his 
accounts  the  receipt  of  other  monies  at  various  times  to  the  amount  of  1800/. 
and  upwards. 

It  was  objected  on  the  part  of  the  prisoner,  that  he  was  not  a  clerk  or  servant 
within  the  meaning  of  the  statute ;  but^— 

Batlev,  J.,  left  the  case  to  the  jury  upon  the  question  whether  the  prisoner 
intentionally  omitted  to  enter  the  receipt  of  the  money  for  the  fraudulent  par- 
pose  of  applying  it  to  his  own  use,  and  reserved  the  question  of  law  for  the 
consideration  of  the  judges* 

The  juiy  found  the  prisoner  guilty .t ' 

t  I  hare  been  since  tnfbrmed  that  the  judges  were  of  opinion  that  the  case  was  within 
the  statute. 


•LANCASTER  SPRING  ASSIZES.  [•attl 


ORFORD  V.  COLE. 

A  letter  read  to  prove  a  contract  of  marriage  need  not  be  stamped. 

This  was  an  action  by  Miss  Orford  against  the  defendant,  Mr.  Cole,  for  a 
oreach  of  promise  of  marriage.  In  order  to  prove  the  promise  to  marry,  several 
letters  from  tlie  defendant  to  the  plaintilT  were  offered  in  evidence. 

On  the  part  of  the  defendant  it  was  objected,  that  the  letters  could  not  be  read, 
since  they  had  not  been  stamped  with  an  agreement  stamp ;  but — 

BayleV,  J.,  admitted  the  evidence,  and  the  plaintiff  had  a  verdict  for  7000/. 

A  rule  nisi  having  been  granted,  upon  a  motion  for  a  new  trial,  upon  two 
grounds,  1st,  that  the  letter  ouffht  not  to  have  been  received  in  evidence  without 
a  stamp ;  and  2dly,  that  the  damages  were  excessive.  The  counsel  for  the 
defendant  upon  the  first  ground  contended,  that  under  the  provisions  of  the 
statutet  a  stamp  was  necessary,  *since  the  subject  matter,  a  contract  of  r^oM 
marriage,  could  not  be  supposed  to  be  of  less  value  than  20/.  Some  ^ 
contracts,  indeed,  such  as  contracts  to  indemnify,  might  not  require  a  stamp, 
since  it  was  not  probable  that  the  party  would  ever  receive  to  the  amount  of  20/, 
upon  the  contract;  but  if  the  probable  value  of  the  subject  matter  exceeded  20/!. 
the  case  could  not  but  be  considered  as  falling  within  the  contemplation  of  the 
legislature.     It  was  also  contended,  that  the  exemption  from  the  necessity  of  a 

t  By  the  st.  48  G.  III.  e.  149.  Sched.  Part  I.  lit.  Agreement,  '*  Every  agreement  or  any 
minute  or  memorandum  of  an  agreement,  made  in  England  under  band  only,  or  made  in 
Scotland  without  any  clause  of  registration,  (and  not  otherwise  charged  in  this  schedule, 
nor  expressly  exempted  from  all  stamp  duty,)  where  the  matter  thereof  shall  be  of  the 
value  of  201,  or  upwards,  whether  the  same  sl^all  be  only  evidence  of  a  contract  or  obU* 
gatory  upon  the  panics  from  its  being  a  written  instrument,  together  with  erery  sehodale, 
receipt,  or  other  matter  put  or  indorsed  thereon  or  anoajted  thereto,**  ahall  bear  a  ata^p 
of  theTalueoflfis. 
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stamp  did  not  apply,  unless  it  appeared  on  the  face  of  the  contract  that  the 
subject  matter  was  of  less  value  than  20/.;  and  that  where  the  value  is  uncer- 
tain and  indefinite*  a  stamp  is  necessary ;  and  that  at  all  events  a  marriage  con- 
tract was  to  be  considered  as  of  a  pecuniary  value,  otherwise  no  action  could 
be  maintained  for  the  breach  of  such  a  contract. 

Batlet,  J.,  said,  that  he  was  of  opinion  that  a  contract  like  the  present  was 
not  within  the  meaning  of  the  legislature  so  as  to  require  a  stamp.  The  argu- 
ment on  the  part  of  the  defendant  had  proceeded  on  the  supposition  that  the 
case  where  the  subject  matter  of  the  contract  is  not  of  the  value  of  20/.  was  an 
*3531  ®^c®P^^^  ^  ^^  general  ^clause ;  but  it  was  not  an  exception,  but  a  sub- 
-^  stantive  part  of  the  enactment,  which  was  not  to  operate  at  all,  unless 
the  matter  of  the  agreement  should  be  of  the  value  of  20/.  or  upwards.  Tills 
supposed  that  the  value  of  the-  contract  was  measurable,  in  order  to  ascertain 
whether  the  subject  matter  did  or  did  not  amount  to  20/.,  and  a  contract  of  mar- 
riage was  of  a  different  description.  His  lordship  added,  that  he  had  not 
decided  upon  his  own  opinion  only— that  the  Lord  Cliief  Baron  (Richariw) 
had  concurred  with  him. 

^  The  rule  was  dist>hai^d. 

Vol.  m. — 56. 
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incumbent  on  the  drawee  either  to  accept  or  return  the  bill.  Bat  if  la  objected  in  this 
case,  that  the  defendant  refuacd  to  accept  the  bill.  I  find  it  stated  upon  my  note 
that  Ward  refused  to  accept  it,  bat  it  does  not  appear  whether  thia  refusal  was  prior,  or 
subsequent  to  the  time  when,  hy  the  destruction  of  the  bill  be  had  rendered  himseir  incapa* 
ble  of  doine  either  act.  The  bill  wos  left  on  the  29th  of  May;  the  conversation  between 
the  plaintiifand  Egtrton  was  in  the  latter  end  of /m««,  and  the  letter  in  which  the  destruc- 
tion of  the  bill  was  stated,  was  not  written  till  the  9thof  Jm/v<  The  bill,  therefore,  might 
have  been  a  month  in  his  possession  before  he  announced  whether  he  would  accept  it  or 
not.  If  the  bill  was  not  left  for  acceptance,  the  piaintifT^a  case  of  course  falls  to  the  ground  ; 
but  it  appears  to  me  that  there  was  sufficient  evidence  to  show  that  it  was  left  for  accept- 
ance. 1  he  defendant  must  have  acted  on  the  determination  which  be  had  formed  previous 
to  the  2d  of  Ju/y,  and  it  does  not  appear  that  he  ever  notified  an^  determination  not  to 
accept  till  the  end  of  June,  Since,  therefore,  the  defendant  detained  the  bill  beyond  a 
reasonable  lime,  and  ultimately  destroyed  it  without  signifying  any  refusal  to  accept  it,  it 
appears  to  me  that  he  has  made  himself  responsible  aa  an  acceptor,  and  that  the  rule 
must  be  discharged. 
Bayley,  J. — On  the  best  consideration,  I  cannot  say,  that  the  defendant  is  to  be  con- 


the  bill,  but  the  bill  was  not  paid,  and  there  is  uo  reason  to  suppose  that  there  was  any  ac- 
ceptance of  the  bill  at  that  time.  The  bill,  however,  was  then  left  in  the  possession  of  the 
defendant,  where  it  remained  till  it  was  ultimately  destroyed  by  him.  Where  a  bill  of 
exchange  is  left  for  acceptance,  in  the  ordinary  course  of  commercial  transactions,  it  is 
the  duty  of  the  party  to  call  for  it  within  a  reasonable  time,  in  order  to  ascertain  whether 
it  has  been  accepted  or  not,  unless,  as  in  one  of  the  cases  cited  {Harvey  v.  Martin,)  some 
other  and  peculiar  course  of  dealing  has  been  established  between  the  parties.  In  this 
rase,  it  docs  not  appear  that  the  plamtiff  ever  called  for  the  bill,  which  is  a  circumstance 
of  considerable  importance  to  the  present  (question.  I  forbear  to  state  at  present,  what 
ray  opinion  would  be  in  case  of  the  destruction  of  the  bill  so  left  within  a  reasonable  time. 
I  am  not  prepared  to  state,  that  if  the  party  on  application  said,  I  have  destroyed  the  bill, 
it  would  amount  to  an  acceptance.  It  would  certainly  render  him  liable  to  an  action; 
but  I  think  it  would  not  amount  to  an  acceptance.  An  acceptance  ia  an  engagement,  it 
implies  an  act  of  the  mind,  in  acceding  to  the  requeats  of  another;  how  then  can  a  refusal 
to  accept  be  an  acceptance  f  On  this  point,  however,  it  is  unnecessary  to  advance  any 
opinion  in  the  present  instance,  since  it  does  not  appear  that  the  bill  was  destroyed  within 
that  time,  during  which  it  could  be  considered  aa  remaining  for  the  purpose  of  acceptance. 
It  appears,  that  after  a  month  had  elapsed  from  the  delivery  of  the  bill,  the  plaintiff  called 
upon  Egerton^  and  introduced  himself  by  a  letter  from  the  defendant,  which  is  not  in 
evidence.  He  then  communicates  to  Egerton  that  Godfrey  was  entitled  to  a  legacy,  and 
that  the  defendant  had  refused  to  accept  the  bill.  It  appears  then,  that  the  parties  had  not 
had  frequent  dealings  with  each  other,  but  that  this  was  a  single  transaction,  unconnected  with 
any  usual  course  of  dealing.  The  plaintiff  does  not  complain  to  Egerton  that  the  bill  has  been 
detained  for  an  unreasonable  time,  but  applies  to  him  in  order  to  procure  his  assistance  in 
obtaining  payment  of  hia  debt.  Egerton  says  that  the  defendant  has  done  right  in  refusing 
to  accept  the  bill;  but  informs  the  plaintiff  that  Godfrey  will  be  of  age  on  the  3d  ot'  July, 
and  that  there  is  to  be  a  meeting  on  the  5th  when  Godfrey  is  to  receive  his  legacy.  What 
passed  on  the  5th  does  not  appear,  but  the  money  was  not  paid.  On  the  9ih  the  defend- 
ant writes  to  inform  the  plaintiff  that  he  has  destroyed  the  bill.  The  act  of  destroying  the 
bill  was  either  wrongful  or  it  was  excusable.  If  it  was  wrongful,  the  defendant  woj  liable 
to  an  action  of  trover  for  the  conversion ;  as  an  acceptor  of  the  bill  he  would  be  liable  to 
the  whole  amount  of  the  bill;  in  an  action  of  trover  he  could  be  liable  only  to  the  extent 
of  the  damage  which  the  plaintiff  had  actually  sustained.  If,  notwithstanding  the  desiruc- 
tion  of  *the  bill  he  might  siill  have  had  his  remedy  against  Godfrey,  he  would  nut,  r^o^o 
I  think,  have  been  liable  in  trover  to  the  full  amount  of  the  bill.  If,  on  the  ofher  '-  ^^ 
hand,  the  destruction  was  excusable  because  after  a  refusal  on  the  part  of  the  executor  to 
accept  the  bill  the  plaintiff  had  no  beneficial  object  in  the  poasession  of  the  bill,  but  intended 
to  resort  to  his  original  demand  against  the  drawer,  it  is  possible  that  the  circumstances 
might  afford  a  good  excuse  to  an  action  of  trover.  At  all  events,  it  appears  to  me  that  the 
circumstance  of  the  destruction  of  the  bill  does  not  amount  to  an  acceptance  by  the 
defendant. 

Abbott,  J.— I  am  not  able  to  satisiy  myself  that  the  defendant  ia  liable  as  the  acceptor  of 
the  bill.  No  case  has  been  cited  which  is  similar  to  the  present;  and  it  is  not  likely  that 
any  such  case  can  be  cited,  because  the  present  transaction  ia  out  of  the  ordinary  course 
of  business.  It  appears  that  the  defendant  was  one  of  two  executors  of  a  will,  under  which 
Godfrey  was  entitled  to  a  legacv  of  200/.  On  the  credit  of  this  legacy  he  draws  a  bill 
which  he  delivers  to  the  plaintiff  This  bill  the  plaintiff  takes  to  the  residence  of  the  de 
fendant,  and  returns  without  it.  The  next  occurrence  in  this  transaction  is  the  applicatioa 
of  the  p\iin\'\ff  to  Egerton  in  the  latter  end  of  June;  be  states  that  he  has  received  a  letter 
from  the  defendant,  and  desires  him  to  afford  him  some  facility  in  procuring  payment  of 
the  money.  The  bill  was  drawn  on  the  28th  of  May,  payable  at  sight,  the  plaintiff  him- 
ielf  went  down  to  the  residence  of  the  defendant,  on  the  29th  of  Maw,  and  the  whole 
transaction  ought  to  have  been  completed  early  in  June,  The  plaintiff,  however,  did  not 
rely  on  the  possession  of  the  bill  by  the  defendant  as  an  acceptance  by  him,  but  applied 
IP  nave  the  money  intercepted  in  its  way  to  Godfrey^  which  he  would  not  have  done  had 
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fie  relied  on  the  detention  of  the  bill.  Now,  one  witness  says  that  the  defendant  admitted 
that  the  bill  had  been  left  with  him  for  acceptance.  Another  witness,  Egerton,  states  that 
plaintiff  told  him  that  the  defendant  had  refused  to  accept  the  bill;  when  he  refused,  and 
whether  the  refusal  was  by  letter  does  not  appear;  but  that  the  plaintiff  did  not  consider  the 
defendant  liable  maybe  inferred  from  his  having  adopted  other  means,  and  procured  other 
facilities  for  obtaining  payment.  Upon  the  whole,  therefore,  I  am  of  opinion  that  the  de* 
fend  ant  is  not  chargabie  as  the  acceptor  of  this  bill.  I  have  looked  with  great  anxiety  to 
chose  cases  where  a  constructive  acceptance  has  been  held  to  be  equivalent  to  an  actual 
acceptance,  since  they  introduce  much  uncertainty  into  the  administration  of  the  law.  It 
would  have  been  very  desirable  that  nothing  short  of  an  actual  acceptance  on  the  face  of  the 
bill  should  have  been  deemed  a  legal  acceptance. 

HoLROTD,  J."— I  entertain  much  doubt  upon  the  present  question;  and  were  it  not  that 
I  wish  for  further  investigation  of  the  facts  by  means  of  a  new  trial,  I  should  have  wished 
for  further  time  for  consideration.  I  have  alwsys  understood  that  where  a  bill  has  beeQ 
*3341  ^^^^  ^^^  acceptance,  and  is  not  returned  when  called  for,  and  the  *party  with  whom 
-*  it  is  left  takes  upon  himself  the  disposal  and  ownership  of  the  bill,  he  thereby  ren- 
ders himself  liable  as  the  acceptor:  but  that  the  mere  omission  to  return  the  bill  js  not 
an  acceptance,  as  where  it  is  lost,  in  Marina,  29,  30,  it  is  laid  down  thus:  "If  he  loses 
the  bill  he  shall  give  security  for  the  payment,  otherwise  the  bill  shajl  be  noted  for  non* 
acceptance  or  non-payment.  ' 

That  does  not  eo  so  far  as  the  bill,  and  if  a  bill  payable  at  a  future  time  were  to  be  de- 
stroyed within  the  time  limited  for  payment,  I  should  think  that  such  a  destruction 
amounted  to  an  acceptance  of  the  bill.  The  circumstances  of  this  case  are  very  peculior, 
if  from  the  conversation  between  the  plaintiff  and  Egerton  it  can  be  collected  that  it  was 
not  intended  that  the  bill  should  be  any  longer  considered  as  an  accepted  bill  on  which  th6 
defendant  was  liable,  I  think  that  the  subsequent  destruction  of  the  bill  would  not  make 
faim  liable.  At  all  events,  1  think  there  ought  to  be  a  new  trial,  in  order  that  the  facta 
may  be  put  upon  the  record,  that  the  case  may  be  further  considered  in  a  court  of  error. 

Rule  absolute^ 

See  Trimmer  y,  Oddie,  Guildhall  Sittings,  1800.  Bayley  on  Bills,  88.  Chitty  on  Bills« 
160.  Harvey  v.  Martin,  1  Gampb.  425,  n.  Bentinck  v.  Dorrien  6  Esst.  199.  Thornton  T« 
Dick,  4  Esp.  270.     Clavty  v.  DolUn,  Ga.  T.  Hardw.  278. 


RICHARDSON  v.  ALLAN. 

The  indorsee  of  a  bill,  in  action  against  the  acceptor,  having  called  a  witness  to  prove 
the  indorsement,  who  disprovea  it,  the  plaintiff  was  afterwards  allowed  to  call  the  in- 
dorser  himself  to  prove  his  own  indorsement. 

This  was  an  action  by  the  indorsee  of  a  bill  of  exchange  against  Ihe  acceptor. 

The  acceptance  was  admitted  on  the  part  of  the  defendant.  The  witness  called 
by  the  plaintiff  to  prove  the  hand-writing  of  the  indorser,  swore,  that  he  believed 
that  the  indorsement  was  not  in  tlie  hand-writing  of  the  person  whose  indorse- 
ment it  purported  to  be. 

On  the  part  of  the  plaintiff*,  it  was  then  proposed  to  call  other  witness,  to 

^^qe-]  prove  the  indorsement  in  contradiction  of  the  witness  already  called,  *and 

-^   it  was  contended  that  the  case  was  like  that  of  a  will,  where  the  attesting 

witnesses  called  by  party  interested  in  supporting  the  will,  may  be  contradicted 

by  other  witnesses.  , 

Lord  Ellenborouoh  said,  that  the  present,  case  was  very  distinguishable 
from  those  alluded  to,  since  there,  the  witnesses  called  are  imposed  by  the  law, 
and  the  -party  is  under  the  necessity  of  calling  them,  and  having  done  so,  is 
allowed  to  call  other  witnesses  to  contradict  them ;  but  in  a  case  like  this,  the 
plaintiff  had  the  whole  world  before  him,  in  which  he  might  seek  for  a  wit- 
ness who  was  acquainted  with  the  hand-writing  of  the  party ;  and  he  had  full 
opportunity  of  ascertaining  his  knowledge  upon  the  question,  before  he  pro- 
duced him  as  witness. 

GrUfTtfV,  for  the  plaintiff,  afterwards  proposed  to  call  the  indorser  himself,  and 

.  Lord  Ellxnborough  said,  that  although  he  should  have  had  some  difficulty 

in  permitting,  the  plaintiff  to  call  another  witness  from  the  world  at  la'v^e,  yet 

aince  the  indorser,  by  proving  the  hand- writing  to  be  his  own,  woul]  ?ha;ge 

himself,  he  would  permit  him  to  be  examined.  ' 
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point  of  law,  because  the  law  of  England  did  not  tolerate  Jewuh  synagogues. 
Great  pains  had  been  taken  to  investigate  the  subject,  and  it  did  not  appear  that 
there  was  any  law  which  legalized  Sie  establishment  of  Jewish  synagogues. 
The  principal  synagogue  in  this  kingdom  had  been  established  under  a  royal 
grant,  in  the  reign  of  Charles  the  Second ;  but  it  was  not  open  to  all  people  of 
tliat  persuasion,  without  any  grant  or  licence,  to  erect  places  of  worship,  ac- 
cording to  their  own  pleasure,  and  to  employ  preachers  at  their  own  discretion. 
The  toleration  act  did  not  embrace  Jewish  synagogues  of  any  description ;  and 
since  the  doctrines  preached  there  were  in  direct  hostility  to  the  Christian  re- 
ligion, such  establishments  were  to  be  considered  as  illegal.  In  answer  to  a  ques- 
tion from  the  court,  it  was  admitted  that  there  was  no  written  law  which  pro- 
hibited such  establishments. 

Abbott,  J.,  was  of  opinion,  that  in  point  of  law  the  contract  was  to  be  con- 
sidered as  made  with  *the  lessees,  who  had  the  legal  title  to  the  syna-  r^oKg 
gogue,  the  seats  in  which  had  been  let ;  and  with  respect  to  the  second  ^ 
point,  he  said  that  since  no  authority  could  be  produced  to  the  contrary,  he 
should  certainly  hold  that  such  establishments  were  lawful,  and  consequently 
•that  the  plaintiffs  were  entided  to  recover. 

It  afterwards  appeared,  that  Jacob  Hari,  who  was  one  of  the  original  lessees, 
had  died  in  the  year  1814,  afler  the  time  when  the  rent  sought  to  be  recovered 
had  accrued,  and  there  was  evidence  of  an  acknowledgment  as  to  the  sum  due 
for  rent,  which  had  been  made  previous  to  the  death  of  Jacob  Hart,  But  thiQ 
declaration  stated,  that  the  defendant  was  indebted  to  the  plaintiffs  for  the  use 
and  occupation  of  a  certain  seat,  &c.,  before  then  held,  used,  occupied,  pos- 
sessed and  enjoyed  by  him,  by  the  sufferance  and  permission  of  the  plaintiffs, 
^c.  There  was  also  the  usual  count  upon  an  account  stated  with  the  four 
plaintiffs ;  but  there  was  no  count  which  alleged  an  occupation  of  the  seats  by 
the  sufferance  and  permission  of  tlie  plaintiffs,  and  Jacob  Hart^  tlie  then 
trustees.  Upon  the  objection  taken  that  the  declaration  was  not  supported  by 
the  evidence— 

Abbott,  J.,  acceded  to  the  objection,  and  the  plaintiffs  were  nonsuited 

Scarlett^  Ourney^  and  Pollock^  for  the  plaintiffs. 

Marryaitt  Comyn^  and  Chitty^  for  the  defendant. 


*In  the  ensuing  term,  a  motion  was  made  to  set  aside  the  nonsuit,  rcn^ 
It  was  contended  that  the  plaintiffs  might  declare  either  as  surviving  ^ 
trustees  or  in  their  own  right,  suice  the  right  accrued  to  them  by  operation  of 
law.  But  the  court  were  of  opinion,  that  the  plaintiffs  had  been  properly  non* 
suited  ;  the  seats  had  been  held,  not  by  the  permission  of  the  plaintiffs,  but  by 
the  joint  permission  of  the  plaintiffs  and  of  another  person  ;  and — 

HoLROYD,  J.,  observed,  that  in  the  case  of  use  and  occupation  by  the  permis- 
sion of  two,  one  of  whom  is  dead,  there  are  two  modes  of  declaring ;  either  by 
alleging  that  tlie  defendant  was  indebted  to  both,  for  the  use  and  occupation  by 
the  permission  of  both,  or  that  he  was  indebted  to  one,  for  the  use  and  occu- 
pation of  the  premises,  held  and  enjoyed  by  the  joint  permission  of  both.t 

t  In  an  action  agaimt  a  snrtiving  defendant,  counts  may  be  joined  upon  a  demand  doe 
IroDi  the  defendant  upon  his  o^nrti  contract,  and  another  due  from  him  aa  a  surviving  part- 
ner, and  both  may  be  recovered  upon  one  tot  of  eounts,  charging  him  only  in  his  ows 
right.    EiAard9  v.  HetUktr,  1  B.  db  A.  29,  overruling  Spalding  v.  itfoerc,  6  T.  R.  363. 
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•m  THE  KING'S  BENCH. 

SUtinga  cfierJEasterTtrmf 
G8  Georob  in. 


WESTMINSTER, 
GARTER  V.  HALL. 

A  porier's  attward  on  board  one  of  His  MiyeBtj'a  ships  cannot  raeoYor  wages  from  the 
puraer,  upon  an  implied  contract,  for  his  services  as  such  on  hoard  the  ship. 

This  was  an  action  of  aasumpsit  for  work  and  labor.  Pleas,  the  general 
issue  and  the  statute  of  limitations. 

The  defendant  had  been  the  purser  of  his  Majesty's  ship  La  Belle  Poule^ 
and  the  plaintiff  had  served  for  more  than  two  years  as  the  purser's  steward, 
and  sought  to  recover  for  hid  services  in  that  situation. 

It  appeared  that  the  situation  of  purser's  steward  was  one  of  considerable 
trust  and  trouble,  the  duties  of  the  situation  consisting  chiefly  in  weighing  and 
delivering  provbions  to  the  crew,  and  keeping  the  purser's  accounts. 

It  appeared  also  that  the  purser's  steward  was  a  person  known  as  such  in  the 
King's  service,  who  could  not  be  appointed  by  the  steward  without  the  assent 
of  the  commander,  and  that  he  was  entitled  to  the  pay  of  an  able  seaman  from 
the  Crown,  but  that  he  usually  received  pay  from  the  purser  under  a  private 
•^A2l  contract  with  him ;  and  evidence  was  ^adduced  on  the  part  of  the  plain* 
^  tiff,  to  show  that  it  was  usual  for  the  purser  to  pay  the  purser's  steward 
at  the  rate  of  one  pound  for  every  gun  by  way  of  annual  salary.  That  the  pur- 
ser could  not  discharge  his  duty  without  the  assistance  of  a  steward,  and  that 
although  rated  as  a  seaman,  it  was  not  usual  to  call  upon  him  to  act  as  such. 
He  had  both  public  aiid  private  duties  to  perform.  It  did  not  appear  that  any 
specific  contract  had  been  made  in  this  case.  The  defendant  had  left  the  ship 
on  the  8th  of  November  1811,  and  the  declaration  was  entitled  generally  of 
Alidiaelmaa  term  1811. 

It  was  contended  on  the  part  of  the  defendant,  that  since  the  purser's  steward 
was  a  person  known  in  the  service,  who  received  specific  pay  in  respect  of  his 
services,  he  could  not,  without  a  special  contract  to  that  effect,  recover  from  the 
purser. 

For  the  plaintiff  it  was  contended,  that  since  it  was  the  custom  for  the  purser 
to  employ  such  an  agent  of  his  own  selecting,  and  to  pay  him  at  the  rate  of  one 
pound  per  gun,  which  bore  a  reasonable  proportion  to  the  trouble  and  respon* 
sibility  of  his  situation,  the  law  would  imply  a  contract  for  remuneration  in  the 
particular  case,  although  no  specific  contract  could  be  proved.  It  was  admitted 
that  the  plaintiff  was  not  entided  to  recover  for  more  than  one  year's  salary,' 
ending  on  the  8th  o{  November  1810,  since  the  second  year's  salary  would  not 
be, due  till  the  8th  o(  November  1811,  and  the  declaration  being  entitled  gen- 
•aaa1  erally  o(  *AficIiaelma8  term  1811,  would  relate  to  the  6th,  tiie  first  day 
J  of  the  term. 
Lord  Ellenborough  said,  that  at  first  he  entertained  some  difficulty  upon  the 
point;  but,  considering  how  very  extensive  the  operation  of  the  principle  might 
be,  if  such  an  action  could  be  supported,  and  if  a  person  receiving  a  specific 
salary  from  the  Crown,  in  respect  of  his  situation,  could  recover  upon  an  im« 
plied  contract,  for  a  remuneration  for  his  services  from  the  officer,  under  whose 
immediate  authority  he  acted,  and  that  the  purser  had  no  fund  allowed  him  out 
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of  which  such  services  were  to  be  paid«  was  of  opinion  that  the  plaintiff  must 
be  nonsuited. 

The  plaintiff  was  accordingly  nonsuited. 

ScarUtt  and  TSjtrton^  for  the  plaintiff. 

Topping  for  the  defendant. 


•FOSTER  V.  COMPTON.  [•364 

In  sn  action  by  one  defendftnt  in  assampflit  against  a  co-defendant,  the  pa$iea  ia  eridenee 
to  prove  the  amount  of  the  damages ;  but  {.tewMe)  the  indorsement  of  the  costs,  with  the 
Master's  allocntur  on  the  postea,  is  not  sufficient  to  entitle  the  plaintiff  to  recover  half 
of  the  costs,  without  pooducing  the  judgment. 

This  was  an  action  by  the  plaintiff  to  lecover  for  money  paid  to  the  nse  of 
the  defendant. 

An  action  of  assumpsit  had  been  brought  in  a  former  cause  against  the  pre* 
sent  plaintiff  and  defendant,  in  which  they  had  defended,  by  separate  attomief 
and  by  different  counsel,  and  a  verdict  had  been  obtained  acainst  them  to  the 
amount  of  70/.  The  costs  were  afterwards  taxed,  and  the  ^damages  and  costs 
amounted  to  137/.  10^.,  and  the  present  plaintiff's  attorney,  af^r  having  re- 
quested the  attorney  of  the  plaintiff  in  the  former  cause  to  take  half  that  sum  at 
the  present  plaintiff's  share  of  the  costs,  paid  the  whole,  to  prevent  executioa 
from  being  taken  out,  and  the  present  action  was  brought  to  recover  one  half 
of  that  sum. 

On  the  part  of  the  plaintiff  the  postea  in  the  former  cause  was  offered  ia 
evidence,  with  the  Master's  allocutur  indorsed  upon  it. 

On  the  part  of  the  defendant  it  was  objected,  that  the  podtea  was  not  evidence, 
and  that  it  was  necessary  to  prove  the  judgment,  which  was  the  only  legitimate 
mode  of  proving  the  liability  of  the  party,  either  as  to  the  damages  or  the  costi. 
The  poatea  was  not  evidence  as  to  the  damages,  since  it  was  possible  that  judg* 
ment  might  have  been  ^arrested,  and  the  act  of  the  Master  in  taxing  costs  rcogx 
was  an  act  merely  inchoate,  and  not  binding  upon  the  party  before  the  ^ 
judgment.  This  was  evident  from  the  usual  entry,  acconiing  to  which  the  costs 
were  awarded  by  the  court,  with  the  consent  of  tiie  plaintiflN 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  poatea  was,  at  all  events, 
admissible  to  prove  that  a  verdict  had  been  obtained  to  that  amount,  and  that  the 
objection  was  founded  upon  a  misconception  of  the  nature  of  the  action.  If  no 
action  had  been  brought,  either  of  the  parties  joindy  liable  might  have  paid  the 
debt,  and  would  have  been  entided  to  recover  one  half  of  the  amount  from  the 
other ;  and  upon  the  same  principle,  with  a  view  to  some  further  expense,  either 
of  them  might  interfere  at  any  time,  and  pay  the  damages  and  the  costs  already 
incurred. 

Abbott,  J.,  doubted  whether  the  proof  was  sufficient  as  to  the  eosts,  but  per- 
mitted the  plaintiff  to  take  a  verdict  for  the  whole  of  his  claim,  with  liber^  to 
the  defendant  to  move  to  have  the  damages  reduced  to  the  sum  of  3fi/. 

Verdict  accordingly* 

Scarlett^  and  Pollock^  for  the  plaintiff. 

Oumey  and  Taddtf^  for  the  defendant. 
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•COWUNG  V.  ELY. 


Where  a  minor  raes  by  hie  guardian,  the  declaration  of  the  guardian  is  not  eTidenra 

againet  the  plaintiff. 

This  was  an  action  by  die  plaintiflT,  who  being  a  minor,  sued  by  one  San- 
fxerton^  (who  was  her  step-father,)  as  her  guardian,  for  sknderoas  words  spoken 
of  her  by  the  defendant 

In  the  course  of  the  cause  a  witness  was  examined  as  to  declarations  relating 
to  the  subject  made  by  the  guardian  of  the  plaintiff,  and  it  was  contended  that 
these  were  evidence,  since  he  was  liable  to  costs ;  buV— 

Abbott,  J.,  was  clearly  of  opinion,  that  the  declaration  of  the  guardian  was 
not  admissible  in  evidence  against  the  plaintiff. 


REX  V.  MERCERON. 

The  evidence  which  a  person  has  given  before  a  Committee  of  the  House  of  Commons,  is 

afterwards  admissible  against  him  on  a  criminal  charge. 

This  was  an  indictment  against  the  defendant,  who  was  a  magistrate  for  the 
county  of  MiddieaeXf  for  misconduct  in  his  office,  in  having  corruptly  and  im- 
properly granted  licences  to  public  houses  which  were  his  own  property. 

In  the  course  of  the  evidence  for  the  prosecution,  it  was  proposed  to  prove 
what  had  been  said  by  the  defendant  in  the  course  of  his  examination 
*aR7l  *^®^o^  ^  committee  of  the  House  of  Commons,  appointed  for  the 
-I  purpose  of  enquiring  into  the  police  of  the  metropolis.  The  defend- 
ant had  been  compelled*  to  appear  before  this  committee,  and  had,  upon  ex- 
amination, delivered  in  a  list  of  certain  public  hotises,  with  the  names  of  the 
owners,  &,c. 

On  the  part  of  the  defendant  it  was  objected,  that  since  this  statement  had 
been  made  under  a  compulsory  process  from  the  House  of  Commons,  and 
imder  the  pain  of  incurring  punishment  as  for  a  contempt  of  that  House,  the 
declarations  were  not  voluntary,  and  could  not  be  admitted  for  the  purpose  of 
criminating  the  defendant ;  buV— 

Abbott,  J.,  was  of  opinion  that  the  evidence  was  admissible. 

The  defendant  was  afterwards  found  guilty. 

Scarlett^  Oumey^  and  Wylde^  for  the  prosecution. 

Tbpfing^  Knowly^  C.  S.,  and  JRiehflrdsorif  for  the  defendant 
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'GUILDHALL. 


WATKINS  V.  VINCE, 

Eridence  that  the  son  of  the  defendant,  a  minor,  haa  in  three  or  four  inatancei  aignel 
bills  of  exchange  for  hia  father,  is  aufficient,  in  an  action  against  the  father  on  a  guar* 
antee,  to  warrant  the  reading  of  an  instrument,  purporting  to  be  a  guarantee  by  the 
father  in  the  handwriting  of  the  aon. 

This  was  an  action  on  a  guarantee  by  the  defendant,  by  which*  as  was 

alleged,  he  had  guaranteed  to  the  plaintiff  the  payment  for  100,000  bricks,  to 

be  supplied  to  one  Ilampion, 

The  guarantee  was  in  the  hand-writing  of  Jame$   Ftnce,  the  son  of  the 

plaintiff,  a  minor  of  the  age  of  16.     It  was  proved  that  he  had  signed  for  his 

father  in  three  or  four  instances,  and  that  he  had  accepted  bills  for  him. 

Oumey  for  the  defendant,  objected,  tliat  this  was  too  slight  evidence  of 

authority  given  to  the  son  to  warrant  the  receipt  of  the  guarantee  in  evidence 

against  the  father ;  buV— 

Lord  Ellenborodoii  held,  that  this  was  sufficient  prima  facie  evidence,  io 

the  absence  of  any  inducement  on  tlie  part  of  the  son  to  commit  a  crime. 
Gurney  afterwards  objected,  that  such  a  guarantee  required  a  stamp  ;  hut- 
Lord  Ellenborouoh  overruled  the  objection,  the  guarantee  being  a  contract 

relating  to  the  sale  of  the  goods,  and  therefore,  within  the  exception  in  the 

statute. 

Verdict  for  the  plaintiff. 
Topping  and  E.  Zatoes,  for  the  plaintiff. 
Gurney  for  the  defendant. 


*FARREN  et  al.  v.  RICHARDS  et  ah  [*369 

If  a  defendant  who  haa  obtained  and  served  a  rule  for  a  special  Jury,  take  no  further  steps 
upon  it.  the  plaintiff  will  be  entitled  to  have  the  cause  tried  in  its  regular  order,  as  a 
common  jury  cause,  and  the  court  will  not  afterwarda  relieve  the  defendant,  except 
under  very  special  circumstances. 

This  was  an  action  by  the  plaintiffs  as  the  indorsees,  against  the  defendants 
as  the  acceptors,  of  a  bill  of  exchange  for  the  sum  of  546^  12«.  M. 

When  the  cause  was  called  on  in  its  regular  order,  as  a  common  jury  cause, 
it  was  stated  by  the  defendant  that  a  special  \\xry  had  been  moved  for,  but  that 
no  steps  had  been  taken  to  reduce  the  jury,  because,  according  to  the  common 
course,  the  cause  would  not  be  tried  by  a  special  jury  before  the  sittings  after 
THnitv  Term. 

Lord  Ellenborouoh  said,  that  since  no  special  jury  had  been  struck,  it  was 
competent  to  the  plaintiff  to  try  the  cause  at  his  peril. 

The  plaintiff  accordingly  proceeded,  and  obtained  a  verdict  for  the  fuU 
amount  of  the  bill,  no  defence  being  attempted. 


In  the  ensuing  term  a  motion  was  made  to  set  aside  the  verdict.    It  was 
stated  that  the  nile  for  a  special  jury  had  been  obtained  on  the  5ih  of  Afoyt 
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when  the  rule  was  served,  hut  that  no  further  step  was  taken  tiU  Saturdaj/f 
May  the  IGth,  when  the  defendant  was  served  with  notice  of  trial  for  Monday^ 
when  it  was  too  late  to  make  effectual  preparation  for  defence. 
^STOl  **^^  court  said,  that  it  was  incumbent  upon  a  party  who  meant  to 
-J  have  his  cause  tried  by  a  special  jury,  to  pursue  the  object  in  all  its 
steps,  and  to  do  every  thing  in  his  power  in  order  to  enable  the  other  party  to 
apply  to  the  Judge  at  NiH  PriuM  to  try  the  cause,  upon  a  statament  that  it 
would  occupy  no  more  time  than  a  common  cause ;  but  since  the  defendant 
produced  an  affidavit  of  merits,  and  suggested,  that  if  a  new  trial  were  not 
granted,  the  plaintiff  would  retain  a  verdict  for  a  sum  far  exceeding  his  just  de* 
mand,  the  court  granted  the  rule,  on  the  defendant's  undertaking  to  pay  the 
money  into  court. 

Vol.  m.—- 67.  8  p  8 
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WESTMINSTER. 


SYMMONS  V.  WANT. 

In  an  action  on  a  guarantee,  the  plaintiff  gives  in  evidence  a  letter  in  the  handwriting  of 
the  defendant,  but  without  date,  in  which  the  letter  states,  "I  have  no  objection  to 
guarantee  the  payment  of  the  rent,  as  far  as  that  of  each  quarter,  during  Mr.  T.  Want'' 9 
continuance  in  possession."  He  also  proves  that  T.  Want  rented  certain  premises 
from  him.  This  is  not  sufficient,  without  showing  that  the  plaintiff  accepted  the  defend- 
ant's offer. 

This  wad  an  action  of  assumpsit  upon  a  guarantee  by  the  defendant. 

It  appeared  that  Thomas  WanU  the  brother  of  the  defendant,  was  a  school- 
master, and  that  he  had  entered  into  an  agreement  with  the  plaintiff,  dated  May 
the  2d,  1817,  by  which  the  plaintiff  agreed  to  let  to  him  from  the  half-quarter 
next  ensuing,  the  use  of  the  galleries  of  the  Chapel,  No.  6.  Edward- Slrttt^ 
Soho,  for  a  school  during  the  week  days,  at  *the  rent  of  20/.  per  annum  rM72 
for  the  first  year,  and  25/.  per  annwn  afterwards,  by  four  regular  quar-  ^ 
terly  payments,  at  the  usual  days  of  payment.  It  was  also  proved  that  the 
following  document  was  in  the  hand-writing  of  the  defendant :  it  was  directed 
to  ihe  pbintiff,  but  had  no  date. 

**  Sir, — I  have  no  objection  to  guarantee  the  payment  of  the  rent  as  far  as 
diat  of  each  quarter,  during  Mr.  7\  JVanVt  continuance  in  possession,  but  you 
must  see  that  np  arrears  of  rent  accrue." 

Signed,  «/.  Wara."*  ' 

It  was  proved  that  Thomas  Want  occupied  the  premises  from  Mtty  till  the 
Huddle  of  August^  when  he  left  the  place,  and  has  not  since  been  heard  of 
C450) 
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The  defendant  had  not  been  called  upon  to  pay  the  rent,  and  had  received  no 
notice  of  the  default,  till  the  foUowin|f  November. 

Hutehiruon  for  the  defendant,  objected,  that  the  plaintiff  was  not  entided  to 
recover.  1st,  Because  the  supposed  guarantee  contained  no  reference  to  the 
terms  of  the  written  agreement  between  the  plaintiff  and  TTiomaa  Want$  and 
he  contended  that  the  connection  could  not  be  proved  by  parol  on  the  authority 
of  BoydeU  v.  Drummond^  11  East,  142,  which  he  contended  was  not  so  strong 
as  the  present,  because  there  the  signature  was  entered  by  the  defendant,  in  a 
*3731  ^^^^^  entitled  **Shak8peare  Subscribers,"  and  a  written  'prospectus  was 
^  delivered  at  the  same  time  to  the  subscribers.  He  also  cited  Clinan  v. 
Chokif  I  Schoales  &  Lefroy,  22.  2dly.  That  tlie  terms  •*  I  have  no  objection 
to  guarantee'*  did  not  amount  to  a  guarantee,  in  the  absence  of  evidence  of  a 
request  to  guarantee,  or  of  an  acceptance  of  the  offer  to  guarantee ;  and  he 
cited  M^Iver  against  Eiehardson,  1  M.  ^  S.  667,  where  it  was  held  that  the 
instrument  was  not  a  guarantee,  but  merely  an  offer  to  guarantee,  which  did 
not  become  an  absolute  guarantee,  without  an  acceptance  of  it  as  such,  ddiy. 
That  there  was  no  consideration  sufficiently  expressed  on  the  face  of  the  guar- 
antee,  and  therefore,  that  the  case  was  within  the  principle  of  fVain  v.  WarUers^ 
5  East,  10.  4thly,  That  according  to  the  terms  of  the  instrument  the  defend- 
ant was  entitled  to  have  had  earlier  notice  of  the  default  of  the  principal. 

HoLBOYD,  J.,  having  called  upon  the  counsel  for  the  plaintiff  to  answer  the 
second  objection ;  and  to  state  upon  what  count  of  the  declaration  they  founded 
their  daim, 

Oumty  and  ChUty^  for  the  plaintiff,  answered,  that  they  relied  on  the  3d 
count  in  the  declaration,  which  set  forth  a  request  by  Thinnae  WarU  to  the 
plaintiff,  to  sign  the  agreement  already  referred  to,  and  then  alleged  that  the 
defendant,  in  consideration  that  the  plaintiff  would  sign  the  agreement,  under- 
'3741  ^^^  ^  guarantee,  inc.  and  that  the  plaintiff  'confiding,  ^.  did  sign  the 
^  said  agreement.  And  they  contended  that  the  terms  of  the  letter  proved 
that  it  was  in  answer  to  an  application  to  the  defendant  to  guarantee  the  rent, 
and  that  it  was  written  anterior  to  the  agreement;  but^— 

HoLROTD,  J.,  was  of  opinion  that  the  plaintiff  had  not  established  a  suflicient 
case.  The  letter  itself  being  without  date,  it  did  not  appear  whether  it  was 
written  before  or  afler  the  agreement  was  entered  into,  and  therefore  the  plain- 
tiff had  not  proved  the  consideration  as  stated  in  the  declaration ;  and  he  was 
of  opinion  that  the  doctrine  laid  down  by  Lord  EUenborough  in  Mlver  against 
RichardBon^  was  applicable  to  the  present  case.  Accordingly  he  directed  a 
nonsuit,  with  leave  to  the  plaintiff  to  move  to  set  it  aside,  anid  enter  a  verdict 
for  the  plaintiff. 

Gumeu  and  ChUty^  for  the  plaintiff. 

MuUhuuonf  for  the  defendant 


4Sil'         Smith  t^.  Nightingale.  N.  P.  1818.        [375 

IN  THE  KING'S  BENCH. 

Jlt  the  Ilrtt  SUiing$  after  Trinity  Term. 


WESTMINSTER* 


SMITH  et  ux.  administratrix  of  EASTLIN6,  v.  NIGHTINGALE. 

An  inttnim«nt  by  which  the  party  promises  to  pay  the  rom  of  65Z.,  and  also  such  othet 
sum  as,  by  reference  to  his  books,  he  owed  to  another,  with  interest,  cannot  be  eon* 
sidered  as  a  promissory  note,  even  as  to  the  652..  and  cannot  be  given  in  evidence  undei 
the  count  upon  an  account  stated,  without  an  agreement  stamp. 

This  was  an  action  by  the  plaintiffs  in  right  of  the  wife,  as  administratrix 
of  Jamee  Eaetling, 

The  declaration  contained  a  count  upon  a  promissory  note  alleged  to  hare 
been  made  by  the  defendant,  on  the  12th  of  October  1807»  for  the  payment  of 
64/.  to  Jamee  Eaetling^  payable  three  months  afler  the  date :  the  declaration 
contained  also  the  money  counts,  and  a  count  upon  an  account  stated. 

It  appeared  that  Eaatling  had  been  employed  by  the  defendant  as  a  servant 
in  husbandry,  and  that  the  defendant  having  in  his  hands  monies  belonging  to 
Jamee  Eaetling^  gave  him  the  following  promise  in  writing,  upon  which  the 
first  count  in  the  declaration  was  founded. 

"  October  12,  1807. 

**  I  promise  to  pay  to  Jamee  Eaetling^  my  head  carter,  the  sum  of  65/.  with 
lawful  interest  for  the  *same,  three  months  after  date,  and  also  all  other  r^vt^ 
sums  which  may  be  due  to  him."  L 

On  the  part  of  the  defendant  it  was  objected,  that  this  instrument  could  not 
be  considered  as  a  promissory  note,  since  it  was  not  made  for  the  payment  of 
any  certain  sum,  and  that  it  could  not  be  given  in  evidence  under  the  count 
upon  an  account  stated,  since  it  was  an  agreement,  and  for  a  lai^r  sum  than 
20/.,  and  ouffht  to  be  stamped. 

Gumey,  for  the  plaintiff*,  contended,  that  it  was  certain  to  the  extent  of  65/. 
and  therefore  that  to  that  extent  the  plaintiff  was  entitled  to  consider  it  as  a 
promissory  note ;  but  that,  at  all  events,  it  was  evidence  of  an  account  stated, 
and  that  no  stamp  was  essential  to  a  mere  acknowledgment  of  a  debt;  but— 

Ijord  Ellenborouoh  was  of  opinion,  that  the  instrument  was  too  indefinite 
to  be  considered  as  a  promissory  note :  it  contained  a  promise  to  pay  interest 
for  a  sum  not  specified,  and  no  otherwise  ascertained  than  by  reference  to  the 
defendant's  books ;  and  that  since  the  whole  constituted  one  entire  promise,  it 
could  not  be  divided  into  parts.  He  also  held,  that  since  the  instrument  con- 
tained an  agreement  to  pay  the  money,  it  could  not  be  received  in  evidence  as 
an  acknowledgment  without  a  stamp. 

*Gurney  then  oflfered  in  evidence  i  letter  written  by  the  defendant  to  rtvrj 
the  sister  of  the  plaintiff*,  dated  July  2,  1817,  in  which  the  defendant  ^ 
expressed  his  surprise  that  one  Newcomb  had  not  paid  the  sum  of  39/.  at  Doc- 
tor's Commons  for  the  plaintiff*,  since  he  had  given  him  the  money  for  that 
purpose;  and  added,  that  until  that  sum  was  paid  he  would  pay  interest  for  it 

It  was  also  objected  to  this  evidence,  that  since  the  letter  contained  an  unde^ 
taking  to  |ay  interest  for  the  money,   an  agreement  stamp  was  necessary; 


The  plaintiff"  was  nonsuited* 
Oumey  and  Shtitt,  for  the  plaintiff*. 
E.  Lawe$f  for  the  defendant. 
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HILL  V.  WABREN. 


In  an  action  against  the  defendant  for  the  negligence  of  his  agent  in  pulling  down  the 
party-wail  between  the  houaea  of  the  plaintiff  and  defendant,  it  is  a  good  defence  to 
show  that  the  plaintiff  appointed  an  agent  to  superintend  the  work  jointly  with  the 
defendant's  agent,  and  that  both  agents  were  to  blame. 

This  was  an  action  on  the  case  by  the  plaintiff,  who  was  the  owner  of  a 
nonse  in  Great  Wardour-StTtei^  against  the  defendant,  the  owner  of  an  adjoin- 
ing house,  for  so  negligently  taking  down  his  house  that  the  plaintiff's  house 
was  much  injured. 

*3781  *^^  appeared  that  the  parties  had,  previous  to  the  pulling  down  the 
^  defendant's  house,  referred  themselves  to  two  arbitrators,  who  had 
awarded  that  the  defendant  should  be  at  liberty  to  begin  to  take  his  house  down, 
on  giving  ten  days'  notice  instead  of  giving  a  notice  of  three  months,  according 
to  3ie  provisions  of  the  building  act.  The  plaintiff  was  tenant  of  the  house, 
under  Lord  Arundtl^  who,  at  the  instance  of  the  plaintiff,  interfered  ia  the 
matter;  and  in  consequence  of  such  application.  Lord  ArundeVa  agent  and  the 
defendant  each  appointed  workmen  to  pull  down  the  old  party-wall,  and  to  re- 
build it.  The  wall  was  accordingly  pulled  down  by  the  joint  agents,  but  for 
want  of  properly  shoring  up  the  back  front  of  the  plaintiff's  house,  it  was  con- 
siderably injured,  and  was  in  so  dangerous  a  state,  that  the  plaintiff  and  his 
family  were  obliged  to  leave  it  for  some  time. 

It  was  objected  on  the  part  of  the  defendant,  that  the  agents  who  conducted 
the  work  were  appointed  by  the  plaintiff  jointly  with  the  defendant,  and  that 
the  latter  was  not  liable  for  negligence  in  which  the  plaintiff's  own  agent  was 
equally  implicated;  and — 

Lonl  Ellenborouoh  was  of  opinion,  that  it  was  not  competent  to  the  plain- 
tiff to  attach  that  blame  to  the  defendant  which  was  the  common  blame  of  both ; 

*^91  ^"^  ^^^^  ^'"^^  ^^  ^^^'  ^^^  ^^^°  taken  down  *by  both,  neither  could 
•I   impute  negligence  to  the  other. 

Plaintiff  nonsuited. 
Scarlett  and  Comyn^  for  the  plaintiff. 
Gurney  and  Matming,  for  the  defendant 


THOMSON  V.  WILSON. 

The  defendant  being  tenant  to  the  plaintiff  of  certain  rooms  in  his  house,  at  a  rent  payable 
quarterly,  a  mere  parol  agreement  in  the  middle  of  a  quarter  to  determine  the  tenancy  is 
not  binding. 

This  was  an  action  for  use  and  occupation.  The  defendant  had  pleaded  the 
general  issue  as  to  all  except  3/.  and  a  tender  of  that  sum,  which  was  denied  in 
the  replication. 

It  appeared  that  the  defendant,  on  the  24th  of  May  1816,  became  the  tenant 
of  several  rooms  in  the  plaintiff's  house,  at  the  rent  o(  2^L  per  annum,  payable 
quarterly,  and  that  he  had  continued  in  the  actual  occupation  of  them  for  the 
first  quarter,  and  during  some  weeks  of  the  second  quarter.  The  defence  was, 
that  the  parties,  during  the  second  quarter,  having  had  a  quarrel,  went  before 
the  sitting  magistrate  at  Marlborough- Street,  and,  upon  the  recommendation  of 
the  magistrate,  had  come  to  a  mutual  resulution  to  put  an  end  to  the  tenancy, 
the  plaintiff  agreeing  to  receive  rent  in  proportion  to  the  part  of  the  second  quar- 
which  was  then  ebpsed.    It  appeared  that  the  defendant  then  quitted  the 
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promises,  and  that  he  had  tendered  the  sum  of  3/.  as  due  for  the  proportional 
part  of  the  quarter  then  ebpsed,  and  had  tendered  the  key,  but  that  the  plaintiff 
nad  refused  to  'receive  either ;  upon  which  the  defendant  left  the  key  r^ooA 
behind  him  at  the  plaintiff's.  ^ 

Marryattf  for  the  plaintiff  contended,  that  tliis  was  insufficient,  and  that  it 
was  not  competent  to  the  defendant  to  prove  a  surrender  of  the  existin|^  term, 
without  a  note  in  writing,  as  required  by  the  Statute  of  Frauds ;  29  C.  2  c.  3. 
8.  3.  and  he  cited  the  case  of  Moilett  v.  Btayne^  2  Campb.  103.  where  this 
point  had  been  so  decided  by  Lord  EUtnboraugh  at  Nisi  Prius. 

Toppings  for  the  defendant,  attempted  to  distinguish  the  present  case  from 
that  of  MoUttt  V.  Brayae,  but — 

Lord  Ellenborouou  was  of  opinion  that  the  cases  could  not  be  distinguished, 
and  said  that  he  recollected  a  case  at  Vorki  where  Mr.  Justice  iVtUon  had 
ruled  the  same  point,  and  accordingly  the  plaintiff  had  a  verdict  for  6/.,  the 
balance  due  for  the  second  quarter. 

Marrvattf  E.  Lawt%,  and  Starkie,  for  the  plaintiff. 
T^fppmg  and  Header,  for  the  defendant. 


•PARKINS  et  al.  v.  HAWKSHAW.  [•381 

Dpon  non  est  factum  pleaded  to  a  bond  for  the  performance  of  certain  conditions,  breaches 
of  which  are  assigned  in  ihe  declaration,  the  jury  who  try  the  issue  may  assess  the 
damages  under  the  common  ventre. 

This  was  an  action  brought  by  the  plaintiffs  on  a  bond,  with  a  penalty  of 
500/.  The  condition  was,  that  the  defendant  should  pay  to  the  plaintiffs,  who 
were  dealers  in  coal,  the  amount  of  the  value  of  the  coals  *which  the  plaintiffs 
should  from  time  to  time  sell  to  one  Keiicher.  The  declaration  alleged,  by  way 
of  breach,  that  the  plaintiffs  had  delivered  coals  to  Keucher  to  the  amount  of 
250/.  of  which  the  defendant  had  liad  notice,  but  had  refused  to  pay  the  same. 

The  defendant  had  pleaded  iion  eat  factum^  and  the  common  venire  appeared 
on  the  record  to  have  been  awarded  in  the  usual  form ;  **  therefore  let  a  jury 
thereupon  come  before  our  Lord  the  King  at  ffeslminater,  on,  &^c,  by  whom, 
&,c.  and  who  neither,  &c.  to  recognize,  &,c,,**  and  there  was.  no  special  venire 
as  in  the  case  of  an  inquiry. 

The  defendant's  execution  of  the  deed  having  been  proved,  when  the  counsel 
for  the  plaintiffs  were  about  to  call  witnesses  to  prove  the  breach,  as  stated  in 
the  declaration,  a  doubt  occurred  whether,  as  the  record  stood,  the  jury  had  any 
authority  to  assess  the  damages  upon  the  breach  as  alleged. 

The  counsel  for  the  plaintiff  submitted  that  the  present  jury  were  competent 
to  assess  the  damages  under  the  statute  8  and  9  ff\  3.  c.  11.  s.  8.,  which 
•directs,  that  in  all  actions  in  any  of  His  Majesty's  courts  of  record  upon  ri»oga 
any  bond,  or  on  any  penal  sum  for  nun-performance  of  covenants,  the  ^ 
plaihtiff  may  assign  as  many  breaches  as  he  shall  think  fit ;  and  the  jury,  upon 
trial  of  such  action,  shall  assess  not  only  such  damages  and  costs  as  have  been 
usually  done,  but  also  damages  for  such  of  the  said  breaches  as  the  plaintiff 
•hall  prove. 

Abbott,  J.,  said,  that  he  recollected  a  case  where  it  was  so  contended  on  the 
Western  Circuit,  and  that  he  thought  the  form  of  the  record  was  correct 

The  plaintiffs  accordingly  proceeded  with  their  evidence,  and  had  a  verdict 
^r  250/. 

Campbell  and  E.  Lowes,  for  the  plaintiffs. 
The  cause  was  undefended. 
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LATOUR  V.  BLAND  et  al. 


Evidence  that  the  plaintifT,  in  an  action  for  pirating  a  musical  work,  acquiesced  in  the  de- 
fendant's publication  of  it  six  years  ago,  does  not  prove  that  the  plaintiflfhas  transferred 

hia  interest  in  the  copyright. A  receipt  girine  by  the  plaintiff  for  money  received 

by  him  as  the  price  otthe  copyright,  wiil  not  preclude  the  plaintiff  from  maintaining  the 
action. 

This  was  an  action  against  the  defendant  for  having  on  the  22d  day  of  May 
*3fi3l  ^"  ^^  ^*^^  1816,  and  on  divers  days  afterwards,  published  a  ^sonata 
-^  called,  **  Le  Retour  de  Windsor,"  and  sold  copies  of  it,  in  which  the 
plaintiflf  claimed  a  copyright  as  the  composer. 

This  piece  of  music  had  been  composed  by  the  plaintiff  Latour  as  long  ago 
as  the  year  1801,  and  it  appeared  that  in  the  year  1812,  and  previously  the 
defendants  had  sold  copies  bearing  Latour*9  name  as  the  composer,  and  that 
this  had  been  done  with  the  acquiescence  of  the  plaintiff. 

Topping^  on  the  part  of  the  defendant,  contended,  that  since  the  plaintiff*  had 
acquiesced  in  the  former  publication,  it  was  to  be  presumed  that  he  had  legally 
transferred  his  interest  in  the  copyright,  and  consequently  that  the  present 
action  could  not  be  maintained ;  buv— 

Abbott,  J.,  was  of  opinion,  that  although  from  the  publication  so  long  ago  as 
the  year  1812,  without  any  complaint  having  been  made,  it  might  be  inferred 
that  the  defendant  had  authority  from  the  plaintiff  to  publish  at  that  time,  yet 
that  it  was  impossible  to  infer  for  what  time  that  authority  might  have  been 
given,  and  whether  it  subsisted  at  the  time  of  the  publication  of  which  the 
plaintiff  complained  in  the  present  action. 


Evidence  was  aAerwards  given  on  the  part  of  the  defendant,  for  the  purpose 
of  proving  that  the  whole  of  the  plaintiff's  interest  in  the  copyright  had  been 
t^mgoA-y  transferred  to  the  defendants.  A  wimess  *stated,  that  10  years  ago  the 
^  plaintiff  had  given  a  receipt  (which  had  since  been  destroyed,)  to  the 
defendants  for  the  sum  of  31/.  10<.,  as  the  consideration  for  the  purchase  of  ^e 
copyright  by  Bland  4*  ff^eller^  from  the  plaintiff,  but  that  there  was  no  other 
writing  than  the  receipt.  And  that  the  plaintiff  had  afterwards  said  iliat  he 
ouffht  to  have  had  more  for  the  copyright. 

It  was  objected,  for  the  plaintiff,  that  this  was  not  sufficient  evidence  of 
assignment  of  the  copyright^  since  the  stat.  8  ^nn,  c.  10.  requires  that  the 
assignment  shall  be  in  writing,  and  attested  by  two  witnesses. 

Topping  contended,  that  the  declaration  made  by  the  plaintiff  was  evidence 
against  himself,  to  show  that  he  had  parted  with  the  copyright  by  competent 
means ;  and  he  referred  to  the  case  of  Moore  v.  ff'alker,  4  Campb.  0.  where 
Lord  Ellenborough  had  nonsuited  the  plaintiff,  who  was  the  author  of  the  work, 
upon  his  declaration  that  he  had  parted  with  all  his  interest  in  the  copyright  of 
the  work ;  but^^ 

Abbott,  J.,  was  of  opinion,  that  there  had  not  been  any  assignment.  In  the 
case  of  Moore  t.  Walker^  the  author  had  admitted  that  he  had  assigned  his  in- 
terest, but  here  it  appeared  in  evidence  that  there  had  not  been  any  assignment 
aach  as  the  statute  required.  By  the  act  of  Anne^  which  was  made  for  the 
*afifi1  encouragement  of  genius  and  *ieaniing,  an  exclusive  right  had  been  given 
^  to  the  author  of  any  work  for  the  term  of  14  years;  and  he  might, 
during  that  term,  assign  his  interest  to  another,  and  if  he  died  without  assigning 
his  copyright,  the  interest  would  go  to  his  executors.  If  he  survived  the  term 
of  14  years,  he  would  be  entitled  to  the  enjoyment  of  the  copyright  for  14  yean 
iBore.  A  question  might  perhaps  be  made,  whether  an  assignment  within  the 
first  14  years  would  carry  the  contingent  interest ;  but  here  no  such  quostioii 


456  Tucker  t^.  Cracklin.  N.  P.  1818.  [365 

arosOf  f  inee  there  had  been  no  assignment  according  to  the  mod^  pointed  out 
by  the  statute. 

Verdict  for  the  plaintiff  for  the  sum  of  100/..  the  pbuntiff  undertaking  to 
convey  the  copyright. 

Scarlett  and  Comyn^  for  tlie  plaintiff. 

Topping  and  ChUty^  for  the  defendanL 


f 


TUCKER  V.  CRACKUN. 

In  an  action  of  atfumpsit  againit  a  carrier  for  the  loaa  of  sooda,  where  a  contract  ii 
alleged  to  carry  them  from  A.  to  B.  a  Tarianoa  in  evioence  aa  to  the  ttrmmi  ia 
fatal. 

This  was  an  action  of  assumpsit  against  the  defendant,  to  recover  damages 
for  the  loss  of  two  boxes  containing  candles. 

A  principal  question  was,  whether  there  was  not  a  variance  between  the 
declaration  and  the  evidence,  as  to  the  terminus  from  which  the  goods  were  to 
be  carried. 

The  first  count  alleged  that  the  defendant  was  a  common  carrier  of  goods  and 
merchandise  for  hire,  in  and  by  a  certain  waggon  or  cart,  from  (among  other 
places)  fVhitechapeif  in  the  county  of*MiddieseXf  to  Brenttoood^  in  the  rmoaa 
county  of  E99ex^  to  wit,  at  PFeattntnster,  in  the  county  of  Afiddlesex;  ^ 
and  that  the  said  defendant  being  such  carrier  as  aforesaid,  the  said  plaintiff, 
on,  dtc,  at  a  certain  house  or  inn  called  or  known  by  the  name  or  sign  of  the 
Blue  Boaff  in  WhUechapel  aforesaid,  to  wit,  at  Weatminater  aforesaid,  in  the 
county  aforesaid,  at  the  special  instance  and  request  of  the  said  defendant, 
caused  to  be  delivered  to  him  the  said  defendant  divers,  to  wit,  two  boxes,  iiCf 
addressed  and  directed  to  and  for  the  Right  Honourable  Lord  Petre^  at  7%om- 
den^  in  Eaaex^  to  be  taken  care  of,  and  safely  and  securely  carried  and  eon* 
veyed  by  the  said  defendant  as  such  carrier  as  aforesaid,  in  and  by  the  said 
waggon  or  cart,  from  the  said  inn,  to  Brentwood  aforesaid;  and  there,  to  wit, 
at  Brenttoood  aforesaid,  to  be  safely  and  securely  delivered  by  the  said  defend- 
ant for  the  said  plaintiff,  for  the  purpose  of  the  same  being  from  thence,  to  wit, 
Brentwood  aforesaid,  sent  and  delivered  to  and  for  the  said  Lord  Petre;  and  in 
consideration  thereof,  and  of  a  certain  reward  to  him  the  said  defendant  in  that 
behalf,  he  the  said  defendant,  being  such  carrier  as  aforesaid,  then  and  there,  to 
wit,  on,  &c.,  at,  &c.,  undertook  and  faithfully  promised  the  said  plaintiff  to 
take  care  of  the  said  boxes  and  their  contents,  and  safely  and  securely  to  carry 
and  convey  tlie  same  in  and  by  the  said  waggon  or  cart,  from  the  said  inn  to 
Brentiffood  aforesaid,  and  then  and  there,  to  wit,  at  Brentwood  aforesaid,  safely 
and  securely  to  deliver  the  same  for  the  said  plaintiff,  ^. 

*The  2d  count,  in  similar  terms,  alleged  an  undertaking  on  the  part  r^^&J 
of  the  defendant,  to  carry  the  boxes  from  fVhitechapel  aforesaid^  to  ^ 
Thornden  in  the  county  of  Essex. 

A  3d  count  alleged  an  undertaking,  founded  upon  an  executed  consideration, 
to  carry  the  goods  safely  from  ffhitechapet  aforesaid,  to  Brenttoood  aforesaid. 

Evidence  was  adduced  by  the  plaintiff,  the  tendency  of  which  was  to  show 
that  the  goods  had  been  delivered  at  the  Blue  Boar^  in  Aldgate  Bighstreett 
within  the  city  of  London^  which  was  the  inn  from  which  the  defendant  was 
accustomed  to  carry  goods. 

Marryatt^  for  the  defendant  objected,  that  this  was  a  fatal  variance,  since  the 
eontract  had  been  improperly  described. 

It  was  answered  on  the  part  of  the  plaintiff,  that  it  was  unnecessary  to  stale 
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or  to  prove  the  termini  with  particularity,  and  that  under  an  allegation  that  the 
goods  were  to  be  carried  from  wf .  through  B,  to  C,  it  would  be  sufficient  to 
prove  that  they  were  to  be  carried  from  B.  to  C.  and  that  in  the  2d  and  Sd 
counts,  IVhitechapd  was  alleged  as  the  terminus  a  quOf  which  might  be  con- 
sidered as  including  Mdgate,  The  case  of  the  (2  East,  497)  Company  of 
^assl  Pi^P^^^™  o^  ^^  Mereey  and  Irweli  Navigation  *v.  Douglaas^  was 
-J  referred  to,  and  also  the  case  of  Frith  v.  Oray^  4  T.  R.  361,  in  the 
note,  where  in  an  action  on  the  case  upon  an  agreement,  that  the  defendant 
would  procure  the  plaintiff  a  booth  at  the  horse-race,  upon  Bamet  common,  in 
the  county  of  Middleaex^  it  appeared  that  Bamet  common  was  in  the  county 
of  Hertford^  and  it  was  held  that  the  variance  was  not  material. 

Abbott,  J.,  was  of  opinion,  that  the  variance  was  fatal.  The  description  of 
the  terminus  in  the  2d  and  dd  counts,  was  from  ff^hitechapei  in  the  county  of 
Middlesex^  and  Aldgate  was  in  London,  If  the  description  of  one  end  of  the 
line  was  not  material,  the  description  of  the  other  end  would  not  be  material, 
and  consequently  instead  of  describing  a  contract'  to  carry  goods  from  Mdgate 
to  Brentivoodf  it  would  be  sufficient  to  allege  a  contract  to  convey  them  from 
any  one  place,  to  any  other  place  in  the  kingdom,  without  any  regard  to  tho 
facts.  In  the  first  of  the  cases  cited,  the  action  was  in  tort  and  not  in  contract, 
and  great  doubt  might  be  entertained  as  to  the  soundness  of  the  other  authority 
which  had  been  referred  to. 

Plaintiff  nonsuited. 


In  the  course  of  the  cause,  the  question  arose  whether  in  an  action  of  as* 
mimpsit  against  a  carrier  for  the  loss  of  goods,  it  was  incumbent  on  the 
*3fifi1  *p^nflff  to  give  evidence,  to  show  that  the  goods  had  never  arrived,  or 
-^  the  defendant  was  bound  to  show  that  they  had  been  delivered. 

Scarlett^  for  the  pUintiff,  contended,  that  he  was  not  bound  to  adduce  such 
proof. 

Abbott,  J.,  considered  it  as  a  question  for  the  jury  upon  such  evidence  as 
the  plaintiff  had  adduced  upon  that  point,  but  the  plaintiff  was  nonsuited  as 
already  stated  on  the  ground  of  variance. 

Scarlett  and  Chitty^  for  the  plaintiff. 

Marryatt  and  Comyn^  for  the  defendant. 


BROOKS  V.  WARWICK. 

A.  takes  a  bank-note  in  the  course  of  his  business  which  he  pays  to  B.,  the  note  is  after* 
wards  slopped  at  the  bank  as  a  forged  note,  and  is  brought  by  an  inspector  to  A.  who 
immediately  pays  to  B.  the  amount  of  the  note,  and  refuses  to  give  it  up  to  the  inspector, 
insisting  on  his  right  to  retain  it,  in  order  to  recover  the  amount  from  the  person  from 
whom  he  received  it.  The  inspector,  in  the  absence  of  all  circumstances  of  suspicion, 
is  not  justified  in  charging  A.  before  a  magistrate  with  feloniously  having  the  note  in  his 
possession,  knowing  it  to  be  forged,  for  the  purpose  of  compelling  him  to  give  up  the 
note.— —By  possession,  under  the  st.  45  G.  3.  c.  69,  is  meant  the  original  possession  of 
a  note  acquired  in  an  illegal  mode,  and  not  a  subsequent  possession  like  the  abovSy 
where  the  original  possession  was  legal. 

This  was  an  action  on  the  case,  for  maliciously  chaiging  the  plaintiff  with 
having  in  his  possession  a  forged  Bank  of  England  note,  knowing  the  same  to 
»90on  ^  foiged,  and  causing  him  upon  that  ^charge  to  be  taken  bofore  Robert 
3VUJ   ^Qf^^^^  Esquire,  a  magistrate,  and  causing  him  to  be  imprisoned,  dice. 

The  plaintiff  was  a  pawnbroker  and  silversmith,  and  in  the  course  of  hii 
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business,  Bennett  his  servant  had  reeerred  from  a  person  of  the  name  of  Gmt* 
bold,  the  note  in  question,  which  had  been  paid  in  order  to  redeem  a  pledge, 
Bennett  at  the  time  the  note  was  so  paid,  wrote  upon  it  the  name  of  Gmtbold 
from  whom  he  received  it,  and  also  his  place  of  residence,  No.  4,  Tamttoek' 
street.  It  was  his  usual  course  to  indorse  upon  every  note  the  name  of  the 
person  from  whom  he  received  it  Soon  afler  this,  the  plaintiff  paid  the  note 
to  Mrs.  Buii,  and  she  also  paid  it  away,  and  the  note  was  afterwards  taken  to 
the  bank,  and  there  detained  as  a  foraged  note,  and  the  word  forged  was  stamped 
upon  it  in  three  different  places,  in  large  characters.  The  defendant,  who  was 
one  of  the  inspectors  of  the  Bank  oi  England,  in  December  1816,  brouglit  the 
note  to  the  plaintiff's  shop,  and  asked  him  from  whom  he  had  received  the 
note,  which  he  produced,  with  the  word  forged  stamped  upon  it.  Bennett  im- 
Inediately  recognised  the  note  as  having  been  received  by  him  from  GauboU, 
and  the  plaintiff  immediately  took  it  to  Mrs.  Butts,  and  having  shown  it  to 
her  as  the  note  which  he  had  passed  to  her,  paid  her  the  amount  The  plain- 
tiff and  defendant  afterwards  returned  to  the  plaintifTs  shop,  and  the  defendant 
then  required  that  the  note  shoidd  be  returned  to  him,  this,  however,  the  plain- 
tiff refused  to  do,  saying,  that  he  wished  to  trace  it  back  *to  the  person  r«Qgi 
from  whom  he  took  it,  but  undertook  that  it  should  be  forthcoming  ^ 
when  it  was  wanted  for  the  purposes  of  justice.  The  defendant  then  threat- 
ened the  plaintiff  with  a  prosecution,  in  case  he  did  not  give  up  the  note.  The 
defendant  aflerwards  applied  to  Mr.  Baker,  a  magistrate,  and  a  letter  was  sent 
by  the  magistrate's  clerk  to  the  plaintiff,  requiring  him  to  give  up  the  note ;  the 
plaintiff  still  declined  to  part  with  it,  and  afterwards  appeared  before  the  magis- 
trate, in  consequence  of  a  summons  from  him,  and  was  then  charged  by  the 
defendant  with  feloniously  having  a  foiged  note  in  his  possession,  knowing  it 
to  be  forged.  The  plaintiff  insisted  upon  his  right  to  detain  the  note,  and  stated 
ts  a  reason  that  it  might  be  useful  to  him  in  order  to  enable  him  to  detect  other 
forgeries,  by  comparing  them  with  that  note. 

The  magistrate  was  of  opinion,  that  by  detaining  the  note,  the  plaintiff 
would  be  guilty  of  felony  within  the  statute;  but  proposed  to  the  plaintifT, 
for  the  purpose  of  enabling  him  to  try  the  question  with  the  bank,  that  he 
should  be  committed  to  the  custody  of  a  peace  ofiir«r  for  five  minutes,  ant! 
that  then  on  giving  up  the  note  he  should  be  discharged;  he  also  offered 
to  admit  him  to  bail.  On  the  part  of  the  plaintiff  it  was  also  stated,  both 
then  and  before  the  plaintiff  had  been  taken  before  the  magistrate,  that  if  the  note 
was  given  up,  no  further  steps  would  be  taken.  The  plaintiff  having  declined  these 
proposals  was  committed  by  the  magistrate  to  prison  on  a  charge  of  fel-  r«392 
ony,  in  ^having  a  forged  note  knowingly  in  his  possession  without  lawful  '- 
excuse.  The  plaintiff  remained  in  confinement  till  the  next  day,  and  having  been 
again  brought  before  the  magistrate,  was  discharged  upon  the  note's  being  de- 
livered up  into  the  magistrate's  possession,  who  had  ever  since  kept  it  sealed 
up.  It  did  not  appear  that  the  odicer  of  the  bank  had  since  that  time  taken  any 
steps  towards  tracing  the  forged  note. 

Lord  Ellenborouoh,  in  a  very  early  stage  of  the  cause  intimated  his  opinion, 
that  the  defendant,  as  an  officer  of  the  bank,  had  gone  too  far  in  charging  the 
plaintiff  with  felony,  and  thought  that  the  plaintiff  was  entitled  to  a  verdict,  and 
suggested  the  propriety  of  the  plaintiff's  taking  a  verdict  with  nominal  damageSf 
which  the  plaintiff  was  willing  to  accept;  but  the  offer  was  declined  on  the  part 
of  the  defendant 

It  was  contended  on  his  part  that  the  action  could  not  be  supported,  since 
there  was  evidence  of  probable  cause  for  making  the  charge,  and  no  evidence  to 
prove  malice.  The  defendant  acted  as  an  inspector;  he  had  never  seen  the 
plaintiff  before,  and  therefore  could  not  have  been  actuated  by  any  motive  of 
personal  hostility.  The  note  had  been  stopped  at  the  bank  as  a  forged  note; 
but  although  the  word  Fbrged  had  been  stamped  upon  it  the  mark  was  not  in- 
delible, and  the  note  might  be  afterwards  made  use  of  for  improper  purposes. 
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The  plaintiff,  it  appeared,  knew  that  the  note  was  a  fotged  one,  sinee,  after  the 

*3931  ^^^^  ^^  ^^  being  a  ^forgery  had  been  communicated  to  him,  he  had  given 

•^  Mrs.  Bull  the  value  of  the  note.     The  note  being  in  the  custody  of  the 

officer  of  the  bank,  who  had  placed  it  in  the  hands  of  the  plaintiff,  merely  for  the 

gurpose  of  inquiring  whether  it  had  passed  through  his  handu,  the  plaintiff  was 
ound  to  return  it;  and  his  keeping  it,  and  preventing  further  inquiry,  was  in  itself 
a  ground  of  suspicion.  The  plaintiff  could  not  retain  the  note,  unless  it  were  to 
be  laid  down  as  law,  that  every  person  to  whose  possession  a  forged  note  was 
traced,  had  a  right  to  keep  it. 

Lord  Ellenborougm,  in  the  course  of  the  cause,  more  than  once  intimated 
his  decided  opinion,  that  the  conduct  of  the  defendant,  in  point  of  law,  could 
not  be  justified.  The  possession,  which  was  made  felonious  by  the  statute, 
was  to  be  understood  of  an  original  possession  of  a  note  obtained  by  unlawful 
means.  This  he  considered  to  be  so  clear,  that  to  press  a  commitment,  under 
circumstances  like  the  present,  was  such  a  crasaa  ignorantiOf  that  it  amounted 
to  malice.  No  circumstances  of  fraud,  or  misrepresentation  of  any  kind,  on  the 
part  of  the  plaintiff  had  been  proved :  his  was  the  common  case  of  taking  a  note 
in  the  usual  course  of  carrying  on  business.  If  the  possession  of  a  note,  under 
these  circumstances,  which  turned  out  to  be  forged,  could  be  deemed  criminal, 
every  one  who  took  a  note  would  take  it  with  a  halter  about  his  neck.  His 
lordship  afterwards  left  it  to  the  jury  to  say  whether,  under  all  the  circumstances 
*3041  ^^  ^^  ^^'^'  *there  existed  any  probable  ground  to  warrant  the  defendant 
-^  in  making  such  a  charge.  If  any  thing  had  been  done  on  the  part  of 
the  plaintiff  to  warrant  reasonable  suspicion  that  the  note  had  originally  come 
into  his  possession  for  an  improper  and  illegal  purpose,  tlie  defendant  would  be 
entitled  lo  their  verdict ;  but  if,  on  the  other  hand,  the  plaintiff  had  done  no 
more  than  any  other  man  would  naturally  have  done  to  secure  his  own  interest, 
and  had  been  guilty  of  no  disguise,  concealment,  or  misrepresentation,  then  there 
was  no  probable  ground  for  preferring  a  chai^fe  against  the  plaintiff,  of  his  having 
obtained  possession  of  the  note  feloniously ;  and  they  ought  to  find  a  verdict  for 
him.  The  note,  it  appeared,  had  been  paid  in  the  usual  course  of  business, 
and  when  applied  to  by  the  defendant,  he  had  withheld  no  information.  It  was 
to  be  presumed,  that  he  had  received  it  from  Gaubold^  as  he  had  stated ;  for 
if  he  had  not,  or  if  there  had  been  no  such  person  as  Gaubold,  evidence  to  that 
effect,  would,  no  doubt,  have  been  adduced  on  the  part  of  die  defendant  The 
plaintiff  had  paid  the  note  to  Mrs.  BuU^  and  when  it  came  again  into  his  pos- 
session he  had  paid  the  amount  to  her ;  he  had,  therefore  an  interest  in  the 
possession  of  the  note.  The  Bank  of  England  had  then  no  authority  to  take 
the  note  out  of  his  hands.  If  he  had  been  guilty  of  any  misrepresentation,  there 
might  have  been  some  reason  for  supposing  that  the  note  came  illegally  into  his 
hands ;  but  otherwise,  he  had  a  right  to  keep  it  till  there  was  some  authority  to 
0OQK-]  ^^^  i^  ^'^^  bira.  The  Bank  of  England  had  *every  possible  means 
-^  of  acquiring  information,  and  if  they  did  not  avail  themselves  of  those 
means,  its  officers  were  responsible  for  the  errors  which  they  committed.  Al- 
though the  agents  of  the  Bank  of  England  might  have  fallen  into  a  common 
error  with  the  magistrate  on  the  subject,  that  would  not  supply  any  probable 
cause  for  making  the  charge.  When  the  note  came  again  into  ttie  possession 
of  the  plaintiff,  without  any  stipulation  on  his  part  to  return  it,  he  had  a  property 
in  it,  or  at  least  a  possession  of  it,  of  which  the  bank  had  no  right  to  deprive 
him.  There  could,  indeed,  be  no  such  thing  as  property  in  a  forged  note.  In 
a  case  before  Lord  Mansfield,  it  had  been  so  held;  and  if  a  forged  note  had 
been  tendered  at  the  bank,  the  bank  might,  possibly,  have  been  justified  in  de- 
stroying it,  on  the  ground  that  it  was  competent  to  any  one  to  destroy  it  as  a 
nuisance.  In  the  case  before  Lord  Manafieldj  it  had  been  contended  that  the 
plaintiff  was,  at  least,  entiUed  to  recover  the  value  of  the  paper;  but  Ijord 
Mamfidd  disposed  of  that  point,  by  leaving  it  to  the  jury  to  say,  whether  they 
oottld  find  that  it  was  worth  the  amount  of  the  smallest  denomination  of  EnglUh 
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coin.  His  lordship,  after  commenting  very  fully  upon  all  the  facts  of  the  case^ 
left  it  to  the  jury  to  say,  whether  were  had  been  any  probable  cause  for  the 
charge. 

Verdict  for  the  plaintiff,  damages  60L 

Scarlett^  Broderickf  and  Chitty^  for  the  plaintiff. 
Toppings  Gumej/t  an(*  Boionqueit  Serjt.,  for  the  defendant. 


EDWARDS  V.  BRIDGES  et  al.  [*396 

Although  A,  cohabits  with  £.,  and  assumes  his  name  and  passes  for  his  wife,  and  pennits 
him  to  appear  to  be  the  owner  of  the  furniture  of  the  house  in  which  they  live,  the  fur- 
niture, being  her  property,  is  not  liable  to  be  taken  under  an  execution  against  B, 

This  was  an  action  by  the  plaintiff  against  the  defendants  for  breaking  and 
entering  her  bouse,  and  taking  her  goods,  dtc. 

The  defendants,  as  sheriffs  of  Jkfiddleaex,  had  seized  and  sold  the  goods 
under  a  writ  of  execution  against  the  goods  of  one  Salmon.  It  appeared  that 
the  greatest  part  of  the  goods  which  had  been  seized  and  sold  had  formerly  be- 
longed to  the  late  husband  of  the  plaintiff.  After  his  death  Salmon  took  the 
house  in  which  the  goods  had  been  seized,  and  had  lived  there  for  some  time 
with  the  plaintiff,  who  passed  as  his  wife.  It  also  appeared,  that  when  the 
officer  went  to  the  house  to  levy,  as  he  supposed,  upon  the  goods  of  Salnum^ 
the  plaintiff  represented  herself  to  be  his  wife,  but,  before  the  seizure  and  sale, 
claimed  great  part  of  the  goods  as  her  own  property. 

It  was  contended  on  the  part  of  the  defendants,  that  since  Salmon,  had 
remained  in  the  visible*  possession,  and  as  the  ostensible  owner  of  the  goods, 
and  since  the  plaintiff  had  represented  herself  to  be  his  wife,  she  could  not 
now  complain  that  the  goods  had  been  seized  under  an  execution  against 
him;  but-— 

Abbott,  J.,  was  of  opinion,  that,  in  point  of  law,  the  circumstance  of  the 
plaintiff's  having  lived  with  *S{dmon  as  his  wife,  and  having  answered   r^oM 
to  his  name,  did  not  render  them  liable  to  an  execution  against  him,  ^ 
and  therefore  that  the  only  question  was  as  to  the  value  of  the  goods.t 

Verdict  for  the  plaintiff,  damages  120/. 

Marryatt  and  Richardwn^  for  the  plaintiff. 
Topping  and  Holt^  for  the  defendants. 

t  This  case  and  others  of  a  similar  nature,  seem  to  turn  upon  a  distinction  on  the  subject 
of  admissions  and  representations  made  by  the  party  ogainsi  whom  the  evidence  is  offered, 
which  has  been  adverted  to  in  a  former  note,  vit.  where  the  party  by  his  representation 
obtains  credit  or  acquires  an  advantage,  as  against  the  person  who  afterwards  insists  that 
he  is  bound  by  such  representation,  his  admission  \%  eonelunive;  but  where  no  such  credit 
is  given  or  advantage  derived,  and  there  is  no  breach  of  faith  in  receding  from  the  repre- 
sentation so  eiven,  then,  although  it  is  evidence  of  the  fact  against  the  party  who  made  it, 
it  is  not  conclusive  evidence.  If,  in  the  above  case,  Salmon  had  become  bankrupt, 

the  question  as  between  the  plaintiff  and  his  assignees  would  have  been  very  different; 
they  would  probably  have  been  entitled  to  the  property  under  the  at.  21  J.  1.  c.  19,  s.  U. 
See  Mact  v.  Cadellt  Cowp.  232. 
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Adjourned  Sittings  after  Trinity  Terms  5S  Geo.  IIL,  1818. 


GUILDHALL. 


WRIGHT  V.  HAY. 

Ine  ura«»er  and  payee  of  a  bill  of  exchange,  after  it  haa  become  due,  indorses  it  to  B,,  on 
condition  that  ne  will  take  up  certain  bills  discounted  by  the  payee.  B,  does  not  take 
up  the  bills,  but  transfers  the  bill  in  question  to  C,  the  latter  may  recover  against  the 
acceptor. 

Thw  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
dated  November^  1815,  for  the  payment  of  258/.  to  the  order  of  the  drawer, 
three  months  after  date. 

On  the  part  of  the  defendant,  Jeffriet  the  drawer  and  indorser  of  the  bill 
was  called,  who  stated  that  the  defendant  was  indebted  to  him  to  the  amount  of 
the  bill,  and  that  he  had  given  him  time  for  payment  by  three  instalments  of 
S6l.  each,  one  of  which  had  been  paid,  and  Uie  others  had  not  become  due; 
that  being  indebted  to  a  person  of  the  name  of  Buckly  in  the  sum  of  130/.  and 
*a9d1  ^P^^B>  *^®  h^^  indorsed  the  bill  to  him  eleven  months  after  it  had 
^  become  due,  as  a  security ;  informing  him,  at  the  same  time,  of  the 
indulgence  granted  to  the  defendant,  Buckly  undertaking  to  pay  certain  bills' 
which  had  Wn  discounted  by  Jeffries,  which  he  had  afterwards  omitted  to  do. 

The  plaintiff  claimed  as  the  indorsee  o(  Jeffries;  and,  upon  cross-exam inatioUy 
il  appeared  that  the  stipulation  for  giving  time  to  the  defendant  was  in  writing, 
and  it  was  not  produced.   . 

On  the  part  of  the  defendant  it  was  contended,  that  since  the  bill  was  placed 
in  Buckly* s  hands  by  way  of  security,  and  upon  a  condition  which  he  did  not 
peiform ;  and  since  the  indorsement  had  been  made  after  the  time  when  the  bill 
tenme  due,  the  plaintiff  could  not  recover.    It  was  also  insisted  that  the  plain*' 
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tiff  could  not  recover,  since  the  extended  time  granted  to  the  defendant  had  not  * 
expired;  but — 

Abbott,  J.,  wa&  of  opinion,  that  the  plaintiff  was  entitled  to  leoover:  since 
the  agreement  was  in  writing,  and  had  not  been  produced,  it  was  &e  same 
thing  as  if  there  had  been  no  agreement. 


Scarlett  and  F,  Lawes^  for  the  plaintiff. 
Topping  and  CampbMt  for  the  defendant. 


Verdict  for  the  plaintiff. 


•SIDAWAYS  et  al.  v.  TODD  et  al.  [♦400 

A.  deposits  goods  in  the  warehouse  of  J?.,  ■  wharfinger,  for  the  purpose  of  sale  hj  B.,  who 
is  paid  lOi.  per  afiitieiii  for  warehouse  rent,  and  receiTes  a  oommission  on  the  sale.  B. 
havinff  insured  the  goods,  which  are  afterwards  burnt  in  the  warehouse,  and  having  re- 
ceived the  amount  irom  the  insurer,  is  liable  to  il.  for  so  much  money  had  and  received 
to  his  use. 


A.  deposits  goods  in  the  warehouse  of  B,t  a  wharfinger,  and  pays  an  annual  rent  for  part 
of  a  particular  warehouse,  B.  removes  the  goods  into  another  warehouse,  where  they 
are  burnt;  fiksre,  whether  B.  is  liable  to  A.  for  the  amount. 

This  was  a  special  action  of  assumpsit  against  the  defendants,  who  were 
wharfingers,  for  having  improperly  and  negligently  removed  97  bags  of  nails 
belonging  to  tlie  plaintiffs  from  the  warehouse  in  which  they  ought  to  have  beea 
kept  into  another  warehouse,  where  they  were  destroyed  by  fire. 

It  appeared  tliat  the  plaintiffs  were  manufacturers  of  nails  in  the  country^ 
and  that  they  had  been  in  the  habit  of  transmitting  quantities  of  nails  to  the 
defendants,  who  were  wharfingers  in  London^  which  the  defendants  from  time 
to  time  sold  for  the  plaintiffs,  and  charged  them  at  the  rate  of  24.  a  bag  for 
keeping  the  nails  in  their  wharehouse,  and  also  a  commission  upon  the  sale. 
In  the  course  of  tlie  year  1810,  the  parties  altered  their  mode  of  dealing;  and 
it  appeared  from  a  letter  written  by  the  defendants  to  the  plaintiffs,  that  they 
intended  to  charge  at  the  rate  of  10/.  per  annum  as  rent  for  the  room  in  which 
the  nails  were  deposited.  Some  time  after  this  the  defendants  found  it  more 
convenient  to  place  the  nails  in  another  warehouse,  which  was  more  accessible 
by  land,  and,  after  the  removal,  a  fire  broke  out  in  the  new  warehouse,  and  the 
nails  were  destroyed. 

*It  was  contended,  on  the  part  of  the  plaintiffs,  that  since  rent  had  riF4Ai 
been  paid  for  the  use  of  the  particular  warehouse  in  which  the  nails  ^ 
had  been  originally  deposited,  the  defendants,  on  removing  them,  had  taken 
upon  themselves  the  burthen  of  answering  for  their  security,  and  were 
responsible  for  the  loss  occasioned  by  the  fire.  Evidence  was  also  adduced 
on  the  part  of  the  plaintiffs,  tending  to  show  that  those  very  goods  had  been 
insured  by  the  defendants,  and  that  the  amount  of  the  nails  had  been  received 
from  the  insurers. 

On  the  part  of  the  defendants,  evidence  was  adduced  to  show  that  the  nails 
which  had  been  insured  were  the  property  of  the  defendants ;  and  it  was  oon« 
tended  that,  as  wharfingers,  the  defendants  were  not  responsible  for  any  loss  by 
fire;  it  was  also  contended  that  since,  in  general,  a  wharfinger  was  not  liable  in 
such  case,  there  was  nothing  to  render  the  defendants  liable  here,  since  there  had 
been  no  agreement  for  keeping  the  goods  in  any  sjyecific  warehouse,  and  the 
defendants  had  a  right  to  keep  them  where  it  was  most  convenient  to  theni* 
selves. 

.  Abbott,  J.,  was  of  opinion,  that  in  point  of  law,  a  wharfinger  was  not 
responsible  for  goods  which  were  casually  burnt  upon  the  premisesi  and  ssV 
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that  it  had  been  so  decided  in  a  case  which  be  recollected  to  have  been  tried 
before  Lord  Kenyan.  He  was  of  opinion,  that  the  plaintiffs  were  clearly 
*4021  *^°^^^  ^  recover  the  sum  received  from  the  insurers,  in  respect  of  the 
-'  nails,  in  case  the  jury  should  be  of  opinion  that  the  defendants  had  in 
fact  insured  the  property  of  the  plaintiffs,  and  had  received  the  value  from  the 
insurers.  With  respect  to  the  question  whether  the  defendants  had  incurred  a 
special  responsibility,  (which  did  not  attach  to  them  as  wharfingers,)  by  remov- 
ing the  nails  from  the  particular  warehouse  in  which  the  nails  had  been  deposited, 
and  in  respect  of  which  rent  had  been  charged,  he  said  that  it  might  be  suh^ 
sequently  considered,  but  that  at  present,  he  should  permit  the  plaintiff  to  take 
a  verdict. 

The  jury  found  for  the  whole  of  the  demand,  subject  to  be  reduced  to  the 
amount  received  from  the  insurer,  in  case  the  court  should  be  of  opinion  that 
it  ought  to  be  so  reduced* 


In  the  course  of  the  cause  it  was  objected,  that  the  plaintiffs  were  precluded 
by  their  bill  of  particulars  from  recovering  under  the  count  for  money  had  and 
received.     The  bill  of  particulars  was  in  this  form. 

^  The  plaintiffs  seek  to  recover  the  sum  of  548/.  of  which  they  claim  the 
sum  of  30/.  for  nails  sold  by  them  to  the  defendants,  and  the  sum  of  512/.  for 
97  bags  of  nails,  delivered  by  them  to  the  defendants  and  not  accounted  for, 
which  several  sums  of  money  they  seek  to  recover,  under  all  or  any  of  the 
counts  of  the  declaration  which  may  be  applicable." 

MOSl  *Abbott,  J.,  was  of  opinion,  that  since  the  plaintiffs  referred  to  the 
-'  counts  of  the  declaration,  and  intimated  their  intention  to  call  in  aid  such 
of  them  as  might  be  necessary,  they  were  entitled  to  avail  themselves  of  the 
count  for  money  had  and  received,  to  recover  such  monies  as  had  been  received 
in  respect  of  the  subject  matter  specified  in  the  bill  of  particulars. 

Scarlett  and  V,  Lowes,  for  the  plaintiffs. 

MarrycUt  and  Campbell^  for  the  defendants. 


Administratrix  of  PENRY  «.  BROWN. 

A  tenant  of  a  house,  covenanting  to  keep  in  repair  the  premises  and  all  erections,  build* 
ings,  and  improvements  erected  on  the  same  during  rne  term,  and  to  yield  up  the  same 
at  the  end  of^the  term,  cannot  remove  a  veranda  erected  during  the  term,  the  lower  part 
•f  which  is  afiixed  to  the  ground  by  means  of  posts. 

This  was  an  action  on  a  covenant  in  a  lease  of  a  house,  by  which  the  de» 
fendant  covenanted  to  repair  and  keep  in  repair,  the  premises  and  all  erectioni» 
buildings,  and  improvements  which  might  be  erected  thereon  during  the  terd^ 
and  yiAd  up  the  same  in  good  and  sufficient  repair,  &c. 

It  appeared  that  during  the  term,  the  defendant  had  erected  a  veranda,  the 
lower  part  of  which  was  attached  to  posts  which  were  fixed  in  the  ground, 

Abbott,  J.,  was  of  opinion,  that  this  veranda  fell  within  the  terms  of  thi 
Mnrenant,  and  that  the  defendant  could  not  remove  any  part  of  it. 

Verdict  for  the  plaintiff  for  the  value  of  the  veranda. 

Campbell  and  Mauie^  for  the  plaintiff. 

Marryatt  and  Lawety  for  the  defendant. 
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•ROGERS  V.  POPKIN. 

A.  executes  a  warrant  of  attorney  to  J?,  to  enter  up  judgment  and  take  oat  ezecntion, 
with  a  defeasance  on  payment  of  a  certain  sum  of  money.  J?.,  after  payment  of  this 
money,  enters  up  judgment  and  takes  A.  in  execution.  A.  moves  tne  court  to  set 
aside  the  judgment  ana  execution,  and  after  a  rule  nisi  has  been  obtained,  the  whole 
Is  referred  to  a  barrister,  who  awards  that  nothing  was  due  to  B.  when  he  entered  up 
the  judgment,  and  that  the  judsraent  and  the  warrant  of  attorney  shall  be  set  aside. 

A.,  in  an  action  of  trespass  and  false  imprisonment  against  B,,  who  pleads  the  general  issue 
only,  is  entitled  to  recorer. 

This  was  an  action  against  the  defendant,  an  attorney,  for  an  assault  and 
ialse  imprisonment. 

It  appeared  that  the  plaintiff,  who  was  a  silversmith,  in  the  spring  of  the 
year  1817,  had  had  some  dealings  with  the  defendant,  relating  to  some  bills  of 
exchange,  and  that  the  plaintiff  had  eventually  executed  a  warrant  of  attorney 
to  enable  the  defendant  to  enter  up  judgment  for  the  sum  of  300/.,  with  a  de- 
feasance conditioned  for  the  payment  of  150/.  On  the  28th  of  February^  1818, 
the  defendant  having  entered  up  judgment  on  the  warrant  of  attorney,  sued  out 
a  capitis  ad  satiafaeiendum  against  the  plaintiff,  indorsed  to  levy  164/.,  besides 
fees,  poundage,  kc. 

The  plaintiff  was  arrested  on  this  writ,  on  the  13th  of  March^  1818,  and 
remained  in  custody  till  the  20th  of  that  month,  when  ho  was  liberated  under  a 
judge's  order  on  depositing  the  money  in  the  hands  of  the  sheriff.  In  the 
course  of  the  next  term,  a  rule  nm  was  obtained  by  the  plaintiff,  calling  upon 
the  defendant  to  show  cause  why  the  money  thus  deposited  in  the  hands  of  the 
sheriff  should  not  be  paid  over  to  the  plaintiff,  and  why  the  judgment  and  war- 
rant of  attorney  should  not  *be  set  aside  on  the  ground,  that  the  whole  r^AnK 
of  the  debt  had  been  satisfied  before  the  judgment  was  entered  up  and  ^ 
execution  taken  out.  Upon  showing  cause  against  this  rule,  it  was  agreed  that 
the  whole  matter  should  be  referred  to  a  gentleman  at  the  bar,  who  should  have 
power  to  award  whether  any  and  what  part  of  the  rule  should  be  made  absolute, 
and  that  such  part  as  he  deemed  it  proper  to  make  absolute,  should  accordingly 
be  made  absolute,  upon  a  motion  to  that  effect,  requiring  only  counsel's  signa- 
ture.  The  referee  afterwards  made  his  award,  statiiu^  that  nothing  remained 
due  upon  the  warrant  of  attorney  and  defeasance,  at  me  time  when  the  judg- 
ment was  entered  and  execution  taken  out  and  awarded,  that  the  judgment  and 
warrant  of  attorney  should  be  set  aside,  and  the  plaintiff  then  resorted  to  this 
action,  to  recover  a  compensation  for  the  imprisonment  which  he  ha**  «iuse- 
lessly  suffered ;  these  facts  having  been  proved — 

Topping  for  the  defendant,  objected,  that  the  action  in  its  present  Urm  could 
not  be  supported,  it  ought  to  have  been  an  action  on  the  case,  and  not  of  tres- 
pass, since  at  the  time  of  the  writ  sued  out,  there  was  a  subsisting  judgment 
which  had  not  even  yet  been  set  aside  ;  but — 

Abbott,  J.,  was  of  opinion,  that  the  objection  was  not  tenable,  the  defendant 
having  pleaded  the  ffeneral  issue  only.     If  he  had  pleaded  the  judgment,  and 
the  writ  of  capioB  aa^satisfaciendum^  by  way  of  justification,  the  plain-  rt^na 
tiff  might  have  applied  to  the  court  in  order  to  have  the  judgment  set  ^ 
aside. 

Veruict  for  the  plaintiff,  damages  800/i 

Gumey  and  Comyn^  for  the  plaintiff. 

Topping  and  Etpmune^  for  the  defendant 
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BULKELEY  v.  LORD. 


The  defendant  agrees  to  iruarantee  the  plainrifT  against  any  loss  in  case  his  son  shall 
become  bankrupt,  and  alleges  in  his  declaration  that  his  son  has  become  •  bankrupt* 
he  is  bound  to  show  that  a  commission  of  bankrupt  has  been  sued  out. 

This  was  an  action  of  assumpsit  upon  the  defendant*!  guarantee. 

The  son  of  the  defendant  was  the  owner  of  the  ship  Trinidad,  and  applied 
lo  the  plaintiff,  a  broker,  to  effect  an  insurance  on  the  vessel.  This  the  plain- 
tiff refused  to  do,  until  tfte  defendant  had  given  the  following  guarantee: 

^  Gentlemen — ^As  you  hesitate  to  make  an  insurance  on  my  son's,  Tf,  John*Sf 
interest,  in  the  brig  San  Cuetana^  from  the  Azores  to  America^  and  from 
thence  to  Lisbon,  under  an  apprehension  that  he  may  become  a  bankrupt,  and 
you  may  become  the  losers  for  the  whole,  or  part  of  the  premium,  and  being 
desirous,  for  the  interest  of  my  son's  concerns,  that  the  said  ship  should  be  in- 
sured, I  hereby  ame  to  guaraatee  you  from  any  loss  on  the  said  premium, 
*407l  "^^"^^  ^^'^  bankruptcy  *take  place,  in  which  case  I  will  immediately 
-*  repay  you,  whatever  you  may  have  paid,  to  effect  such  insuranse. 

W.  Loiu>." 

The  son  afterwards  committed  an  act  of  bankruptcy,  by  lying  in  prison  more 
than  two  months,  and  the  plaintiff  was  ready  to  prove  a  debt  owing  by  the  de- 
fendant at  that  time,  upon  which  a  petition  for  a  commission  of  bankrupt  might 
have  been  founded ;  and  that  he  was  a  trader ;  but  no  commission  of  bankrupt 
had  been  taken  out  against  him. 

The  question  was«  whether  imder  these  circumstances,  the  son  was  a  bank- 
rupt within  the  terms  of  the  guarantee,  and  also  within  the  terms  of  the  declara- 
tion, which  alleged  that  he  had  become  a  bankrupt. 

Abbott,  C.  J.,  was  of  opinion,  that  the  son  had  not  become  a  banknipt  aa, 
tJleged  in  the  deckration,  no  commission  having  actually  been  sued  out ;  and 
the  plaintiff  was  accordingly  nonsuited. 


In  the  ensuing  Term,  Topping  moved  to  set  aside  the  nonsuit,  on  the  ground 
tliat  the  son  had  actually  become  a  banknipt  within  the  meaning  of  the  statute 
21  J.  1 .  c.  19.  s.  2.;  and  that  the  effect  of  the  guarantee  did  not  depend  upon 
the  suing  out  a  commission,  since  commissions  were  frequently  sued  out  where 
^  -.  the  parties  aflerwards  turned  out  to  be  perfectly  solvent :  but  the  *evi- 
J  dent  meaning  of  the  guarantee,  was  to  protect  the  plaintiff  against  theT 
insolvency  of  the  son. 

But  the  court  were  of  opinion,  that  the  nonsuit  ought  not  to  be  disturbed. 
If  the  instrument  had  been  capable  of  a  larger  construction  than  that  which  the 
declaration  alleged,  the  larger  construction  ought  to  have  been  declared  upon ; 
but  as  tlie  declaration  was  framed,  there  could  be  no  evidence  of  the  son's 
having  become  a  bankrupt,  without  showing  that  a  commission  had  been  sued 
out.  It  was  possible  that  the  son  might  be  unfortunate  enough  to  commit  an 
act  of  bankruptcy,  although  he  was  perfectly  solvent ;  but  it  could  not  be  the 
meaning  of  the  guarantee  to  make  the  father  responsible  in  such  case,  no  com* 
mission  being  sued  out.  The  court,  however,  were  bound  to  decide  upon  »he 
declaration ;  but  wished  it  to  be  understood  that  they  did  not  intimate  that  the 
guarantee  would  bear  a  larger  construction  than  that  which  had  been  adopted 
m  the  declaration. 

tSee  Wilson. 
Vol.  m.— ^0. 
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THOMAS  V.  COOKE. 

A.,  by  parol,  lets  a  house  to  B,,  who  underleU  to  C.  A.,  with  B.*«  assent,  accepts  C,  is 
his  tenant,  and  receives  rent  from  him :  A.  cannot  afterwards  recover  against  J.,  sinca 
the  privity  of  estate  is  destroyed. 

This  was  an  action  of  assumpsit  to  recover  the  sum  of  20/.  for  the  use  and 
occupation  of  a  house. 

*  Thomas  let  the  house  in  question  to  Cooke^  and  the  latter  undeilet  p^^qa 
the  premises  to  Perka,     The  rent  being  in  arrear,  Thomcu  distrained  L 
upon  Perks^  who  gave  a  bill  of  exchange  for  the  amount. 

71ioma9  then  said,  that  he  would  have  nothing  more  to  do  with  Cooke^  and 
took  the  bill  of  exchange  in  discharge  of  the  rent.  After  this  the  plaintiff  again 
distrained  upon  Perks^  and  then  brought  an  action  against  Cooke  for  the  rent 
now  claimed. 

The  questionN  was,  whether  Cooke  still  remained  liable  as  the  tenant  of 
Tliomas. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that  in  point  of  law,  the  tenancv 
of  Cooke  still  subsisted,  since  the  Statute  of  Frauds,  29  C.  2.  c.  3.  s.  7.,  pro- 
vides that  *'  no  lease,  or  term  of  years,  or  any  uncertain  interest  of  or  in  any 
messuages,  lands,  tenements,  or  hereditaments,  shall  be  surrendered,  unless  by 
deed,  or  note  in  writing,  or  by  act  and  operation  of  law."  And  the  case  of 
JdoUett  V.  Bravne,  2  Gampb.  103,  was  cited. 

Abbott,  J.,  left  it  to  the  jury  to  say,  whether  the  plaintiff,  afler  the  distress, 
had  not  accepted  Perks  as  his  tenant,  with  the  assent  of  Cooke.     The  jury 
finding  in  the  affirmative,  the   plaintiff  was  nonsuited,  with  leave  to  rf^iA 
move  the  court  to  *set  aside  the  nonsuit,  and  enter  a  verdict  for  the  ^ 
plaintiff. 


In  the  ensuing  term,  Topping  moved  accordingly ;  but  the  court  were  of 
opinion,  that  the  circumstances  constituted  a  surrender  by  operation  of  law. 
If  a  lessee  assign,  and  the  lessor  accept  the  assignee  of  the  lessee  as  his  tenant, 
that  in  point  of  law  puts  an  end  to  the  privity  of  estate  between  the  lessor  and 
the  lessee,  and  the  lessee  cannot  bring  an  action  of  debt,  because  the  privity  of 
estate  is  destroyed.  A  landlord  cannot  have  two  tenants  at  the  same  time ;  and 
here  the  plaintiff  had  made  his  election  to  take  Perks  as  his  tenant.  In  the  case 
of  MoUelt  V.  Brayne^  there  was  nothing  but  a  parol  surrender,  but  here  there 
was  not  only  a  declaration  on  the  part  of  Thomas^  that  Cooke  should  no  longer 
be  his  tenant;  but  another  person  comes  in  and  is  accepted  as  tenant,  and  the 
jury  found  that  this  was  assented  to  by  Cooke,  It  is  a  rule  of  law,  that  the 
acceptance  of  a  subsequent  lease  by  parol,  operates  as  a  surrender  of  a  former 
lease  by  deed.  If,  therefore,  a  new  lease  had  been  granted  to  Cooke^  that 
would  have  been  a  surrender  of  the  former  lease :  now,  Cooke  having  put  in 
another  tenant,  a  demise  is  made  by  Thomas,  which  could  not  be  without  a 
surrender  of  the  first  lease  ;  and  therefore,  when  Cooke  assented  to  the  substi- 
tution, and  the  jury  found  that  he  did  assent,  the  effect  was  the  same  as  if 
Cooke  had  actually  ^surrendered  the  former  lease.  The  court  also  r»4i] 
referred  to  the  case  of  Phipps  v.  Sculthorpe^  1  Ba.  Sp  A.  Rep,  50.t         ^ 

Rule  refused. 

t  See  Stone  v.  Whiting,  ^upra^  vol.  ii.  p.  235,  and  the  cases  there  cited. 
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LANCASTER  SUMMER  ASSIZES. 


REES  et  al.  v.  WARWICK, 

The  drawee  of  a  bill  of  exchange  being  advised  of  the  drawing  of  the  bill  hj  the  drawer, 
and  requested  to  honor  it,  answers  by  letter  that  '*  the  bill  shall  meet  attention,*'  this 
does  not  amount  to  an  acceptance,  although  it  appears  that  in  other  instances  the 
drawee  has  used  the  same  expression  when  bills  have  been  drawn  upon  him. 

This  was  an  action  broiight  by  the  plaintiffs  as  the  indoirsees  of  a  bill  of 
exchange,  against  the  defendant  as  the  acceptor. 

The  bill  in  question  was  dated  May  the  3d,  1816,  and  was  drawn  by  CeeU 
4*  Co,  upon  the  defendant  for  the  sum  of  100/.,  payable  two  months  after  date, 
to  the  onler  of  Johnson  4*  Co»9  for  value  received. 

The  only  question  was,  whether  the  bill  had  been  accepted  by  the  defendant. 
On  the  4th  of  May,  (the  day  afler  the  drawing  of  the  bill,)  a  letter  was  sent  by 
the  drawers  to  the  defendant,  advising  him  that  the  bill  had  been  drawn  upon 
him,  and  requesting  him  to  honor  it  On  the  6th  of  May  the  defendant  wrote 
to  the  drawers,  stating,  *'  Your  bill  for  100/.,  payable  to  fV,  Johnson  4*  Co. 
*4121  '^^^  ^^^^  attention."  Upon  the  receipt  of  the  last  *letter,  it  was  com- 
•J  municated  to  Johnson  for  his  satisfaction,  but  it  had  then  been  indorsed 
to  the  plaintiff.  In  order  to  show  that,  by  the  terms  used  in  the  letter,  the 
defendant  meant  to  accept  it,  other  letters  of  his  relating  to  bills  drawn  npon 
him,  were  given  in  evidence,  in  some  of  which  he  used  the  expressions,  «*  they 
shall  meet  protection,"  and  **  shall  have  attention." 

It  was  objected,  1st,  that  the  letter  did  not  amount  to  an  acceptance,  because 
it  was  written  to  the  drawers  of  the  bill,  and  not  to  the  indorsees ;  and  2dly, 
(which  was  the  principal  objection,)  that  the  terms  of  the  letter  did  not  amount 
to  an  acceptance. 

Batlet,  J.,  being  of  that  opinion,  leA  it  to  the  jury  to  say  whether  the  letter 
amounted  to  an  acceptance ;  and  they  being  of  opinion  that  it  did  not,  the  plain* 
tiff  was  nonsuited. 


In  the  ensuing  term  Richardson  moved  in  the  Court  of  K.  B.  for  a  new 
trial,  contending,  on  the  authority  of  Powdl  v.  Monnier,  I  Atk.  611,  and  of 
Wynne  v.  Raikes,  5  East,  514,  that  an  existing  bill  of  exchange  might  be  accept- 
ed by  a  letter  written  to  the  drawer,  although  it  had  passed  out  of  the  hands  of 
the  drawer.  And  secondly,  tliat  in  the  present  case  there  had  been  a  sufficient 
*41^1  acceptance,  since  no  particular  form  of  words  is  *neces8ary  to  constitute 
J  an  acceptance,  and  there  was  enough  to  indicate  an  intention  on  the  part 
of  the  defendant  to  accept  the  bill ;  but  the  court  were  of  opinion,  that  the  terms 
of  the  letter  did  not  amount  to  an  acceptance,  and  the  rule  was  refused.! 

t  Abbott,  L.  C.  J.  I  have  no  desire  to  break  in  upon  the  authority  of  the  two  cases 
which  have  been  cited,  but  if  a  letter  is  to  be  considered  as  amounting  to  an  acceptance, 
the  intention  to  accept  ought  to  be  expressed  in  clear  une(|uivocal  terms.  They  were  of 
that  nature  in  those  two  cases,  but  here  the  phrase  which  is  relied  upon  as  an  acceptance, 
is,  to  say  the  least,  ambiguous ;  it  may  mean  nothing  more  than  this, — I  will  look  into 
the  accounts  between  us, — ^I  will  attend  to  the  request  so  far  as  to  inquire  and  examine. 
If  it  could  have  been  shown  that  the  words  bore  this  peculiar  meaniiig.  which  is  sought 
to  be  affixed  to  them,  in  the  mercantile  world,  it  might  have  been  sufficient,  but  this  has 
not  been  done.  The  evidence,  however,  such  as  it  was,  was  fit  for  the  consideration  of 
the  jury ;  and  they  were  asked  by  the  learned  Judge  who  tried  the  cause,  whether  they 
amounted  to  an  acceptance,  and  they  were  of  opinion  that  they  did  not. 
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HoLEOTDt  J.  I  am  of  the  Mine  opinion.  The  Tery  cirenmstanee  of  iu  having  been  lo 
often  lamented  that  a  bill  of  ezehaa^  might  be  accepted  by  letter,  and  by  any  other 
means  than  by  writing  on  the  face  of  it,  on  account  of  the  inconTonience,  afforaa  a  atrong 
reason  why  we  ahould  not  admit  this  letter  to  be  equivalent  to  an  acceptance.  The  words 
"  shall  meet  due  attention,"  do  not  import  that  the  bill  shall  either  be  paid  or  aeceptedi 
they  import  no  more  than  that  the  request  shall  meet  with  that  attention  which  the  dnwe? 
had  a  right  to  expect,  and  it  does  not  appear  firon^  the  other  OTidenoe  in  the  caaee  that 
they  were  meant  to  be  used  in  the  lense  of  an  acceptaaoe. 


CASES 

ARGUED  AND  DECIDED 

NISI  PRIUS, 

Df  THB 

COURT  OF  KING'S  BENCH. 

AT  THB 

First  Sittings  after  Michaelmas  Term,  59  Geo.  III.,  1818. 


WESTMINSTER. 


OOSSHAM  V.  GOLDNET  et  aL 

Upov  a  plea  in  abatament,  that  the  promisee  were  made  jointljr  with  A.  B.  and  otl^ara, 

A,  B.\m9,  competent  witness  for  the  plaintiff. 

This  wad  ait  action  brought  by  the  plaintifT  to  recover  the  sum  of  400/.  for 
work  and  labor  done  by  him  as  an  accomptant  for  the  two  defendants,  Goldnty 
and  Drumnwnd,  The  defendants  had  pleaded  in  abatement,  that  the  pro- 
mises had  been  made  by  them  jointly  with  six  other  persons,  specified  in  the 
plea,  induding  one  of  uie  name  of  Barrow^  and  issue  had  been  joined  upon 
this  plea. 

*4151  *It  appeared  that,  for  the  purpose  of  investigating  the  affauv  of  the 
-^  Bristol  Vock  Company,  a  committee,  consisting  of  nine  persons,  had 
been  appointed,  one  of  whom  was  Mr.  Barrow,  and  another  of  whom  was 
then  dead,  and  that  the  plaintiff  had  been  appointed  an  accomptant  for  the  pur- 
pose of  investigating  the  affairs,  at  a  salary  of  10/.  per  month,  by  an  instrument 
signed  by  the  two  defendants.  The  principal  question  was,  whether  Mr.  Bar^ 
row  had  ever  accepted  the  office  of  member  of  diis  committee  ;  and  the  counsel 
for  th^  plaintiff,  in  order  to  disprove  this,  and  thereby  to  negative  the  plea,  called 
Barrow  as  a  witness. 

Scarlett,  on  the  part  of  the  defendant,  objected  that  he  was  incompetent, 
being  interested  to  procure  a  verdict  for  the  plaintiff  against  the  present  defend- 
which  would  exonerate  himself;  but— 

Batlet,  J.,  held  that  he  was  a  competent  witness,  since,  if  the  plaintiff  sao- 
l,  he  wonld  still  be  liable  to  make  contribution  to  the  preaent  defendants, 
ia  case  be  was  really  a  partner,  and  the  present  record  would  not  be  evidoKe 

« B  (400) 
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in  an  action  brought  by  them  against  him,  to  show  that  they  alone  were  liable. 
And  the  evidence  waa  accordingly  admitted. 

Tlie  case  was  afterwards  led  to  the  jury,  upon  the  question,  whether  Bar- 
row had  ever  assented  to  his  Mection  and  accepted  the  office.  The  jury  r«4 1  g 
found  for  the  plaintiff.     Damages  400/.  L  ^^^ 

Gurney  and  T\ndal^  for  the  plaintiflf. 

Scarlett  and  Gaselee^  for  the  defendant. 


DELAUNEY  v.  STRICKLAND. 

Where  ^[oods  are  ordered  hj  one  member  of  a  club  for  the  benefit  of  all,  every  member, 
who  eiiher  coocura  in  the  order  or  aubaequently  aMeota  to  it,  ia  liable,  although  the 
member  who  ordered  the  sooda  ia  made  the  debtor  in  the  plaintiff*8  hooka  and  the  bill 
ia  aent  to  him,  unleaa  it  clearly  appear  that  the  plaintiff  meant  to  give  credit  to  that 
member  only. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered. 

It  appeared  that  the  defendant  was  one  of  the  members  of  a  club,  called  the 
^  General  Service  Club,*'  the  business  of  which  had  been  managed  by  the  de- 
fendant and  two  other  gendemen.  Hall  ^  ByalL  Mr.  /fa//,  it  appeared,  had 
ordered  at  different  times,  plate  from  the  defendant,  for  the  use  of  the  society ; 
and  the  defendant  having  some  acquaintance  with  him,  had  credited  liim  with 
the  amount  in  his  books,  and  had  made  out  a  bill  to  him  as  debtor.  Part  of  the 
plate  had  been  sent  to  a  house  in  Arundel' Street^  where  the  club  was  held,  and 
other  part  to  a  house  in  St,  James- Street^  to  which  the  club  had  been  removed. 
It  had  been  used  by  the  members  of  the  club,  and  by  the  defendant  amongst 
Uie  rest. 

On  the  part  of  the  defendant,  it  was  contended,  that  the  credit  had  been  given 
to  Captain  Hall  in  the  first  instance,  and  not  to  the  members  of  the  *so-  r^Ayt 
ciety  at  large,  who  were  a  fluctuating  body ;  and  that  after  this  the  plain-  ^ 
tiff  could  not  shift  the  credit,  and  call  upon  the  present  defendant  for  payment. 

Abbott,  L.  C.  J.,  left  it  to  the  jury  to  say,  whether  the  goods  had  been 
ordered  with  the  previous  concurrence  or  subsequent  approbation  of  the  defend- 
ant ;  for  if  that  was  the  case,  he,  and  all  who  stood  in  the  same  situation,  were 
liable  to  pay  for  the  goods ;  and  whether  the  fact,  that  Captain  Hadt  had  been 
entered  as  the  debtor  in  the  plaintiff's  books,  and  that  the  bill  had  been  made 
out  in  his  name,  were  sufficient  to  convince  them  that  credit  was  given  to  him 
alone. 

The  jury  found  for  the  plaintiff,  damages  102/.  14«. 


WOOD  V.  ROBERTS. 

If  one  creditor,  by  undertaking  to  diacharge  hia  debtor,  induce  another  creditor  to  dis- 
charge that  debtor,  on  receiving  a  compoaiiion  for  hia  debt,  he  camiot  afterwards 
recover  from  that  debtor. 

This  was  an  action  by  the  plaintiff,  who  was  a  brewer,  against  the  defendanty 
a  publican,  to  recover  a  balance  upon  an  account  stated. 

The  plaintiff  having  m*ade  out  a  prima  facie  case,  it  appeared  on  the  part  of  the 
defendant,  that  the  plaintiff  having  taken  possession  of  the  defendant's  prop-  r^jva 
erty,  some  of  which  he  sold,  ^arrangements  had  been  madewith  different  ' 
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ereditoriy  to  reoeiTe  a  compoaition  for  their  respective  debts.  Dtaiy  4*  Henly 
being  crediton  of  the  defendant's,  to  the  amount  of  60/.,  agreed  to  take  30/.  in 
dischaige  of  their  debt,  upon  the  express  condition,  on  the  part  of  the  plaintiff, 
that  he,  taking  the  residue  of  the  property,  would  also  dischaige  the  defendant. 
It  also  appeared  tliat  Deady  4*  ^^'  ^^^  received  20/.*,  part  of  that  sum,  from 
the  plaintiff;  and  that  another  creditor  had  agreed  to  take  10«.  in  the  pound, 
but  without  any  communication  with  the  plaintiff;  and  that  a  warrant  of  attor- 
ney which  had  been  given  by  the  defendant  to  the  plaindff,  as  a  security  for  his 
debt,  had  been  delivered  up  to  the  defendant. 

JUarryait^  for  the  plaintiff,  contended,  that  this  was  no  answer  to  the  action, 
since  there  was  no  general  composition  with  the  creditors,  nor  any  communi- 
cation between  the  plaintiff  and  any  creditor,  except  once  ;  but— 

Abbott,  L.  C.  J.,  in  summing  up  to  the  jury,  stated  his  opinion,  that  if  the 
plaintiff  had,  by  his  undertaking  to  discharge  the  defendant,  induced  any  other 
creditor  to  accept  a  composition,  and  dischaige  the  defendant  from  further 
liability,  he  could  not  aAerwards  enforce  his  claim,  since  it  would  be  a  fraud 
upon  that  creditor.  By  giving  up  the  warrant  of  attorney,  which  the  plaintiff 
held  as  a  security,  he  either  acuially  discharged  the  defendant,  or  he  gave  it  up 
*4101  ^'^  ^  ^^^  ^^  ^induce  other  creditors  to  dischaige  him,  which  was  a 
^  fraud  upon  the  other  creditors;  and  if  so,  in  point  of  law,  the  plaintiff 
would  not  be  entided  to  recover. 

The  jury  found  for  the  defendant. 

Marryait  and  Chitty^  for  the  plamtiff. 

Gumey  and  Reader^  for  the  defendant. 


\ 


KEATING  V.  BULKELY. 


A.  having  an  equitable  title  to  a  house,  under  an  agreement  for  the  lease  of  it,  permits  his 
mistress  to  occupf  it,  it  is  afterwards  agreed  between  them  that  she  shall  take  up  the 
bills  which  he  has  accepted,  in  part  payment  of  the  purchase-roonev,  and  that  the  lease 
■hall  be  assigned  to  her ;  she  remains  m  possession  and  does  not  take  up  the  bills,  and 
marries  the  defendant,  who  occupies  the  nouae.  A,  cannot  recover  against  the  defendant 
for  use  and  occupation. 

This  was  an  action  against  the  defendant,  for  the  use  and  occupation  of  the 
plaintiff's  house. 

The  plaintiff  in  ^pril  1817,  had  agreed  with  Buddings  the  proprietor  of  a 
house  iu  Cleveland-row,  for  the  purchase  of  the  lease  for  the  sum  of  2000/., 
subject  to  a  ground  rent  of  140/.  payable  to  the  crown,  part  of  the  consideration 
was  paid  by  the  plaintiff,  ard  he  gave  bills  for  the  rest,  which  became  due  the 
Deeeinber  following.  In  ^prU  1817,  Mrs.  Mustera  the  plaintiff's  mistress, 
took  possession  of  the  house  by  his  permission,  and  had  resided  there  ever 
since.  Immediately  aAer  this,  the  plaintiff  went  to  Drance,  and  returned  in 
OctobeTf  when  he  found  that  Mrs.  MuBters  was  then  living  in  the  house  with 
•i9nl  ^^®  defendant,  to  *whom  she  was  married  about  Chriaitnas  following. 
-^  An  interview  then  took  place,  between  the  plaintiff  and  Mrs.  MusierBf 
when  she  agreed  to  take  up  the  bills  which  had  been  given  by  the  plaintiff,  for 
the  remainder  of  the  purchase  money  for  the  house,  and  he  gave  directions  that 
Dudding  should  convey  the  house  to  her. 

Mrs.  AhiBterB  had  not  taken  up  the  bills  according  to  her  promise,  and  the 
defendant  had  remained  in  possession  of  the  house  since  Christ  mat  1817,  when 
Ae  married  Mrs.  Musters^  The  plaintiff  attempted  to  prove  notice  to  Uie 
defendant  to  pay  rent  to  the  plaintiff,  but  failed  in  doing  so. 

It  was  objected,  that  since  the  plaintiff  who  had  a  mere  equitable  tide  to  the 
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premises,  aoL  had  shown  no  contract  either  express  or  implied  on  the  part  df 
the  defendant  to  pay  rent,  could  not  recover. 

On  the  part  of  the  plaintiflf  it  was  contended,  tfia(t  althongk  he  had  a  mera 
equitable  title,  yet  since  the  defendant  had  had  a  beneficial  occupation  of  the 
house,  he  was  Uable  in  law  to  pay  for  it  In  support  of  this  position,  the  case 
of  Heam  v.  Tomlin^  Peakes,  N.  P.  G.  192.  was  referred  to,  and  also  the  eaee 
of  Eirkland  t.  Pounsett^  2  Taunt.  145,  and  also  the  case  of  Hall  v.  yaughtm, 
which  was  tried  before  Mr.  J.  Holroyd^  at  the  last  assizes  for  Herefardshtn^ 
and  which  had  since  been  discussed  before  the  Court  of  Exchequer. 

*Abbott,  L.  C.  J.,  was  of  opinion,  that  the  plaintiff  was  not  entitled  r»^21 
to  recover.  There  had  been  no  demand  made  upon  the  defendant  for  ^ 
the  payment  of  rent;  and  no  evidence  of  any  acknowledgment  by  him  of  the 
plaintiff's  title  to  the  house,  and  for  any  thing  that  appeared,  he  might  have 
conceived  himself  to  be  legally  entitled  to  the  house.  It  did  not  appear  that 
there  was  any  contract  express  or  implied  to  pay  rent  for  the  hoose,  and  under 
the  circumstances  it  was  impossible  to  say,  whether  the  contract  was  to  pay 
rent  or  to  pay  for  the  house.  If  a  communication  had  been  made  to  the  de* 
fendant,  that  the  plaintiff  insisted  upon  the  payment  of  rent,  and  he  had  after* 
wards  remained  in  the  house,  it  might  possibly  have  been  inferred,  that  he  in* 
tended  to  pay  the  rent.  Aj  the  case  stood,  however,  there  was  nothing  from 
which  any  contract  could  be  inferred,  to  pay  rent  for  a  year,  month,  wedc,  or 
any  other  period. 

Plaintiff  nonsuited. 

Scarlett  and  Tancredt  for  the  plaintiff^ 

Maryattf  for  the  defendant. 
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A  landlord  having  givfin  notice  to  faia  leraeo  (under  a  coTenant  in  the  feaae)  that  he  would 
re-enter  if  the  premtaes  were  not  put  into  repair  within  three  moniha,  if  an  auctioneer 
aeii  the  lease  without  communicating  the  notice  to  the  vendee,  the  latter  maj  recover 
hia  deposit  from  the  auctioneer,  although  he  knew  the  dilapidated  atate  of  the  premises 
at  the  time  of  sale. 

This  was  an  action  of  assumpsit,  brought  against  the  defendant,  an  auc- 
tioneer, to  recover  the  amount  of  a  deposit  paid  on  the  purchase  of  certain  lease- 
hold premises,  which  the  defendant  had  sold  by  auction,  and  of  which  the 
plaintiff  had  become  the  purchaser. 

.  The  premises,  which  consisted  partly  of  a  public  house,  and  other  buildings, 
were  at  the  time  of  the  sale  in  a  very  dilapidated  state,  and  by  the  terms  of  me 
original  lease,  the  lessor  was  entitled  to  re-enter,  in  case  the  premises  were 
not  put  into  repair  within  the  space  of  three  months  next  aAer  notice  given  to 
the  lessee  to  that  effect.  Notice  to  repair  had  been  served  upon  the  lessee, 
(the  vendor,)  on  the  day  before  the  sale,  but  this  circumstance  had  not  been 
communicated  to  the  present  plaintiff,  and  he  had  afterwards  been  ejected  from 
the  premises,  in  consequence  of  the  breach  of  covenant. 

On  the  part  of  the  defendant,  it  was  answered,  that  the  defendant  himself 
was  not  aware  of  the  notice  when  the  premises  were  put  up  to  sale  ;  and  that 
the  plaintiff  himself  was  well  aware  at  tiie  time  of  the  roinous  state  of  the 
premises. 

Abbott,  L.  C.  J.,  was  of  opinion,  that  a  person  putting  up  premises  for  sals 
was  bound  to  *know  how  the  premises  were  circumstanced;  and  whether  r«|M 
notice  of  re-entry  had  been  given  by  the  landlord,  in  case  the  premises  ^ 
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should  not  be  put  into  ropdr.  In  such  transaetions  good  &itii  was  most  essen- 
tial, and  the  vender,  or  lus  agent,  was  bound  to  communicate  to  the  vendee  tiie 
iaet  of  such  notice* 

Verdict  for  the  plaintiff. 
JBarraWf  for  the  plaintiff. 
MarryaUf  for  the  defendant* 


REX  ».  SOUTER, 

The  Court  of  Nisi  Priua  will  not  notice  objections  to  an  indictment  upon  the  trial,  which 

fully  sppeaf  on  the  record. 

This  was  the  ease  of  an  indictment  against  the  defendant  for  perjury,  alleged 
to  have  been  committed  on  the  trial  of  the  prosecutor,  on  an  information  againsi 
him  in  the  Exchequer,  for  a  smuggling  transaction. 

In  the  course  of  the  trial,  it  was  objected,  on  behalf  of  the  defendant,  that  tho 
iadictment  was  imperfect,  since  it  was  drawn  in  the  compendious  manner,  pie* 
scribed  by  the  statute  23  Gr.  2,  c.  11;  and  yet  no  count  alleged  that  the  ques* 
Ikm  upon  the  answers  to  which  peijury  were  alleged  was  material. 

Abbott,  L.  C.  J.,  said,  that  inasmuch  as  the  objection  appeared  on  record^ 
he  did  not  feel  himself  wanranted  in  taking  notice  of  it  at  Nisi  Prius. 
mg^iy       *The  trial  proceeded,  and  the  defendant  was  convicted.t 
J        Gumty^  Jjentnan,  and  Holt^  for  the  prosecution. 

The  AUomey*General^  Rmne^  and  fVaiton^  for  the  defendant. 

t  It  appeared  from  the  nature  of  the  information  itself,  as  suggested  on  the  record,  that 
the  question  was  material ;  and  the  Lord  Chief  Justice  seemed  to  be  of  opinion  that  it 
was  sufficient  that  the  materialitf  of  the  question  appeared  upon  the  record,  without  any 
express  allegation  to  that  effect.    See  the  entries  in  Tremaine,  139,  dbc,  Co.  Ent.  166 
967.  R.  «.  Crossley,  7  T.  R.  315. 


IN  THE  KING'S  BENCH. 

SUtmgs  ofler  Miehadmas  Term. 


GUILDHALL. 


SNELGROVE  v.  HUNT, 

The  non-joinder  of  a  joint  assignee  of  a  bankrupt,  in  an  action  of  assumpsit  brought  hf 
the  assignees,  is  a  ground  of  nonsuit  upon  the  trial,  under  a  plea  of  th^  general  issue. 

This  was  action  of  assumpsit  by  two  assignees  of  a  bankrupt 
Upon  the  evidence  it  appeared  that  tliere  was  a  thiid  assignee  living. 
It  was  objected  that  he  ought  to  have  been  joined. 

For  the  pkuntiflT,  it  was  contended,  that  the  objection  ought  to  have  been 
<*4261  ^^^^  ^y  ^^y  ^^  P^^'  *^^  abatement,  and  that  it  couid  not  be  taken  upon 
-^  the  plea  of  the  general  issue ;  and  that  whenever  plaintiffs  sued  in  a  rap* 
Vol.  ui. — 60,  2  r  2 
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lesentative  character,  whether  as  executors  or  assignees,  the  practice  was  to 
plead  the  non-joinder  in  abatement  It  was  contended,  that  at  all  events,  if  no 
authority  on  the  other  side  was  produced  to  show  that  the  non-joinder  was  a 
ground  of  non-suit,  the  plaintiff  ought  not  to  be  nonsuited. 

Abbott,  L.  G.  J.,  inquired  whether  there  was  any  authority  to  show  that 
the  objection,  as  to  "taiiB-joinder,  could  not  be  taken  upon  the  trial,  observing 
that  he  did  not  recollect  any  case  where  such  a  non-joinder  had  been  pleaded 
in  abatement. 

Plaintiff  nonsoited. 


WINDLE  V.  ANDREWS. 

Seiabie  toe  drawer  of  an  inland  bill  of  exchange,  ii  liable  to  pay  interest  on  the  bill  whfdi 

haa  been  noted  for  non-acceptance,  but  not  protested. 

This  was  an  acUon  by  the  plaintiff  as  the  indorseCy  against  the  defendant,  as 
the  drawer  of  an  inland  bill  of  exchange. 

The  plaintiff's  case  was  proved,  but,  it  appeared  that  the  bill  had  been 
noted  for  non-acceptance  but  not  protested.  It  was  objected  that  a  protest 
was  necessary  in  order  to  enable  the  plaintiff  to  recover  interest  for  the  bill. 

*0n  the  part  of  the  plaintiff,  it  was  contended,  that  a  protest  was  r^Ao^ 
unnecessary,  except  in  the  lieu  of  a  foreign  bill.  ^ 

Abbott,  L.  G.  J„  assented  to  this,  and  the  plaintiff  recovered  interest  as 
well  as  principal. 


SIMMONS  et  al.  v.  KEATING. 

A  guarantee  for  the  pajment  of  ffoods^  supplied  to  a  third  person,  given  on  the  7th,  will 
cover  goods  contracted  for  on  tne  6ih,  but  not  delivered  till  the  7th,  and  then  supplied 
on  the  credit  of  the  guarantee. 

This  was  an  action  of  assumpsit  on  the  defendant's  guarantee. 

The  guarantee  was  contained  in  a  letter  written  by  the  defendant  to  the  plain* 
tiffs,  in  which  he  engaged,  that  in  consideration  they  would  supply  his  niece 
Mary  CrowUng  with  such  goods  as  she  from  time  to  time  should  wish  to  buy, 
he  would  guarantee  to  them  the  payment  of  any  sum  due  to  them  on  her  ac- 
count, not  exceeding  50/.,  credit  to  be  given  for  six  months,  to  commence  from 
the  next  January, 

It  appeared  that  Mary  Crowling  had  applied  to  the  plaintiffs  on  the  6th  of 
December,  to  supply  her  with  goods  which  were  selected  by  her,  but  which 
they  refused  to  supply  her  with,  unless  she  could  procure  a  respectable  refers 
ence,  which  should  satisfy  them  as  to  her  responsibility.  After  this,  (on  the 
seventh,)  she  obtained  the  guarantee  in  question,  and  then  the  goods,  which 
had  been  'previously  agreed  upon,  were  sent  to  her.  It  appeared  also  c^am 
that  a  bill  of  parcels  had  been  sent  with  these  goods,  entided  in  this  ^ 
way :  To  Messrs.  Simmons  Sl  Go.,  at  three  and  three  months*  credit. 

Scarlett,  for  the  defendant,  objected,  that  the  plaintiffs  were  not  entided  lo 
recover  in  respect  of  this  parcel  of  goods,  inasmuch  as  the  contract  with 
respect  to  them  had  been  entered  into  before  the  guarantee  was  given,  the  goods 
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having  been  ordered  on  the  6th,  and  the  guarantee  having  been  given  on  the  7th. 
The  terms,  too,  were  also  different:  by  the  terms  of  the  guarantee,  six  months' 
credit  were  to  be  given,  but  according  to  the  contract  between  the  plaintiffs  and 
Miss  CrowHng^  as  evidence  by  the  bill  of  parcels,  the  contract  was  to  be  paid 
in  three  months,  by  a  bill  at  three  months.  Upon  this  contract,  an  action 
might  have  been  brought  by  the  plaintiffs  against  Miss  CrowUng^  at  the  end  of 
three  months,  for  not  paying  for  the  goods  by  a  bill  of  exchange ;  but  no  action 
could  have  been  brought  on  the  guarantee,  before  the  expiration  of  six  months* 
credit;  but — 

Abbott,  L.  C.  J.,  was  of  opinion,  that  since  the  sale  of  the  goods  was  not 
complete  till  the  delivery,  and  the  delivery  was  posterior  to  the  guarantee,  and 
made  upon  the  faith  of  it,  the  value  of  Uie  goods  was  recoverable,  under  the 
guarantee :  the  credit  under  both  guarantee  and  bill  of  parcels  was  six  months* 
*4281  *^®^^^^  ^^^  ^^®  plaintiff,  for  the  whole  amount  of  the  goods. 
J  BoUand  and  Matining^  for  the  plaintiffs. 
Scarltttf  for  the  defendant 


PALMER  et  al.  v.  OOOCH. 

In  an  action  against  the  owner  of  a  ship,  for  money  supplied  to  the  captain  at  a  foreign 
port,  it  is  not  sufficient  to  prove  the  advance  of  a  much  larger  sum  than  was  neces« 
aarf  for  the  use  of  the  ship,  and  an  application  of  part  of  that  sum  to  such  uses,  and 
that  the  residue  was  placea  to  the  private  account  of  the  captain.  It  is  essential  to 
the  advance  of  a  specific  sum,  that  it  was  necessary  for  the  use  of  the  ship,  and  that  it 
was  so  applied  in  fact. 

This  was  an  action  of  assumpsit,  against  the  defendant,  for  money  paid,  laid 
ont,  and  expended  for  his  use. 

The  defendant  was  the  owner  of  the  ^siel.  East  Indiaman,  and  the  action  was 
brought  to  recover  the  sum  of  950/.,  which  had  been  advanced  by  the  plaintiffs 
at  Calcutta,  to  Hardiman^  the  captain,  for  the  purposes  of  the  ship.  It  appeared 
that  at  first  1700/.  had  been  borrowed  by  the  captain  from  the  plaintiffs,  on  his 
owner's  account,  as  for  money  to  be  applied  to  the  use  of  the  ship ;  and  that  on 
the  22d  of  December,  1814,  bills  had  been  drawn  upon  Gooch,  the  owner,  to 
that  amount ;  and  that  afterwards  when  it  was  found  that  950/.  only  were  want- 
ing for  the  repairs  of  the  ship,  a  letter  had  been  sent  to  England,  to  counter- 
mand the  payment  of  all  but  the  950/.,  and  the  difference  had  been  placed  by 
the  plaintiffs  to  the  private  account  of  Hardiman,  the  captain.  It  also  appeared 
*^2f)l  ^^^^  ^^®  plaintiffs  had  advanced  very  large  sums  of  *money  to  IJardu 
^  man,  and  Vickers  the  purser  of  the  ship,  to  be  employed  by  them  in  a 
commercial  speculation,  and  that  20,000/.  was  still  due  from  them  to  the  plain- 
tiffs. The  whole  of  the  disbursements  and  expenses  attending  the  repairs  of 
the  ship  amounted  to  2804/.  The  captain  had  received  from  the  East  India 
Company,  on  the  account  of  his  owner  af\er  his  arrival  in  India,  2159/.  7».  3(/. 
He  had  also  received  from  passengers  6000/.  in  India,  of  which  from  3  to  400/. 
had  been  received  by  him  on  the  account  of  the  owner ;  but  it  was  stated  by 
Vickers  ihe  purser,  in  evidence,  that  it  was  not  usual  to  account  for  receipts  for 
passage  money  till  aAerwards.  It  also  was  stated  by  Vickere,  that  the  money 
had  been  borrowed  for  the  use  of  the  ship,  and  that  953/.  8«.  of  the  money  had 
been  applied  in  necessary  repairs. 

It  was  objected,  that  in  a  case  like  this,  it  was  necessary  to  show  the  advance 
of  a  precise  sum,  which  was  absolutely  necessary  for  the  exigencien  of  the  ves- 
sel, but  that  here,  on  the  contrary,  the  advance  was  upon  a  general  account, 
between  the  plaintiffs  and  Hardiman,  and  that  considering  the  amount  of  tho 
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difibunements  compared  with  the  receipts,  it  appeared  that  the  advance  was 
unnecestfary.  On  the  other  hand,  it  was  contended,  that  although  a  larger  sum 
had  been  borrowed,  ^n  CTentually  turned  out  to  be  neceaaaiy  for  the  purpoeei 
of  the  ship,  yet  that  the  sum  now  claimed  was  necessary,  and  had  been  speci- 
fically appropriated  tp  that  purpose. 

*Abbott,  L.  C.  J.,  it  is  clear  that  the  captain  had  a  general  account  rt^^^^ 
with  the  plaintiff,  and  he  chaiges  a  portion  of  it  to  the  use  of  the  ship.  ^ 
This  is  not  sufficient,  there  must  be  a  distinct  advance  of  a  specified  sum  on 
account  of  the  ship,  which  must  be  specifically  applied  to  the  use  of  the  ship.  The 
advance  of  so  laige  a  sum  as  1700/.  is  quite  sufficient  in  this  case  to  show  that 
it  was  not  made  for  the  specific  purpose  of  necessary  repairs,  and  if  it  was 
made  upon  a  general  account,  the  plaintiffs  cannot  recover.  It  is  essential  that 
the  plaintiffs  should  prove  an  advance  of  a  specific  sum,  for  a  specific  purpose, 
instead  of  which  they  prove  an  advance  of  a  much  larger  sum  than  was  wanted 
for  the  repairs,  a  circumstance  which  is  conclusive  to  show  that  it  was  made 
without  necessity.  It  is  incumbent  on  the  plaintiflf  to  show  tliat  it  was  neces* 
sary  to  borrow  the  money,  and  to  prove  the  actual  application  of  it;  it  was  se 
held  after  much  consideration  in  the  case  of  Sir  Humphrey  Jervia.f  Were  it 
otherwise,  it  would  be  in  the  power  of  a  captain  to  ruin  his  employers. 

Plaintiffs  nonsuited. 
Oumey  and  Eraldne^  for  the  plaintiffs. 
Scarlett  and  Marryatt^  for  the  defendant 

t  Sae  this  case  at  length  in  Abbott's  L.  S.  3d.  ed.  P.  2,  e.  S,  a.  € ;  and  see  the  case  ill 
Sodker  v.  Bu9her,  above  reported.  Vol.  I.  p.  27. 


•WHITWORTH  v.  CROCKETT  et  aL  [*431 

• 

After  breach  of  a  contract  for  the  sale  and  delivery  of  goods,  the  defendant  enters  into  a 
fresh  agreement  in  writing,  to  cancel  the  former  agreement ;  and  for  the  future  sale  of 
goods  upon  difierent  terms,  the  second  agreement  relatea  to  the  sale  of  goods,  and  does 
not  require  an  agreement  stamp. 

This  was  an  action  of  special  assumpsit 

It  appeared  that  the  defendants  by  a  special  agreement  dated  January,  1817« 
had  undertaken  to  deliver  to  the  plaintiff  362  tons  of  forge  pig  iron,  at  a  specified 
price  per  ton,  and  that  100  tons  had  been  delivered  according  to  this  agreement 
but  that  the  defendants  making  default  as  to  the  residue,  a  second  agreement 
had  been  entered  into  on  the  31st  of  July,  1817,  by  which  the  defendants,  in 
satisfaction  of  the  breach  of  their  first  agreement  agreed  to  deliver  220  tons  of 
iron,  at  the  price  of  4/.  10s.  per  ton,  and  to  deliver  it  at  tlie  rate  of  10  tons  per 
month,  and  if  not  to  pay  and  forfeit  the  sum  of  1 00/.     This  agreement  having 
been  also  broken,  a  third  agreement  had  been  entered  into,  by  which  the 
defendants  in  consideration  of  the  former  agreements,  and  of  further  time  to  be 
given  them,  for  the  delivery  of  the  iron,  contracted  for  the  delivery  of  10  tons 
more  in  the  month  of  October,  1817,  of  10  more  in  November^  and  of  29  mors 
on  the  29th  o{  January,  1818,  at  the  rate  4/.  lOs.  per  ton,  and  by  which  it  was 
stipulated,  that  on  breach  of  the  agreement  the  defendants  should  forfeit  and 
pay  the  sum  of  50/.  to  the  plaintiff.     This  agreement  was  also  broken.    The 
declaration  was  founded  on  the  2d  and  3d  agreements,  but  the  plaintiff  reheJ  on 
*the  2d  count  which  was  founded  upon  the  2d  agreement,  to  which  it  r*4«f 
was  contended  he  had  a  right  to  revert  the  third  agreement  which  had  ^ 
been  substimted  for  it  not  having  been  performed* 
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It  was  objected  on  the  part  of  the  defendant,  that  the  2d  agreement,  which 
was  in  writing,  could  not  be  read  in  evidence,  for  want  of  an  agreement  stamp, 
which  it  was  contended  was  necessary,  since  it  related  not  omy  to  the  sale  of 
iron  to  be  subsequently  delivered,  but  also  to  the  cancelling  of  a  former  agree- 
ment,  upon  particular  terms ;  bu^^ 

Abbott,  L.  G.  J.,  was  of  opinion,  that  the  agreement  related  to  the  sale  of 
goods,  and  that,  therefore,  no  stamp  was  necessary.  And  the  agreement  was 
accordingly  read. 


It  was  afterwards  contended,  that  lihe  plaintiff  was  entitled  to  recover,  not 
merely  for  the  non-delivery  of  the  iron  according  to  the  terms  of  the  contract, 
hut  also  the  amount  of  the  forfeitures;  but  his  lordship  was  of  opinion,  that  the 
Ibcfeitnres  were  in  tfie  nature  of  penalties,  and  not  of  liquidated  damages, 
and  that  the  plaintiff  could  not  insist  both  upon  the  forfeitures  and  the 
ootttract,  and  that  the  only  question  was  as  to  the  vidue  of  iron,  of  th^ii 
*4a3l  P^i^^  quaMty  eontraeted  *for  at  the  respective  times  appointed  fo^ 
-I  the  delivery. 

Verdict  for  the  plaintiff,  damages  178/. 

Scarlett^  for  the  plaintiff. 

Chimof  and  Readert  for  the  deftndiMite, 


BUTLER  et  al.,  Assignees  of  OAKLEY  et  al.,  «.  CARVER  et  al. 

A  witness  on  ezaminatton  on  the  voir  dire,  acknowledges  that  he  has  entered  into  a  cos 
tract,  (the  effect  of  which  is  to  render  him  incompetent,)  at  the  same  time  he  produces 
the  written  contract  itself,  this  ousht  to  be  read.— -A  bankrupt  after  an  act  of  bank- 
ruptcy, contracts  with  a  factor  to  whom  he  has  delirored  goods  for  sale,  and  who  has 
accepted  a  bill  npon  the  strength  of  the  goods,  to  return  the  bill  if  he  will  return  the 
goods,  and  does  return  the  bill,  the  assignees  may  adopt  this  contract  and  recover 
against  the  factor,  for  the  non-delivery  of  the  goods. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  as  the  assignees  of 
Oakley  ^  Co.,  under  a  commission  of  bankrupt  against  the  defendants,  upon  a 
tpecial  agreement  by  the  latter,  to  deliver  up  a  laige  quantity  of  woollen  goods 
which  had  been  delivered  by  the  bankrupts  to  the  defendants,  who  were 
Blackwell  Hall  factors,  for  sale  on  the  account  of  the  bankrupts,  in  consi- 
deration of  the  bankrupts  having  given  up  to  the  defendants  bill  of  exchange  for 
the  sum  of  700/.  accepted  by  the  defendants  in  favor  of  the  bankrupts  on  account 
of  the  goods.  The  declaration  also  contained  other  counts  upon  the  same  contract, 
sJieging  it  to  have  been  made  between  the  assignees  and  the  defendants. 
^^^^  *A  witness  having  been  called  by  the  plaintiffs  to  prove  this  contract, 
^^J  he  was  objected  to  as  being  a  creditor  upon  the  bankrupts'  estate,  to 
Ae  amount  of  80i.  The  sum  was  then  paid  him  in  court  by  a  check  by  Mr. 
Oakley  the  brother  of  one  of  the  bankrupts,  and  he  took  this  in  payment  of  the 
debt,  and  admitted  that  it  was  satisfied.  He  afterwards  admitted,  on  further 
examination  upon  the  t^otr  dire^  that  he  had  taken  the  bill  of  exchange  from  the 
bankrupts  to  the  defendants,  and  that  he  had  entered  into  an  engagement  with 
die  former,  to  bring^back  either  the  money  or  the  goods.  Being  asked  on  the 
part  of  the  plaintiffs,  whether  the  agreement  was  not  in  writing,  the  witness 

Sroduced  it,  and  said  there  was  no  other  agreement  on  the  subject     It  was 
len  contended  on  the  part  of  the  plaintiff  that  the  agreement  itself  must  bo 
load  as  the  proper  evidence  to  show  the  nature  of  the  witnesses  engagement. 
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Gumeyf  for  the  defendants  contended  that  it  was  competent  to  him  to 
examine  the  witness  as  to  his  competency  on  the  voir  dirt^  although  the  agree- 
ment was  in  writing  without  producing  the  instrument. 

Abbott,  L.  C.  J.,  was  of  opinion,  that  as  the  witness  had  produced  the  in- 
strument upon  which  the  objection  to  his  competency  rested,  it  ought  to  be 
read,  and  it  was  read  accordingly. 


*It  appeared  that  the  defendants  had  agreed  to  return  the  goods  upon  r«^Qe 
their  acceptance  being  returned  to  them  by  Oakley  ^  Co.^  and  that  the  L 
bill  had  been  returned  to  them,  and  that  they  had  broken  their  agreement  by  re- 
fusing to  return  the  goods.  It  also  appeared  that  the  agreement  to  return  the 
goods  had  taken  place  after  the  bankruptcy  of  OakUy  and  his  partner,  and 
two  days  before  the  commission  was  sued  out.  On  the  objection  being 
made^— 

Abbott,  L.  O.  J.,  was  of  opinion,  that  the  assignees  were  at  liberty  to  adopt 
the  contract  which  had  been  made  by  the  bankrupts,  and  that  the  present  ac- 
tion might  be  maintained  by  the  assignees. 

Verdict  for  the  plaintifis. 

Scarlett^  for  the  plaintiffs. 

Gumty  and  Campbell^  for  the  defendants. 


NELSON  et  al.  v.  ALDRIDGE. 

A  declaration- in  aisumpsit  against  an  auctioneer,  for  having  rescinded  a  contract  of  sale 
(which  he  had  made,)  contrary  to  hit  duty  as  auctioneer,  may  be  supported  by  impli- 
cation of  law  arising  upon  the  facts  of  the  employment  of  the  auctioneer  by  the  plaintiff, 
and  his  sale  of  the  goods,  without  proof  of  an  express  contract  on  his  part,  not  to  rescind 
the  contract.  In  such  case,  it  is  incumbent  on  the  defendant  to  establish  a  legal  ezcuie 
for  deviating  from  the  usual  practice,  although  the  proof  involve  the  proof  of  a 
negative. 

This  was  an  action  of  special  assumpsit,  against  the  defendant  as  auctioneer. 
.  The  plaintiff's  had  sent  to  the  defendant  20  horses  to  be  sold  by  auction,  which 
were  described  in  the  'advertisement  of  sale,  which  was  drawn  up  under  r»4«i| 
the  direction  of  the  plaintiffs,  as  eleven  fresh  and  active  horses  in  good  con-  ^ 
dition,  which  had  lately  been  in  constant  employ  on  the  Essex  road.  The  decla- 
ration cx)ntained  16  counts:  the  plaintiffs  relied  on  the  7th,  which  alleged  that  the 
defendant,  being  an  auctioneer,  for  reasonable  hire  and  reward,  d&c.  undertook  to 
perform  his  duty  as  such  auctioneer  in  the  sale,  &c.  of  the  plaintiffs'  catde, 
and  if  he  sold  any  of  them  not  to  receive  the  cattle  back,  nor  to  rescind  the 
contract. 

It  appeared  that,  by  the  condition  of  sale,  every  purchaser  was  bound,  when 
any  article  was  knocked  down  to  him,  to  pay  five  shillings  in  the  pound,  in 
part  payment,  and  that  it  was  to  be  taken  away  within  one  day  at  the  expense 
of  the  buyer. 

One  GuUen  had  become  the  purchaser  of  one  of  these  horses  at  the  sum  of 
57  guineas,  but  he  paid  no  deposit,  and  afterwards  took  away  the  horse  without 
paying  for  it;  and  upon  his  afterwards  making  complaint  to  the  defendant,  that 
the  horse  did  not  answer  the  description  in  tiie  advertisement,  the  defendant  took 
him  back. 

On  the  part  of  the  defendant,  it  was  contended,  that  the  plaintiffs  were  not 
entitled  to  recover  on  the  7th  count,  upon  which  they  relied,  since  no  expreu 
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ooflitreet  had  been  proved ;  and  that  although  the  law  implied  a  general  engage* 
ment  on  the  part  of  an  auctioneer  or  other  person  to  do  his  duty,  it  would  not 
imply  a  contract  to  do  or  omit  a  particular  thing,  such  as  was  alleged  in  this 

^4371  ^""^*  ^^^  *^^  ^^®  ^^  fritherington  v.  BueUand^  Ca»,  T.  Hard" 
J  trtdte,  309,  was  cited;  but— 
Bkst,  J.,  was  of  opinion,  that  there  was  evidence  to  support  thl^  count.     It 
was  the  duty  of  the  auctioneer  to  sell  and  not  to  rescind,  to  do,  not  to  undo; 
and  the  law  would  imply  a  contract  on  his  part  to  discharge  his  duty. 


It  was  afterwards  proposed,  on  the  part  of  the  defendant,  to  go  into  evidence 
to  show  that  the  horse  in  question,  when  put  in  harness,  would  not  draw.— 

Best,  J.,  intimated  that  it  was  incumbent  on  them  to  go  further,  and  negative   . 
the  representation  of  the  plaintiffs,  that  tlie  horse  was  clever,  fresh,  and  active* 
^.,  and  had  lately  been  employed  to  draw  upon  the  Eisex  road.  • 

Gtimey,  for  the  defendant,  contended  that  it  was  incumbent  on  the  plaintiflb 
to  prove  the  affirmative  of  this  proposition ;  but— 

Best,  J.,  was  of  opinion,  that  since  the  defendant  had  deviated  from  the 
usual  course  of  his  duty,  in  taking  upon  himself  to  rescind  the  contract,  it  was 
clearly  incumbent  upon  him  to  show  that  he  was  warranted  in  so  doing. 
^4381       *^uc^  proof  not  being  given,  the  plaintiffs  had  a  verdict  for  75 
-J  guineas. 

Marryatt  and  Reader^  for  the  plaintiffs. 

Gumty  and  ChUty^  for  the  defendant. 


SCOTT  V.  SCOTT  et  al. 

The  owner  of  a  barge  upon  the  Thames  lends  it  to  another,  who  nsviffates  it  with  his  own 
men,  who  are  (piuty  of  negligence,  in  consequence  of  which  mischief  is  done  (f  e»Me,) 
the  owner  is  not  liable. 

This  was  an  action  on  the  case  against  the  defendants  for  having  so  negli- 
gently  navigated  their  baige  on  the  river  Thamet,  that  it  ran  foul  of  and  de^ 
atroyed  a  skiff  of  the  plaintiff. 

One  ground  of  defence  was,  that  the  baige  was  not,  at  the  time  of  the  acci- 
dent, in  the  possession  and  under  the  management  and  guidance  of  the  defend- 
ants, and  it  was  proved  that,  several  days  before  the  accident,  the  defendants 
had  lent  their  barge  to  Thomas^  who  was  called  as  a  witness,  and  that  the 
baige  at  the  time  of  the  accident,  was  in  his  possession,  and  navigated  by  his 
servants.  Under  these  circumstances  it  was  contended,  that  the  defendants 
were  no  more  responsible  for  the  mischief  which  had  ensued  whilst  the 
Jbarge  was  under  management  and  guidance  of  Tfiomas,  than  the  owner  of  a 
wheelbarrow  would  be  if  he  lent  it  to  another,  who  brohe  a  person's  legs 
with  it. 

On  the  part  of  the  plaintiff,  a  distinction  was  attempted  to  be  made  between 

*4a01  ^^  ^^^  ^^  ^  '^'P  ^'  barge  and  other  cases,  since  it  was  necessary  *that 

•J  the  vessel  should  bear  the  name  of  the  owner,  and  it  was  a  matter  of 

Eblic  convenience  and  policy,  that  the  apparent  owner  should  be  responsible 
'  any  mischief  occasioned  by  negligence  in  the  conduct  of  his  vessel.  The 
case  of  Fletcher  et  al.,  v.  Braddick  et  al.,  2  N.  R.  182,  was  cited,  where  it 
was  held,  that  where  a  ship  was  chartered  to  the  commissioners  of  the  navy  at 
an  armed  ship,  and  an  injury  was  done  to  another  vessel  by  the  misconduct  of 
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the  persons  on  board  the  former,  whilst  a  commander  of  the  nayy  and  king's 
pilot  were  on  board,  an  action  was  still  sustainable  against  the  owners  of  the 
chartered  ship,  although  she  was  under  the  actual  dominion  and  guidance  of  a 
captain  put  on  board  by  government. 

Best,  J.,  in  that  case,  the  vessel  was  still  in  the  employment  of  the  original 
owners,  was  navigated  by  their  men,  and  was  earning  money  for  them.  If 
you  lent  your  carriage  to  me,  and  an  accident  happened  whilst  it  was  under  the 
management  of  my  servants,  could  an  action  be  maintained  against  youT 
Since,  however,  a  distinction  has  been  suggested,  which  is  peculiar  to  the  case 
of  a  ship,  although  it  appears  to  me  that  the  action  cannot  be  maintained,  yet, 
in  order  to  save  expense  to  the  parties,  it  may  be  better  to  go  into  the  other 
points  of  the  case. 

Evidence  was  then  gone  into,  to  show  that  the  plaintiff's  skiff  had  been  im- 
properly moored,  and  *tliat  the  accident  was  attributable  to  that  circiun-  ruAAq 
stance.  '- 

Scarlett  and  Camyn^  for  the  plaintiff. 

Gumey  for  the  defendants. 


WHITFIELD  9.  BRANDWOOD. 

A  landlord,  nnder  a  covenant  in  a  lease  to  pay  the  land-tax,  is  bound  io  pay  the  land-tax 

in  proportion  to  the  quominm  of  rent  only. 

This  was  an  action  of  trespass,  for  breaking  and  entering  the  plaintiff's 
house,  and  taking  his  goods,  dec. 

The  plaintiff  was  a  tenant  under  the  defendant  of  the  house  in  question,  and 
the  latter  had  distrained  for  rent.  The  plaintiff  had  previously  tendered  him 
the  amount  of  the  rent,  deducting  Is.  for  property-tax,  and  for  the  land-tax  at 
the  rate  of  3/.  6s.  Sd.  per  annum.  The  action  was  brought  in  order  to  ascer- 
tain whether  the  plaintiff,  under  the  construction  of  a  lease  from  the  defendant 
and  two  others,  was  entitled  to  deduct  the  whole  of  the  land-tax  payaUe  in 
respect  of  the  premises,  or  upon  the  amount  of  the  reserved  rent  only. 

The  lease  of  the  premises  had  been  granted  to  the  defendant  for  the  term  of 
50  years,  in  consideration  of  a  premium  of  850/.,  at  the  yearly  rent  of  5/.  7f. 
6(/.,  payable  quarterly,  and  without  any  deduction  or  abatement  for  or  by  reason 
of  any  rates,  taxes,  or  assessments,  imposed  or  to  be  imposed  by  any  act  or  acts 
of  parliament,  except  the  *land-tax  and  property-tax.  The  land-tax,  upon  r«^^i 
which  alone  the  question  arose,  amounted  to  3/.  6s.  Sd,  per  annum.        L. 

Marryattf  for  the  defendant,  contended  that  the  plaintiff,  the  lessee,  was  en- 
titled to  deduct  for  no  more  than  the  quantum  of  rent  paid.  The  land-tax 
amounted  to  more  than  lOs.  in  the  pound  upon  the  rent  paid ;  and  if  the  pre- 
mises were  to  be  subsequendy  improved,  and  the  plaintiff's  construction  of  the 
covenant  was  correct,  in  process  of  time,  the  land-tax  would  exceed  the  rent; 
and  the  lessors,  instead  of  receiving  rent,  would  have  to  pay  money  to  the  lessee. 

And  he  cited  the  case  of  Yaw  v.  Leman,  I  Wils.  21,  where  the  landlord 
covenanted  to  pay  the  land-tax,  and  to  save  the  lessee  harmless.  The  pre* 
mibej  were  taxed  at  150/.  joer  annum^  but  the  defendant  paid  only  140/. /Mr 
annum  as  rent ;  and  the  court  stayed  proceedings  in  an  action  upon  the  cove- 
nant, on  the  defendant's  paying  land-tax  at  the  rate  of  150/.  per  annum.  He 
also  cited  the  case  of  Hyde  v.  Ht7/,  3  T.  R.  377,  where  under  a  covenant  in  a 
building  lease  by  a  tenant,  to  pay  all  the  taxes  except  the  land-tax,  it  was  held 
that  the  landlord  was  bound  to  pay  the  old  land-tax  only,  and  not  the  additiond 
land-tax  occasioned  by  the  improvement  of  the  estate. 


441] 


2  Starkie.  481 


Scarlett,  for  the  plaintifT,  contended  that  the  defendant  in  the  present  instance 
*442l  ^^  liable  on  *the  covenant  to  pay  the  land-tax.  The  legislature,  in 
-1  imposing  the  property-tax,  directed  that  the  tax  should  be  paid  by  the 
landlord,  but  the  land-tax  act  left  the  payment  of  it  to  be  the  subject  of  mutual 
convention  between  the  parties  ;  the  land-tax  was  not  a  tax  which  in  general 
increased,  and  the  whole  depended  on  the  meaning  of  the  parties. 

Abbott,  L.  C.  J. — At  present  I  am  of  opinion  that  the  plaintifT  is  not  entitled 
to  deduct  for  more  than  tlie  amount  of  his  rent ;  but  I  shall  give  the  plaintiflT 
Ippve  to  move  the  point. 

The  plaintiff  was  nonsnited* 

Scarlett  and  H   ^Atwes,  for  the  plaintiff. 

Marryatt  for  t2h»  defendant 


FERGUSON  et  al.  v.  CLARKE. 

Where  the  Is'.'aration  contained  30  counts  on  15  bills  of  ezchsnge,  the  court  at  Nisi 
Prius  rcJ^AOcd  to  compel  the  plaintiff  to  select  15  of  the  counts  on  which  to  take  his 
verdict. 

Tht^  Tfxis  an  action  by  the  plaintiffs^  as  the  indorsees,  against  the  defendant, 
88  tli«)  9r>septor,  of  fifkeen  bills  of  exchange. 

T^p  declaration  contained  thirty  counts  upon  the  bills  of  exchange,  viz.  two 
counts  upon  each  bill ;  one  alleging  a  special  presentment,  and  the  other  omit- 
tior  the  presentment. 

The  plaintiffs  having  proved  their  case,  it  was  objected,  on  the  part  of  the 
*4431  ^^^<^Q^^"^  ^^^  ^®  *plaintiffs  were  not  entitled  ta  take  a  general  verdict 
-'  but  on  fifteen  of  these  counts  only,  since  they  had  proved  fifleen  bills  of 
exchange  only ;  but*^ 

Best,  J.,  refused  the  application,  observing,  that  it  was  not  the  practice  of 
the  Court  of  Common  Pleas  to  compel  the  plaintiff  to  select  a  count  fi>r  every 
bill  of  exchange ;  and  that  it  would  impose  great  difficulties  on  the  plaintiff  if 
he  were  compelled  to  do  so. 

Verdict  for  the  plaintiffs  generally. 

Gumey  and  Walford,  for  the  plaintiffs. 

Pollock  for  the  defendant. 


GROJAN  V.  WADB: 

A  proctor  may  recover  for  business  done  for  the  defendant  by  his  clerk,  although  the  de- 
fendant apprehended  that  the  clerk  was  the  principal,  he  acting  as  the  principal,  and 
never  disclosing  the  name  of  his  employer,  provided  no  prejudice  arises  to  the  defends 
ant  from  the  concealment.— —>An  agreement  between  a  proctor  and  his  clerk,  to  psy  the 
latter  a  salary  amounting  to  half  the  aimaal  average  profits  of  the  last  three  years,  is 
not  an  evasion  of  the  statute. 

This  was  an  action  of  assumpsit,  to  recover  the  amount  of  fees,  dl^c,  due  to 
the  plaintiff,  as  a  proctor,  for  procuring  the  probate  of  a  will. 

A  witness  of  the  name  of  Owen  was  called  on  the  part  of  the  plaintiff,  who 
stated  that  he  was  clerk  to  the  plaintiff,  and  proved  that  the  business  had  been 
done.     He  admitted  that  he  had  conducted  the  whole  of  this  business,  and  that 
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he  had  made  out  a  bill  to  the  defendant  in  his  own  name ;  *and  that  his  r^iii 
general  practice  waa  to  make  out  the  bills  to  clients  in  hia  own  name.      ^ 

On  the  part  of  the  defendant,  it  was  contended,  that  since  the  defendant  had 
known  no  other  person  in  the  transaction  but  Owerij  never  having  heard  of  the 
existence  of  the  plaintiff  till  the  present  action  was  brought,  and  the  bill  having 
been  made  out  in  Owen*$  name,  the  plaintiff  was  not  entided  to  recover ;  but— 

Abbott,  L.  C.  J.,  was  of  opinion  that  the  circumstance  of  the  defendant's 
ignorance  thut  Oiven  was  the  mere  clerk,  and  Grojan  the  principal,  would  not 
preclude  the  latter  from  recovering,  it  having  been  established  on  the  oath  o^ 
Oweitj  that  the  plaintiff  really  was  the  principal  for  whom  he  had  acted.  If 
any  prejudice  had  arisen  to  the  defendant  from  the  supposition  that  Owen  was 
the  principal,  the  case  might  have  been  different ;  but  that  did  not  appear,  and 
the  sum  claimed  was  clearly  due  from  the  defendant,  since  the  business  had 
been  done.  The  case  was  like  that  of  a  factor,  who  conceals  the  name  of  his 
principal  in  selling  goods. 

It  afterwards  appeared,  that  aAer  the  passing  of  the  statute  which  prohibits 
a  proctor  from  sharing  the  fees  with  a  clerk,  the  plaintiff*,  and  Owen^  the  derk, 
agreed  that  the  latter  should  be  paid  at  a  salary  c^culated  upon  the  average  of 
the  profits  of  the  last  three  years,  and  that  he  was  to  receive  the  half  of  the 
average  profits  so  calculated. 

^MarryatU  for  the  defendant,  objected  that  this  was  a  mere  evasion  rvj^e 
of  the  act,  and  consequently  that  the  plaintiff  was  not  entitled  to  recover ;  ^ 
and  he  referred  to  a  case  which  was  tried  before  Lord  EUenborougK,  where  a 
proctor,  being  unable  to  take  another  into  partnership  with  him,  because  he  was 
a  Roman  catholic,  had  agreed  to  let  him  hiave  half  the  profits ;  and  Lord  EUa\r 
borough  held  that  the  prohibition  contained  in  this  statute  precluded  him  from 
recovering;  bu^— 

Abbott,  L.  C.  J.  was  of  opinion  that  in  this  case  there  had  been  no  evasion 
of  the  statute.  The  agreement  was  to  pay  a  salary  resulated  by  an  avenge 
of  the  last  three  years ;  and  that  salary  would  be  payable,  although  daring  the 
current  year  no  profits  whatsoever  were  made* 

Verdict  for  the  plaintiff. 

Scarlett^  and  E.  Lawe$^  for  the  plaintiff. 

Marryattf  for  the  defendant. 


STAIGHT  V.  GEE  and  GARVER. 

A  constable  who  imprisons  a  person  on  suspicion  of  felony  without  anv  reasonable  grounds, 
of  his  own  authority,  without  any  warrant  or  charge  from  any  otner  person,  is  within 
the  statute  21  J.  I.  c.  12,  which  requires  the  venue  to  be  laid  m  the  proper  couoty.— If 
a  private  person  act  in  such  case  in  aid  of  the  constable,  and  upon  his  command,  he  also 
is  within  the  statute  ;  otherwise,  if  he  be  the  prime  mover  and  act  as  a  principal  in  the 
transaction. 

This  was  an  action  of  trespass  for  assaulting  and  imprisoning  the  plaintiffs— 
Plea,  not  guilty. 

*It  appeared  in  evidence,  that  the  plaintiff,  an  ivory  carver,  was  return-  r^JAst 
ing  along  with  ^nuley,  a  groom,  to  London^  with  a  horse  from  Homer'  ^ 
ton ;  he  stopped  at  Hackney,  at  a  public  house  kept  by  the  defendant  Oee* 
The  plaintiff  went  out  to  a  butcher's  to  buy  some  chops,  but  could  not  procure 
change  for  a  one  pound  bank  note,  which  he  afterwards  showed  to  Gee,  Gee 
•aid  that  the  note  was  forged ;  the  plaintiff  wrote  his  name  and  address  on  the 
note,  and  also  tlie  name  of  the  person  from  whom  he  had  received  it  €^ 
piked  him  if  he  had  any  more  notes ;  the  plaintiff  replied  that  he  had  one  mor^ 
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whicli  he  produced.     Gee  pronoanced  that  note  also  to  hare  beeb  forgedt  and 
said  that  he  should  detain  both  the  notes,  and  put  them  upon  a  shelf. 

A  soldier,  who  was  in  the  house,  went  out  and  informed  Merry ^  a  consta  • 
Ue,  of  the  transaction ;  and  Merry  returned  with  him.  In  the  mean  time,  the 
nlaintiff  havinff  in  vain  requested  Qee  to  return  the  notes,  consulted  with  AnM- 
Uy  what  should  be  done,  and  went  out  to  get  a  constable.  Merry  took  the 
notes  to  the  house  of  /i«A,  a  bank  inspector,  who  was  of  opinion  that  the  notes 
were  genuine.  After  this,  Merry  took  the  plaintiff  and  Analey^  who  were  con- 
ferring together  not  far  from  Gee^e  house,  into  custody,  and  took  them  back  to 
Gee^e^  and  then  gave  them  in  charge  to  Gfee,  the  soldier,  and  to  Garver^  who 
was  also  a  constable.  Merry  then  conferred  with  Gee;  the  plaintiff  and  Ana* 
*447'1  ^^  ^^'^  searched,  and  their  *stockings  taken  off;  and  they  were  afler- 
•J  wards  taken  to  the  public  office,  at  PVorehip  Slreetf  in  custody  of 
Merry  and  Garver^  Gee  walking  before  them  with  a  stick.  At  fVorehip 
Street^  about  nine  o'clock,  they  were  dischaiged. 

On  the  part  of  the  defendant  Garver^  it  was  contended,  that  since  he  was 
acting  as  a  constable,  he 'was  entitled  to  an  acquittal,  the  venue  having  been 
laid  in  the  wrong  county.  Both  Hackney  and  Worehip  Street  being  in  the 
county  of  MidMeeeXf  and  the  venue  being  laid  in  London.  The  statute  21  J. 
1.  c.  12.  s.  5.  directs,  that  if  any  action,  Sic.  shall  be  brought  against  any  jus- 
tice of  peace,  mayor  or  bailiff  of  city  or  town  corporate,  headborough,  port- 
reeve, constable,  &c,  or  any  of  them,  or  any  other  which  in  their  aid  or  assist- 
ance or  by  their  commandment  shall  do  any  thing  touching  or  concerning  his 
or  their  office  or  offices  for  or  concerning  any  matter,  cause  or  thing  by  them, 
or  any  of  them,  by  virtue  or  reason  of  their  or  any  of  their  office  or  offices, 
that  the  said  action  shall  be  laid  within  the  county  where  the  trespass  or  fact 
was  done  and  committed,  and  not  elsewhere. 

Marryattf  for  the  plaintiff,  contended  that  Crarver^  although  a  constable,  was 

not  entitled  to  the  benefit  of  that  statute,  since  he  had  act^  without  warrant, 

and  had  not  been  called  in  to  act,  but  had  acted  voluntarily,  and  according  to 

0AAo•^  his  own  discretion,  and  afler  it  was  *known  that  the  notes  were  genume, 

•J  and  that  there  was  no  pretence  for  imprisoning  the  plaintiff. 

Abbott,  L.  C.  J.,  said,  that  at  first  he  had  been  inclined  to  think,  that  unless 
llie  constable  acted  on  reasonable  grounds  of  suspicion,  he  was  not  entitled  to 
the  protection  of  the  statute,  but  that  on  further  consideration  he  was  of  a  dif* 
lerent  opinion,  The  statute  merely  provided  that  the  action  should  be  brought 
within  the  proper  county,  and  afforded  no  further  protection  to  the  constabls ; 
and  although  he  had  not  been  called  upon  to  act,  still  he  might  think  it  his  duty 
to  act  in  the  capacity  of  constable. 

By  the  words  in  the  statute,  by  virtue  of  hia  office^  was  meant,  that  he  was 
acting  under  color  of  his  office,  intending  to  act  in  the  character  of  constable ; 
lor  if  he  in  reality  acted  in  the  course  of  his  office,  he  would  want  no  protection. 

On  the  part  of  the  defendant  Gee^  it  was  insisted  at  first  that  he  had  not 
interfered  in  any  way  to  effect  the  imprisonment  of  the  plaintiff;  and  evidence 
was  adduced  to  show  that  the  soldier  had  of  his  own  accord  fetched  the  con- 
stable Merry f  without  any  directions  on  the  part  of  Gee;  and  that  afler  the 
arrival  of  the  constables,  he  had  acted  under  their  authority  and  bv  their  com* 
noand.  It  was  also  urged,  that  since  Gee  had  merely  acted  in  obedience  to  tlie 
requisition  of  the  constables,  he  also  was  entitled  to  the  benefit  of  the  statute 
*4401  ^^*  *^'  ^*  ^"^«  therefore,  that,  with  respect  to  him  *as  well  as  Garter^ 
-I  tlie  venue  had  been  misconceived,  since  the  statute  extended  to  all  who 
acted  in  aid  of  any  constable. 

Abbott,  L.  C.  J.  after  informing  the  jury  that  the  defendant  Garver  was 
entitled  to  their  verdict  of  acquittal,  under  the  statute  of  Jamee,  proceeded  to 
state  that  the  same  statute  also  protected  all  who  acted  by  the  aid  or  eommand 
of  such  constable,  or  in  his  assistance,  and  lef^  it  as  a  question  offset  for  their 
iv  whether  Gee  acted  merely  in  aid  of  Garver  or  Merry;  in  whieh 
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case  he  would  be  entitled  to  their  verdict  of  acquittal;  or  whether,  on  the  other 
hand,  he  acted  not  merely  in  aid  of  the  constables,  but  as  a  prime  mover,  and 
as  a  principal  with  tliem ;  and  that,  in  the  latter  case,  he  was  answerable  for 
what  had  been  done,  and  the  plaintiff,  as  against  him,  would  be  entitled  to  such 
fair  and  moderate  damages  as  they  might  think  he  deserved. 

The  jury  acquitted  Garver^  and  found  for  the  plaintiff  against  the  defendant 
6ree,  damages  50/. 

Marryatt  and  WUliofM^  for  the  plaintiff. 
Scarlett  and  Gatdte^  for  the  defendant  Get. 
Gumey^  for  the  defendant  Garver, 


♦THOMAS  V.  CLARKE  and  TODD.  [*450 

In  an  action  for  not  suppljing  a  cargo  under  a  charter-part^,  according  to  the  termi  of 
which,  different  articles  of  freight  are  to  be  paid  for  at  different  rates  by  weight,  and 
the  freighter  is  at  hberty  to  supply  which  articles  he  pleases,  an  average  value  of 
freight,  calculated  upon  the  various  rates  of  freight  in  the  proportion  of  different  articles 
usually  carried  on  such  a  voyage,  is  the  proper  measure  of  damages. 

If  a  partner  who  executes  a  charter-party  by  the  terms  of  the  instrument,  in  the  com- 
mencement of  it  professes  to  contract  for  himself  and  his  partner  A.,  A.  will  be 
bound  although  all  the  stipulations  and  obligations  in  the  remaining  part  of  instrument 
are  made  in  tne  name  of  the  sMfreMter. 

In  an  action  by  the  owner  against  tne  freighter  of  a  chartered  ship  for  not  supplying  a 
cargo  according  to  the  terms  of  the  charter-party,  the  freighter  cannot  insist  upon  tne 
precise  burthen  stated  in  the  charter-party. 

This  was  an  action  on  a  charter-party,  whereby  the  plaintiff,  the  owner  of 
the  ship  Fame^  128  tons  burthen,  chartered  her  to  the  defendants,  on  a  voyage 
to  Bio  Janeiro  and  back  to  Liverpool.  By  the  charter-party  the  defendants 
stipulated  to  furnish  a  full  cargo  of  lading  for  the  return  voyage  at  Bio  Janeiro^ 
and  one  of  the  breaches  in  the  declaration,  the  only  one  on  which  any  question 
was  made,  was  that  the  defendants  had  not  procured  a  cargo  at  Bio  Janeiro. 

A  great  many  articles  were  specified  in  the  charty-party ;  such  as  coffee, 
cotton,  sugars,  dice,  of  which  the  cargo  might  consist ;  and  the  defendant  con- 
tracted to-  pay  for  the  freight  of  each  of  these  articles  separately  by  weight,  for 
coffee  at  128.  6(1.  per  cwt.,  Sic. 

The  defendants  had  not  supplied  any  lading  at  Bio  Janeiro^  and  the  ship 
returned  without  any  ;  and  one  question  in  the  cause  was,  how  the  damages 
were  to  be  estimated  ?  It  was  suggested  on  the  part  of  the  defendants,  that  the 
defendants  were  not  liable  for  more  than  the  amount  of  the  freight,  supposing 
the  vessel  to  have  been  laden  with  one  of  the  articles  specified,  which  would 
have  yielded  the  lowest  amount  of  freight.  Evidence  was  given  of  the  amount 
of  freight,  calculated  on  the  supposition  that  one-third  of  the  cargo  *con-  r^^^i 
sisted  of  coffee,  another  third  of  cotton,  and  another  third  of  sugar.  ^ 
Supposing  the  whole  cargo  to  have  consisted  of  coffee,  or  of  cotton,  the  amount 
would  have  been  higher  than  the  average  taken ;  but  if  it  had  consisted  of  sugar 
only,  the  amount  would  have  been  less  than  this  average.  Evidence  was  also 
given  of  what  the  vessel  had  actually  earned  on  former  and  similar  voyages, 
which  exceeded  the  demand  which  the  plaintiff  made  for  dead  freight,  accord- 
ing  to  the  estimate  taken  in  the  present  instance. 

Abbott,  L.  C.  J.,  intimated,  that  the  proper  course  would  be  to  estimate  the 
freight  by  means  of  an  average,  so  as  to  take  neither  the  greatest  possible  freight 
nor  the  least ;  and  that  he  should  inform  the  jury  that  such  an  average  was  the 
proper  measjire  of  damages. 
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Marryaitf  on  the  jmrt  of  the  defendant  Thdd^  mibmitted  that,  by  the  terms 
of  the  charter-party,  the  defendant  Clarke  had  contracted  for  himself  only,  and 
that  the  defendant  Todd  was  not  bound  by  the  charter-party.  In  the  com- 
mencement of  the  charter-party,  the  defendant  Clarke  proposed  to  contract  for 
himself  and  bis  partner  Todd^  but  throughout  the  remainder  of  the  instrument 
the  9md  freighter  only  was  mentioned,  and  tlie  obligation  at  the  conclusion  of 
the  charter-party  was  in  the  name  of  the  said  freighter,  without  introducing  the 
name  of  Todd;  but— 

*4521  *Abbott,  L.  G.  J.,  was  of  opinion  that  the  words  in  the  beginning  of 
-^  the  instrument,  for  himself  and  his  partner,  ran  through  the  whole  of  the 
instrument.  If  it  had  not  been  intended  that  Todd^  the  partner,  should  be 
bound,  and  that  Clarke  alone  should  have  been  responsible,  there  would  have 
been  no  reason  for  introducing  the  name  of  Todd^  the  partner,  at  all. 


Marrj/att,  afterwards  contended,  that  a  considerable  deduction  ought  to  be 
made  from  the  calculated  amount  of  the  dead  freight,  on  account  of  the  mis- 
description of  the  burtlien  of  the  vessel  in  the  charter-party.  She  was  there 
described  as  of  128  tons  burthen,  without  any  intimation  that  this  was  the  mere 
registry  burthen ;  whereas  it  appeared  in  evidence,  that  she  could  carry  195 
tons ;  and  the  calculation  was  made  upon  the  supposition  that  she  took  180  tons 
exclusive  of  15  totSB  of  fustick,  which  had  been  stipulated  for  in  the  charter- 
party  ;  but— 

Abbott,  L.  C.  J.,  intimated  his  opinion,  that  unless  the  misrepresentation 
bad  been  fraudulent  the  freighter  was  not  entitled  to  insist  upon  the  specific 
burthen  mentioned  in  the  charter-party.  It  was  well  known  that  the  actual 
burthen  of  which  a  ship  was  capable  generally  exceeded  that  at  which  she  was 
registered. — If  the  misdescription  had  been  the  other  way,  the  defendants  would 
have  had  the  benefit  of  it. 

*The  plaintiff  had  a  verdict  for  a  sum  agreed  upon. 
Scarlett  and  LUtledale^  for  the  plaintiff. 
Marryatt  and  Campbell^  for  the  defendants. 


•453] 


ELLIS  et  al.  v.  WATSON  et  al. 

An  entry  by  A,  at  the  eustom-houae,  in  the  name  of  A.,  B.,  and  C,  of  premises  for  the 
keeping  of  beer  for  sale,  is  concluaive  where  the  Crown  is  concerned,  against  A.  aa  to 
his  parmerahip  with  B.  ^  C,  bat  wiih  respect  to  private  peraona  it  is  merely  prima/aeu 
eviaence. 

This  was  an  action  of  assumpsit  by  the  plaintiffs,  who  were  brewers,  against 
Watson^  Elgie^  ^  ff^orthington,  for  beer  sold  and  delivered  to  them.  fVor- 
thington  alone  defended  the  action,  and  his  defence  was  that  he  was  not  a 
partner. 

It  appeared  that  Worthington  had  served  Watson  ^  Elgie  (who  undoubt- 
edly were  partners  and  dealers  in  beer)  as  cellarman,  at  tlie  wages  of  3/.  per 
week,  but  that  he  had  left  their  service  previous  to  the  month  of  ^priU  1818, 
when  the  beer  which  was  the  subject  of  this  action  was  delivered.  In  order  to 
establish  his  partnership  with  Elgie  fy  Walion^  the  plaintiffs  relied  upon  an 
entry  made  at  the  Custom-house  by  fforthington  himself  on  the  11th  of  .^u- 
gwtt,  1817,  the  law  requiring  all  persons  who  deal  in  exciseable  commodities 
to  make  an  entry  at  the  custom-house,  of  the  place'  in  which  they  are  kept. 
This  entry  purported  to  be  an  entry  by  H'atMon^  Elgie^  fy  fVorthington^  of 
certain  premises  for  the  purpose  of  keeping  beer  for  home  consumption  and 
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'exportation :  it  was  also  prored,  that  on  the  2l8t  of  November^  I8I89  fAKA 
Worthmgton  had  entered  a  unthdraw  of  the  former  entry.  L 

On  the  part  of  the  defendant  fForlhingion^  evidence  was  adduced  to  show 
that  different  persons  who  had  dealt  with  Wation  fy  Elgie  always  dealt  with 
them  alone,  without  any  knowledge  that  they  had  any  partner,  and  that  whilst 
IForthington  remained  with  them  he  always  acted  as  a  servant,  and  received 
wages,  and  that  he  had  never  in  any  way  interfered  as  a  partner. 

Abbott,  L.  C.  J.,  was  of  opinion  that  as  between  fVorthington  and  the 
plaintiffs,  or  any  other  private  individuals,  the  entry  at  the  Custom-house  was 
not  conclusive  to  prove  a  partnership,  although  it  would  have  been  otherwise 
in  any  proceeding  by  the  Urown  ;  and  he  left  it  to  the  jury,  upon  the  whob  of 
the  evidence,  to  say  whether  fVorthington  was  a  partner  or  not. 

Verdict  for  the  defendant 

Scarlett  and  Hutchinson^  for  the  plaintiffs. 

Campbell^  for  the  defendant  fForthington. 


SHAW  V.  ROBERTS  et  al.  [•455 

The  court  will  reject  evidence  in  itself  illeffal,  notwithetmnding  the  admissions  or  omis- 
sions of  the  litigants. 

This  was  an  action  of  assumpsit  against  the  defendants,  who  were  coach- 
owners,  for  goods  sold  and  delivered. 

In  the  course  of  the  trial  the  counsel  for  the  defendant  asked  of  a  witness 
whether  Roberts^  one  of  the  defendants,  had  not  been  examined  on  a  former 
trial,  in  which  the  witness  was  a  plaintiff;  the  witness  answered  that  be  had 
been  so  examined,  and,  in  answer  to  another  question,  said  that  he,  the  witness, 
had  been  nonsuited.  He  was  then  asked  by  the  plaintiff's  counsel  whether  he 
had  not  been  nonsuited  on  the  evidence  of  Roberts,  and  he  answered  that  he  had. 

Scarlett i  for  the  defendant,  then  insisted  that  he  was  at  liberty  to  inquire 
what  Roberts  had  said  upon  the  former  trial,  the  counsel  for  the  plaintiff  having 
drawn  from  the  witness  the  fact  that  the  nonsuit  was  founded  upon  the  evidence 
of  Roberts, 

Abbott,  L.  C.  J.,  said,  that  he  had  taken  down  nothing  concerning  the  non- 
suit upon  his  notes,  and  that  the  evidence  then  inquired  into  was  inadmissible 
in  point  of  law,  and  consequently  that  he  should  not  be  justified  in  receiving  it. 
The  matter  then  pending  was  of  a  trivial  nature,  but  the  same  question  might 
occur  in  cases  of  the  highest  *importance,  where  the  admission  of  such  r^AKa 
evidence  in  the  present  instance  might  be  cited  as  a  precedent.  ^ 

Scarlett^  urged  that  the  court  was  bound  to  admit  this  evidence,  the  opposite 
counsel  having  rendered  it  admissible  by  putting  questions  to  which,  although 
in  themselves  objectionable,  the  defendant's  counsel  had  not  objected ;  and  it 
was  competent  to  parties  to  make  admissions  for  the  purposes  of  the  cause. 

Abbott,  L.  C.  J.,  said,  that  he  was  clearly  of  opinion  that  the  evidence  was 
inadmissible.  Tlie  court  had  nothing  to  do  either  with  the  admissions  of 
counsel,  or  with  any  omissions  on  their  part  to  object  to  evidence  which  had 
been  improperly  offered.  It  was  the  business  of  the  court  to  guard  against  the 
reception  of  improper  evidence,  independently  of  any  admissions  whatsoever; 
and  it  was  the  duty  of  the  court  to  reject  illegal  evidence,  although  the  parties 
on  both  sides  should  agree  to  admit  it.  The  admission  of  particular  facts  for 
the  purpose  of  trial  was  a  matter  of  very  different  consideration ;  for  such  facts 
were  admitted  as  proved  by  sufficient  and  legitimate  means ;  but  in  the  present 
case  the  evidence  itself  was  illegal  and  improper.-— The  evidence  was  ?ons0- 
quendy  rejected. 
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SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


WARNE  V.  CHADWELL. 

In  tn  action  for  tlander,  words  are  given  in  eyidence  in  order  to  prore  malice,  which  are 
not  itated  in  the  declaration,  the  defendant  may  prove  the  truth  of  each  words. 

This  was  an  action  on  the  case  for  words  spoken  of  the  plaintiff  in  his  trade 
of  a  maker  of  instruments  for  drawing  beer.  The  words  were  :  '*  He  is  a 
bankrupt,  and  cannot  pay  5«.  in  the  pound,  he  is  not  fit  to  be  trusted." 

For  the  purpose  of  snowing  a  malicious  intention  on  the  part  of  the  defend- 
ant, the  plaintiff  proved  that  the  defendant  on  another  occasion  had  said,  that 
the  plaintiff  had  called  his  creditors  together,  and  had  offered  them  a  composi- 
tion of  5s.  in  the  pound. 

On  the  part  of  the  defendant  proof  was  offered  of  the  truth  of  the  latter 
*4581  "^ords,  which  the  'defendant  had  had  no  opportuniQr  of  justifying,  since 
-J  they  were  not  upon  the  record,  and 

Abbott,  L.  G.  J.  was  of  opinion  that  such  evidence  was  admissible,  and  it 
given  accordingly. 

The  plaintiff  afierwards  had  a  verdict,  damages  30(ML 

Cktmey  and  Plaits  for  the  plaintiff. 

Seatieit  and  Adolf  huB^  for  the  defendant. 

See  Buller*8  N.  P.  10«    CoUisoa  «.  Loder. 
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REX  V.  LEVY  et  al. 

An  indictment  for  a  misdemeanor,  containing  scTeral  eonnts,  alleging  aeyeral  miademean- 
ora  of  the  aame  kind  on  the  same  day,  the  proaecator  may  give  evidence  of  each  miade 
meanora  on  different  daya.  i 

This  was  an  indictment  affainBt  LeTV  and  three  others  for  a  conspiracy. 
The  indictment  alleged  that  Elizabeth  Harria  being  in  a  state  of  pregnancy, 
during  her  parturition,  the  defendants  conspired  together  by  making  loud  noises, 
and  by  knocking  violently  against  the  wall  of  the  room  in  which  the  prosecutrix 
lay,  to  injure  and  terrify  her.  There  were  two  counts  for  conspiracies,  and 
one  for  a  riot,  dice. 

It  appeared  that  the  prosecutrix,  Elizabeth  Harris^  was  a  Jewess,  and 
that  she  had  lived  with  James  Tweedie^  a  Christian,  as  his  wife,  under  a 
^promise  of  marriage  from  him,  but  that  they  had  never  been  married  ;  r«^Kg 
and  it  was  proved,  that  the  defendants,  (who  were  Jews,)  and  who  it  ^ 
appeared  had  been  ofTended  at  the  prosecutrix's  supposed  marriage  with  a 
Christian,  had,  on  the  day  specified  in  the  indictment,  etz  :  the  13^A  of  Septem- 
ber ^  whilst  the  prosecutrix  was  in  labor,  been  guilty  of  the  annoyance  complained 
of  in  the  indictment. 

Andrews,  for  the  defendants,  cited  the  King  v.  lAoyd,  4  Esp.  200,  where 
Lord  EUenborough  had  held  that  the  making  loud  noises  to  the  disturbance  of 
individuals  in  the  occupation  of  their  chambers,  was  not  an  indictable  offence. 

A3B0TT,  L.  C.  J.,  said,  that  he  could  not,  sitting  there,  decide  upon  the  va- 
lidity of  the  indictment,  the  defendants  might  have  demurred,  or  might  move 
in  arrest  of  judgment. 

Evidence  being  afterwards  offered  of  similar  conduct  on  the  part  of  the  de« 
fendants  on  a  different  day  from  the  13/A  of  September. 

Andrews  objected,  that  since  but  one  day  was  alleged  on  the  record  without 
the  addition,  **  and  on  divers  other  days  and  times,*'  it  was  not  competent  to 
the  prosecutor's  counsel  to  adduce  evidence  of  any  offence  on  another  day,  and 
he  referred  to  a  case  decided  by  Lord  EUenborough, 

*Abbott,  L.  C.  J.,  said  that  the  present  case  was  distinguishablo  r^jftn 
from  that  cited,  since  here  there  were  two  counts  for  conspiracies  ^ 
and  one  for  a  riot ;  and  that  evidence  at  all  events  might  be  given  under  the 
different  counts  of  offence  on  separate  days. 

The  jury  found  Leoy  and  two  others  guilty  of  a  conspiracy 

Scarlett  and  Chitty,  for  the  prosecution. 

Andrews  and  Platt^  for  the  defendants. 


Where  several  different  felonies  are  alleged  in  the  same  indictment,  it  if 
usual  for  the  judge,  in  his  discretion,  to  call  upon  the  counsel  for  the  prosecu- 
tion to  select  one  felony,  and  to  confine  the  evidence  to  that  particular  charge, 
3  T.  B.  106.  Bex  v,  Janes,  2  Camp.  132.  Bex  v.  Xingston,  8  East,  4L 
But  this  rule  has  not  been  extended  to  misdemeanors,  and  it  is  the  common 
practice  to  receive  evidence  of  several  libels,  and  of  several  assaults  under  the 
same  indictment.  See  Lord  ElletU>orough's  observations  in  Bexv.  Jones,  % 
Camp,  132.  Where  the  indictment  comprehends  several  distinct  misdemeanofs 
chaiged  against  different  persons,  it  may  be  a  good  ground  of  application  to 
the  discretion  of  the  court  to  quash  the  indictment,  on  account  of  the  inconve- 
nience which  might  result  at  the  trial  from  joining  different  counts  against  dif- 
ferent offenders.  Many  of  the  *older  precedents  contain  a  great  num-  r^^^i 
ber  of  different  charges  against  the  same  defendant.  In  Broughton's  ^ 
case,  Trem.  111^  the  indictment  chaiges  no  less  than  twenty  distinct  acts  of 
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extortion.    See  also  Bex  y.  Lee^  TVem.  248.,  and  Bex  y.  Baxter^  Drem  55. 
where  different  libels  are  set  out* 


ROSKELL  V.  WATERHOUSE  et  al. 

In  an  action  against  a  carrier  for  not  taking  care  of  and  lafely  carrying  ^ooda  according  Xm 
hia  promiaef  it  appears  that  he  has  limited  his  responsibilitv  as  a  carrier,  bv  means  of  a 
notice,  of  which  the  plaintifT  was  cognisant,  the  plaintiff  having  declared  against  the 
defendant  as  a  carrier  in  the  usual  form,  cannot  insist  that  the  goods  were  lost  from  the 
defendant's  warehouae  before  the  actual  carriage  of  the  goods  commenced. 

This  was  an  action  of  aasumpait  against  the  two  defendants,  aa  carriers,  for 
negligence,  in  the  carriage  of  two  boxes  containing  watch  plates,  dials,  &c. 

It  was  proyed  that  the  goods  had  been  delivered  at  the  defendant's  coach-office 
in  Lad-lane,  directed  to  the  plaintiff  at  Liverpool,  and  that  the  sum  of  3«.  2(^. 
had  been  paid  for  the  carriage  and  for  booking  the  goods.  It  appeared,  how- 
ever, upon  the  cross-examination  of  one  of  the  plaintiff's  witnesses,  that  he 
had  been  in  the  habit  of  sending  down  parcels  to  the  plaintiff  by  the  same  con- 
veyance, and  that  two  boxes  which  had  been  formerly  sent  at  different  times, 
had  been  lost,  and  that  after  these  losses  the  plaintiff  had  brought  no  action  to 
*4621  ^^^^^"^  ^®  amount  from  the  defendant,  but  had  'directed  the  witness 
^  for  the  future  to  insure  the  parcels  which  he  sent. 

Abbott,  L.  C.  J.,  intimated  his  opinion,  that  this  would  be  evidence  against 
the  plaintiff  to  show  that  he  knew  that  the  defendants  limited  their  responsi- 
bility unless  a  higher  rate  was  paid  for  the  carriage  of  the  goods  by  way  of 
insurance. 

The  person  who  took  the  goods  to  the  office  afterwards,  admitted  that  he 
knew  that  the  defendants  had  timited  their  responsibility  according  to  the  notice 
produced,  and  that  he  had  seen  the  notice  before  he  received  the  parcel. 

Scarlett  for  the  plaintiff,  then  submitted  the  question  to  the  court,  whether 
the  defendants  could  insist  upon  the  notice  as  a  defence  in  the  present  instance, 
since  it  did  not  appear  that  tlie  goods  had  ever  been  put  into  the  coach  for  the 
purpose  of  being  conveyed,  and  therefore  might  have  been  stolen  from  the 
defendant's  warehouse.  The  declaration  alleged  a  delivery  of  the  goods  to 
the  defendants  to  be  by  them  taken  care  o/^nd  to  be  safely  delivered  to  Uie  plain- 
tiff, and  that  the  defendants  undertook,  Slc,  to  take  care  of  the  goods  and  safely 
carry  them,  &c. ;  but  the  notice  was  in  the  usual  form  by  the  defendants  as 
carriers;  butr— 

Abbott,  L.  G.  J.,  was  of  opinion  that  at  all  events  the  plaintiff  could  not,  as 
his  declaration  was  framed,  insist  upon  this  ground,  since  he  ought  to  have 
Mffill  *^^^^S^^  ^®  defendants  as  warehousemen  and  not  as  carriers ;  or  to 
J  have  charged  them  with  receiving  the  goods  to  be  taken  to  a  particular 
coach  in  order  to  be  carried ;  but  here  the  plaintiff  had  merely  charged  thmn 
with  negligence  as  carriers. 

Plaintiff  nonsuited. 

Scarlett  and  Carter^  for  the  plaintiff. 

Oumey  for  the  defendant 

Vol.  m.— 62. 
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STEEL  V.  PRICKETT  et  al. 

The  preramption  is,  that  the  waste  land  which  adjoins  to  a  road,  belong!  to  tha  owner  of 

the  adjoining  freehold,  and  not  to  the  lord  of  the  manor. 

General  eTidence  of  title  to  adch  wastea. 


SmMt  reputation  alone  is  odmiMtAU  evidence  to  prore  the  eziatence  of  a  manor  without 

any  proof  of  the  actual  exercise  of  any  manorial  right. 

Tun  was  an  action  of  trespaas  against  the  defendant  Priekelt  and  two  odiers, 
for  breaking  and  entering  the  close  of  the  plaintiff  holden  by  him  of  Dame 
Jane  fFUson^  lady  of  the  manor  of  Hamp^tead^  by  copy  of  court  roll. 

The  question  raised  by  the  pleadings  was  whether  the  locuM  m  quo  belonged 
to  the  dean  and  chapter  of  the  collegiate  church  of  St.  Peter,  Weetmintter^  as 
parcel  of  their  manor  of  Hampetead^  in  the  county  of  Mtddiegex 

The  loau  in  quo  was  a  small  piece  of  land  which  adjoined  u>  the  high  road 
leading  from  ^mmpetead  to  London^  which  had  been  inclosed  by  the  rtiaj 
plaintiff,  who  was  tenant  to  Lady  Smithy  who  was  lady  of  the  manor  >- 
of  Hampstead^  and  it  was  contended  on  his  part,  that  the  locus  in  quo  belonged 
to  Lady  Smith  in  right  of  her  manor,  as  being  part  of  the  wastes  of  that  manor. 
On  the  other  hand,  the  defendant,  who  was  tenant  to  the  Dean  and  Chapter  of 
WeBttninnter^  insisted, 

1.  That  the  locue  in  quo  was  the  property  of  the  Dean  and  Chapter  of 
Weitmineter^  because  it  adjoined  to  the  freehold  lands  of  the  Dean  and  Chap- 
ter ;  whence  presumption  arose,  that  the  waste  and  soil  to  the  centre  of  the 
road  also  belonged  to  them ;  and 

2.  It  was  contended  that  the  Dean  and  Chapter  were  seized  in  fee  of  the 
estate  and  manor  of  Beleiee^  and  entided  to  the  locue  in  quo  as  parcel  of  that 
manor. 

On  the  part  of  the  plaintiff  evidence  was  adduced  to  show,  that  the  lords  of 
Ae  manor  of  Hampetead  had,  from  time  immemorial,  exercised  the  right  of 
granting  out  parcels  of  the  waste  lands  within  the  manor  with  the  consent  of 
die  copy-holders.  Thirteen  instances  were  adduced  of  grants  of  this  nature,  the 
first  of  which  was  made  in  the  year  1694,  and  the  two  last  in  the  year  1817. 
In  some  instances  the  portions  of  land  so  granted  out,  were  situated  between 
the  road  and  the  copy-hold  lands  adjoining,  in  others  between  the  road  ryjAR 
*and  fi*eehold  lands.  An  entry  in  Doomsday  Book  was  proved  from  >- 
which  it  appeared  that  the  manor  of  Hampetead  then  existed,  but  no  mention 
was  made  of  the  manor  of  Beisise;  also  a  grant  by  King  Henry  VI1L,  of  the 
manor  of  Hampetead^  d&c,  with  a  special  reservation  of  aeleise  and  its  appur- 
tenances, in  which  it  was  described  as  a  messuage  and  not  as  a  manor,  to 
Thomas,  bishop  of  fVeitminnter.  Another  grant  of  the  manor  of  Hampsteadf 
4  Ed.  6,  by  which  king  Ed.  6,  granted  the  same  manor  with  several  others,  to 
TVunnaa  IVrotht,  from  whom  I^dy  ffVeon  derived  Iter  tide. 

The  defendants  relied  principally  upon  the  presumption,  that  the  waste 
belonged  to  the  Dean  and  Chapter  of  Wentmineter  as  owners  of  the  adjoining 
freehold :  but  insisted  also,  that  the  locus  in  quo  was  parcel  of  the  manor  of 
Beisise,  and  offered,  first,  a  copy  of  a  document  in  the  augmentation  office,  07 
which  the  king's  receiver  acknowledged  the  receipt  of  rent  in  respect  of  the 
farm  of  the  manor  of  Beisise,  in  the  thirty-second  year  of  Hen,  8.  Also  s 
grant  by  Hen.  8,  in  the  year  1542  (the  abbey  of  f^estminster  being  then  dife 
solved)  of  the  manors  of  Eveny,  Beisise,  Knightsbridge,  Hob/orth,  and  Cow 
house,  situate,  and  being  in  Hendon  and  Hampstead,  to  the  Dean  and  Chapter 
of  fVestminster.  Also  a  grant  of  the  4th  of  Ph.  4*  •^•«  of  the  same  manors  to 
the  restored  abbot  and  convent  of  Westminster,  and  also  another  grant  by 
queen  Elizabeth  (1666)  of  the  same  manor  *Ui  the  Dean  and  Chapter  r^AOj^ 
of  Westminster^  who  had  remained  in  possession  ever  since.    Evi-  ^ 
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dence  havingr  been  offered  by  the  defendant  of  reputation,  that  BehUe  was  m 
manor ;  and  as  to  the  extent  of  the  manor, 

Scarlett^  for  the  plaintiff,  objected  to  it  on  the  grronnd  that  mere  reputation 
was  in  itself  inadmissible,  to  show  that  Belniae  was  a  manor  independendy  of 
some  exercise  of  manorial  rights,  as  an  old  lease  may  be  evidence  coupled 
with  evidence  of  payment  of  rents,  but  that  unless  some  acts  were  proved,  such 
as  perambulation,  mere  reputation  was  inadmissible,  and  it  could  not  be  as- 
sumed that  Belaite  was  a  manor  for  the  purpose  of  letting  in  evidence  of  repu- 
tation. 

Abrott,  L.  C.  J.,  intimated  his  opinion  that  reputation  alone  was  admUshh 
evidence  to  prove  the  existence  of  a  manor,  a  great  number  of  manors  rested 
upon  no  other  evidence  than  reputation  ;  at  all  events,  the  evidence  offered  was 
admissible  in  this  case,  since  it  went  to  show  that  the  manor  of  Hampatead  did 
not  extend  to  the  waste  in  question. 

Evidence  of  reputation  was  then  admitted,  and  the  defendant  also  prored, 
that  many  inclosures  of  portions  of  the  waste,  adjoining  tlie  road  had  taken 
place  within  the  last  thirty  years,  which  the  lady  of  the  manor  of  Hampsfead 
*467l  ^^^  "^^  disputed,  except  in  one  or  two  instances,  where  it  appeared 
-^  *that  rails  which  had  been  erected  had  been  broken  down  by  her  orders, 
bat  it  appears  that  these  had  been  replaced,  and  that  no  actions  had  ever  been 
brought  for  such  encroachments.  It  also  appeared,  that  the  tenants  of  the  ma- 
nor of  Hampatead  had  been  prevented  from  getting  gravel  upon  the  loata  in  quo, 

Scarlett^  for  the  plaintiff,  insisted  in  his  address  to  the  jury,  that  no  suffi- 
cient evidence  had  been  adduced  to  prove  that  Bdsiae  was  a  manor,  it  had  not 
been  mentioned  as  such  in  Doomsday,  and  had  been  specially  reserved  out  of 
the  grant  of  H,  8,  of  the  manor  of  Hampitead  to  the  bishop  of  PVenfminsterf 
and  in  the  reservation  had  not  been  described  as  a  manor,  and  although  it  had 
in  subsequent  grants  been  described  as  a  manor,  yet,  so  had  several  others 
which  were  not  manors,  and  there  was  not  the  slightest  vestige  of  the  exercise 
of  any  manorial  right  whatsoever.  At  all  events,  the  right  to  the  waste  lands 
must  depend  upon  usage  and  custom  ;  where  inclosures  are  ancient  and  roads 
are  of  modern  date,  it  might  be  admitted,  that  a  presumption  arose  that  the  road 
had  been  made  over  the  land  of  the  adjoining  proprietor,  but  where  the  road, 
as  in  this  case,  was  ancient,  such  a  presumption  was  destroyed.  The  road 
from  London  to  Hampatead  must  have  been  of  very  high  antiquity,  and  prob- 
ably formed  out  of  the  wastes  of  the  manor  of  Hampatead,  It  appeared  from 
Doomsday  Book,  which,  acconling  to  tradition,  had  been  commenced  in  the 
•4fi8l  ^'"™®  *^^  '°?  Alfred^  and  completed  under  ffWiam  the  Conqueror,  that 
^  the  manor  of  Hampatead  had  been  part  of  the  possessions  of  the  abbot 
of  Weatminater^  he,  as  lord  of  the  manor,  might  have  granted  out  portion^  of  it 
to  others,  but  there  was  no  mention  in  Doomsday  of  any  freehold  lands  within 
tlie  manor  of  Hampatead^  nor  of  the  manor  of  Beiaiae^  which  afforded  a  strong 
presumption  that  the  road  existed  and  was  part  of  the  manor  of  Hampafeaai 
The  etymology  of  the  word  Belaiae,  which  was  probably  derived  from  the 
French  words  signifying  beautiful  seat  or  residence,  afforded  strong  proof  that 
it  originated  since  the  Conquest,  and  rendered  it  probable  that  the  manor  was 
of  later  date  than  the  road,  and  if  the  road  did  exist  before  the  manor  of  Belaiae^ 
it  must  have  been  carried  over  the  waste  of  the  manor  of  Hampatead, 

Abbott,  L.  C.  J.,  in  the  course  of  summing  up  to  the  jury  observed. — The 
question  is  whether  the  small  piece  of  land  in  dispute  is  the  soil  and  freehold 
of  the  Dean  and  Chapter  of  fVeatminater,  The  adjoining  land  is  beyond  all 
doubt  the  property  of  the  Dean  and  Chapter — In  some  of  the  more  ancient 
books  of  law,  a  difference  of  opinion  appears  to  have  existed  as  to  the  right  to 
the  waste  lands  adjoining  to  public  highways ;  but  as  far  as  my  own  expe- 
rience goes,  and  I  have  heard  the  opinions  of  many  learned  judges  upon  the 
subject,  .it  has  uniformly  been  laid  down,  that  land  under  such  circumstances 
if  presumed  in  the  first  mstanee  to  belong  to  the  owner  of  the  adjoininf 
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*land  and  not  to  the  lord  of  the  manor,  but  a  presamption  prevails  only  r«^i>Q 
to  long  as  proof  to  the  contrary  is  wanting,  and  the  question  is  whether  ^ 
the  plaintiff  has  in  the  present  instance  rebutted  this  presumption  to  yoor 
satisfaction.  In  remote  and  ancient  times,  when  roads  were  frequently  made 
through  uninclosed  lands,  and  when  the  same  labor  and  expense  was  not  cm- 
ployed  upon  roads,  and  they  were  not  formed  with  that  exactness  which  the 
exigencies  of  society  now  require,  it  was  part  of  the  law,  that  the  public,  where 
the  road  was  out  of  repair,  might  pass  along  the  land  by  the  side  of  the  road. 
This  right  on  the  part  of  the  public  was  attended  with  this  consequence,  that 
although  the  parishioners  were  bound  to  the  repair  of  the  road,  yet,  if  an 
owner  excluded  the  public  from  using  the  adjoining  land,  he  cast  upon  himself 
the  onus  of  repairing  the  road.  If  the  same  person  was  the  owner  of  the  land 
on  both  sides,  and  inclosed  both  sides,  he  was  bound  to  repair  the  whole  of 
tlie  road;  if  he  inclose  on  one  side  only,  the  other  being  ief^open,  he  was 
boimd  to  repair  to  the  middle  of  the  road,  and  where  there  was  an  ancient 
inclosure  on  one  side,  and  the  owner  of  lands  inclosed  on  the  other,  he  was 
bound  to  repair  the  whole.  Hence  it  followed  as  a  natural  consequence,  that 
when  a  person  inclosed  his  land  from  the  road,  he  did  not  make  his  fence  close 
to  the  road,  but  leA  an  open  space  at  the  side  of  the  road  to  be  used  by  the 
public  wiien  occasion  required.  This  appears  to  be  the  most  natural  and 
satisfactory  mode  of  explaining  *the  frequency  of  wastes  led  at  the  sides  r«  jma 
of  roads  :  the  object  was  to  leave  a  sufficiency  of  land  for  passage  by  ^ 
the  side  of  the  road,  when  it  was  out  of  repair,  is  the  general  presumption  of 
law,  but  this  presumption  is  capable  of  being  rebutted,  and  here  the  plaintiff 
undertakes  to  rebut  it :  he  says  that  Lady  ffilson  is  lady  of  the  manor  of 
Hamptteadt  and  that,  she,  as  lady  of  the  manor,  is  empowered  by  immemorial 
custom  within  the  manor,  to  grant  out  waste  lands  with  the  consent  of  the 
copyholders  of  the  manor.  Tliis  cannot  be  done  without  a  special  immemorial 
custom  to  warrant  it,  since  a  copyhold  tenure  cannot  have  been  created  within 
time  of  memory.  His  lordship  then  commented  on  the  evidence  supplied  by 
the  different  grants  of  waste  under  the  manor  of  Hampsiead^  observing  that, 
out  of  the  ten  grants  which  had  been  proved,  some  of  which  were  of  pieces  of 
land  between  the  road  and  copyhold  land,  and  others  (three  in  number)  of 
parcels  of  land  between  the  road  and  freehold  lands,  the  latter  were  the  only 
ones  which  were  material  for  consideration,  since,  as  to  the  wastes  between 
•the  road  and  the  copyhold  lands  of  the  manor  of  Hampatead,  no  doubt  could 
arise  as  to  the  right,  and  it  was  only  in  res>pect  of  the  parcels  between  the 
road  and  the  freehold  lands  that  the  presumption  applied.  His  lordship  then 
added-— This  is  the  evidence  adduced  by  the  plaintiff,  in  order  to  show  that 
the  usual  presumption  ought  not  to  prevail  in  tliis  case.  The  defendant,  in 
answer  to  this  case  asserts. 

1.  '^That  the  presumption  is  in  his  favor,  which  arises  from  tlie  con-  r^Ajt 
tiguity  of  the  waste  to  the  freehold  estate,  and  ^ 

2.  That  BelMe  is  a  manor,  and  that  the  lociu  in  quo  is  parcel  of  that  manor. 
After  commenting  on  all  the  evidence  which  had  been  adduced  on  both  ft^ides; 

his  lordship  observed  strongly  upon  the  evidence  of  thirteen  inclosures  having 
been  made  of  parts  of  the  waste  adjoining  to  the  Belnnt  estate,  without  any 
permission  given  by  the  lady  of  the  manor.  It  was  true,  that  in  some  instances 
interruptions  by  her  had  been  proved,  but  the  occupiers  had  afterwards  replaced 
the  fences,  and  no  action  had  been  brought ;  if  the  lady  of  the  manor  had  in- 
tended to  resist  what  she  considered  to  be  encroachments  on  her  rights,  she 
should  have  brought  an  action.  It  had  been  contended,  that  the  lady  of  the 
manor  had  a  general  title  to  all  the  wastes  within  the  manor,  but  she  had  not  in 
any  one  of  these  instances  of  inclosure  asserted  her  general  right,  and  it  was  for 
her  to  do  so  rather  than  for  individuals,  whose  interest  was  so  minute.  The 
evidence  to  prove  that  BdnUe  was  a  manor  was  but  slight:  it  had  been  called 
m  manor  in  some  of  the  grants  which  had  been  read,  but  so  also  had  Cdwhous€9 
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vid  Hobforth^  although  the  two  latter  never  had  heen  manors.  If  Bdsise  had 
oeen  a  manor,  at  some  time  courts  must  have  been  held  for  that  manor,  but 
there  was  no  evidence  that  any  court  had  ever  been  held ;  and  therefore  it  was 
M721  ^^^  improbable,  that  *the  term  manor  had  not  been  applied  to  Belsiae 
-^  in  those  documents  in  its  proper  and  legal  sense.  In  the  grant  of  Jletu 
8.  it  had  been  specially  reserved  under  the  description  of  a  messuage  only,  and 
not  of  a  manor.  If,  however,  the  jury  should  be  of  opinion  upon  this  evidence, 
that  Bdsue  was  a  manor,  they  were  to  find  for  the  defendant,  but  if  they  were 
of  opinion  that  BelHse  was  not  a  manor,  the  material  question  for  their  conside- 
ration would  be,  whether  the  plaintiff  had  given  such  evidence,  as  in  their 
minds  rebutted  the  usual  presumption  of  law,  that  the  waste  belonged  to  the 
owner  of  the  adjoining  freehold. 

Verdict  for  the  defendants. 

Scarlett^  Gumey^  Toddy ^  Serjt.,  and  Comyn,  for  the  plaintiff. 

Catberdf  Tauniarh  and  Marryatt^  for  the  ciefendants. 


REX  V.  BROOKE. 

A  witness  having  been  called  into  the  box  and  sworn  in  the  course  of  a  prosecution  for  a 
misdemeanor,  produces  a  document,  but  is  not  examined.  The  defendant  is  entitled  to 
cross-examine. 

This  was  an  indictment  for  perjury. 

The  attorney  for  the  prosecution  was  called  and  sworn,  and  produced  a  copy 

^ .     -J  of  a  declaration  in  an  *action  brought  by  the  defendant  against  the  pro- 

J  secutor,  but  he  was  not  asked  any  question  on  the  part  of  the  prosecution. 

Scarlett^  for  the  defendant,  insisted  upon  his  right  to  cross-examine  him  as  a 
witness  called  for  the  plaintiff;  and  this  being  objected  to  on  the  part  of  the 
prosecution, 

Abbott,  L.  C.  J.,  was  of  opinion,  that  in  strictness  the  defendant  was 
entitled  to  cross  examine,  and  he  was  cross-examined  accordingly. 

The  defendant  was  af^rwards  acquitted  upon  the  merits  of  his  case. 

Denman^  for  the  prosecution. 

ScarleUf  for  the  defendant. 


DOE  on  the  Demise  of  ROBINSON  v.  BARTON. 

lo  order  to  prove  the  order  of  the  Insolvent  Debtors*  Court  for  the  discharge  of  a  debtor, 
it  is  not  sufBcient  to  produce  and  prove  the  order  to  the  marshal  for  the  discharge  of 
of  the  debtor,  reciting  the  judgment.  The  original  entry  of  the  judgment  by  the  court 
ought  to  be  produced. 

This  was  an  ejectment  brought  to  recover  some  premises  situate  in  tlie  parish 
of  Mary-le-bone* 
•474"!       *'^*^®  premises  in  question  had  been  let  on  a  lease  for  years,  by  Mr. 

'J  Alderman  If'ood^  the  owner,  to  one  StodharU  who  had  been  discharged 
under  an  insolvent  debtors*  act,  and  the  lessor  of  the  plaintiff  claimed  by  virtue 
of  an  assignment  from  Jeye9^  the  provisional  assignee,  under  the  act.  In  order 
to  prove  their  title,  the  execution  of  an  assignment  by  StodharU  the  insolvent, 
to  Jtyetif  the  provisional  assignee,  was  proved;  but  this,  as  it  was  unstamped, 

aT 
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eould  not  operate  as  an  assignment  otherwise  than  by  Yirtae  of  the  act ;  the 
plaintiff  was  therefore  under  the  necessity  of  proceeding  further  to  prove,  that 
the  Court  of  Insolvent  Debtors  had  adjudged  that  Stodhart  was  entitled  to  his 
discharge  under  the  act.  In  order  to  prove  this,  a  clerk  in  the  Insolvent  Debt- 
ors' Court  was  called  as  a  witness,  who  produced  a  document  which  he  said 
was  under  the  seal  of  the  court,  which  recited,  that  the  court  had  adjudged,  that 
the  debtors  should  be  discharged,  and  purported  to  be  an  order  to  the  marshal 
for  his  discharge  from  custody.  It  appeared  also,  that  a  book  was  kept  by  the 
court,  and  that  upon  any  adjudication  that  a  party  should  be  dischaiged,  the 
word  discharged  was  written  in  the  book  under  his  name. 

Abbott,  L.  C.  J.,  was  of  opinion,  that  this  evidence  was  insufficient  to  prove 
the  judgment  of  the  court.  If  it  had  appeared  in  evidence  that  it  was  not  the 
practice  to  make  any  entry  of  the  judgment,  parol  evidence  might  have  been 
given  of  it ;  but  it  appeared  that  the  ju^ment  was  ^entered  in  a  book,  r^A^K 
and  that  book  would  have  been  evidence  if  there  had  been  no  other.  A  ^ 
similar  difficulty  had  occurred  in  a  recent  case.  There  were  two  acts,  by  one 
of  which  it  was  directed  that  the  names  of  the  creditors  should  be  inserted  in 
the  order  of  discharge.  By  the  second  it  was  provided,  that  the  names  of  the 
creditors  need  not  be  named  in  the  adjudication,  but  that  the  schedule  might  be 
referred  to,  which  contained  them.  The  present  document  was  insufficient  to 
prove  the  order  of  dischai^ge,  since  it  merely  recited  that  the  court  had  so  ad- 
judged ;  it  was  nothing  more  than  a  copy  of  the  order  addressed  to  the  marshal 
for  the  purpose  of  the  prisoner's  discharge,  and  the  original  order  could  no  more 
be  proved  by  means  of  such  a  document  than  a  judgment  could  be  proved  by  a 
writ  in  which  it  was  recited. 

Plaintiff  nonsuited. 

Scarlett  and  HoU^  for  the  plaintiff. 

Oumeyt  for  the  defendant. 


PENNIFORD  V.  HAMILTON. 

In  an  action  for  work  and  labor,  a  propssal  on  the  part  of  the  defendant,  which  was  not 
finally  acceded  to,  containing  an  estimate  of  the  amount  of  the  work,  may  be  read  in 
evidence  by  the  defendant,  alihough  it  be  not  stamped. 

This  was  an  action  for  work  and  labor  upon  a  bricklayer's  bill. 

*A  proposal  on  the  part  of  the  defendant  to  him  purporting  to  be  an  rmdjti 
estimate  of  the  ezpence  of  building  the  wall  was  tendered  in  evidence.  ^ 
It  was  entitled,  **  An  estimate  for  building  the  garden  wall,**  ^.  and  it  stated 
the  dimensions  of  the  wall,  and  specified  such  doors  were  to  be  made  as  mi^^t 
be  required,  the  whole  to  be  done  by  the  plaintiff,  finding  labor  and  scaffolding 
only,  for  195/.  This  estimate  had  not  been  finally  agreed  upon,  but  was 
offered  in  reduction  of  the  plaintiff's  demand,  and  to  prove  that,  according  to 
his  own  estimate,  he  was  not  entitled  to  so  much  as  he  claimed. 

Scarlett,  on  the  part  of  the  plaintiff,  objected  that  this  document  could  not  be 
received  in  evidence  without  a  stamp,  and  that  it  was  not  within  the  exception 
in  the  act 

Abbott,  L.  C.  J.,  was  of  opinion,  that  being  a  mere  proposal  and  estimalei 
no  stamp  was  requisite,  and  the  document  was  read 

Scarlett  and  Comyn,  for  the  plaintiff. 
Murryflft  and  Resden^  for  the  defendant. 
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'IN  TH£  KING'S  BENCH. 

Jtfltr  Hilary  Tenn. 
59  George  III. 


ADJOURNED  SITTINGS  AT  GUILDHALL. 


DOE  on  the  Demise  of  the  Drapers'  Company  v.  WILSON. 

After  the  plaintiff,  in  ejectment,  has  proved  hie  title  to  m  verdict,  the  court  will  not 
try  the  question  of  the  precise  extent  of  the  piaintifPs  claim  as  aefined  by  particular 
metes  and  bounds. 

This  was  an  action  of  ejectment  brought  on  a  demise  by  the  Drapers' 
Company. 

It  was  admitted  on  the  part  of  the  defendant,  that  the  plaintiff  was  entitled  to 
recover  the  ground  floor,  and  also  the  first  and  second  floors  of  the  house,  in 
respect  of  which  the  ejectment  was  brought ;  but  it  was  contended,  that  he  was 
not  entitled  to  the  upper  part  of  the  house,  and  evidence  was  offered  in  proof 
of  this;  but — 

Abbott,  L.  C.  J.,  said,  that  in  an  action  of  ejectment,  where  it  was  admitted 
that  the  plaintiff  was  entitled  to  recover  a  part  of  that  which  he  claimed,  a 
question  of  boundary  could  not  be  tried.  The  generality  of  the  description  of 
*47R1  ^^^  premises  in  an  action  of  ejectment,  precluded  an  inquiry  *as  to  the 
J  precise  quantity  which  the  party  was  entitled  to  recover.  If  he  took 
too  much  on  the  execution  of  the  writ  of  possession,  the  defendant  might  bring 
an  action  of  trespass,  in  which  the  premises  might  be  set  out  by  metes  and 
bounds ;  the  action  of  ejectment  decided  nothing  as  to  the  quttniiun.f 

Verdict  for  the  plaintiff. 
Marryait  and  Tindall^  for  the  plaintiff. 
Gumty  and  Chitty^  for  the  defendant. 

t  It  is  at  the  peril  of  the  plaintiff  to  take  out  execution  for  that  onljr  to  which  he  is 
entitled,  and  he  must  point  out  to  the  sheriff  the  premises  of  which  he  is  to  deliver  tha 
possesEion ;  see  I  Burr.  366.  629.  And  if  he  takes  possession  of  more  than  he  is  entitled 
to,  the  court  will,  in  some  instances,  interfere  in  a  summary  way  to  set  the  matter 
right.     1  Uurr.  629.    Saul  v.  J)am$on,  3  Wils.  49.    Runnington  on  £3ect.  432. 


ELLIS  et  al.  v.  WATSON  et  aL 

An  emry  by  A,  at  the  Excise  Office  of  premises  for  the  keeping  of  beer  for  home  eon 
sumption  and  exportation,  in  the  name  of  himself,  B.  <{•  C.,  is  conclusive  against  A, 
as  far  as  regards  the  Crown,  but  is  not  conclusive  witn  respect  to  other  parties. 

This  was  an  action  of  assumpsit  against  JVatson^  Elgit  ^  Worthington^ 

S1701  ^'^^  ^^  ^"^^  question  was,  whether  Worthington^  at  the  time  *when 

^'^J  the  cause  of  action  accrued,  was  a  co-partner  with  the  other  defendants. 

In  order  to  establish  the  co-partnership  of  fForthingtonf  the  plaintiffs  proTed 
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that  Worthinglon  had  entered  the  cellar  in  which  the  business  had  been 
on  at  the  Custom-house,  in  the  joint  names  of  himself,  Watson  fy  Elgie^  as 
premises  for  the  keeping  of  beer  for  home  consumption  and  for  exportation; 
and  that  he  had  afterwards  also  caused  a  withdraw  to  be  entered  in  their  joint 
names.  On  the  part  'of  Worthington^  evidence  was  offered  to  show  that  he 
was  not,  in  fact,  a  co-partner  with  the  other  defendants,  but  that  he  had  been 
employed  by  them  merely  as  a  cellar-man  at  weekly  wages. 

On  the  part  of  the  plaintiffs,  it  was  contended,  that  n^orihington  was  coa> 
duded,  by  the  entries  which  he  himself  had  made. 

Abbott,  L.  C.  J.,  was  of  opinion,  that  the  defendant,  Warthington^  was  not 
in  his  present  defence  concluded  by  the  entries  in  question.  With  respect  to 
the  crown,  he  would  certainly  have  been  bound  by  the  representation  which  he 
had  made,  but  with  regard  to  other  parties,  although  the  evidence  was  admiasiblet 
it  was  not  conclusive* 

Verdict  for  the  defendants. 

*  Scarlett  and  Hutchinson^  for  the  pbuntifis.  r*480 

CampbcU^  for  the  defendant  Worthington*  ^ 


As  to  the  effect  of  a  man's  acts  or  representations  by  way  of  admission 
against  himself.  See  Wataon  v.  TTirelkM^  2  Esp.  367.  Robinson  v.  Nahon^ 
1  Camp.  245.  Meredith  v.  Hodges,  2  N.  P.  453.  Morris  v.  MUler,  Burr. 
2057.  Mace  v.  Cadell,  Cowp.  232.  Edwards  v.  Brydges  et  at.  supra,  232. 
Charley  v.  Bolcott,  4  T.  R.  317.  lApscomp  v.  Holmes^  2  Camp.  441.  Nash 
T.  Turner,  2  Esp.  1 17. 


HUPE  «.  PHELPS. 

One  who  professes  to  care  disorders  within  m  specific  time  by  means  of  sovereign  medi* 
cines,  and  induces  another  to  employ  him  bv  false  and  fradulent  professions  of  his 
skill,  cannot  recover  for  medicines  or  attendance. 

This  was  an  action  of  assumpsit  brought  to  recover  for  medicines  supplied 
by  the  plaintiff  to  the  defendant's  wife,  and  for  his  attendance  upon  her  for  the 
purpose  of  curing  a  cancer. 

The  plaintiff,  who  was  a  native  of  Germany,  and  had  advertised  himself  as 
famous  for  the  cure  of  cancers  without  cutting,  had  been  called  in  to  attend  the 
defendant's  wife  in  the  beginning  of  April,  1818,  and  undertook  to  remove  a 
cancer  in  her  breast,  with  which  she  was  afflicted,  without  cutting. 

*In  the  beginning  of  May,  the  plaintiff  brought  in  a  bill  to  the  amount  r«^Q| 
of  12/.  for  medicines  only,  which  was  paid  to  him,  but  Mrs.  Phelps  ^ 
having  at  that  time  derived  no  benefit  whatsoever  from  the  lotions  and  internal 
medicines  which  had  been  applied,  the  defendant  was  particularly  questioned 
as  to  the  probability  of  a  cure  by  such  means,  and  as  to  his  success  with  other 
patients  who  had  been  afflicted  with  similar  complaints,  when  the  plaintiff 
assured  the  defendant,  that  the  cure  was  then  considerably  advanced,  that  a 
rery  material  alteration  for  the  better  had  then  taken  place,  and  that  he  should 
be  able  to  effect  a  complete  cure  within  a  very  short  time,  without  cutting,  and, 
in  proof  of  his  skill,  he  referred  to  two  patients  who  were  still  under  his  care, 
but  in  a  very  advanced  state  of  recovery.  Notwithstanding  these  assurances, 
Mrs.  Phelps*s  cancer  daily  grew  worse,  till  at  last  she  had  recourse  to  surgical 
aid,  and,  after  undergoing  a  most  painful  operation,  which  delay  had  rendexed 
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more  painfbl  snd  more  dangerocis  than  it  wimld  hftre  been,  had  it  been  per- 
fonned  at  an  eariter  stage  of  the  coniplai|it»  she  recovered.  It  turned  out  upon 
inquiry,  that  both  the  patients  whom  the  defendant  had  represented  to  be  so 
rapidly  advancing  in  their  recovery,  had.  daily  grown  worse  whilst  they  were 
under  tfieplaintin^s  hands,  had  since  died,  and  that  there  was  reason  to  suppose 
that  their  deaths  had  been  accelerated,  in  consequence  of  the  plaintiff's  treat* 
ment.  On  the  part  of  the  defendant,  it  was  contended  that  the  plaintiff  cottld 
not  recover, 

eiA^n       *^'  Ii^BOD^^^^  ^^  ^^^  ^^  been  examined  and  approved  of  as  ia  re- 
^^"^J  quired  by  the  statutes  8  H.  8.  c.  11,  §  1.     U  ^  1ft  H.  8.  c.  5,  $  8. 
84  &  35  H.  8.  c.  8,  and  55  Geo.  3.  c.  194.t 

(But  Abbott,  L.  C.  J.,  having  intimated  his  opinion,  that  the  question 
arising  upon  thrae  statutes  was  too  doubtful  to  be  decided  at  Aist  Pritit,)  it 
was  contended, 

2.  That  the  pfadntiff  was  not  entitled  to  recover,  ainee  he  had,  in  fact, 
rendered  no  beneficial  service  to  the  defendant,  but,  on  the  contrary,  had  prac- 
tised a  gross  fraud  upon  him. 

Abbott,  L.  C.  J.,  in  summing  up  to  the  jury,  informed  them,  that  as  the 
plaintiff  had  not  charged  for  his  attendance  in  his  fint  bill,  he  could  not  insist 
upon  being  paid  for  it  aAerwards.  That  as  to  the  chaige  fo^  medicines,  the 
question  for  their  consideration  was,  whether  the  plaintiff  had  not  induced  the 
defendant  to  allow  him  to  go  on  by  making  false  and  fraudulent  pretensions  of 
his  ability  to  effect  a  cure,  and  of  the  state  of  his  other  patients.  In  the  case 
of  a  regular  practitioner,  who  had  used  due  care  and  diligence,  his  claim  to 
lemuneration  did  not  depend  upon  the  question  whether  he  had  effected  a  cure; 
•ifl^l  ^^  would  be  entided  to  be  paid  for  his  services  although  he  *was  unsuc- 
-I  cessiul ;  but  that  the  case  of  a  man  who  was  not  a  r^lar  practitioner, 
but  who  professed  to  be  able  to  effect  a  cure  by  means  of  sovereign  medicines 
within  a  specified  time,  was  widely  different;  such  a  plaintiff  stood  in  a  very 
different  situation ;  and  the  question  was  whether  the  plaintiff,  in  the  present 
instance,  had  not  induced  the  defendant  to  permit  him  to  proceed  by  means  of 
fraudulent  representations. 

Verdict  for  the  defendant 

Gumty  and  Comyn  for  the  plaintiff. 
Scarlett  and  Starht  for  the  defendant, 

t  See  (rrfSMrt  v.  Lt  ClereBoU.  Vahn.,  3  Camp.  144. 


YORK  SPRING  ASSIZES,  59  GEO.  m. 


REX  V.  TELICOTE. 

After  the  examination  of  a  prisoner  before  a  magistrate  upon  a  charge  of  fehmv  has  been 
taken  down  by  the  magistrate's  clerk,  it  is  read  over  to  him,  and  be  is  told  that  he  may 
sign  it  or  not,  as  he  chooses;  having  declined  to  sign  it,  the  ezaminatioft  eaooot  be  read 
in  evidence. 


This  was  an  indictment  against  the  prisoner  for  stealing  a 
In  the  course  of  the  evidence  for  the  prosecution,  the  prosecutor  offered  the 
ooofcMion  of  the  prisoner  before  two  magistrates;  taken  undes  th* statute* of 
^  Mary, 

Vouui— 68.  2t2 
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*The  clerk  of  the  magistrate  atatedf  that  he  took  down  the  examination .  r^Mi 
from  the  mouth  of  the  prisoner,  and  that  it  was  afterwards  read  over  to  ^ 
him,  and  he  was  told  that  he  might  sign  it  or  not  as  he  chose,  and  that  he  de- 
clined to  sign  it. 

Sinclair,  for  the  prisoner,  objected  to  the  reading  of  the  examination  under 
these  circumstances,  on  the  ground  that  it  was  not  a  complete  examinatioD, 
under  the  statutes  of  Philip  4*  Mary, 

Raine,  for  the  prosecution,  contended  that  the  examination  might  be  read,  the 
statutes  of  FkUip  4*  Mary  did  not  prescribe  any  particular  form  of  examination, 
nor  require  that  it  should  be  signed  by  the  prisoner;  and  in  Lmnbe*9  case. 
Leach,  C.  C.  L.  625,  3d  ed.,  it  had  been  held,  that  the  examination  was  evi* 
dence,  although  the  prisoner  refused  to  sign  it ;  but— 

Wood,  B.,  was  of  opinion  that  the  document  could  not  be  read:  in  Lambe'i 
case  the  prisoner,  when  the  examination  was  read  over  to  him,  said  that  it 
was  true;  and  here,  if  the  prisoner  had  said  so,  the  case  might  have  been 
different. 

/  The  evidence  was  accordingly  rejected. 

Aouie  and  Parke^  for  the  prosecution. 
Sinclair  for  the  prisoner. 


•CARLISLE  ASSIZES.  [«485 


REX  V.  ROBINSON. 

The  horso  mail  bags  being  left  by  the  mail  rider,  after  he  had  taken  posaesrion  of  them, 
for  a  temporary  purpose  for  two  minutea,  were  stolen  during  his  absence,  the  case  is 
within  the  at.  62  G.  3.  c.  143.  a.  3. 

The  prisoner  was  indicted  for  stealing,  from  the  possession  of  one  Matthew 
Dobson,  he  the  said  M.  D.  being  a  person  employed  to  convey  letters  sent  by 
the  post  of  Great  Britain,  to  wit,  by  the  post  from  PFetherby  to  and  from 
Harrotvgate  and  Knaresborough,  four  bags  of  letters  sent  by  the  post,  &c. 
against  Sie  form  of  the  statute,  &>c. 

The  second  count  charged  the  prisoner  with  stealing  one  mail  of  let- 
iers,  &;c. 

It  appeared  on  the  evidence,  that  the  person  mentioned  in  the  indictment 
(Matthew  Dobson)  was  the  mail  rider  from  Wetherby,  Harrowgait^  and 
Knaresborough,  and  that  on  the  morning  of  January  30,  he  had  fixed  the  mail 
portmanteau  on  the  saddle  of  his  horse,  containing  the  four  bags  of  letters,  and 
slung  the  bridle  of  his  horse  on  a  staple  at  the  stable  door  of  the  post-office, 
about  thirty  yards  from  the  door  of  the  house ;  he  then  went  into  the  house  to 
put  on  his  great  coat,  and  staid  two  minutes ;  in  the  interval  the  robbery  took 
place. 

On  the  part  of  the  prisoner  it  was  contended,  *that  the  offence  did  not  r^joii 
come  withm  the  meaning  of  the  stat.  62  Geo.  3.  c.  143.  $  3,  the  words  ^ 
of  which  are,  **If  any  person  shall,  afler  the  passing  of  this  act,  steal  and  take 
from  any  carriage,  or  rrom  the  posaeasion  of  any  person  employed  to  convey 
Jetiers  sent  by  the  post  of  Great  Britain f  or  from  or  out  of  ^y  postK»ffie0^  or 
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house  or  place  fa  tie  receipt  or  delivery  of  letters,  or  packets,  or  bags,  or  mails 
of  letters,  sent,  ot  to  be  sent,  by  si)ch  post,**  iic,  since  this  was  not  a  stealinff 
from  the  possession  of  Matthew  Dobson,  That  by  possession,  as  the  word 
was  used  in  this  statute,  was  meant  actual  possession.  The  first  pan  of  the 
clause  in  question  related  to  a  taking  from  H  carriage ;  but  in  order  to  bring  an 
offender  within  those  words,  there  must  be  a  taking  actually  from  the  carriage, 
if  the  taking  was  from  the  road  by  the  side  of  the  carriage,  it  would  not  be 
sufficient ;  and,  therefore,  by  analogy,  the  taking  from  the  possession,  must 
mean  the  actual  possession.  If  it  were  sufficient  to  be  within  thirty  yards* 
why  would  not  300  or  3000  yards  suffice.  If  it  be  merely  sufficient,  that  the 
person  entrusted  has  the  animus  revertendu  where  would  be  the  limit?  If  he 
staid  forty  minutes  in  a  house  to  dine,  wquld  that  be  sufficient  ?  Penal  statutes, 
and  especially  statutes  so  penal  as  tliis,  have  always  been  construed  strictly. 
The  stealing  a  purse  from  under  the  pillow  of  the  owner  had  been  held  not  to 
be  within  the  statute  of  .^nnf,  against  stealing  in  a  dwelling-house,  because  it 
*487l  ^^  under  the  protection  of  the  *per8on  and  not  of  the  house  .t  A  similar 
-*  distinction  was  applicable  in  this  case,  the  robbery  was  not  from  the 

Serson ;  the  mail  might  rather  be  considered  as  under  the  protection  of  the 
ouse,  or  of  the  postmaster.  The  stealing  must  be  from  the  presence  of  the 
person  employed,  it  could  not  be  saiid  to  be  from  his  possession  when  he  was 
not  present,  as  if  he  went  to  the  ale-house  to  drink,  or  a  mile  upon  business. 

Toppings  JRatne^  and  Eden,  for  the  crown,  admitted  that  it  might  be  so,  as 

had  been  contended,  with  respect  to  stealing  from  a  carriage ;  but  that  in  the 

present  instance,  the  mail  was  to  be  considered  as  in  the  possession  of  Dobson; 

*4fis1   ^^  post-master  had  parted  with  the  possession,  and  they  ^assimilated 

-^   the  case  to  that  of  a  bailee  or  a  waggoner. 

WUliamSy  in  reply.  The  case  of  the  waggoner  depends  upon  his  liability 
over  to  tlie  owners  that  is  a  case  of  proprietorship,  and,  according  to  that  argu- 
ment, there  would  be  no  limit  in  respect  of  distance ;  the  proper  Cmit  is  that  of 
personal  presence  ;  according  to  the  argument,  the  mail  would  be  equally  in  the 
possession  of  the  postmaster. 

'WooD,B.  I  am  of  opinion  that  there  is  no  solid  ground  of  objection ;  the  chaise 
is,  that  the  prisoner  stole  the  bags  from  the  possession  of  Matthew  Dobson.  The 
facts  are,  that  the  mail  rider  had  actually  taken  possession  of  the  bags  and  had 
strapped  them  upon  the  horse,  he  then  went  into  the  house.  The  act  seems 
to  have  made  it  unnecessary  to  steal  from  the  person,  it  does  not  say  from  the 
person  but  from  the  possession,  and  is  therefore  more  general.  The  person 
employed  had  possession  in  the  first  instance,  had  he  then  abandoned  that  pos- 
session ?  If  the  bags  were  not  in  his  possession  when  they  were  stolen,  in 
whose  possession  were  they  ?  It  might  as  well  be  contended,  that  if  he  got  off 
bis  horse  on  the  road  for  any  occasional  purpose,  and  the  bags  were  then  to  be 
stolen,  the  stealing  of  them  would  Qot  be  within  the  act.  The  cases  of  stealing 
in  a  dwelling-house,  and  of  stealing  privately  from  the  person,  are  very  distin- 

• 

1 1  have  been  informed,  that  it  was  once  held  by  CkamhrB^  J.  at  the  Lanauter  assises 
thai  the  stealing  money  from  the  breeches  of  the  prosecutor,  in  a  dwelling-house,  from 
under  his  pillow  whilst  he  was  asleep,  was  not  a  capital  offence ;  as  stealing  to  the  amount 
of  40«.  in  a  dwelling-house  within  the  statute  of  Ann»  This  case  seems,  nowever,  to  be 
ver^r  distinguishable  from  those  where  the  property  was  under  the  special  persooalpro- 
tection  of  the  owner,  and  not  of  the  house,  as  in  Campbell* a  case,  2  Leach,  642,  3  £.  P. 
C.  644,  where  the  prisoner  obtained  possession  of  a  bank  note,  in  the  dwelling-house  of 
the  owner,  under  pretence  that  he  would  get  it  changed,  and  as  in  the  cases  oi  Owem  and 
of  Ccstledinet  East's  F.  C.  645,  in  which  the  parties  were  decoyed  into  houses,  where 
they  were  tricked  out  oj.  their  property  by  false  pretences.  In  those  cases  the  property 
was  under  the  special  protection  of  the  owner,  and  derived  no  additional  protection  from 
the  dweliingr  house.  But  in  the  case  of  stealing  a  purse  from  under  the  pillow  of  a  sleep- 
ing person,  if  it  were  to  be  admitted,  that  the  property  can,  with  propriety  be  Said  to  be 
mder  the  protection  of  a  person  asleep,  it  is  difficult  to  say  that  it  is  not  alse  under  the 
protection  of  the  dwelling-house.  Qvtf re.— Whether  both  the  sleeping  owner  and  his 
■f^^rty  are  not  to  be  considered  as  under  the  protection  of  the  dwellmg-liouse. 
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guishable.    I  have  no  doubt  *that  he  had  the  poeeeasioii,  and  therefore  p«  .gg 
the  objection  is  overruled.  .  I- 

The  prifloner  was 

Toppings  JRaine^  and  JEderif  for  the  crown. 

WiUiamit  for  the  prisoner. 


LANCASTER  SPRING  ASSIZES,  59  GEORGE  HI. 


REX  V.  FERGUSON  and  EDGE. 

Form  of  tn  indictment  ■giinst  workmen  for  a  conepiraey  against  their  employers. 

This  was  an  indictment  against  the  defendants  for  a  conspiracy. 

The  first  count  alleged,  that  the  defendants*  with  divers  other  evil-dispoied 
persons,  to  the  jurors  unknown,  on  the  29ih  day  of  Septtmbtr^  and  on  diren 
other  days  and  times  next  following,  in  the  68th  year  of  the  reign,  ^.  at  Mm' 
cheMter  in  the  county  of  Laneaaier^  being  journeymen  and  workmen  in  the 
trade,  mystery,  and  manual  occupation  of  engravers,  in  the  employmeot  of 
Samuel  Davenport  and  Robert  Fayle^  did  conspire,  combine,  confederate,  and 
agree  together,  to  prevent,  hinder,  and  deter  their  said  masters  and  emplojers 
from  retaining  and  taking  into  their  employment  any  person  as  an  apprentice, 
to  be  taught  and  'instructed  in  the  said  trade  and  occupation,  to  the  great  c^aoa 
damage  of  their  said  masters  and  employers,  to  the  evil  example  of  all  ^ 
others,  in  the  like  case  offending,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity. 

In  the  second  count,  it  was  alleged  that  the  defendants,  together  with  other 
evil-disposed  persons,  afterwards,  to  wit,  on,  ^.  at,  ii^,  being  such  iouiney* 
men  and  workmen  as  aforesaid,  in  the  employment  of  the  said  Samuel  Davai' 
port  and  Robert  Fayle^  maliciously  intending  to  hurt,  injure,  and  impoverish 
their  said  employers,  and  to  prevent  them  from  retaining  any  other  joamey- 
men  and  workmen,  and  retaining  and  instructing  apprentices  in  the  said  occu* 
pation,  did  conspire,  combine,  confederate,  and  agree  to  quit,  leave,  and  torn 
out  from  their  said  employment,  at  one  and  the  same  time  together,  to  tiie  great 
damage,  &c. 

In  a  third  count,  it  was  alleged,  that  the  defendants,  together  with  the  said 
other  evil-disposed  persons,  afterwards,  to  wit,  on,  Ate.  at,  dec.  being,  such 
journeymen  and  workmen  as  aforesaid,  in  the  employment  of  the  said  Sam»id 
Davenport  and  Robert  Fayle^  maliciously  intending  to  control,  injure,  terrify, 
and  impoverish  their  said  employers,  and  force  and  compel  them  to  dismiss 
from  their  said  employment  divers  persons  then  and  there  retained  by  them,  as 
journeymen,  workmen,  and  apprentices  therein,  unlawfully  did  conspire,  com- 
bine, confederate,  and  agree,  to  quit,  leave,  and  turn  out  from  their  said  employ- 
ment, until  the  said  last  mentioned  journeymen,  workmen,  and  *appren-  r^M 
tices  should  be  dismissed  by  their  said  masters  and  employers,  to  the  >- 
great  damage,  ^c. 

It  appeared,  that  upon  the  prosecutors  taking  into  their  employment  a  young 
person  of  the  name  of  Qreen  as  an  apprentice,  the  defendants,  together  with  a 
number  of  journeymen,  declared  to  the  prosecutors  that  they  would  not  stand 
it,  and  afler  consuiution  left  their  work,  and  that  Edge's  agreement  was  givea 
up  to  him»  and  he  went  away.  The  rest  of  the  workmen  were  conciliated  for. 
the  time,  by  the  prosecutors  agreeing  to  relinquish  On^i  the  apprentice. 


491] 


S  Starkie.  501 


Sometime  afterwards,  Pergtutan  and  the  other  workmen  again  turned  out,  upon 
the  prosecutors  taking  into  their  service  another  apprentice  of  the  name  of 
Mtrone.  At  tb:^  time  of  these  turn-outs,  the  prosecutors  had  in  their  employ- 
ment sixteen  journeymen  and  eight  apprentices,  and  it  appeared  upon  tlie  cross- 
examination  of  one  of  the  prosecutors,  that  the  objection  which  had  been  made 
by  the  defendants  and  their  associates,  did  not  apply  to  the  eight  apprentices, 
which  the  prosecutors  then  had  in  their  employment,  but  that  mey  objected  to 
the  prosecutors  taking  a  greater  number  of  apprentices  than  half  the  number 
of  journeymen. 

It  was  objected  on  behalf  of  the  defendants  upon  this  evidence,  that  it  varied 
from  the  indictment,  which  alleged  generally  a  conspiracy  to  prevent  the  mas- 
ters from  taking  into  their  employment  any  apprentices,  ^, ;  whereas  it  should 
have  been  ^eged  according  to  the  fact,  to  be  a  conspiracy,  to  hinder  their 
*4021  masters  from  taking  into  *their  employment  any  more  apprentices,  or 
-^  a  number  exceeding  half  the  number  of  journeymen;  but. 

Wood  B.  was  of  opinion,  that  the  indictment  was  sufficiently  supported  by 
the  evidence,  since  the  effect  was  to  prevent  the  masters  from  taking  into  their 
employment  any  person  as  an  apprentice,  to  be  taught  and  instructed,  as  alleged 
in  the  indictment. 

The  defendants  were  both  found  guilty. 

SearletU  Cross^  Seijt.  and  Starkie^  for  the  prosecution. 
WUUanu  and  Ibft,  for  the  defendants. 


When  the  defendants  were  brought  before  the  court  of  K.  B.  for  judgment 
in  the  ensuing  term,  the  objection  was  renewed,  but  the  court  were  of  opinion, 
that  the  indictment  was  sufficiently  proved ;  and  it  was  intimnted,  that  the  evi- 
dence applied  to  the  third  count  as  well  as  the  first,  since  in  order  to  suppost 
the  third  count,  it  was  sufficient  to  prove,  that  the  defendants  turned  out  from 
their  employment  with  intent  to  compel  their  masters  to  dismiss  any  one 
apprentice. 

The  defendants  received  sentence  of  fine  and  imprisonment. 
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SPEIGHT  V.  OLIVIERA. 

A^t  with  intent  to  ledaoe  the  servant  and  daughter  of  B,  hires  her  as  his  serrant,  anj  by 
this  means  obtsins  possession  of  her  person.  B.  may  maintain  an  action  against  A,  for 
such  seduction. 

This  was  an  action  on  the  case  brought  by  the  pUintiflT  to  recover  damages 
for  the  seduction  of  his  daughter  and  servant  by  the  defendant. 

The  plaintiflT  it  appeared  was  a  carpenter,  and  his  daughter,  who  was  of  the 
age  of  twenty-three,  had  lived  as  a  servant  in  several  families.  Afler  she  had 
left  her  last  place,  she  lived  in  her  Other's  house  seven  weekst  and  rendered 
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him  service  in  domestic  matters.  During  that  period,  she  inserted  an  adver- 
tisement in  one  of  the  public  papers,  in  order  to  procure  for  herself  the  situation 
of  lady's,  maid.  The  defendant,  who  it  appeared  was  a  person  of  fortune,  in 
consequence  of  this  advertisement  applied  to  her,  informing  her,  that  his  sister 
was  in  want  of  a  maid,  and  that  he  wished  to  engage  her  in  that  capacity  for 
his  sister.  In  a  day  or  two  he  called  again  and  informed  her,  that  ^his  r«|g^ 
sister  was  about  to  travel  abroad,  and  that  she  (the  daughter)  would  be  *^ 
too  young  to  take  care  of  his  sister^s  clothes.  He  afterwards  proposed  that  she 
should  taiLe  care  of  an  empty  house  for  him  in  GeorgC'Streetf  at  7«.  per  week 
wages,  which  she  agreed  to  do,  and  went  accordingly.  The  defendant  after* 
wards  proposed  to  advance  the  sum  of  200/.  to  enable  her  to  procure  the  situa- 
tion of  an  assistant  in  some  shop,  and  prevailed  upon  her  to  leave  the  house  in 
Georgt-BtrtU  with  him,  in  order  to  procure  such  a  situation ;  instead,  however, 
of  doing  so,  he  carried  her  to  a  brothel,  where  he  seduced  her,  and  she  after- 
wards had  a  child  by  him.  There  was  evidence  tending  to  show,  that  the 
house  in  George-Street,  had  been  kept  as  an  empty  house  for  such  purposes. 
The  daughter  remained  in  the  defendant's  house,  and  .received  her  wages  for 
several  months. 

Gumey,  for  the  defendant,  objected  that  the  plaintiff  was  not  entitled  to 
recover.  The  action  was  brought  by  the  plaintiff  to  recover  damages  for  the 
loss  of  his  daughter's  services ;  but  upon  the  evidence  it  appeared,  that  the 
daughter  was  in  the  service  of  the  defendant  himself,  having  engaged  to  take 
care  of  his  house,  and  having  received  wages  for  many  months. 

Abbott,  L.  C.  J.  It  will  be  a  question  for  the  consideration  of  the  jury 
whether  the  daughter  was  withdrawn  from  her  father's  house  by  the  defendaat 
under  a  bona  fide  contract  for  her  services,  in  ^taking  care  of  the  defend-  r^^ne 
ant's  house,  or  the  whole  was  a  pretence  and  contrivance  for  the  pur-  ^ 
pose  of  gaining  the  possession  of  her  person.  If  she  was  the  servant  of  the 
defendant,  the  action  certainly  cannot  be  maintained ;  but  had  she  ceased  to  be 
the  servant  of  her  father  ?  If  the  jury  be  of  opinion  that  the  dafendant  prac« 
tised  a  fraud  and  contrivance  to  procure  her  to  leave  her  father's  house  without 
any  real  intention  to  hire  her  as  a  servant,  I  am  of  opinion  that  the  action  is 
maintainable. 

Gurney  then  objected,  that  the  form  of  action  should  have  been  trespass  and 
not  case ;  and  referred  to  a  case  which  had  lately  been  decided  in  the  Court  of 
Common  Pleas ;  but 

Abbott,  L.  C.  J.,  said,  that  he  would  not  nonsuit  upon  that  objection. 
Afterwards,  in  summing  up  to  the  jury,  his  lordship  sa^,  during  the  time  that 
she  was  in  her  father's  house  she  was  his  servant ;  was  there  an  end  put  to 
that  service  T  It  is  alleged  by  the  defendant,  that  there  was,  because  he  him* 
self  hired  her  for  the  purpose  of  keeping  his  own  house  at  the  rate  of  7s,  per 
week ;  but  if  he  did  not  in  reality  hire  her  with  that  intention,  but  with  the 
wicked  view  of  seducing  her,  then  I  am  of  opinion,  that  the  relation  of  master  and 
servant  was  never  contracted  between  them,,  and  that  if  you  believe  the  wit- 
nesses, your  verdict  ought  to  be  for  the  plaintiff. 

*After  his  lordship  had  commented  fully  upon  the  tacts  of  the  case,  rcjga 
the  jury  found  a  verdict  for  the  plaintiff.  ^ 

Damages  200/.t 

Scarlett  and  HoU^  for  the  plaintiff* 

Gurney  and  Puller^  for  the  defendant. 

t  Although  the  courts,  with  aa  honorable  leal,  lend  every  tegitimmte  mid  vitbia  their 


lamogea 

principles  of  strictest  justice,  the  enforcement  of  which  is  absolnieif  eeseoiiai  to  Mib 
licentiousness  and  preserve  ;he  morals  of  societjr,  oyght  not  to  depend  upon  a  nK-re  ficiiptt* 
over  which  the  courts  possess  no  control.  It  is  a  reproach  to  the  law  of  Enj^lind,  tnat 
the  right  to  damages  should  not  be  necessarilv  consequent  upon  the  injury,  d  irely  it  is 
worthy  the  attention  of  the  Legislature  to  fina  a  remedy  for  an  evil  of  such  magJitude. 


CASES 

ARGUED  AND  DECIDED 

NISI  RRIUS. 

ni  TBM. 

COURT  OF  COMMON  PLEAS. 

After  Trinity  Term,  59  George  III.,  1819. 


SITTINGS  AT  GUILDHAUU 


1^— ^wi 


COOPER  v.  Dame  TURNER;  Widow. 

Aismnprnt  tnd  plea  of  let-oiF  for  money  leat  bj  the  defendant  to  the  plaintiff.  Replica* 
tion,  denying  the  eettoC  It  appeara  that  the  loan  took  plaoe  13  yeara  ago.  Althoogh 
the  ataittte  of  limiratiojM.  ia  not  a  leg^L  har  to  the  actiout  tl^  jury  may  pxeaomeirom 
length  of  time  and  other  circumatances,  that  the  debt  baa  been  satiafied. 

Thib  was  an  action  of  aasumpsity  brought  by  the  plaintiff,  a  coachmaker,  for 
work  and  labor,  dtc. 

The  defendant  had  pleaded  the  general  issue.  Sdty.  The  statute  of  limita* 
tions.  3dly.  A  set-off  for  money  lent  by  her  to  the  plaintiff;  and  a  partner 
since  deceased.  4thly.  A  set-off  "for  money  lent  to.  the  plaintiff;  The  plain- 
tiff. had  taken  issue  upon  these  pleas.   '         ' 

£vidence  was  given  tending  to  show,  that  the  defendant  had  in  the  year 
•dMl  1806,  lent  to  the  ^plaintiff  and  his  three  partners,  the  sura  of  50/. 
J  The  first  item  of  the  account  upon  which  the  plaintiff  insisted  arose 
m  1814. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that  although  the  plaintiff  had 
not  explained  the  statute  of  limitation  to  the  defendant's  plea  of  set-off,  yet 
that  the  jury  might  presume,  from  lapse  of  time,  that  the  debt  had  been  satis- 
fied. 

Dallas,  C.  J.,  in  summing  up  to  the  jury,  told  them,  that  although  there 
was  strong  evidence  to  show  that  the  sum  of  60/.  had  actually  been  advanced 
in  Ae  year  1800,  by  the  defendant  to  the  plaintiff  and  his  then  partner,  it  was 
tot  them  to  consider  whether,  after  so  greal  a  length  of  time,  the  debt  had 

(503) 
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not  been  ratiflfied ;  and  the  jurj  foand  for  the  plaintiff  for  the  whole  of  hie 
demand. 

Faughant  Serjt.,  and  StarkU^  for  the  plaintiff. 

dip£y,  Serjt.,  and  HuicMntaif  for  the  defendant 


TO  THE  KING'S  BENCH,  r**w 

Jifter  Trimty  Term. 
69  Geoige  HI. 


FIRST  SITTINGS  AT  GUILDHALL. 


AGUTTAR  et  al.  e.  MOSES. 

An  introdaetory  description  in  the  declaration  by  the  pUintiflTs  the  payees  of  a  bill  of  ex- 
change in  an  action,  against  the  scoeptor,  represcntiiw  them  as  the  exocutora  and 
trustees  of  a  person  deceased,  is  mere  surplusi^ee,  and  does  not  require  proof,  the  bill 
being  in  fact  payable  to  them  in  the  name  of  a  firm  which  they  had  assumed. 

This  was  an  action  by  the  plaintiffs  as  the  payees,  against  the  defendant,  as 
the  acceptor  of  a  bill  of  exchange. 

In  the  introductory  part  of  the  declaration,  which  was  by  orifinal,  the  plain- 
tiffs were  described  as  the  executors^  and  trustees  of  ffilUam  Nunn^  carrying 
on  trade  under  the  name  and  firm  of  Nunn  4*  Co.  The  declaration  then  al- 
leged the  drawing  the  bill  in  question,  by  Pkiiiptmif  on  the  defendant  Moia, 
whereby  he  requested  him  to  pay  to  the  plaintiffs,  by  the  name  and  addition  of 
WUliam  Nunn  Sr  C04  or  older,  the  sum  of  15M.  15*.  six  months  afler  the  4late, 

It  was  proved,  that  the  plaintiffli,  Mr.  Aguitar^  and  Mr.  BmM^  did  canry  on 
the  trade  of  the  late  Mr.  Atinn,  under  the  style  and  firm  of  ffilHam  Nunn-^ 
C0.9  and  the  acceptance  of  the  bill  was  proved. 

Mt  was  objected^  on  the  purt  of  the  oefendant,  that  it  was  necessary  r«KAA 
that  the  plaintiffs  should  prove  themselves  to  be  the  exeeutors  and  ^ 
trustees  of  ffUHam  Numh  as  they  were  described  in  the  declaration,  by  the 
pioductionof  the  probate ;  but, 

Abbott,  L.  C.  J»,  heU,  thai  the  introductory  representation  of  the  character 
of  the  plaintiffs  was  merely  surplusage,  and  required  no  prooC 

Yeiadici  for  the  plai^tifll 

BoUand^  for  the  plamtitil 

JonUf  for  the  defendant 
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WE&nraHNSTER  SECOND  SITTINGS. 


BAKER  V.  KEEN. 

Whcro  a  minor  orders  articles  which  are  neeessarf  and  suitable  to  faia  situation  in  life,  it 
is  a  question  for  the  jury,  under  all  the  circumstances  of  the  case,  whether  they  can 
infer  an  authority  given  to  that  effect  by  the  lather. 

Tms  was  an  action  of  aflsumpsit,  brought  to  recover  the  sum  of  72/.  for 
r^gimentab  aupplied  to  the  son  of  the  pLuntifl*. 

It  appeared,  that  in  the  year  1812,  the  son  of  the  defendant,  who  had  been 
for  some  years  previously  a  pupil  at  the  military  college  at  Harlow^  and  was 
then  a  minor,  left  that  seminary,  and  was  gazetted  as  an  ensign  in  the  98th 
regiment  About  the  same  time,  a  young  man,  who  represent^  himself  to  be 
the  son  of  the  defendant,  and  accompani^  by  a  lady,  who  described  herself  as 
the  defendant's  wife,  procured  in  the  defendant's  name  the  articles,  the  price 
of  which  was  the  subject  of  the  action  from  the  plaintiffs,  who  were  manufac- 
tmers  in  London^  to  fit  out  the  young  man  for  the  East  Indies,  The  defendant, 
at  that  time  resided  at  Dawlish^  in  Devonshire,  It  appeared  also,  that  a  letter 
•SiAl  '^  ^^^^  written  to  the  defendant  by  the  *plaintiff  on  the  subject  of  the 
^^•^  present  claim,  and  that  an  answer  had  been  received,  but  it  was  not 
produced. 

Scarlett^  for  the  defendant,  objected  that  there  was  no  evidence  of  any 
anthority  from  the  defendant  for  the  purchase  of  these  articles.  That  the  law 
did  not  give  any  authority  to  a  son  to  bind  his  father  by  any  contracts  which  ho 
made,  and  would  not,  in  such  a  case,  imply  an  authority  from  the  father.  If  a 
husband,  indeed,  turned  his  wife  out  of  doors,  he  was  liable  for  necessaries  sup- 

Slied  to  her;  to  that  extent  the  law  would  imply  an  authority  from  the  husband, 
nt  the  law,  he  submitted,  would  not  tolerate  a  tradesman  in  taking  directions 
Irom  a  son,  and  bringing  an  action  against  the  father  after  a  lapse  of  six  years. 
Abbott,  L.  C.  J.,  left  two  questions  for  the  consideration  of^  the  jury: 

1.  Whether  the  young  man  who  ordered  tlie  regimentals,  was  in  fact  the  son 
of  the  defendant;  and,  jmer  stating  the  evidence  upon  this  point, 

2.  Whether  they  could  infer,  that  the  order  was  given  by  the  assent  and  with 
the  authority  of  the  fether.  A  father  would  not  be  bound  by  the  contract  of  his 
son,  unless,  either  an  actual  authority  were  proved,  or  circumstances  appeared 
from  which  such  an  authority  might  be  implied.  Were  it  otherwise,  a  father, 
who  had  an  imprudent  son,  might  be  prejudiced  to  an  indefinite  extent,  it  was, 
•ftoal  *^®'c^o'^*  necessary,  that  some  proof -should  be  given,  that  the  order  of 

^^-l  a  son  was  made  by  the  authority  of  his  father.  The  question,  there- 
fore, for  the  consideration  of  the  jury  was,  whether,  under  the  circumstances 
of  the  particnlar  case,  there  was  sumcient  to  convince  them  that  the  defendant 
had  invested  his  son  with  such  autliority.  He  had  placed  lus  son  at  the  military 
coQmb  at  iSbf/otff,  and  had  paid  his  expenses  whilst  he  remained  there.  The 
son.  It  appeared,  then  obtained  a  commission  in  the  army,  and  having  found 
liis  wav  to  Lonidan  at  a  considerable  distance  from  his  &ther*s  residence,  h^ 
ifdared  regimentals  and  oth^r.  articles  suitable  to  his  equipment  for  the  H^st 
Vol.  111.^-04.  2  U 
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Indies.  If  it  had  appeared  in  evidence,  that  the  defendant  had  supplied  hii 
son  with  money  for  thi»parpofei  or  that  he  had'^erdeted  these  articles  to  be 
famished  elsewhere,  the  circumstance  might  have  rebutted  the  presumption  of 
any  authority  from  the  defendant  to  order*  ^em  'from  the  plaintiff.  Nothing, 
however,  of  this  nature  had  been  proved,  and  since  the  articles  themselves  were 
necessary  for  the  son,  and  suitable  to  that  situation  in  which  the  defendant  had 
placed  him,  it  was  for  the  jury  to  say,  whether  they  were  not  satisfied,  that  an 
authority  had  been  given  by  the  defendant.  After  his  jordship  had  fully  com- 
mented upon  all  the^ivoiiiBslances  of  the  ease,  and  left  Ih^^tw^o^uestions  already 
stated  to  the  jury,  they  found  for  the  plaintiff. 

*Marryalt  and  Turton^  for  the  plaintiff.  fMU 

Scarlett,  for  the  defendant.  L 


CLARKE  i;.'3UftDlBTT,'Bail.  et  al. 

In  an  action  against'  tbe  hundred,  on  th«  8tat.,'to  recover  damaeea  for  mischief  done  to  •< 
dwelling-house  by  a  mob,  it  is  not  necessary  to  show,  that  the  object  of  ^e'mob  Was 
seditious. 

This  was  an  action  brought  by  the  plaintiff  iinder  the  stat.  ^7  6.  3.  c.  19,* 
8.  38,  against  the  defendants,  being  two  of  the  inhabitants  of  the  hundred  of 
OsstUston,  to  receive  a  compensation  for  the  injury  done  to  this  house  by 
a  mob. 

It  appeared  in  evidence,  that  on  the  termination  of  a  late  election  in  Covent' 
garden  of  a  member  of  parliament  for  ff^estminater^  a  great  mob  had  attacked 
the  houses  of  several  persons  supposed  to  be  in  the  interest  of  the  successful 
candidate,  and  had  brdien  their  windows  and  done  otlier  damage;  and  that 
amongst  other  houses,  tliey  had  attacked  that  of  the  plaintiff,  situate  in  CaHlt' 
street. 

Blackburn,  on  the  part  of  the  defendants,  objected,  that  the  injuries  contem- 
plated by  the  statute  in  question  were  such  as  were  to  be  effected  by  a  mob 
assembled  for  seditious  purposes,  and  that  the  statute  did  not  extend  to  the  case 
of  a  mob  like  the  present,  since  the  preamble  and  former  sections  *of  r^^f 
the  statute  related  to  mobs  assembled  for  such  purposes.  ^ 

AsBorr,  L.  C.  J.,  was  of  opinion,  that  the  stat.  extended  to  all  cases  where 
the  injury  was  effected  by  a  mob,  whatever  was  its  object.  It  was  by  no  means 
uncommon,  where  the  legislature  had  a  particular  object  in  view  in  making  a 
particular  statute,  to  extend  the  enactments  beyond  the  immediate  and  original 
object,  and  apply  it  to  other  matter  suggested  by  it.  In  the  present  case  the 
section  which  related  to  seditious  practices  was  quite  distinct  from  tl»  -  ckuisa 
nrhich  gave  the  present  remedy. 

Scarlett  and  Alderson,  for  me  plaintiff. 

Blackburn  and  Btans,  for  the  defendants. 


JONES  V.  HALL. 

Auer  a  plaintiff  m  the  course  of  a  cause  has  submitted  to  be  nonsuited,  the  eomsel  for  ths 

defendant  cannot  put  any  further  question  to  a  witness. 

'  This  was  an  action  Upon  a  bdl  of  exchange. 
The  cotinsd  for  the  plaintiff  having  called  a  witness  to  prove  thd  handwriting* 
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of  a  party  to.  the  bill*  the  witness  stated,  that  he  believed,  that  the  hafadwritii^ 
shown  to  him  was  not  that  of  the  party ;  upon  which  the  counsel  for  the  plaift- 
tiff  stated  that  he  must  be  nonsuited.  , 

*5061       *'^h®  counsel  for  the  defendant,  proposed  to  put  a  question  to  the 
-i  witness  before  the  plaintiff  was  call^;  but 
Abbott,  L.  C.  J.,  would  not  permit  the  question,  to  be  put,  he  was  there  to 
try  the  caus^,  aiid  there  being  am  end  of  that,  no  further  question  could  be  put 
to  a  witness. 

The  plaintiff  was  then  nonsuited* 


KEENE  V.  PARSONS. 

A  surgeon  and  apothecory  liaving  agreed  with  a  father  to  take  his  son  as  an  apprentice  in 
consideration  of  a  premium ;  after  ihe  son  has  served,  for  seven  months,  the  agreement 
is  broken  off  on  account  of  the  refusal  of  the  former  to  pav  the  expense  of  the  stamp  for 
the  indentures.  The  master  cannot  recover  damages  fOr  breach  of  the  agreement;  nor 
c«n  he  recover  as  for  the  board  and  lodging  of  the  son. 

This  was  an  action  of  assumpsit,  brought  by  the  platntifT,  who  was  a  surgeon 
and  apothecary,  against  the  defendant,  for  breach  of  an  agreement  by  the 
defendant,  in  consideration  that  the  plaintiff  would  take  his  son  as  an  appren 
tioe  for  five  years,  to  pay  htm  the  sum  of  300/.  by  instalments. 

It  appeared,  that  the  son  of  the  defendant  had  been  sent  to  the  plaintiff's,  and 
hdi  remained  with  him  seven  months,  during  which  time  he  had  served  the 
plaintiff  as  an  apprentice,  and  had  been  found  in  board  and  lodging.  It  appeared 
also  that  the  defendant  had  come  to  town  twice,  to  have  the  indentures  executed 
*5071  ^^  Surgeons'-hall,  but  that  the  plaintiff  had  not  attended,  insisting  that 
-^  the  *e)[penses  of  the  stamp  ought  to  be  borne  by  the  defendant. 

Abbott,  L.  C.  J.,  said,  that  as  to  the  expense  of  entering  at  Surgeons'-hall^ 
it  probably  miffht  fall  upon  the  father,  but  that  by  the  stat.  8  *^nn  c.  0.  $  32. 
the  expense  oi  the  stamp  was  thrown  upon  the  master. 


It  was  then  contended,  that  the  plaintiff  was  at  all  events  entitled  to  recover 
for  the  board  and  lodging  of  the  defendant's  son  whilst  he  was  with  the  plain- 
tiff; but 

Abbott,  L.  C.  J.,  held  that  under  the  circiunstances,  he  was  not  entitled  to 
recover  any  thing. 

Plaintiff  nonsuited. 

Gtimey,  for  the  plaintiff. 

Marry att  and  Skuitt  for  the  defendant. 


VINCENT  V.  SHARP,  Administratrix,  &c. 

A  lease  which  belonged  to  an  intestate,  upon  which  the  plaintiff  has  a  lien,  on  account  of 
which  he  retains  it  in  his  hands,  is  nevertheless  to  be  considered  as  assets  in  the  hands 
of  the  administrator,  who  has  the  power  to  redeem  it. 

4 

Assuvpsrr  against  the  defendant  as  administratrix  to  'he!i^  late  hubband,  pleii»^ 
pkne  adminUtravii. 
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*The  plaintiir  had  an  aaaipimeiii  of  a  lease  in  his  poisesaion  which  rM^g 
bad  been  deposited  with  him  by  the  intestate*  upon  which  he  had  a  lien*  ^ 

On  the  part  of  the  defendant  it  was  contended,  that  so  long  as  the  lease 
remained  in  the  hands  of  the  plaintiff  undisposed  of,  the  valne  of  it  could  not 
be  considered  as  assets  in  her  hands. 

Abbott*  L.  C.  J.  But  the  legal  estate  was  in  her ;  if  she  had  done  what  she 
was  desiied  to  do,  the  lease  might  have  been  sold. 

Verdict  for  the  plaintiff. 

ScarUU  and  CkUty^  for  the  plaintiff* 

E.  Lowes f  for  the  defendanu 


KERSLAKE  v.  WHITE 

By  the  demlie  of  a  metraag*  with  all  the  rooms  and  chambers  thereto  belonging  and  ap> 
pertaining,  is  to  be  understood  all  that  is  occupied  toother,  as  the  entire  messuage  at 
one  and  the  same  time.  And  therefore  such  a  demise  will  not  comprehend  a  room, 
which  had  once  formed  part  of  the  messuage,  but  which  had  been  separated  from  it  by 
means  of  a  wooden  partition,  and  had  not  been  occupied  with  it  for  many  years  pre- 
vious to  the  demise. 

Tbxspass  for  breaking  and  entering  the  dwelling-house  of  the  plaintiff* 

The  question  which  arose  upon  the  pleadings  was,  whether  under  the  demise 
of  a  messuage,  with  all  the  rooms  and  chambers,  with  the  appurtenances 
^belonging  or  in  anywise  appertaining  thereto,  the  particular  room  in  t^kaa 
which  the  trespass  was  committed  passed.  ^ 

This  room  had  formerly  been  occupied  with  the  rest  of  the  defendant's  house/ 
and  tliere  had  been  a  communication  between  them  by  means  of  a  door,  but 
this  communication  had  been  obstructed  by  a  wooden  partition  for  many  years 
before  the  time  of  the  demise,  and  had  not  been  occupied  with  the  rest  of  the 
bouse* 

ScarUtif  for  the  defendant,  contended,  that  under  this  demise  the  room  in 
question  passed,  and  that  if  it  had  been  the  intention  of  the  parties  tliat  this 
room  should  be  excepted,  it  ought  to  have  been  excepted  in  express  terms ;  on 
the  contrary,  the  demise  was  of  all  rooms,  &c.  thereto  belonging* 

Abbott,  L*  C.  J*  It  appears  to  me  that  the  term  messuage  denotes  all  that 
is  occupied  together  at  one  and  the  same  time,  and  no  more*  It  frequendy 
happens,  that  a  room  of  one  house  extends  over  part  of  a  room  belonging  to 
another  house.  This  house  had  been  occupied  as  a  distinct  and  separate  house 
for  many  years,  and  whatsoever  communication  there  had  been  between  the 
two  had  been  long  interrupted* 

Verdict  for  the  plaintiff,  damages  6/* 

*Marryatt  and  Comyfif  for  the  plaintiff,  f^fiiO 

ScarUttf  for  the  defendsint.  ^ 


SHEPHERD  V.  BLISS,  et  uxi 

Jn  an  action  for  slander  it  u  alleged,  that  tho  words  were  spoken  of  and  concerning  ear* 
tarn  soap,  alleged  by  A,  B»  to  have  been  stolen.  The  declaration  is  not  supported  by 
evidence  that  the  words  were  spoken  concerning  certain  soap  alleged  by  A,  6.  to  havs 
been  taken  out  of  his  yard. 

This  was  an  action  against  the  husband  and  wife  for  slanderous  words  spoken 
bj  the  wife  of  the  plaintiff»  chaining  him  with  having  stolen  some  Boap. 
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The  dechntioii  aUeged,  that  the  words  had  been  spoken  of  and  Gonceminff 
certain  aoap«  which  BIUm  had  asserted  to  have  been  stolen  out  of  his  yard.  It 
appeared  in  eTidence*  that  Bii$Mf  before  the  speaking  of  the  words  upon 
which  the  action  was  founded*  had  asserted  that  the  soap  had  been  taken  out  of 
bis  yard. 

A^BOTTt  L.  C.  J.y  was  of  opinion  that  the  variance  was  fatal. 

The  defendants,  howevery  consented  that  a  juror  should  be  withdrawn* 


•611]  •REX  V.  Lord  GROSVENOR.  et  al. 

A  corporation  being  the  coiueryftton  of  a  river,  and  ownen  of  the  aoil  between  high  and 
low  water  mark*  cannot  authorixe  a  lessee  to  erect  a  wharf  there,  which  procuces  in- 
conyenienee  to  the  public  in  the  use  of  the  river  for  the  purposes  of  navigation. 

This  was  an  indictment  against  the  defendants  for  a  nuisance  in  erecting  a 
wharf  on  the  rirer  T^omfs,  to  the  injury  of  the  navigation  of  the  river* 

It  appeared  that  the  corporation  of  the  City  of  London^  who  were  conserva* 
tors  of  the  river,  were  entitled  to  the  soil  of  the  river,  and  that  they  had  let  a 
space  of  ground  at  MUtbank  to  Lord  Gronvenor^  for  the  purpose  of  erecting  a 
wharf  there  for  a  fine  of  400/.  and  a  rent  of  four  guineas  per  annum.  The 
wharf  in  question  had  been  erected  between  high  and  low  water  mark,  and  ex- 
tended for  a  considerable  space  along  the  river.  There  had  formerly  been  a 
recess  there  between  two  projections.  Evidence  was  given  on  the  part  of  the 
'prosecution  to  show  that  in  the  former  state  of  the  river  the  recess  afforded  a 
place  of  refuge  in  time  of  storm,  and  that  the  eddy  water  which  it  produced 
afforded  great  convenience  for  the  passage  of  watermen. 

On  the  part  of  the  defendant,  it  was  contended,  in  the  first  place,  that  the 

defendants,  claiming  a  right  of  soil  from  the  Corporation  of  London,  who  were 

the  conservators  of  the  river,  had  a  right  to  make  such  an  erection  between 

*5121  ^^^  ^^^  ^^^  *  water  mark ;  and  that  by  the  st.  14  Geo,  3.  they  were 

-^  entitled  to  build  wharfs  and  let  them,  provided  this  did  not  interfere  with 

-the  navigation  of  the  river. 

Abbott,  L.  C.  J.  Will  you  contend  that  you  have  a  right  to  narrow  the  river 
TTiames  so  long  as  you  leave  a  space  sufficient  for  the  purposes  of  navigation  7 
It  is  impossible  that  you  should  derive  any  protection  from  the  Corporation  of 
the  City  of  London  as  the  conservators  of  ,the  river.  Although  they  have  a 
right  to  the  soil,  they  have  no  right  to  take  a  fine  from  a  person  who  makes  an 
erection  for  the  benefit  of  the  public.  A  great  corporation  professing  to  take  a 
fine  for  that  which  is  an  advantage  to  the  public,  is  a  thing  unheard  of.  If  the 
erection  be  a  nuisance,  no  protection  can  be  conferred  by  a  body  which  receives 
a  pecuniary  remuneration  for  permitting  the  erection. 

It  was  then  contended  on  the  part  of  the  defendants,  and  evidence  was  given 
tending  to  support  that  defence,  that  the  erection  of  the  wharf  in  question  had 
been  productive  of  advantage  rather  than  of  detriment  to  the  navigation  of  the 
river.  That  the  projection  which  had  existed  previously  had  occasioned  an 
eddy  which  had  caused  a  deposit  of  mud  in  the  river,  and  a  diversion  of  the 
stream,  and  that  the  embankment  would  tend  to  remove  it,  and  thereby  be  of 
*513l  ni^terial  benefit  to  the  navigation,  by  removing  any  collection  of  *mud. 
-^  Evidence  was  also  adduced  for  the  purpose  of  proving  that  the  recess 
which  had  formerly  existed  was  a  nuisance,  and  that  it  was  not  covered  with 
water  for  eighteen  hours  out  of  the  twenty-four,  and  that  it  could  not  be  used 
as  a  place  of  refiige  for  large  vessels,  except  at  ^princ  tides,  and  that  it  was 
*e  a  place  of  resort  by  ^ys  for  the  purpose  of  bathing. 

2u3 
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AbbotTi  L.  G.  J.  This  is  an,  indictment  against  Lord  Groavenor  and 
othersy  for  making  an  erection  in  the  river  ^t%ame9  between  high  and  low  water 
mark.  It  is  proper  to  premise,  thai  if  any  person  meditate  an  alteration  in  a 
public  highway,  or  in  any  other  subject  matter  which  is  of  public  right,  the 
legitimate  course  of  proceeding  is  by  means  of  an  inquiry  before  the  sheriffl  in 
Older  to  ascertain  whetlier  the  change  will  operate  to  the  prejudice  of  the  puUic; 
and  if  ai^y  one  undertakes  to  make  a  change  without  resorting  in  the  first  in- 
stance to  this  mode  of  inquiry^  he  incurs  the  burthen  of  provihg,  that  what  he 
does  is  not  a  nuisance  to  the  public.  The  question  here  is,  whether  a  public 
right  has  not  been  infringed.  An  embankment  of  considerable  extent  has  been 
constructed  for  the  purpose  of  buildtiig  a  wharf.  Much  evidence  has  been 
adduced  on  the  part  of  the  defendant  for  the  purpose  of  showing  that  the  altera- 
tion afibrds  greater  facility  and  convenience  for  loading  and  unloading;  but 
the  question  is  not  whether  any  private  advantage  has  resulted  from  the  altera* 
tion  to  any  particular  individuals,  but  *  whether  the  convenience  of  the  ^r^ti 
public  at  large  or  of  that  portion  of  it  which  vs  interested  in  the  ^ 
navigation  of  the  river  Thames  has  been  affected  or  diminished  by  this 
alteration. 

It  appears  that  at  each  end  of  this  embankment  there  is  a  projection  towards 
the  river,  and  it  has  been  said,  that  this  affords  great  convenience  to  the  nari- 
gation,  by  producing  an  eddy.  The  public  have  a  right  to  all  the  convenience 
which  the  former  state  of  the  river  afforded,  unless  by  the  change  some  greater 
degree  of  convenience  is  rendered.  Again,  it  is  said  that  in  stormy  weather, 
vessels  might  have  entered  the  recess  and  found  shelter  between  the  two  pro- 
jections at  spring  tides  for  some  time,  at  neap  tides  for  a  shorter  space  of  time; 
now,  although  they  were  not  able  to  enjoy  this  benefit  at  all  times,  yet  if  they 
could  derive  benefit  from  it  for  the  space  of  two  hours  each  tide,  they  are  enti- 
tled to  that  advantage,  unless  the  want  of  it  be  compensated  by  some  superior 
advantage  resulting  from  the  alteration.  Another  convenience  afforded  by  the 
former  state  of  the  river  has  been  proved,  that  is,  that  in  the  winter  vessels 
have  been  able  to  avoid  large  masses  of  ice  floating  down  tJtIp  river  by  enterii^ 
the  recess. 

The  frequency  of  boys  bathing  in  the  river  is  an  inconvenience  which  the 
conservators  would  do  well  to  remove ;  but  this  at  all  events  is  not  a  nuisance 
at  all  seasons.  The  question  is,  whether  if  this  wharf  be  suffered  to  remain, 
the  public  convenience  will  suffer.  The  witness  for  the  prosecution  speaks 
from  facts,  those  for  the  defendants  from  'opinion.  Although  the  bene-  tkik 
fits  which  were  enjoyed  before  the  erection,  were  limited  to  particular  ^ 
times  and  seasons  of  the  weather,  and  were  enjoyed  but  occasionally,  yet  the 
public  is  not  to  be  deprived  of  them  by  the  erection  of  a  wharf  for  mere  private 
convenience. 

The  jury  acquitted  Lord  GroBvenoff  and  found  the  rest  of  the  defendants 
guilty. 

Gumey  and  Chitty  for  the  plaintiffs. 

Scarlettf  Knowlys^  C.  S..  and  Delanjft  for  the  defendants. 


•m  THE  KING'S  BENCE. 

AJitt  Trinity  Term, 
5d.GsosoBlIL 


ADJOURNED  SITTINGS  AT  GUILDHALL. 


RHODES  V.  LEACH. 

In  tn  action  against  the  captain  of  an  East  Indiaman  for  assaulting  a  fanner's  mate  on 
board  the  ship,  and  oausing  him  to  be  flogged,  it  is  not  competent  to  the  plaintiiT  to  give 
evidence  as  to  his  family  and  connections,  unless  they  were  known  to  the  defendant  at 
thflPtime. 

This  was  an  action  of  trespass  broaght  by  the  plaintiff  who  was  the  gunner's 
mate  on  board  the  Orweil  East  iBdiiOBrati,  against  the  defendant,  who  was 'the 
captain.  The  defendant  had  pleaded  a  special  justification,  alleging  that  the 
plaintiff  had  been  guilty  of  contumacy  and  insubordination  on  board  the  ship 
during  her  voyage  homewards,  wherefore  the  defendant  as  captain  directed  him 
to  be  punished,  &c. 

It  appeared  in  evidence  in  the  course  of  the  cause,  that  the  ship's  provisions 
having  failed,  the  crew  were  reduced  to  a  very  short  allowance,  and  that  the 
plaintiff  having  been  reprimanded  by  one  of  the  officers  for  not  having  obeyed 
*5171  ^^  orders  which  had  been  given  him  to  unshot  the  vessel  *before  she 
-'  proceeded  up  the  C/iamie/,  the  plaintiff  complained  of  his  bodily  weak- 
ness which  he  attributed  to  the  want  of  a  due  supply  of  provisions,  and  threw 
out  expressions  of  his  great  dissatisfaction.  This  language  so  irritated  the 
defendant  that  he  struck  the  plaintiff,  and  ordered  him  to  be  flogged,  but  the 
plaintiff  rather  than  undergo  the  ignominy  of  this  punishment,  jumped  into  the 
sea,  but  was  soon  afterwards  taken  up  again,  and  underwent  the  punishment 
of  flogging. 

The  plaintiff's  counsel,  for  the  purpose  of  aggravating  the  damages,  were 
proceeding  to  show  that  the  plaintiff  was  a  person  of  considerable  family  and 
connections ;  but — 

Abbott,  L.  C.  J.,  was  of  opinion,  that  such  evidence  could  not  be  received 
in  aggravation,  without  first  proving  that  the  defendant  was  acquainted 
with  the  family  and  connections  of  the  plaintiff,  and  the  evidence  was 
excluded* 


On  the  part  of  the  defendant,  witnesses  were  examined  as  to  acts»  on 
the  part  of  the  plaintiff,  of  a  mutinous  tendency  previous  to  the  transaction  in 
question. 

Abbott,  L.  C.  J.,  said,  that  since  an  irregularity  had  already  been  committed 
on  the  part  of  the  plaintiff  in  examining  as  to  the  plaintiff's  general  good  con- 
•ftlftl  ^^^'  previously,  he  would  not  absolutely  ^exclude  the  questions  then  put, 
-^  but  said  that  he  should  certainly  inform  the  jury,  that  they  wece  nqt  to 
take  into  their  consideration  any  past  misconduct  of  the  plaintiff,  but  merely 
whether  the  conduct  was  justified  by  the  circumstances  of  the  pacticulai 
occasion  upon  which  it  wag  inflicted,  u>r  the  plaintiff  inraa  not  theurtp  be  jun 
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ished  in  respect  of  any  previoui  tnnsgreesioBS.    And  his  lordship  afierwtrdi 
advised  the  jury  accordingly. 

The  jury  afterwards  found  a  yerdtct  for  the  plaintiff.    Damages  600/. 

ScarUtU  Gumey,  and  Unduly  for  the  plaintiff. 

Marryait  and  Putter^  for  the  defendanu 


LANCASTER  SUMMER  ASSIZES,  50  GEORGE  m. 


JACKSON  V.  HESKETH. 

Prtctice  m  to  the  opening  and  replying  of  conneel  in  tnspais. 

• 

Trespass  for  breaking  and  entering  the  pktntiff's  dose. 

The  plea  ran  thus,  and  the  said  'I%oma9  Hetkeih  by  T.  W.  his  attorney, 
comes  and  defends  the  force  and  injury,  when,  ^.f  and  as  to  the  force  and 
*arm8,  and  whatever  is  against  the  peace  of  our  sa^d  lord  the  king,  saith,  regig 
that  he  b  not  guilty  in  manner  and  form,  as  the  said  plaintiff  hath  ^ 
above  thereof  complained  against  him,  and  of  this  he  puts  himself  upon  the 
country.  And,  for  a  further  plea  in  this  behalf,  as  to  the  breaking  and  entering 
the  said  closes  of  the  said  plaintiff,  and  with  feet  in  walking,  treading  down, 
trampling  upon,  consuming,  and  spoiling  the  grass  and  com  of  the  said  plain- 
tiff, there  growing  and  being  in  the  said  close,  ^.,  and  then  proceeded  to  jus* 
tify  the  alleged  trespass,  under  a  public  right  of  way,  upon  which  issues  were 
joined. 

After  the  pleadings  had  been  opened,  it  was  insisted  by  the  counsel  for  the 
defendant  that  he  had  a  right  to  begin,  since  the  affirmative  of  the  issue  lay  upon 
the  defendant,  to  prove  the  right  of  way  as  alleged  in  the  plea.  The  practice  in 
ejectment  was  referred  to  as  analagous  to  the  present ;  there  if  the  lessor  of  the 
plaintiff  claimed  as  heir  at  law,  and  the  defendant  as  devisee,  and  the  defendant 
admitted  that  the  lessor  of  the  plaintiff  was  tlie  heir  at  law,  the  defendant  was 
entitled  to  begin. 

Cro9s^  Serjt.,  FtU  and  Siarkie^  for  the  plaintiff  contended,  that  he  was 
entitled  to  begin  and  to  make  the  general  reply,  according  to  the  usual  practice. 
Tliey  urged  mat  the  general  rule  was,  that  the  plaintiff  was  entitled  to  begin  in 
all  cases  where  any  part  of  the  proof,  essential  to  the  verdict,  rested  r«eaA 
"^upon  him,  and  here  he  had  a  right  to  go  into  evidence  to  prove  the  ^ 
extent  of  his  damages.  Besides  this,  the  question  was  one  which  depended 
upon  the  form  of  the  record,  and  here  the  affirmative  of  one  of  the  issues  lay 
upon  the  plaintiff. 

Bayley,  J.,  after  having  consulted  Wood,  B.,  upon  the  point,  said  that  they 
were  both  of  them  of  opinion  tliat  the  defendant  was  entitled  to  begin.  The 
denial  of  the  force  and  arms,  and  whatever  is  against  the  ^  peace,"  in  the  old 
pleadings,  was  merely  for  the  purpose  of  saving  the  fine  to  the  king.  The 
general  rule  was,  that  where  the  devisee  the  defendant  admitted  that  the  lessor 
of  the  plaintiff  was  the  heir  at  law,  the  defendant  was  entitled  to  begin,  so  it 
had  been  held  where  the  lessor  of  the  plaintiff  claimed  under  a  will,  and  the 
defendant  who  claimed  under  a  codicil  admitted  the  will.  In  the  case  of  Bevetl 
▼.  Braham^  4  T.  R.  407,  the  Question  was,  who  was  entitled  to  the  reply  in 
an  action  of  ejectment,  where  the  lessor  of  the  plaintiff  claimed  as  heir  at  nw, 
and  the  defendant  as  devisee,  and  the  court  (upon  a  trial  at  bar)  decided,  that 
if  the  plaintiff  proved  his  pedigree,  and  stopped,  and  the  defendant  Mt  up  a  new 
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case,  which  the  plaintiff  answered  by  evidence,  which  ultimately  went  to  the 
jury,  the  defendant  should  have  the  general  reply ;  and  BuUer^  J.,  said,  that  he 
•fi211  ^^  ^^  ruled  it  in  a  cause  at  fVinchestery  Doe  v*  Hicks,  1789,  the  *prac- 
^  tice  in  replevin  was  also  adverted  to;  the  party  who  had  to  prove  the 
affirmative  of  the  issue  ought  to  begin ;  and  where  there  were  several  issues, 
and  the  proof  of  one  of  them  lay  upon  the  plaintiff,  he  was  entided  to  begin* 
The  question  of  damages  never  arose  until  the  issue  had  been  tried ;  in  the 
present  case  there  was  but  one  issue  to  be  tried;  the  denial  of  the  force  and 
arms  was  not  with  a  view  to  the  cause,  but  was  introduced  to  bar  the  claim  on 
the  part  of  the  crown*  to  a  fine  for  the  trespass,  and  niras  quite  dehors  the  cause* 
as  between  the  present  parties ;  in  practice  nothing  was  ever  found  upon  that 
issue. 

The  counsel  for  the  defendant  accordingly  opened  his  case,  and  called  wit- 
nesses, and  after  witnesses  had  been  calleid  for  the  plaintiff,  the  plaintiff's 
counsel  replied. 

Verdict  for  the  defendant. 

Cro9s  Serjt.,  Fdl  and  Starkie^  for  the  plaintiff. 

Scarlett  and  Jtdduon^  for  the  defendant. 

VnM  m.— 06. 


CASES 

ARGUED  AND  t>ECIDED 

AT 

NISI  PRIUS, 

ZNTHB 

COURT  OP  KING'S  BENCH. 

After  Michaelmas  Term,  60  George  IIL,  1819, 


SITTINGS  AFTER  TERM  AT  WESTMINSTER, 


BURTON  V.  CHATTERTON. 

An  attorney  cannot  maintain  an  action  for  preparing  an  affidavit  of  debt  or  bond  to  the 
Lord  Chancellor  with  a  view  to  sue  out  a  commission  of  bankrupt,  unless  a  bill  haa 
been  delivered  pursuant  to  2  G.  2.  c.  23.  s.  23. 

This  was  an  action  upon  an  attorney's  bill. 

It  appeared  that  the  defendant  had  employed  the  plaintiff  to  sue  out  a  com- 
mission of  bankrupt  against  a  person  of  the  name  of  FrestOHf  and  that  the 
plaintifT  had  in  consequence  prepared  a  bond  to  the  chancellor,  and  the  affidavit 
for  the  purpose  of  suing  out  a  commission,  but  that  this  object  had  afterwards 
been  abandoned.  A  copy  of  the  plaintiff's  bill  had  been  delivered,  but  it  did 
not  appear  that  it  had  been  delivered  a  month  before  the  commencement  of  the 
action,  according  to  the  stat  2  G.  2.  c.  23.  s.  23. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  delivery  of  a  copy  of 
the  bill  was  'necessary  previous  to  the  bringing  of  the  action ;  and  his  r»en.> 
counsel  relied  upon  the  cases  of  Winter  v.  Paynes  6  T.  R.  645,  where  ^ 
it  had  been  held,  that  the  attending  and  taking  instructions  to  commence  aa 
action,  drawing  and  engrossing  an  affidavit  of  debt,  and  attending  to  eet  tlie 
party  sworn,  6lc.,  were  items  within  the  statute.  Collins  v.  Nichohon,  2 
TatmL  321.,  where  the  same  was  held  with  respect  to  a  bill  for  obtaining  a 
bankrupt's  certificate.  Ex  parte  Prickett,  1  N.  R,  266,  where  it  was  held 
that  a  charge  for  a  dedimus  potestatum  in  an  attorney's  bill,  was  sufficient  to 
render  the  whole  bill  taxable,  although  with  that  exception  the  whole  was  for 
conveyancing.  And  the  case  of  Sandom  v.  Bourne  4  Campb,  68,  where  the 
tame  was  held,  where  the  charge  was  for  preparing  a  warrant  of  attorney.  In 
(614) 
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iH  these  cases,  the  coarts  had  shown  an  anxiety  to  construe  thu  beneficial 
statute  liberally. 

On  the  other  side  it  was  contended,  that  unless  something  was  done  in  court 
in  respect  of  which  an  item  was  charged,  the  case  was  not  within  the  statute. 
In  Hunter  v.  Payne,  6  T.  R.  645,  the  ground  on  which  the  court  had  pro- 
ceeded was,  that  the  affidavit  was  sworn  in  court,  and  a  fee  had  been  paid  to 
the  officer  of  the  court.  In  ColHn§  y.  Aieholson,  the  case  depended  on  the 
St  5  Geo,  2,  and  the  allowance  of  the  certificate  must  be  under  the  Great  Seal, 
*fi241  ^'^^  before  the  allowance  it  was  ^necessary  that  an  affidavit  should  be 
J  made  in  court.  So  the  dedimiu  potestatum  was  upon  a  writ  actually 
sued  out  in  a  real  action.  On  the  same  principle,  the  levying  a  fine  as  auxil- 
iary to  a  conveyance,  was  a  proceeding  in  court.  But  there  was  no  case  (it 
was  contended)  where  mere  preparatory  steps,  independent  of  any  affidavit 
made,  or  any  actual  proceeding  in  court,  had  been  held  to  be  within  tne  statute. 
In  the  case  of  Sandom  v.  Bourn,  it  did  not  appear  whether  the  warrant  of 
attorney  had  been  actually  executed  or  not.  The  mere  preparation  of  the  bond 
and  affidavit  could  not  be  considered  as  a  proceeding  either  in  a  court  of  law  or 
a  court  of  equity;  the  stat.  5  Geo.  2.  c.  30,  had  regulated  the  proceeding  with 
respect  to  such  costs.  A  commission  of  bankrupt  could  not  be  considered  as 
issuing  from  the  Court  of  Chancery,  and  6ould  not  be  so  alleged  in  an  indict- 
ment.    There  was  no  officer  to  tax  such  costs, 

Abbott,  L.  C.  J.,  was  of  opinion  that  the  objection  was  a  valid  one.  The 
courts  had  put  a  liberal  construction  upon  the  statute,  and  in  conformity  with 
their  decisions  he  was  bound  to  do  the  same.  The  preparing  an  affidavit  with 
a  view  to  the  suing  out  a  commission  was  as  much  a  part  of  the  proceeding  as 
the  oflfering  a  petition  for  the  same  purpose. 

The  plaintiff  was  nonsuited.  But  by  consent,  leave  was  given  to  the  plain- 
«Knen  tiff  to  move  to  set  ^aside  the  nonsuit ;  and  enter  a  veniict  for  the  plain- 
^^^  tiff  for  6/. 

Marryail  aud  Chiitv,  for  the  plaintiff. 

Gumey  and  Plait,  for  the  defendant 


CONOLLY  V.  BAXTER, 

A.  agrees  to  purchase  B.*«  equitable  interest  in  lands  for  a  term  of  years  at  a  specifiert 
rent,  A.  after  payinff  the  rent  for  several  years  and  acknowledging  that  a  further  sum  is 
due,  cannot  resist  B.^m  claim  for  such  further  rent  in  an  action  at  law,  by  showing  that 
be  has  not  been  able  to  use  the  lands.— Q««r«.  Whether  B.  could  recover  for  use  and 
occupation. 

This  was  an  action  of  special  assumpsit.  In  the  first  count  of  the  declara« 
tion,  it  was  alleged  that  the  plaintiff,  being  lawfully  possessed  of  the  residue  of 
a  term  of  ninety-nine  years,  of  which  eighty-nine  were  unexpired,  of  certain 
premises  therein  specified,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would  give  up  all  his  right  and  interest  to  the  defendant  of  and 
in  150  feet  of  ground  fronting  Tavistock  Square,  the  defendant  undertook  to 
fulfil,  perform,  and  keep  the  terms  and  conditions  in  the  memorandum-book 
kept  at  the  Duke  of  Bedford*9  office  for  that  purpose,  in  the  way  that  was 
usual  by  persons  taking  ground  there  for  building,  and  according  to  the  rules 
of  the  said  office,  and  uso  well  and  sufficiendy  to  secure  the  said  plaintiff,  his 
executor's,  administrators,  and  assigns,  for  the  whole  building  term  in  the  said 
ground,  an  improved  yearly  ground  rent  of  40/.  over  and  above  the  original 
ground  rent  of  42/.  payable  to  the  Duke  of  Bedford,  with  such  covenants  and 
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"conditions  for  secaring  the  same,  clear  of  all  deductions,  as  were  con-  ruMa 
tained  in  the  leases  of  the  Duke  of  Bedford,  And  that  the  plaintiff  did  ^ 
afterwards,  to  wit,  on,  &c.,  give  up  the  possession  of  the  said  150  feet  of  ground 
to  the  defendant,  and  that  the  defendant  had  since  remained  in  possession,  ana 
that  tlie  plaintiff  had  always  been  willing,  and  still  was  willing,  to  assign  to 
the  defendant  the  said  150  feet  of  ground  for  the  remainder  of  the  term. 
Breach,  that  the  defendant  had  not  secured  to  the  plaintiff  the  improved  yearly 
ground  rent  of  40/.,  and  had  not  paid  the  same.  There  was  also  a  count  for 
use  and  occupation. 

It  appeared  that  the  defendant  had  for  several  years  paid  the  rent  of  40/.  re- 
served to  the  plaintiff,  and  the  action  was  brought  to  recover  arrears  unpaid* 
A  letter  written  by  the  defendant  to  the  plaintiff  s  solicitor  was  given  in  evi- 
dence, in  which  the  defendant  admitted  that  arrears  were  due,  and  promised 
payment  on  a  particular  day.  The  plaintiff  also  gave  in  evidence  a  written 
agreement  between  the  defendant  and  himself,  which  corresponded  exactly  with 
the  allegations  contained  in  the  first  count  of  the  declaration* 

Marryatt^  for  the  defendant,  objected,  in  the  first  place,  that  the  written 
agreement  could  not  be  read  in  evidence,  because  it  was  stamped  with  an 
agreement  stamp  only  and  was  not  stamped  as  a  lease.  He  also  objected, 
that  it  did  not  appear  that  the  defendant  had  been  in  possession  of  the 
^premises ;  and  objected,  that  the  plaintiff  could  not  recover  for  tlie  rttMj 
use  and  occupation  of  the  premises.  The  plaintiff  had  parted  with  the  ^ 
whole  of  his  interest  in  the  premises,  and  was  entitled  at  most  to  a  mere  rent 
he  having  no  reversionary  interest  in  the  property,  and  therefore  was  not  enti- 
tled to  recover  for  the  use  and  occupation  of  the  land  ;  but, 

Abbott,  L.  C.  J.,  was  of  opinion,  that  the  first  count  of  the  declaration  had 
been  sufficiently  proved.  He  observed  also,  that  there  were  many  instances  in 
which  a  defendant  was  liable  for  use  and  occupation,  although  he  had  no  actual 
occupation  of  them,  but  where  he  might,  if  he  had  chosen,  have  occupied  them, 
as  where  a  tenant  locks  up  the  premises  and  goes  away. 

Marryatt  on  the  part  of  the  defendant,  then  proposed  to  show,  that  a  contract 
for  taking  a  lease  of  the  premises  under  the  duke  had  been  originally  made  by 
a  person  of  the  name  of  Scrinuihaw,  and  that  the  plaintiff  had  entered  into 
some  contract.with  Scrimshaw^  by  which  he  had  engaged  to  stand  in  his  situa- 
tion. That  the  duke^s  agents  were  anxious  that  the  plaintiff  should  enter  into 
such  engagements  with  them  as  would  make  him  personally  liable  for  the  per- 
formance of  Scrimshaw'* 9  contract,  which  the  plaintiff  had  declined  to  do,  and 
had  never  entered  into  any  engagement  with  the  duke,  and  that  in  consequence 
the  agents  of  the  duke  had  refused  to  let  the  defendant  into  ^possession,  rceoo 
and  he  had  never  had  any  use  of  the  land ;  but  ^ 

Abbott,  L.  C.  J.,  was  of  opinion,  that  the  remedy  of  the  defendant  wis  in 
equity,  and  that  af\er  the  acknowledgments  which  he  had  made,  and  afler  pay 
ing  the  rent  for  so  long,  he  could  not  resist  the  present  action. 

Verdict  for  the  plaintiff. 

Cknelet  and  Gotdbum^  for  the  plaintiff* 

Marryixtt  and  Chitty^  for  the  defendant. 
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GILLIES  V.  SMITHER,  Administrator. 


Under  the  plea  of  plene  adminiitravit  to  an  action  of  atsumpBit,  an  administrator  may 
prore  the  ezpensea  of  adminiatration,  and  ahow  that  he  haa  retained  money  to  that 
amount.  In  order  to  prove  payment  of  the  inteatate^a  debta  upon  bond,  which  bonda 
are  stated  to  have  been  burnt  on  payment  of  the  debt,  the  existence  of  the  bonda  muat 
be  proved  by  means  of  the  attesting  witnesses. 

This  action  was  brought  to  recover  the  sum  of  eighteen  guineas  upon  a 
baker*8  bill.  The  defendant  had  pleaded,  1st,  non  assumpsit  ^  and,  2dly, 
plene  administravit.  The  debt  was  proved,  and  the  only  question  was  upon 
the  second  issue  on  the  plea  of  plene  administravU. 

The  plaintifT  gave  in  evidence  an  inventory  exhibited  by  the  defendant  in 
the  Ecclesiastical  Court,  from  which  it  had  appeared  that  he  had  received  assets 
to  the  amount  of  1083/.  14^.  lief.;  and  stated  payments  in  discharge  to  the 
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amount  of  *1040/.  lis,  lie/.,  leaving  a  balance  of  43/.  Th6  exhibi- 
tion also  stated,  that  the  intestate  died  possessed  of  furniture,  dice,  to  the 
amount  of  61/.  7«.  6</.,  which  had  been  delivered,  according  to  the  order  of 
Maria  Mortimer^  in  payment  of  a  debt  due  to  her  upon  bonds  granted  by  the 
intestate.  It  also  appeared  that  the  proctor's  bill  for  taking  out  letters  of  ad- 
ministration, dec,  amounted  to  46/.  and  upwards  ;  but  that  this  bill  had  not  been 
proved  at  the  time  when  thcNaction  was  commenced. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  this  ought  to  have  been 
pleaded  as  «n  outstanding  debt ;  and  that,  as  it  appeared  on  the  face  of  the  in- 
ventory that  the  defendant  had  assets  in  his  hands  to  an  amount  exceeding  the 
present  demand,  he  was  entitled  to  recover.     But 

Abbott,  L.  G.  J.,  was,  aAer  observing  on  the  state  of  the  pleadings,  of  opin- 
ion, that  the  defendant,  under  the  plea  of  plene  administravit,  might  show  that 
he  had  retained  money  in  his  hands  to  pay  for  the  expenses  of  administration, 
to  which  he  had  made  himself  liable.  He  might,  under  that  plea,  have  re- 
tained to  the  amount  of  a  debt  due  to  himself;  and  it  seemed  to  be  reasonable 
tliat  he  should  also  retain  to  the  amount  of  the  expenses  of  administering  for 
which  he  had  made  himself  personally  responsible. 

It  was  further  proposed,  to  prove,  on  the  part  of  the  defendant,  that  the  in- 
testate had  died  indebted  to  his  mother,  Maria  Mortimer^  upon  bonds  executed 
*ft^Ol  ^y  ^""^  ^  ^^  amount  of  1600/.  and  ^upwards,  and  that  his  estate  was 
-^  then  insolvent;  but  that  Maria  Mortimer  had  agreed  to  forego  her 
claim  upon  the  property,  provided  the  otlier  creditors,  who  (as  it  appeared) 
were  all  simple  contract  creditors,  would  agree  to  take  6s,  in  the  pound  in  satis- 
faction of  their  respective  debts,  and  leave  from  one  to  two  hundred  pounds 
to  tiie  widow  of  the  intestate,  and  also  the  furniture  of  the  intestate  ;  that  all 
the  creditors,  with  the  exception  of  the  plaintiff,  who  was  not  then  known  to 
be  a  creditor,  had  acceded  to  this  arrangement,  and  that  the  furniture  had  ac- 
cordingly been  given  to  the  widow ;  that  upon  the  making  of  this  arrangement* 
the  bonds  in  question  had  been  burnt ;  that  the  estate  being  insolvent,  the 
widow  had  declined  to  take  out  administration ;  and  that  the  defendant^  being  a 
creditor,  had  administered  at  the  request  of  the  other  creditors. 

A  witness  having  been  called  to  prove  the  destruction  of  the  bonds,  it  was 
objected,  on  the  part  of  the  plaintiff,  that  it  was  necessary  to  prove  their  exe- 
cution by  calling  the  subscribing  witnesses. 

It  was  answered,  that  in  the  present  instance  this  was  unnecessary,  the  docu- 
ments haviiig  been  destroyed. 

Abbott,  L.  C.  J.     The  difficulty  appean  to  me  to  be  insuperable,  consider 
ing  the  mode  of  pleading  which  has  bieen  adopted  :  the  evidence  of  the  attest 
ing  witnesses  is  essential  to  show  that  the  bonds  ever  existed.     I  will  not» 
however,  prevent  you  from  going  on  with  your  evidence. 
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*Hi8  lordship  afterwards  stated  to  the  jury,  that  he  had  seldom  regret-  r^sqi 
ted  more  that  parties  had  not  adopted  such  a  mode  of  proceeding  as  ^ 
would  have  given  them  the  legal  benefit  of  their  intention.  Nothing  could  be 
more  honorable  than  the  intention  of  the  parties  in  the  present  instance.  It  was 
unfortunate  that  they  had  not  sold  the  property  and  distributed  it  as  they  intended, 
and  that  the  bonds  had  not  been  cancelled  by  tearing  off  the  seals,  without  de- 
stroying them  entirely.  The  court  and  jury,  however,  were  bound  to  decide 
upon  the  evidence  before  them ;  and  upon  that  evidence,  it  appeared  to  him  that 
the  plaintiff  was  entitled  to  their  verdict. 

Verdict  for  the  plaintiff. 

Scarlett  and  JoncB^  for  the  plaintiff. 

Gumeyt  for  the  defendant. 


ADAMS  V.  GREGG. 

A  bill  accepted  for  the  accommodation  of  the  drawer  becoming  due,  A.  B,,  expecting  to 
have  funos  in  his  hands  belongins  to  the  son  of  the  drawer,  takes  up  the  bill,  in  order 
to  prevent  proceedings  against  the  drawer,  on  condition  that  he  shall  be  allowed  to 
stand  in  the  place  of  the  holder  (the  indorsee,  from  the  drawer,)  and  sue  in  his  name. 
This  does  not  discharge  the  acceptor  from  an  action  afterwards  brought  by  A,  B.  in  the 
name  of  the  indorsee,  even  although  A.  B.  has  declared  that  he  would  not  trouble  the 
acceptor. 

Assumpsit  upon  a  bill  of  exchange  dated  November  6th,  1817,  drawa  by 
Samuel  Holmes  upon  the  defendant  for  the  payment  of  50/.  six  *weeks  r«gQo 
afler  date,  to   the  order  of  the  drawer,  and  indorsed  by  him  to  the  ^ 
plaintiff. 

It  appeared  on  the  evidence  for  the  defendant,  that  the  plaintiff,  who  was  a 
creditor  of  the  drawer  to  the  amount  of  the  bill,  knew  that  the  bill  had  been 
accepted  for  the  accommodation  of  the  drawer ;  that  the  bill  had  been  taken  up 
by  one  Jones,  who  had  indemnified  the  plaintiff  for  bringing  the  action  in  his 
name ;  that  Samuel  Holmes,  a  son  of  the  drawer,  when  the  bill  became  due, 
and  when  the  plaintiff  was  about  to  proceed  upon  it,  being  entitled  to  receive  a 
sum  of  money  from  Jones,  who  had  purchased  some  ground-rents  from  him  as 
the  agent  of  one  JDaed,  had  sent  a  written  request  to  Jones  to  take  up  the  bill ; 
that  Jones  did  take  up  the  bill,  and  that  the  words  **  Received  the  contents  of 
the  within  bill  to  prevent  proceedings,'*  were  then  written  on  the  back  of  the 
bill.  It  also  appeared,  on  the  cross-examination  of  a  witness  called  for  the 
plaintiff,  that  the  bill  had  been  taken  up  by  Jones,  on  condition  that  he  should, 
if  it  became  necessary,  stand  in  the  situation  of  Mams  the  plaintiff.  Evidence 
was  also  given  that  when  Jones  had  been  applied  to  on  the  behalf  of  the  de- 
fendant, the  acceptor,  to  give  up  the  bill,  that  he  said  he  should  not  be  troubled 
about  it.  It  was  contended,  on  the  part  of  the  defendant,  that  tliis  was  nufiicient 
to  discharge  him  from  the  present  claim,  since  he  was  merely  a  surety  for  the 
drawer.     But, 

ABBorr,  L.  C.  J.,  was  of  opinion  that  this  was  insufficient,  in  point  of  law, 
to  discharge  the  acceptor.  If  a  party  disabled  himself  from  suing  the  r«eQ» 
^principal,  it  was  a  rule  both  of  law  and  equity  that  he  thereby  dis-  ^ 
.  charged  the  principal.  If  he*  had  disabled  himself  from  suing  Holmes,  who 
was  to  be  considered  as  the  principal,  the  present  action  could  not  have  been 
supported  against  the  surety ;  but  there  was  no  point  of  time  when  he  was  so 
disabled.  The  son  of  the  drawer  supposed  that  Jones  would  pay  the  bill ;  and 
Jones,  to  prevent  the  drawer  from  being  arrested,  and  expecting  that  he  should 
afterwards  be  able  to  reimburse  himself  out  of  the  money  which  was  to  come 
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into  his  handfly  paid  the  amount  of  the  bill ;  but  he  did  it  on  the  condition  that 
he  might  use  the  plaintiff's  name  to  sue  upon  the  bill»  in  case  it  should  become 
necessary.  His  lordship  added,  on  the  point  being  urged,  that  he  thought  that 
the  declaration  made  by  Jones^  that  die  defendant  should  not  be  troubled,  was 
not  sufficient,  in  point  of  law,  to  discharge  him. 

The  defence  would  not  be  available,  unless  the  defendant  could  show  that 
thepayment had  been  unconditional. 

The  defendant  having  failed  in  his  attempt  to  prove  this,  the  plaintiff  had  a 
rerdictt  ^ 

Scarkit  and  Mannings  for  the  plaintiff. 

PoUockf  for  the  defendant 

t  See  the  caaet  of  Walfttle  v.  PuUeneyf  cited  Doug.  236.  Wiaigly  v.  Trieker,  1  Camp, 
$5.  Black  T.  Ptle,  Doug.  236.  Momoh  ▼.  Hunt,  ib.  Dingwall  v.  Dumter,  Doug,  235. 
S47.  In  the  cue  o(  Blacky.  Feele,  the  attorney  of  the  plaintiff,  finding  that  the  bill  had 
been  accepted  for  the  accommodation  of  the  drawer,  sent  word  to  the  acceptor  that  he 
had  settled  with  Dalhu  the  drawer,  and  that  he  the  acceptor  need  give  himself  no  further 
trouble;  bat,  in  that  case,  the  attorney  also  Uok  a  nmo  tecuritjf  from Dallat  the  principal. 


♦534]  •COVENTRY  v.  STONE. 

A»,  by  the  direction  of  J7.,  builds  a  wall  upon  the  land  of  C.  C.  cannot  support  an  action 
on  the  case  against  B.  for  the  continuance  of  this  wall.  Seiuble,  if  A,  building  a  house 
on  his  own  land,  encroach  upon  the  adjoining  land  of  C  and  dispose  of  his  interest  in 
the  house  to  B.,  C,  cannot  maintain  an  action  on  the  case  against  n.  for  the  continuance 
of  the  wall. 

The  plaintiff  declared,  in  an  action  of  trespass  on  the  case,  that  the  defend- 
ant had  wrongfidly  and  injuriously  erected  a  wall  upon  the  plaintiff's  land. 
The  declaration  contained  a  second  count,  alleging  that  the  defendant  had  con- 
tinued a  wall  on  the  plaintiff's  land  already  erected. 

On  the  part  of  the  plaintiff  it  was  stated,  that  the  plaintiff  had  taken  a  plot 
of  land  of  the  breadth  of  30  feet,  part  of  a  laiger  plot  of  45  feet,  and  that  a  per- 
son of  the  name  oi  Hunt  had  taken  the  remaining  15  feet;  that  the  plaintiff  had 
instructed  Hunt,  who  was  about  to  build  on  his  own  plot,  to  build  a  cottage 
for  the  plaintiff  on  his  land,  and  that  HwU  had  extended  his  own  building  20 
inches  into  the  plaintiff's  land ;  that  Hunt  had  afterwards  disposed  of  his  inter- 
est to  the  defendant,  who,  upon  being  applied  to  to  pull  down  the  wall,  refused 
to  do  so,  alleging  that  he  had  a  right  to  have  it  as  tie  had  purchased  it  from 
Hunt*     After  tliis  case  had  been  opened, 

Abbott,  L.  C.  J.  called  upon  the  coimsel  for  the  plaintiff  to  show  him  what 
authority  there  was  for  bringing  such  an  action  against  a  person  for  continuing 
an  erection  which  the  plaintiff  had  allowed  to  be  made. 

It  was  then  stated,  that  the  original  erection  had  been  made  by  Hunt  under 
the  direction  of  Stone, 

«S3fil       *  Abbott,  L.  C*  J.     Then  it  was  a  trespass  on  the  part  of  StanSf 
-^  and  you  cannot  maintain  an  action  on  the  case  for  the  continuance  of 
die  trespass  by  the  same  person. 

Plaintiff  nonsuited. 

Chirnty  and  Camyn^  for  the  plaintiff. 

Scarlett^  for  the  defendant. 
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DOE,  on  the  demise  of  the  Eail  of  RADNOR,  v.  TAYLOR  et  aL 

£jflotment  a^inst  the  aMignaet  of  a  bankrupt :  proof,  that  upon  beiDg  req^uired  to  mn 
ap  poaaession  of  the  premises,  they  answered  that  it  was  not  consistent  with  their  diitj 
to  do  so,  is  sufficient  proof  of  possession. 

Ejectkent  to  recover  certain  premisea  aitaate  in  the  pariah  of  St.  Andrew^ 
Holbom. 

The  Earl  of  Radnor  had  made  an  agreement  with  one  Pearae  to  let  the  land 
in  question  to  him,  and  to  grant  him  a  lease  of  it,  provided  he  pulled  down  the 
old  building  and  erected  .a  new  house  upon  the  site  on  or  before  the  1st  day  of 
JulVf  1818.  Peane  had  assigned  his  interest  to  Hammond^  who  had  become 
banlirupt,  and  the  present  defendants  were  his  assignees. 

To  show  their  possession,  it  was  proved  that  a  demand  of  possession  had 
been  served  upon  them,  and  that  they  answered  that  it  was  not  consistent  with 
their  duty  as  assignees  to  deliver  up  the  possession. 

Abbott,  L.  C.  J.  was  of  opinion  that  this  was  sufficient  proof  of  their  pos- 
session. 


•REX  V.  HOLUs.  [•sae 

Where  an  indictment  for  disobeying  an  order  of  justices,  ajipears  to  be  founded  on  an 
order  made  in  a  case  in  which  the  justices  had  no  jurisdiction,  the  court  will  direct  an 
acquittal  at  the  sittings,  although  the  defect  appear  on  the  record. 

This  was  an  indictment  against  the  defendant  for  not  having  removed  an 
encroachment  made  by  extending  his  house  in  Gonodl'ttrtet^  in  pursuance  of 
an  order  made  by  two  justices  of  the  peace  under  the  building  act,  confirmed 
by  the  Court  of  Quarter  Sessions,  upon  an  appeal  by  the  defendant  against  the 
order. 

AfVer  the  indictment  had  been  read,  BoUand^  for  the  defendant,  submitted  to 
the  court  that  no  indictable  offence  was  alleged  oii  the  face  of  the  indictment, 
and  uiged  that  this  was  the  proper  time  for  making  such  an  objection,  for  which 
he  referred  to  a  case  before  Lord  EUenborough^  who  said  that  it  was  proper 
to  make  such  an  objection  in  Hmint}  and  he  was  prepared,  he  said,  to  show 
that  the  conviction  before  the  two  justices  was  void,  and  that,  if  so,  no  judg- 
ment could  be  supported  upon  a  vitious  record. 

Abbott,  L.  C.  J,  said,  that  it  appeared  that  the  defendant  was  chaiged  with 
having  disobeyed  an  order  of  two  magistrates,  and  that  he  tliought  the  objection 
was  premature,  in  the  present  stage  of  the  business. 

The  counsel  for  the  prosecution  then  gave,  in  evidence,  the  petition  of  the 
defendant  to  the  Court  pf  Quarter  Sessions  to  receive  his  appeal.  This  petition 
recited  the  information  and  'conviction  before  the  two  magistrates.  r*eM 
Both  the  information  and  adjudication  chaiged  the  defendant  with  hav-  '- 
ing  unlawfully  made  an  addition  to  a  house  of  the  third«rate  or  class  of  budd- 
ings, projecting  three  feet  six  inches  beyond  the  upright  line  of  the  said  build- 
ing. The  adjudication  of  the  justices  alleged  that  this  was  a  common  nuisance; 
and,  further,  directed  that  the  same  should  be  abated  on  or  before  the  12th  of 
January  then  next 

Bolland,  for  the  defendant,  objected  that  no  offence  against  the  building  act, 
14  G.  3.  c.  78.  s.  40.  60.,  was  chaiged  in  the  conviction,  and  consequendy 
that  no  indictment  could  be  supported  for  disobedience  of  an  order  which  wu 
utterly  void* 
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The  building  act,  f  •  49,  enacted,  tkat  no  bow-window  or  other  projection 
should  be  built  or  added  to  any  first,  second,  third,  or  fourth-rate  building  ne^ct 
to  any  public  street,  du;.,  so  as  to  extend  beyond  the  general  Une  of  the  fronts 
of  the  hottsesj  except  such  projections  as  may  be  necessary  for  copings,  cor* 
nices,  iic, 

Gumey  and  Andrews^  for  the  prosecution,  answered  that  the  order  of  ses- 
sions was  grounded  upon  the  act  of  the  defendant,  as  set  forth  in  his  own  peti- 
tion; and  that  by  the  78th  section  of  the  building  act  it  was  enacted,  that  the 
judgment  and  determination  of  the  justices  at  sessions  should  be  binding  on  the 
*fi38l  V^^^Y'  I^  ^^  ^^  uiged,  that  as  the  objection  appeared  upon  the  record* 
^   the  'proper  way  of  oQecting  would  be  by  motion  in  arrest  of  judgment 

Abbott,  L.  C.  J.  The  order  would  be  binding  and  conclusive  iu  a  case 
where  the  justices  had  jurisdiction  over  the  subject  matter ;  but  where  they 
have  not,  they  cannot  make  an  order  binding  upon  any  one*  The  subject  mat- 
ter of  the  order  is  not  within  the  act  of  parliament. 

The  defendant  was  accordingly  acquitted. 

Gumey  and  Andrews^  for  the  prosecution. 

BoUandf  for  the  defendant 


WELD  V.  CRAWFORD. 

^one  item  of  an  attorney '•  bill  be  for  Dreparine  a  warrant  of  attomejr  to  confess  a  mdff- 
•    ment,  a  bill  must  be  delivered  accoraiog  to  uio  stat.  2  G.2,c  23.  «.  23.,  altboagn  tfis 
warrant  has  not  been  executed. 

This  was  an  action  upon  an  attorney's  bill:  the  items  consisted  chiefly  of 
charges  for  business  done  in  negociating  an  annuity,  but  one  item  was  fur  draw- 
ing and  preparing  a  warrant  of  attorney  to  confess  a  judgment  This,  however, 
had  not  been  executed.  A  copy  of  the  bill  had  been  delivered  one  month  pre- 
vious to  the  commencement  of  the  action,  but  it  had  not  been  signed  by  the 
attorney  according  to  the  provisions  of  the  stat  2  G.  2.  c.  23.  s.  23. 

On  the  part  of  the  defendant  it  was  objected  that  this  item  rendered  the 
whole  of  the  bill  taxable  and  the  usual  notice  necessary. 
•fsafll       *  Scarlett,  for  the  plaintiff,  submitted,  that  the  only  effect  which  the 
^  omission  ought  to  have  was,  that  the  item  should  be  struck  out     But 

Abbott,  L.  C.  J.,  referring  to  the  former  decisions  upon  the  subject  acceded 
to  the  objection  ;  and  the  plaintiff  was 

Nonsuited. 

Scarlett  and  Chitty,  for  the  plaintiff. 

Marryatt  and  Adama,  for  the  defendant 


DELAUNEY  v.  BARKER. 


Goods  are  delivered  to  a  bailee  on  a  contract  of  sale  and  return,  the  bailee  has  no  authoritf 

to  pledge  tbe  eoods. 
Application  of  the  stat.    21  /,  1.  e.  19.  «.  10.  to  such  a  case. 

This  was  an  action  of  trover,  brought  by  the  plaintiff,  a  jeweller  in  Bond* 
street,  against  the  defendant  who  was  a  pawn-broker*  to  recover  the  value  of 
jewellery  to  a  laige  amount 

Vol.  in.— 66.  2  y  2 
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It  appeared  Dn  the  evidence  of  the  plaintiff's  shopman  that  on  the  12th  of 
^pril  1819,  a  person  of  the  name  of  Tupman^  with  whom  the  plainuff  had 
been  formerly  in  the  habit  of  dealing,  came  to  the  plaintiff's  shop  and  requested 
to  have  the  jewellery  in  question^  saying  that  one  Bander  would  purchase 
several  articles  as  a  present  for  a  lady  who  was  about  to  be  married.  That  the 
articles  in  question  were  delivered  to  Tupman  for  this  purpose,  under  a  special 
agreement  that  those  which  were  not  purchased  by  Bander  should  be 
^returned  to  the  plaintiff  within  the  space  of  two  hours,  and  that  7\<p-  r^^AQ 
man  should  receive  a  compensation  for  his  trouble,  of  10  per  cent,  upon  l- 
the  articles  purchased ;  a  prospect  was  abo  held  out  of  some  further  advantage. 

It  also  appeared  that  7\tpman  pawned  the  whole  of  this  property  at  the 
defendant's  the  next  morning  upon  receiving  an  advance  of  60/.  That  the  plain- 
tiff had  sent  the  next  morning  to  inquire  after  7\qjmanf  and  afterwards,  about 
the  latter  end  of  ^prUt  in  consequence  of  a  communication  on  the  subject  from 
TWman,  had  applied  to  the  defendant  to  deliver  up  the  goods,  who  had  refused 
to  00  so,  alleging  that  Tupman  had  become  a  bankrupt,  and  tfiat  he  was  liable 
to  a  claim  by  his  assignees.  It  appeared  also  that  the  plaintiff  had,  in  many 
instances,  dealt  with  Tupman^  but  to  a  much  less  amount,  in  supplying  him 
with  goods  upon  sale  and  return  ;  and  upon  the  examination  of  Tupman  him- 
self it  appeared  to  be  doubtful  whether  the  goods  in  question  had  not  been  so 
supplied ;  that  is,  upon  a  contract  that  such  of  the  goods  as  TSqnnan  did  not 
either  sell  or  elect  to  keep  upon  his  own  account  should  be  returned  to  the 
plaintiff  Tupman^  having  an  option  whether  he  would  return  them  or  not. 

Scarlett^  for  the  defendant,  stated  tliat  he  should  be  able  to  show  that  the 
goods  were  delivered  upon  a  conUract  of  this  nature :  and  submitted  that  if  he 
should  be  able  to  substantiate  the  fact  in  evidence,  the  plaintiff  would  not  be 
entided  to  'recover,  since  7\jipman  had  an  option  to  exercise,  whether  rAKA\ 
he  would  return  the  goods  or  not,  and  not  having  returned  them,  was  L. 
to  be  considered  a  purchaser.     But 

Abbott,  L.  C.  J.,  was  of  opinion  that  this  would  be  no  defence.  Cases  of 
this  kind  had  come  before  the  court  very  frequently ;  the  party  taking  goods 
upon  such  conditions  did  not  purchase  the  goods.out  and  out  in  the  first  instance, 
if  he  did  so,  then  he  would  become  liable  to  pay  for  the  whole  amount,  and 
could  not  afterwards  return  them,  which  would  be  contrary  to  the  nature  of  the 
contract.  He  had  an  option  either  to  return  the  goods  or  to  keep  them ;  if  he 
elected  to  keep  them,  he  was  to  announce  that  intention  to  the  proprietor ;  and 
then,  and  not  till  then,  he  woidd  become  the  purchaser. 


It  was  then  urged,  on  the  part  of  the  defendant,  that  the  plaintiff  had  so  far 
constituted  Tupman  as  his  agent  that  the  latter  had  authority  to  pledge  the 
goods.     But 

Abbott,  L.  G.  J.,  said  that  there  was  not  the  least  pretence  for  this  objection; 
his  authority  was  to  sell  and  not  to  pledge.! 

It  was  afterwards  proved,  on  the  part  of  the  defendant,  that  TSipman  had 
become  a  bankrupt  under  a  commission,  dated  on  the  23d  of  the  same 
*month  of  ^prii;  and  it  was  contended  that,  under  these  circumstan-  r^KAo 
ces,  the  property  in  the  jewellery  in  question  had  vested  in  the  assignees  ^ 
under  the  commission,  as  having  been  in  his  possession,  order,  and  disposition, 
witliia  the  stat.  21  J.  i.  c.  19.  «.  11. 

Abbott,  L.  C.  J.,  permitted  the  defendant  to  go  into  evidence  of  the  bank- 
ruptcy  in  order  to  save  the  parties  the  expense  of  coming  to  trial  again,  in  case 
the  court  should  be  of  opinion  that  the  statute  of  JameM  1.  applied  to  the  present 
circumstances.  But  he  intimated  that  his  own  opinion  was  that  the  case  was 
not  within  the  statute.]: 

1  See  Orakam  v.  Dyiter,  iupru. 
X  See  Es'paHe  Ckwn,  3  P.  Wnu,  187.  ».    CuUen*i  Bank,  L,  325. 


542] 


3  Starkie.  533 


The  question  was  afterwards  leA  to  the  jury,  whether  the  goods  had  been 
delivered  upon  the  special  contract,  as  stated  by  the  plaintiff's  shopman,  or  upon 
t  general  contract  of  sale  and  return.  The  jury  found  that  it  was  a  special 
delivery. 

Verdict  for  the  plaintiff. 

Marruaitf  and  Cottingham^  for  the  plaintiff. 

Scarttit  and  Wylde^  for  the  defendant. 


•543]  • V.  ARMSTRONG,  et  aL 

One  who  occapies  a  house  aa  surveyor  to  the  navigation  of  the  river  Zee,  under  the  trustees 
'of  that  river,  held  to  bo  liable  for  poor's  rates,  although  by  act  of  parliament  the  tolls, 
dtc.  are  exempted  from  being  rated,  and  although  the  trustees  have  no  beneticial  interest, 
bnt  act  for  the  public. 

This  was  an  action  of  trespass  brought  to  try  the  question,  whether  the  plain- 
tiff was  liable  to  be  rated  to  the  poor's  rate  in  respect  of  his  occupation  of  a 
house. 

The  house  in  question,  was  occupied  by  the  plaintiff  under  the  trustees  of 
the  navigation  of  the  river  Zee,  having  been  appointed  their  surveyor ;  and  it 
was  situate  on  the  river  Lee  about  half  way  between  London  and  Hertford^  It 
had  been  built  out  of  the  tolls  arising  from  the  navigation  of  the  river,  and  the 
plaintiff  occupied  it  for  the  purpose  of  superintending  the  business  of  tiie  trus- 
tees. By  the  provisions  of  tlie  act  of  parliament  which  regulated  the  tolls  to  be 
taken  on  tliis  river,  it  was  expressly  directed  that  the  tolls  arising  from  the 
navigation  should  not  be  subject  to  the  poor's  rates.  It  was  contended  that  as 
the  plaintiff  was  the  servant  of  the  trustees,  who  had  no  beneficial  interest  in 
the  navigation  of  the  river  or  in  the  tolls,  he  was  to  be  considered  as  the 
servant  of  the  public,  and  as  exempted  from  the  poor's  rate,  if  the  truf  tecs  had 
not  built  the  house  they  must  have  paid  for  one  out  of  the  rates  and  duties 
collected  on  the  river. 

Abbott,  L.  C.  J.,  was  of  opinion,  that  the  plaintiff  was  rateable  in  respect 
'^5441  ^^  ^^  house.  If  he  had  received  a  salary  out  of  the  tolls,  and  had  *rented 
^  another  house,  he  would  clearly  have  been  liable  to  be  rated  for  it. 

Verdict  for  the  defendants. 

Crumey  and  fVaJfordy  for  the  plaintiff. 

Marryatt  and  Gaselee^  for  the  defendants. 


LETHBRID6E  v   PHILLIPS,  Knt 

A.  lends  a  picture  to  B.,  who  wishes  to  show  it  to  C.  B.,  without  any  previous  commu- 
nication with  C,  and  without  his  knowledge,  sends  the  picture  to  his  house,  where  it  is 
accidentally  injured :  C.  is  not  responsible  m  aaaumugit  tot  not  keeping  the  picture  safely. 

Stmble,  whether  B.  is  a  competent  witness  for  the  plaintiff. 

Action  of  special  assumpnt  to  recover  damages  for  an  injury  done  to  a  min- 
iature painting  of  the  plaintiff's. 

The  declaration  alleged,  that  in  consideration  that  the  plaintiff  would  entrust 
the  miniature  in  question  to  the  defendant,  the  latter  undertook,  &c.  to  keep  it 
iafely  and  to  return  it  safe  into  the  hands  of  the  plaintiff. 
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The  plaintiff,  Mr.  LethbridgBf  who  was  very  eminent  as  a  portrait  painter 
in  miniature  had  taken  a  likeness  of  Mr.  Wolcot  (known  by  the  name  of  Fettr 
Pindar)  shortly  before  his  death.  A  person  of  the  name  of  Bernard  being 
desirous,  for  particular  reasons  of  his  own,  that  the  defendant  should  see  this 
picture,  borrowed  it  of  the  plaintiflf  for  the  purpose  of  sending  it  to  the  defend- 
ant, and  afVerwards  delivered  it  to  a  son  of  the  defendant's  to  be  taken  to  the 
defendant's  house.  The  defendant's  son  accordingly  took  it  home,  and  the 
miniature  was,  whilst  at  the  "defendant's,  much  damaged  in  consequence  r^^A^ 
of  having  been  placed  on  a  mande  piece  near  a  large  stove.  It  appeared  ^ 
that  the  picture  had  been  sent  by  Bernard  to  the  defendant  without  any  request 
on  the  part  of  the  latter,  and  without  any  previous  communication  between 
them  on  tlie  subject. 

Abbott,  L.  C.  J.  observing  that  the  picture  had  been  sent  without  the 
knowledge  of  the  defendant,  and  without  any  previous  communication  with 
him  upon  the  subject,  inquired  whether  there  was  any  authority  to  show  that 
the  circumstances  were  sufficient  to  raise  a  contract  between  the  parties,  and 
whether  the  plaintiff  could  by  any  evidence  alter  the  case. 

On  the  part  of  the  plaintiff  it  was  admitted  that  the  ease  conld  not  be 
altered,  and 

Abbott,  L.  G.  J.  said,  that  he  was  of  opinion  that  the  action  could  not  be 
supported.  The  defendant  conld  not,  without  his  knowledge  and  consent,  be 
considered  as  a  bailee  of  the  property.  In  some  instances  it  had  happened  that 
property  of  much  greater  value  than  that  in  the  present  case  had  been  left  at 
gentlemens'  houses  by  mistake,  in  such  cases  the  parties  could  not  be  con* 
sidered  as  bailees  of  the  property  without  their  consent 

The  pUintiff  was  accordingly  Nonsuited. 


In  the  course  of  the  cause,  Bernard^  being  called  as  a  witness  for  the  plaintiff, 
demurred  to  *being  examined,  unless  the  plaintiff  would  execute  a  re-  r«e ja 
lease  to  him  according  to  a  promise  which  he  had  made  to  that  effect.  ^ 
The  plaintiff,  by  his  counsel,  admitted  tliat  such  a  promise  had  been  made 
in  order  to  procure  the  attendance  of  the  witness,  who  had  refused  to  obey 
the  sitbpcsna  with  which  he  had  been  served,  but  declined  to  execute  a 
release. 

The  counsel  for  the  defendant  then  objected  to  the  competency  of  the  witness 
who,  since  he  was  the  medium  through  which  the  picture  was  conveyed  to  the 
defendant,  would,  if  the  defendant  was  not  responsible  for  the  damage  be  him- 
self liable,  and  was  therefore  interested  in  procuring  a  verdict  to  be  given  for 
the  plaintiff.  In  the  ordinary  case  of  an  action  for  negligence,  the  servant  or 
agent  guilty  of  the  negligence,  was  not  a  competent  witness  without  a  release. 
If  an  action  were  to  be  brought  against  an  executor,  a  legatee  would  not  be  a 
competent  witness.  [AbbotU  i<«  C.  J.'^But  the  judgment  would  afterwards  be 
evidence  against  the  legatee.]  That  if  there  were  two  owners  of  different  mills 
on  tlie  same  stream,  and  one  of  them  brought  an  action  against  the  other  for 
penning  up  the  water,  the  other  proprietor  would  not  be  a  competent  witness, 
although  the  verdict  would  not  be  evidence  for  him.  That  although  it  had  been 
held,  that  a  co-trespasser,  not  included  as  a  party  in  the  action,  was  a  compe- 
tent witness  for  the  plaintiff,  although  a  judgment  against  the  defendants  would 
discharge  himself,  yet  *that  the  learned  judge  who  had  so  ruled  after-  r«>e4» 
wards  thought  that  he  had  done  wrong  in  admitting  the  evidence.  ^ 

Marryatt^  for  the  plaintiff,  contended,  that  if  the  evidence  was  inadmissible, 
the  rule  might  have  the  effect  of  excluding  all  evidence,  where  there  were  two 
wrong  doers,  since  neither  of  them  could  be  a  witness  for  the  other. 

Abbott,  L.  C.  J.,  held,  that  the  witness  was  competent;  the  judgment  would 
not  be  evidence  for  him,  and  he  was  not  immediately  interested  in  the  result.   Uis 
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lordship  said,  that  he  recollected  an  instance,  where  the  plaintiff  had  released  a 
co-trespasser  who  was  not  a  party  to  the  action,  upon  which  tiie  defendants 
put  in  a  plea  puis  darrein  continuance  founded  on  the  release. 

Marryaii  and  Chitty^  for  the  plaintiff. 

Scarlett  for  the  defendant. 

See  Chafman  ▼.  Greaves f  et  al.,  2  Camjib,  333.  «. 


•S48]  *DE  BEREN6ER  v.  WHEBLE. 

Where  an  engraving  has  been  made  from  a  picture  it  is  not  a^Iracr  of  the  print  for  another 
artist  to  make  another  engraYing  from  the  original  pictttre. 

This  was  an  action  on  the  stat.  8  6.  2.  c.  13,  and  17  G.  3.  c.  57f  fa» 

infringing  the  plaintiff's  copyright  in  two  prints,  which  he  had  engraved  from 
two  pictures  by  Mr.  Reinagle. 

It  appeared  that  the  plaintiff  had  purchased  from  Mr.  Reinagle  the  privilege 
of  engraving  the  prints,  on  the  alleged  piracy  of  which  the  action  was  founded, 
from  two  pictures  which  had  been  painted  for  Mr.  Reinagle's  own  use,  and 
of  which  he  remained  the  proprietor. — ^The  plaintiff  had  employed  an  artist  of 
the  name  of  Thompson  to  execute  the  engravings.  Thompson  having  the 
pictures  in  his  possession  for  this  purpose,  al'ter  he  had  completed  the  two  en« 
gravings  for  the  plaintiff,  made  two  sketches  for  his  own  study,  and  these 
sketches  were  taken  from  the  original  pictures,  and  had  not  been  in  any  pari 
copied  from  the  plaintiff's  engravings.  From  these  sketches  he  made  two 
prints  for  the  defendant,  who  published  them  in  the  Sporting  Magazine,  and 
for  this  alleged  piracy  the  action  was  brought. 

On  the  part  of  the  defendant,  it  was  contended,  that  the  stat.  17  6.  3.  c.  57, 
did  not  give  any  monopoly  in  the  picture  to  the  engraver,  but  left  the  use  of  it 
•2U01  ^^^  ^^^^  ^^^  unrestrained  to  the  ^painter  who  might  make  as  many 
^  copies  of  it  as  he  thought  fit. 

Abbott,  L.  C.  J.  It  would  destroy  all  competition  in  the  art  to  extend  the 
Qumopoly  to  the  painting  itself.  The  words  of  the  statute  are,  ^  if  any  engraver, 
etcher,  print-seller  or  other  person,  shall  engrave,  etch,  or  work  or  cause  to  be 
engraved,  &c.  any  copy  of  any  print,  which  shall  be  engraved,  etched,  &c." 
but  in  this  case  the  defendant's  engraving  was  made  from  the  original  picture, 
and  not  from  the  phiintiff 's  print. 

Plaintiff  nonsuited* 

Scarlett  and  Adolphus^  for  the  plaintiff. 

Holt  and  Tindal^  for  the  defendant. 
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*IN  THE  KING'S  BENCH. 

Jifter  MichadmoM  Term^ 
00  Gbohoe  III. 


ADJOURNED  SITTINGS  AT  GUILDHALL. 


BENNETT  et  al.  v.  HENDERSON. 

Proof  that  the  plaintiff  sent  ^ods  to  the  defendant,  resident  in  a  foreign  eovntrj,  npon 
the  order  of  merchants  residing  in  Lond^m^  and  that  the  defendant  received  and  used 
the  goods,  is  prima  facie  eTidenco  of  goods  sold  aud  deliTered  to  the  defendant. 

This  was  an  action  brought  to  recover  the  price  of  a  carride  sold  to  the 
defendant. 

The  plaintiffs  were  coachmakers  in  London^  and  the  curricle  in  question 
had  been  ordered  by  William  Haiderson  4r  C0'>  merchants  in  London.  The 
plaintiffs  proved  that  the  curricle  had  been  sent  by  the  plaintiflTs,  directed  to 
the  defendant,  Major  Henderson^  who  was  servuig  as  an  officer  in  the  artillery 
at  Qudbtc^  by  the  ship  Vigilantt^  and  evidence  was  also  given,  to  show  that 
the  defendant  had  received  the  curricle. 

It  appeared,  that  fftlliam  Henderson  ^  Co,  were  general  merchants,  and 
that  they  had  funds  in  their  hands,  of  the  defendant,  at  the  time  when  the  cur- 
ricle was  ordered,  and  that  they  had  nnce  become  bankrupts. 

^  Scarlett f  for   the   defendant,  objected,  that   this    was    insufficient  tckki 
evidence,  the  plaintiflTs  having  proved  no  order  by  the  defendant  for  ^ 
the  goods,  the  presumption  was,  that  the  credit  had  been  given  to  Henderton 
^  Qf.f  and  not  to  the  defendant,  who  was  in  a  foreign  country. 

Abbott,  L.  C.  J.,  was  of  opinion  that  there  was  evidence  to  go  to  a  jury, 
although,  certainly,  it  was  very  slight.  It  appeared,  however,  that  the  curricle 
had  been  sent  by  the  plaintiffs  to  the  defendant,  and  had  been  received  by  him. 

The  defendant  then  went  into  evidence  to  show,  that  the  credit  had  been 
given  by  the  plaintiff's  to  Henderson  df  Co.,  and  that  an  invoice  had  been 
made  out  and  sent  to  them,  that  they  had  sent  the  currfcle  to  the  defendant, 
and  had  shipped  the  goods,  and  had  paid  the  shipping  chaiges.  The  jury 
found  a 

Verdict  for  the  defendant 

Gumey  and  Campbell  for  the  plaintiff! 

Scarlett  and   ffalford^  for  tlie  defendant 


♦CULLEN  et  al.  v.  MAC  ALPINE.  [•552 

As  against  the  master  of  a  vessel  in  an  action  for  not  safely  conveyinf^  floods  to  a  foreiirn 
port  consigned  to  the  plaintiflTs,  evidence  that  the  goods  were  seixed  in  another  foreign 
port  by  the  government  coupled  with  a  letter  of  the  defendant's,  in  which  he  acknowl- 
edges that  he  is  accountable  for  the  goods,  is  suflicient  to  warrant  the  jury  in  finding  (ot 
the  plaintiffs,  without  any  further  proof  of  the  cause  of  seizure.— Variance. 

This  was  an  action  of  special  assumpsit  against  the  defendant,  as  the  master 
and  commander  of  the  ship,  for  not  safely  conveying  to  and  delivering  at 
Oratama  30  puncheons  of  brandy  and  a  barrel  of  glue. 
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The  first  count  of  the  declaration  alleged  that  the  defendant,  being  the  master 
or  commander  of  the  WootUnn  in  the  river.  ThanitUy  then  bound  to  the  port  of 
Oratavia^  in  the  island  of  Tenertffe^  the  plaintiffs,  at  the  special  instance  and 
request  of  the  defendant,  caused  to  be  shipped  on  board  of  the  said  ship  or 
ressel  divers  goods  and  merchandises ;  to  wit,  20  puncheons  of  brandy  and  one 
barrel  of  glue,  to  be  taken  care  of  and  safely  and  securely  carried  and  conveyed 
by  the  said  defendant,  as  such  master  and  commander  as  aforesaid,  in  and  oc 
board  of  the  said  ship  or  vessel,  from  the  river  TViamei,  aforesaid,  to  the  port 
of  Oraiavia^  aforesaid,  and  there,  to  wit,  at  Oratama^  aforesaid,  to  be  safely 
and  securely  delivered  in  the  like  good  order  and  well  conditioned  for  the  smd 
piaintiffst  the  act  of  God,  the  king's  enemies,  fire,  and  aU  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever  nature  or 
kind  soever,  save  risk  of  boats,  so  far  as  ships  are  liable  thereto,  excepted ;  and 
hat  in  consideration  thereof  the  defendant  undertook,  Sic,  And  it  was 
*55a1  *^^rw&^s  alleged,  by  way  of  breach,  that  the  defendant  did  not  nor 
-J  would  take  care  of,  and  safely  and  securely  carry  and  convey  the  said 
goods  and  merchandises,  so  shipped  in  and  on  board  of  the  said  ship  or  vessel 
as  aforesaid,  from  London,  aforesaid,  to  Orataoiaf  aforesaid,  and  there,  to  wit, 
at  Orataoia,  aforesaid,  safely  or  securely  deliver  the  same  to  the  said  plamtiffe^ 
although  neither  the  act  of  God,  not  the  king's  enemies,  nor  fire,  nor  any  other 
danger  nor  accident  of  the  seas,  rivers,  or  navigation,  prevented  him  from  so 
doing;  but  on  the  contrary  thereof,  he,  the  said  defendant,  so  being  such  master 
of  the  said  ship  or  vessel  as  aforesaid,  so  carelessly  and  negligently  behaved 
and  conducted  himself,  iic,^  that  the  said  goods  and  merchandises,  and  every 
part  thereof,  became  and  were  wholly  lost  to  the  said  plaintiffs.  The  second 
count  alleged  the  breach  in  a  similar  manner,  in  not  delivering  to  the 
plaintiffs. 

The  goods  in  question  had  been  shipped  on  board  the  Wootten^  of  which 
the  defendant  was  master,  by  Messrs.  JRocher^  Caaanos  St  Co*^  on  the  account 
of  the  plaintiffs,  who  were  merchants  resident  in  Teneriffe. 

In  the  bill  of  lading  it  was  expressed,  that  the  goods  were  to  be  shipped  in 
the  fVootten^  then  riding  at  anchor  in  the  river  Thames,  and  bound  for  the  port 
of  Oratavia,  in  Teneriffe,  to  be  delivered  in  the  like  good  order  and  well  con« 
ditioned  at  the  aforesaid  port  of  Oraiavia,  the  act  of  God,  the  king's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  naviga* 
*S54l  ^^^  *^^  whatever  nature  and  kind  soever,  save  risk  of  boats,  so  far  as 
•J  ships  are  liable  thereto,  excepted,  unto  Messrs.  Joseph  Cullen  ^  Co., 
or  their  assigns.  Sic* 

The  vessel,  instead  of  proceeding  directly  to  the  port  of  Oratama,  put  into 
the  harbour  of  SarUa  Cruz,  where  the  cai;eo  was  seized  by  order  of  govern, 
ment;  and  the  plaintiffs  having  detained  the  ship  on  account  of  the  non^ 
delivery  of  the  brandy,  the  defendant,  in  order  to  obtain  the  discharge  of  the 
ship,  wrote  a  letter  to  them,  in  which  he  stated  that  the  ship  itself  was  of 
diminutive  value,  and  that  he  held  himself  accountable  to  the  shippers  of  goods 
Igreeable  to  the  tenor  of  the  bills  of  lading. 

Gaselu,  for  the  defendant,  objected,  in  the  first  instance,  that  there  was  a 
variance  between  the  oill  of  lading  and  the  declaration,  and  between  the  under- 
taking as  laid  in  the  first  two  counts  and  the  breach  assigned,  the  undertaking 
being  laid  to  deliver  for  the  plaintiffs  at  the  island  of  Oratavia^  the  breach  being 
that  the  defendant  did  not  deliver  to  the  plaintiffs.     But 

Abbott,  L.  C.  J.,  said  that  he  would  not  nonsuit  the  plaintiffs  upon  this 
objection. 

It  was  then  objected  that  the  plaintiffs  had  not  shown  that  the  loss  had  been 

occasioned  by  any  misconduct  on  the  part  of  the  defendant;  it  was  possible, 

consistently  with  the  evidence  as  it  stood,  that  the  goods  might  have   been 

*ft&51  ^^'^"^^^  ^y  ^^®  ^government  for  non-payment  of  the  duties  by  the 

J  plaintiffs  themselves,  and,  therefore,  itome  evidence  was  requisite  io 
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order  to  negative  this,  and  to  show  that  the  loss  had  heen  occasioned  by  the 
default  of  the  defendant. 

Abbott,  L.  C.  J.,  was  of  opinion  that  the  letter  in  which  the  defendant 
acknowledged  himself  to  be  accountable  for  the  goods,  was  eyidenee  against 
him  to  go  to  the  jury. 

AAerwards  the  plaintiffs  had  a  verdict 

Scarlett  and  Dmman,  for  the  plaintiffs. 

Gasdee  and  Thuhdf  for  the  defendant. 


ROBEY  V.  HOWARD. 

Upon  a  plea  in  abatement  for  non-joinder  of  another,  as  defendant  in  aasamptit,  the  cona* 
eel  for  the  plaintiff  is  to  begin.— Evidence  to  euetain  the  plea. 

Thb  declaration  alleged  that  the  plaintiff  had,  at  the  request  of  the  defendant^ 
paid  into  his  hands  the  sum  of  315^,  to  be  vested  in  the  purchase  of  an  annuity, 
and  that  the  defendant  undertook  to  lay  the  money  out  upon  a  valid  security, 
and  alleged  as  a  breach,  that  the  defendant  had  laid  out  the  money  upon  an  in- 
sufficient security.  The  defendant  had  pleaded,  in  abatement,  that  the  promises 
had  been  made  jointly,  by  himself  and  one  George  Biggies,  The  replication 
denied  that  the  promise  had  been  made  jointly. 

*Afier  the  pleadings  had  been  opened,  it  was  made  a  question,  whether  r^RMk 
the  counsel  for  the  plaintiff  or  for  tlie  defendant  ought  to  begin.  ^ 

Abbott,  L.  G.  J.,  was  of  opinion,  that  the  counsel  for  the  plaintiff*  ought  to 
begin,  since,  at  all  events,  it  was  incumbent  on  the  plaintiff  to  prove  hii 
damages. 

It  appeared,  that  the  defendant  was  a  money  scrivener,  engaged  laigely  in 
transacting  negotiations  for  the  purchase  of  annuities ;  the  principal  evidence  oq 
the  part  of  the  plaintiff  consisted,  in  producing  a  pass-book  between  the  plaintiff 
and  defendant,  in  which,  on  the  debit  side,  the  defendant  described  the  plaintiff 
as  debtor  to  Howard  (the  defendant^  alone ;  and  in  which  book  also,  he  gave 
the  plaintiff  credit  for  the  315/.  in  nis  own  name.  It  was  also  proved,  that 
similar  books  had  been  kept  between  the  defendant,  and  several  other  persons. 
It  appeared,  also,  that  the  account  had  been  kept  with  the  banker  in  Howard's 
name  alone,  and  not  in  the  joint  names  of  Howard  4*  Diggles,  On  the  other 
side,  much  evidence  was  adduced,  in  order  to  show  that,  at  the  time  when  the 
money  was  advanced,  viz.  in  1808,  IHgglee  was  a  co-partner  with  the 
defendant.  It  also  appeared,  that  the  joint  names  of  Howard  ^  Diggles  were 
then  inscribed  on  a  brass  plate  on  the  door  of  their  office  of  business,  and 
that  they  had  effected  insurances  and  caused  enrolments  to  be  made,  and  done 
other  business  in  their  joint  names. 

*0n  the  part  of  the  plaintiff  it  was  insisted,  that  although  a  partner-  rtRRij 
ship  might  subsist  at  the  time  between  the  defendant  and  Diggles^  yet,  ^ 
that  in  the  present  instance,  the  plaintiff  contracted  with  the  defendant  solely, 
and  that  the  pass-book  was  strong  evidence  to  prove  this. 

Abbott,  L.  G.  J.,  in  summing  up  to  the  jury,  informed  them,  that  the  ques- 
tion for  their  consideration  was,  whether  the  plaintiff,  at  the  time  when  he  paid 
the  money,  paid  it  to  Howard  4*  J^gg^^^  jointly,  trusting  to  their  joint 
responsibility,  or  he  paid  it  to  Diggles  alone,  relyuig  on  his  sole  responsibility. 
The  pass-book  was  a  veiy  important  document,  since  it  appeared,  from  that 
book,  as  if  the  credit  had  been  given  to  Hotoard  alone,  who  made  himself 
debtor  for  the  319/.  which  had  been  paid  for  the  purchase  of  the  annuity. 
That  evidence,  however,  was  capable  of  being  rebutted  by  other  evidence 
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tending  to  show  that  die  credit  had  been  giren  to  Diggki  as  well  as  Howard. 
After  commenting  fully  upon  all  the  facts  of  the  case,  his  lordship  added,  that 
it  was  for  the  jury  to  consider,  whether  the  plRintiff  intended,  at  the  time,  to 
trust  Howard  alone,  or  to  give  credit  to  both  Howard  and  Biggies.  It  wa* 
rery  possible,  that  tlie  plaintiff  might  suppose  that  the  two  were  partners  for 
certain  purposes,  and  to  a  particular  extent,  as  in  the  preparing  the  deeds  and 
negotiating  annuities  with  the  grantors,  who,  in  such  cases,  usually  paid  the 
•A^Ml  expenses,  and  yet  *not  suppose  them  partners  with  respect  to  the  moniee 
^  which  he  advanced. 

The  jury  found  for  the  plaintiff. 

Scarlett  J  MarryatU  and  J?.  Scarlett^  for  the  plaintiff. 

Gurney^  LUtledale^  and  Barnewall,  for  the  defendant. 


I'V^ 


PEACOCK  V.  MURRELL. 

The  value  of  the  stamp  apon  a  bill  of  exchange,  under  the  atatnte  55  G.  3.  c.  184..  achad.  tit.. 
Bill  of  Exchange,  depends  upon  the  date  upon  the  face  of  the  bill. 

This  was  an  action  by  the  plaintiff,  as  the  indorsee  of  a  bill  of  exchange, 
dated  January  14th,  1819,  drawn  upon  the  defendant  for  the  sum  of  104/., 
payable  two  months  afler  date. 

It  appeared  that  the  bill  had  been  drawn  aAer  the  4th  and  before  the  14th  of 
January^  and  had  first  been  dated  on  the  4th  of  that  month,  but  that  before  the 
parties  left  town,  and  before  the  acceptance,  the  date  had  been  altered,  for  the 
convenience  of  the  drawer,  from  the  4th  to  the  14th.     The  bill  bore  a  stamp . 
to  the  amount  of  4«.  6d, 

MarryntU  for  the  defendant,  objected  that  this  was  not  the  proper  stamp. 
The  Stat  55  6.  3.  c.  184,  had  provided  in  the  schedule  that  bills  drawn  at  a 
"(fidl  ^^^  ^'^^  exceeding  two  months  should  *bear  a  stamp  of  one  specified 
J  value;  but  if  the  time  exceeded  two  months*  date  the  schedule  re- 
quired a  stamp  of  a  greater  amount ;  that  in  the  present  instance  the  bill  ought 
to  have  borne  the  laiger  stamp.     But 

Abbott,  L.  G.  J.,  was  of  opinion  that  the  date  meant  by  the  statute  was  the 
date  on  the  face  of  the  bill. 

The  plaintiff  had  a  verdict, 

Scarlett  and  Evans^  for  the  plaintiff. 

Marry  ait  and  Reader^  for  the  defendant. 


SPALL  V.  MASSE Y  et  al. 

In  an  action  on  the  case  for  exhibiting  an  inscription  opposite  to  the  plaintiflTa  houae, 
insinuating  that  it  was  a  house  of  ill-tame,  a  prefaratory  alleg;siion  that  tli»  plaintiff  car- 
ried on  the  business  of  a  retailer  of  wines  there,  may  be  rejected  aa  surplusage,  there 
being  no  allegation  that  the  publication  was  of  and  concerning  the  plaintin  aa  audi 
retailer  of  winea. 

Action  on  the  case.  The  declaration  alleged  that  the  plaintiff  wai  the 
occupier  of  a  dwelling-house  situate  in  CavmaUh  Courts  and  that  he  used, 
exercised,  and  carried  on  there,  the  trade  and  business  of  a  retaUer  of  winee, 
and  that  the  defendants  intending  to  oppress,  injure,  and  impoverish  the  plaintiff, 

Vol.  m.— 4J7.  2  Y 
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and  to  cause  it  to  be  suspected  and  believed  that  he  kept  a  house  of  ill-rame* 
and  to  subject  him  to  the  pains  and  penalties  of  the  law  for  so  doing,  d^c,  set 
up,  near  to  the  door  of  his  said  dwelling-house,  a  board  with  the  inscription 
upon  it,  **  Beware  of  bad  houses,**  &c. 

*The  defendants  pleaded  tlie  general  issue,  and  also  two  special  pleas  r^mf^g^ 
of  justification  alleging  that  the  plaintiff  did  keep  a  disorderly  house,  &c.  ^ 

la  order  to  prove  the  allegation  that  the  plaintiff  carried  on  the  business  of  a 
retailer  of  wines,  a  license  from  the  excise  office  was  produced,  and  proved  to 
have  been  regulariy  signed,  by  which  the  plaintiff  was  authorised  to  deal  in 
wines.  On  &e  part  of  the  defendant  it  was  objected,  that  this  was  not  suffi- 
cient widiout  showing  that  the  plaintiff  had  likewise  taken  out  a  license  to  sell 
ale  and  beer,  since  the  statute  39  6.  3.  c.  59.  s.  9,  prohibited  any  person  from 
selling  wine  by  retail  unless  he  had  also  a  license  to  sell  ale  and  beer.  And  it 
was  contended,  that  inasmuch  as  the  allegation  had  not  been  proved,  that  the 
plaintiff  must  be  nonsuited,  since  he  could  not  be  allowed  to  maintain  an  action 
for  being  prevented  from  doing  that  which  was  unlawful. 

Abbott,  L.  C.  J.,  said  that  the  policy  of  requiring  a  person  who  sold  wine 
by  retail  to  take  out  a  license  for  the  sale  of  ale  and  beer  was  obvious,  it  was 
for  the  purpose  of  placing  the  retailer  of  wine  under  the  superintendence  and 
control  of  the  magistrates.  But  his  lordship  was  of  opinion  that  as  the  in« 
acription  was  not  uleged  to  have  been  published  concerning  the  plaintiff  as  a 
retailer  of  wine,  the  sJlegation  that  he  was  so  might  be  considered  as  struck  out 
of  the  declaration. 


*The  defendants  afterwards  entered  upon  their  defence,  and  having  pcgm 
made  out  a  strong  case  in  support  of  their  pleas  in  justification,  the  ^ 
plaintiff  elected  to  be  nonsuited. 

Scarlett  and  Reader,  for  the  plaintiff. 

Gumey  and  Khowlya,  C.  S.,  for  the  defendant. 


FLETCHER  et  al.  v.  BOWSHER  et  aL 

The  vendor  of  a  ship  represents  ber  to  have  been  built  in  1816,  although  in  fact  she  had 
been  launched  a  year  earlier ;  the  vendee  is  entitled  to  recover  damages  for  the  deceit, 
although  the  ship  was  to  be  taken  with  all  faults. 

Action  on  the  case.  The  first  count  of  the  declaration  stated  that,  whereas 
before  and  at  the  time  of  committing  of  the  grievances  by  the  defendants  here- 
inafter mentioned,  the  said  defendants  were  possessed  of  a  certain  ship  or 
vessd  called  the  Beaufort,  to  wit,  at,  &c.,  that  the  said  ship  had  not  been  built 
in  the  year  1816,  of  the  best  English  oak.  That  the  said  ship  before  and  at 
the  time  of  the  committing  of  the  said  grievances  was  old,  rotten,  ruinous,  out 
of  repair,  unseaworthy,  in  great  decay  in  her  timbers,  and  infested  with  the 
dry  rot,  to  wit,  at,  d^c,  as  the  said  defendants  before  and  at  the  time  of  com- 
mitting the  said  grievances  well  knew.  Yet  that  the  said  defendants  contriving, 
and  fraudulently  intending  craftily  and  subtly  to  deceive  and  injure  the  said 
plaintiffs  in  this  respect,  and  to  induce  the  said  plaintiffs  to  purchase  the  said 
ship*  at  ztid  for  a  large  sum  bf  money  heretofore  to  wit,  on,  dire,  at,  dtc,  falsely, 
fraudulently,  and  deceitfully  represented  to  the  *said  plaintiffs  that  the  r^wMM 
said  ship  or  vessel  was  built  in  the  year  1816,  of  the  best  English  oak,  I- 
and  that  the  said  defendants  contriving,  &c.,  then  and  there  placed  the  mid 
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b  a  certain  situation  wherein  the  decayed  state  and  condition  of  the  said  ship 
or  vessel  could  not  be  inspected  or  discovered  by  the  said  plaintiffs,  and  then 
and  there  put  and  laid  a  certain  coat  of  pitch  of  great  and  extraordinary  tliick- 
ness  on  the  bottom  of  the  said  ship  or  vessel,  and  then  and  there  used  and 
employed  divers  other  subtle  arts  and  devices  for  the  purpose  of  conce&ling 
the  decayed  state  and  condition  of  the  said  ship  or  vessel  from  the  said  plaintiffs, 
and  thereby  the  said  defendants,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  falsely 
induced  the  said  plaintiffs  to  purchase  the  said  ship  with  divers  stores  belonging 
thereto  from  the  said  plaintiffs,  for  a  certain  price  or  sum  of  money,  lo  wit, 
the  sum  of  5800/  of  lawful  money,  ^.,  and  then  and  there  falsely,  fraudulently 
and  deceitfully  sold  the  said  ship  or  vessel,  with  the  stores  aforesaid,  to  the 
said  plaintiffs,  at  and  for  the  said  sum  of  money,  to  wit,  at,  &c.,  by  means 
whereof  the  said  ship  being  then  and  there  old,  rotten.  Sic,  became  of  litte  or 
no  use  to  the  said  plaintiffs,  and  the  said  plaintiffs  were  then  and  there  cheated 
and  defrauded  of  the  said  sum  of  5800/.,  and  also  by  means  of  the  said 
premises,  the  said  plaintiffs,  believing  the  said  ship  to  be  sound  and  seaworthy, 
caused  a  certain  cargo  of  goods  to  be  loaded  on  board  thereof,  in  order  to  be 
carried  therein  on  a  certain  voyage,  to  wit,  from  Cork  to  the  Island  o(  Jamaica; 
*5631  and  the  said  *ship  being  leaky  and  unseaworthy  during  the  said  voyage, 
-J  the  said  goods  on  board  thereof  were  greatly  damaged,  lessened  in  value 
and  spoiled,  and  also  by  means  of  the  premises,  afterwards,  to  wit,  on,  &c.,  at, 
^c,  and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
exhibiting  the  bill ;  it  became  and  was  necessary  to  repair  and  refit  the  said 
ship,  and  the  said  defendants  have  been  forced  and  obliged  to  lay  out  and 
expend,  &c.,  in  and  about  the  repairing  and  refitting  of  the  said  ship ;  and  the 
said  ship  being  so  infested  with  the  dry  rot,  &c.,  is  likely  still  to  continue 
unseaworthy  as  aforesaid,  and  soon  to  require  to  be  again  repaired.     The 
second  count  was  confined  to  the  false  representation  that  the  ship  had  been 
built  in  the  year  1816,  of  the  best  British  oak.-— And  a  third  count  alleged  the 
deceit  to  consist  in  the  misrepresentation  that  the  ship  had  been  built  in  1816, 
alleging  that  in  truth  and  in  fact  the  said  ship  had  not  been  built  in  the  year 
1816.     There  were  also  other  special  counts  in  the  declaration. 

In  the  year  1817,  the  ship  Beaufort  was  offfered  to  sale,  and  in  the  hand- 
bills  and  advertisements  which  were  circulated,  the  ship  was  described  as  of  400 
tons  burthen,  as  having  been  built  at  Chqatow  in  the  year  1816,  of  the  best 
EngUsh  oak,  copper  fastened,  &c. 

In  the  register  the  ship  was  described  to  have  been  built  at  Chepstow  in  the 
county  oi  Monmouth,  in  the  year  I8I69  as  appeared  by  the  certificate  oiBow* 
sher,  Hodges,  &c.,  lihe  defendants]  dated  PAruary  1st,  1817.  By  the  con- 
"Sfi^l  ^^^^  ^^  *^^'  ^plaintiffs  agreed  to  buv  the  ship  on  the  terms  specified 
-^  in  the  register  and  inventory  annexed.  In  the  inventory  was  this 
clause  I'^the  ship  and  stores  to  be  taken  with  all  faults  as  they  now  are,  with- 
out any  allowance  for  weight,  length,  quality,  or  any  defect  whatsoever.  It 
appeared  that  the  ship  had  been  completed  for  launching  in  the  year  1815,  and 
that  after  having  been  launched  in  the  October  of  the  same  year,  she  had  been 
placed  in  a  mud  dock  within  the  reach  of  the  tide.  When  the  plaintiffs  in« 
tended  to  purchase  her,  they  had  a  survey  made,  and  one,  of  the  surveyors  stated 
in  his  eviaence,  that  in  making  a  valuation  of  a  ship,  he  usually  deducted  ac- 
cording to  a  per  centage  for  every  year  of  her  age.  Much  evidence  was  also 
given  by  the  plaintiff*  to  show  that  the  ship  had  received  great  injury  from  hav-. 
mg  been  left  for  many  months  in  a  mud  dock,  and  that  the  timbers  were  in  a 
very  rotten  state  at  the  time  of  the  sale. 

Scarlett,  for  the  defendant,  in  answer  to  this  case,  proposed  to  show  that  the 
vessel  had  been  built  of  the  best  oak  which  the  west  of  England  produces, 
that  it  had  been  selected  from  a  great  quantity  of  wood,  and  that  the  delects  in 
the  timbers  were  not  substantive  ones  since  the  parts  might  easily  be  cut  oat 
and  xeplacod*    He  also  contended,  that  the  variation  as  to  the  time  of  building 
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the  ship  was  not  material,  particularly  since  the  plaintiffs  had  pnrdused  the 
ship  as  she  was  with  all  defects  ;  but 

*Abbott,  L.  C.  J.,  was  of  opinion,  that,  on  the  evidence  already  given,  t-^kok 
the  plaintiff  was  entitled  to  a  verdict  independently  of  any  consideration  ^ 
as  to  the  quality  of  the  materials.  The  contract  represented  the  vessel  to  have 
been  built  in  1816,  but  she  had  in  fact  been  launched  the  year  before.  She  had, 
therefore,  been  purchased  by  the  plaintiffs,  who  depended  upon  a  false  repr^ 
sentation  thus  held  out  to  them.  One  of  the  wimesses  had  said,  that,  if  he  had 
known  that  the  ship  had  been  built  in  the  year  1815,  he  should  have  put  a  dif* 
ferent  valuation  upon  her.  A  person  ought  either  to  be  silent  or  to  speak  the 
truth,  and,  in  case  he  spoke  at  all,  was  bound  to  disclose  the  real  fact. 

Verdict  for  the  plaintiff,  subject  to  a  reference  as  to  the  amount  of  the  dam^ 
ages. 

MarryatU  Gurney,  and  Campbdi,  for  the  plaintiffs. 

Scariett,  Ga$du^  and  Pullert  for  the  defendants. 
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HUMPHRIES  et  aL  v.  WILSON. 

A,,  shortly  before  his  bankraptcy,  on  being  applied  toby  B.  to  whom  he  owed  ill.  to  pay 
the  debt,  gave  him  a  bill  ot  exchange  to  get  it  discounted  to  pay  his  own  debt  and  pay 
over  the  surplus.  Before  the  bill  is  discounted  A,  becomes  a  bankrupt,  B,  cannot  retain 
the  bill  against  the  assignees. 

Trover  by  the  plaintiffs  as  the  assignees  of  WiHiam  Judgion  Bantockf  a 
bankrupt,  to  recover  damages  for  the  conversion  of  a  bill  of  exchange  for  die 
payment  of  100/.  drawn  by  the  bankrupt  upon  and  accepted  by  WWiam 
Bulkeley. 

It  appeared  in  evidence,  that  the  bankrupt,  being  indebted  to  the  defendant  to 
the  amount  of  47/.  and  being  called  upon  for  payment,  said  that  he  had  the  bill 
in  question  and  would  pay  him  if  he  would  procure  the  bill  to  be  discounted. 
The  defendant  asked  for  a  few  days  in  order  to  make  inquiry  as  to  the  respon- 
sibility of  the  acceptor.  Afler  several  days  had  intervened,  the  defendant  said 
that  the  inquiries  which  he  had  made  were  not  satisfactory,  and  further  time 
was  given  him  for  the  purpose  of  inquiring  after  another  person  whose  name 
was  upon  the  bill.  In  the  meantime  Baniock  became  a  bankrupt,  and  the  de- 
fendant 'afterwards  refused  to  give  up  the  biU  to  the  assignees,  tell-  r»A» 
ing  them  they  mignt  resort  to  their  action.  ^ 

Vaugkan^  Seijt.,  for  the  defendant,  contended  that  there  was  no  proof  of  a 
conversion  of  the  bill.  Baniock  was  a  debtor  to  the  defendant,  and  the  prop- 
erty in  the  bill  had  passed  from  Baniock  by  his  indorsement  of  the  bill.  In 
case  the  defendant  had  received  the  amount  of  the  bill  by  procuring  it  to  be 
discounted,  he  would  have  been  a  trustee  for  the  surplus  after  paying  his  own 
debt 

Dallas,  C.  J.,  in  charging  the  jury,  observed  that  there  were  two  questions 
for  their  consideration.  First,  for  what  purpose  the  defendant  had  consented 
to  receive  the  bill,  since  to  that  event  only  had  he  a  right  to  detain  it  If  he 
was,  by  the  oriffinal  agreement,  to  retain  the  bill  till  the  debt  was  satisfied,  then 
certainly  he  had  right  to  keep  it  as  against  the  assignees ;  but  if  he  was  to  coin 
vert  it  into  cash  and  deduct  the  difference,  then,  since  possession  was  given  for 
that  special  objeet  which  had  not  been  performed,  he  had  no  right  to  detaia 
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the  bill.  The  question  was,  whether  the  bankrapt  had  parted  with  the  security 
wholly  and  at  all.  events,  or  merely  for  a  specific  purpose.  The  evidence  was 
all  on  one  side ;  the  bankrupt  had  proved  that  the  agreement  was  not  that 
the  bill  should  be  retained  as  a  security,  but  that  it  should  be  discounted,  and 
*5681  ^°  being  applied  to  for  the  bill,  the  'defendant  had  refused  to  give  it  up, 
-^  and  sent  the  parties  to  their  action. 

Verdict  for  the  plaintiff. 
LenSf  Seijt,  and  Starkie,  for  the  plaintiff. 
Vaugharh  Serjt.,  for  the  defendant. 


PAYNE  V.  BRANDER. 

A,  by  the  direction  of  B.  '{lurchafles  cofiee  for  B.,  which  is  to  be  delivered  at  Leghorn  to 
B.  »  order.  The  coffee  is  accordingly  sent  to  Leghorn  and  is  sold  there  by  A.'t  agents, 
and  by  his  direction,  B,  may  maintain  trover  against  A.  for  the  conversion  of  the  coffee, 
although  the  price  has  not  been  actually  tendered  to  A. 

Trover  to  recover  the  value  of  280  bags  of  coffee. 

The  plaintiff  gave  the  defendant,  Brander,  who  resided  in  London,  an  order 
to  purchase  coffee  for  him  at  Eio  Janeiro  to  the  amount  of  1500/.  sterling,  to  be 
shipped  in  the  BonetiOj  which  was  chartered  by  the  defendant,  and  to  be  carried 
to  Leghorn,  and  there  to  be  delivered  to  some  agent  to  be  appointed  by  the 
plaintiff.  After  the  making  of  this  contract,  the  defendant  effected  policies  of 
insurance  on  the  coffee  in  the  name  and  on  the  behalf  of  the  plaintiff.  The 
coffee  was  bought  by  tlte  defendant's  correspondents  at  Eio  Janeiro,  and 
shipped  in  the  Bonetta  to  Leghorn,  where  it  had  been  sold  by  Fletcher, 
M^Gee,  4*  Co,,  the  defendant's  agents.  After  the  sailing  of  the  Bonetta,  the 
defendant  said  in  conversation,  that  he  had  received  advices  from  his  agents  at 
Rio  Janeiro,  that  the  plaiptiff's  coffee  had  been  purchased,  and  would  be 
*5aol  B^ipP^^  ^y  ^^  Bonetta,  and  would  be  *laid  down  at  Leghorn  at 
^  75s.  per  cwt. ;  that  the  invoice  and  bill  of  lading  had  not  arrived,  but 
that  they  were  expected  by  the  next  packet.  It  also  appeared,  that  a  bill  of 
lading  had  been  received  by  the  defendant,  in  which  the  coffee  was  specified, 
and  £e  letter  P.  placed  opposite  to  it,  in  order  to  denote  that  it  was  the  coffee 
purchased  on  account  of  the  plaintiff.  After  this  the  defendant  had  said,  that 
Baxter  4*  Co,,  his  agents  at  Rio  Janeiro,  had  declined  making  the  purchase, 
and  at  his  instigation  the  plaintiff  procured  the  stamp  duties  upon  the  policies 
to  be  returned  at  the  stamp  office. 

Copely,  S.  G.,  on  the  part  of  the  defendant,  objected,  that  the  facts  did  not 
show  a  tortious  conversion.  No  agent  had  been  appointed  by  the  plaintiff  at 
Leghorn  to  receive  the  goods  on  his  account,  and  they  were  of  course  delivered 
to  Messrs.  Fletcher  4*  Co,,  the  agents  of  the  plaintiff;  and  neither  the  plaintiff, 
nor  any  agent  for  him,  was  entitled  to  the  possession  of  the  goods  until  the 
price  had  been  tendered,  or  at  least  until  it  had  been  shown  that  he  was  in  a 
condition  to  offer  payment.  The  coffee  had  been  sold  by  the  defendant's  agents, 
and  they  held  the  proceeds  for  the  parties  entitled  to  them,  and  they  were 
ready  to  account  for  them. 

Abbott,  L.  C«  J.,  in  summing  up  to  the  jury,  observed  to  them,  that  the 
question  was  whether  the  plaintiff  was  entitled  to  recover  the  value  of 
'^fiTOl  *^^  coffee  upon  the  count  in  trover,  for  although  there  was  a  count  in 
^  the  declaration  founded  upon  a  tortious  refusal  on  the  part  of  the 
defendant  to  deliver  the  bill  of  lading  to  the  plaintiff,  that  count  appeared  to  be 
out  of  the  question.  The  plaintiff  had  given  directions  to  the  defendant  to  write 
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to  bis  agent  in  Pto  Janeiro^  to  purchase  280  bags  of  cofTee  for  the  plaintiflT,  to 
be  sent  to  the  Mediterranean.  That  order  had  been  executed,  for  it  appeared 
that  the  defendant  had  received  advice  from  Baxter  ^  Co,,  that  they  had  in^e 
the  purchase,  and  that  the  coffee  would  be  laid  down  at  Leghorn  at  the  rate  of 
75^.  per  cwt.  including  freight  and  other  charges.  That  the  coffee  had  been 
consigned  to  any  person  to  be  appointed  by  the  plaintiff,  and  marked  with  the 
letter  P.  The  ship  had  arrived  at  Leghorn,  and  it  also  appeared  that  an 
insurance  had  been  effected  on  the  goods  by  the  defendant  in  the  name  of  the 
plaintiff.  This  was  sufficient  in  point  of  law  to  show  that  the  property  in  the 
goods  had  vested  in  the  plaintiff;  if  they  had  been  lost  in  the  course  of  the 
voyage,  he  must  have  borne  the  loss.  The  only  question  then  was,  as  to  the 
conversion  of  the  coffee  by  the  defendant;  if  the  sale  had  been  made  by  his 
agents  the  question  for  the  consideration  of  the  jury  was,  whether  the  sale  had 
been  effected  by  Fletcher  4*  Co,,  by  the  direction  of  the  defendanL  The 
defendant  had  directed  the  captain  of  the  Bonetta  to  go  to  Fletcher  4*  Co.,  at 
Leghorn,  from  whom  he  was  to  receive  further  orders.  Fletcher  4*  Co.  had 
transmitted  the  account  of  sales  made  by  them  *to  the  defendant,  and  r«gi-| 
afler  this  the  defendant  had  advised  the  plaintiff  to  get  the  stamp  duty  I- 
upon  the  policies  returned.  It  was  for  the  jury,  under  all  the  circumstances  of 
the  case,  to  say  whether  the  sale  had  not  been  effected  according  to  directions 
from  the  defendant. 

Verdict  for  the  plaintiff. 

Scarlett,  Gurney  and  Campbell,  for  the  plaintiff. 

Copley,  S.  G.,  Uhitty  and  Tyrrell,  for  the  defendant. 


ROBERTSON  v.  CARUTHERS. 

If  a  vessel  be  so  shattered  by  a  storm  that  in  the  opinion  of  the  master  who  exercises  a 
fair  and  honest  discretion  on  the  subject,  she  cannot,  without  imminent  peril  to  the  lives 
of  the  crew,  proceed  on  her  vovoge,  and  cannot  be  repaired  but  at  an  expense  exceeding 
the  amount  of  a  total  loss,  and  he  accordingly  abancluns  and  sells  her,  the  owner  may 
recover  from  the  insurer  as  for  a  total  loss,  although  it  evidently  turn  out  to  be  possibte 
that  the  vessel  might  have  proceeded. 

Action  on  a  policy  of  insurance  on  the  Lady  Castlereagh,  from  the  termina- 
tion of  her  outward  voyage  at  New  South  Prates  to  any  of  or  all  the  Uasi 
India  islands,  the  East  Indies,  Persia,  or  elsewhere,  &>e.,  until  her  arrival  at 
her  last  station  of  discharging  her  homeward  cargo  in  Europe, 

The  Lady  Cattlereagh  had  arrived  safely  at  Madras,  wiiere  she  had  been 
chartered  to  the  governor  for  the  conveyance  of  troops  to  England,  A  monsoon 
arising,  she  was  obliged  to  put  out  to  sea,  and  afterwards  proceeded  to  Madrcu 
and  Cuddalore,  where  she  arrived  in  so  very  shattered  '^condition,  that  r«e.7o 
it  would  have  been  impossible  to  proceed  further  without  the  most  ^ 
imminent  risk  of  the  lives  of  the  crew.  A  survey  was  made  of  the  ship,  and 
it  was  found  that  she  could  not  be  repaired  at  a  less  expence  than  30,000/.^ 
upon  which  the  captain  sold  her  on  account  of  the  underwriters,  having  calcu- 
lated that  the  expenses  of  repairing  would  considerably  exceed  that  of  a  total 
loss. 

On  the  part  of  the  defendant  it  was  insisted,  that  the  captain  might,  notwitk* 
standing  the  injury  done  to  the  ship,  have  proceeded  to  Bengal  and  7)rineomalee^ 
and  have  had  the  ship  repaired,  and  that  it  was  not  competent  to  the  plaintiff  to 
convert  an  average  into  a  total  loss,  by  condemning  and  seUing  the  ship.  Tho 
effect  of  such  a  proceeding  was  to  throw  tlie  whole  of  the  burthen  on  the  ander» 
writer,  whereas  if  the  captain  had  proceeded  on  the  voyage,  the  loss  must  hava 
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been  borne  in  proportion  by  Ae  owners  of  the  cargo  and  of  the  freight.  It  wbm 
urged  that  the  ship  had  remained  at  Cuddalore  two  months,  and  that  she  had 
afterwards  actually  conveyed  a  caigo  to  Calcutta. 

Abbott,  L.  C.  J.  The  question  is  not  whether  by  possibility,  if  a  different 
conduct  had  been  pursued  by  the  master,  the  ship  might  not  eventually  have 
been  saved,  but  whether,  exercising  the  best  discretion  he  could  upon  the  sub- 
ject matter,  he  was  not  justified  in  abandoning  the  ship  without  entering  into  a 
nice  and  minute  calculation.  He  certainly  must  not  act  hastily  and  at  random, 
'STai  ^^  *oiust  exercise  the  s^me  judgment  and  discretion  as  if  the  ship  had 
-I  been  uninsured. 

Verdict  for  the  plaintiff. 

Scarlett  and  Pottockt  for  the  plamtiflf. 

Copley f  S.  6.,  for  the  defendant. 

St  Doe99ta  v.  Nmonktm,  2  T.  R.  408.  1  Camp.  541.  7%mwmi  v.  B^wenft,  4  East,  94. 
Leaiham  v.  T0999,  3  B.  &  P.  Maeara^  v.  Ab§l,  6  East,  388.  Evera  v.  Smith,  2  M. 
St,  8.  278. 


ROBERTSON  v.  MARJORIBANKS. 

Jnsarance  on  freight  on  a  vojase  from  A,  to  B.f  a  second  insurance  on  freight  valued  at 
10,0002.  on  a  voyage  from  A,  to  B.  and  thence  to  C,  with  a  memorandum  fhat  if  the 
ship  should  be  lost  at  B.  a  settlement  should  be  made  as  if  she  had  had  on  board  an 
entire  freight  to  C,  The  ship  earns  freight  to  the  amount  of  2500/.  on  her  voyage  from 
A,  to  B.  and  is  lost  at  B,,  the  assured  cannot  recover  for  a  greater  loss  than  75001. 

Policy  of  insurance  on  freight,  value  at  10»000/.,  of  the  ship  Lady  Castle* 
reagh^  on  her  voyage  from  New  South  fVaUe^  to  her  port  or  ports  of  discharge 
and  loading  in  India  and  the  East  India  islands,  during  her  stay  and  loading 
there,  and  from  thence  to  her  port  or  ports  of  discharge  in  J^tirope.-^Loss  by 
the  perib  of  the  seas.'^By  a  memorandum  to  the  policy  it  was  declared  and 
fully  understood,  that  in  the  event  of  the  ship  being  lost  previous  to  her  loading 
in  India  for  Europe^  a  settlement  should  be  made  as  if  she  had  on  board  an 
entire  homeward  freight,  and  no  other  proof  of  interest  whatsoever  should  be 
required  in  the  event  of  such  loss  but  the  production  of  the  said  policy. 
*fi7ill  *^^  appeared,  that  after  the  Lady  Castlereagh  had  completed  her  out- 
-^  ward-bound  voyage  to  New  South  fVake^  the  captain  had  made  a  con- 
tract with  the  govenor  to  proceed  with  convicts  to  Van  Dieman^e  Land,  and 
from  thence  to  convey  troops,  women  and  children  to  MadraMf  and  that  the 
Teasel  had  completed  the  voyage  to  MadraSf  and  had  thereby  earned  2500/. 
It  also  appeared  that  the  plaintiff  had  effected  policies  to  secure  the  fruits  of  the 
Toyage  to  Madras  at  the  rate  of  40«.  per  cent,  and  that  the  present  defendant 
had  &en  one  of  the  insurers  upon  that  policy.  In  expectation  of  freight  to  be 
procured  from  Madras  to  England^  the  present  policy  had  beeen  effected ;  the 
Teasel  had  been  driven  from  the  Madras  roads  by  a  monsoon,  and  it  was  not 
disputed  in  the  action  that  she  had  afterwards  been  lost  through  perils  of  the 
seas. 

Before  this  a  charter-party  had  been  executed  for  the  conveyance  of  the  troope 
from  Madras  to  England  for  the  sum  of  10,000/. 

It  was  contended,  on  the  part  of  the  defendant,  that  the  plaintiff  was 
not  entitled  to  reeover  for  a  greater  loss  than  7500/.,  since  the  sum  of 
2500/.  had  actually  been  earned  by  the  voyage  from  New  Sotdh  Wales  to 
Madras. 

On  the  part  of  the  plaintiff  it  was  alleged,  that  the  latter  insurance  upon 
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which  the  present  action  was  brought,  had  been  effected  entirety  with  a  view 
to  the  latter  voyage  from  Madras  to  England^  and  that  the  special  memoran- 
dum had  been  introduced  solely  with  that  view.  That  the  sum  of  *409.  r»'«pe 
per  cent,  had  been  paid  to  the  defendant  for  the  insurance,  to  the  ^  ^ 
amount  of  2500/.  from  New  South  fVales  to  Madras,  and  5  guineas  per  cent* 
on  the  subsequent  voyage,  and,  therefore,  that  the  whole  sum  insured  by  the 
two  policies  was  to  be  considered  to  be  12,500/.,  that  otherwise  the  plaintiff 
would,  in  fact,  have  been  paying  at  the  rate  of  7/.  5^.  per  cent,  on  the  voyage 
from  New  South  fValee  to  Madras^  or  at  least  that  the  plaintiff  was  entitled  to 
a  return  of  the  premium  on  the  first  voyage.  It  was  proposed  to  give  evidence 
to  show  that  the  intention  of  the  plaintiff  to  insure  to  the  amount  of  10,000/. 
on  the  latter  voyage  had  been  communicated  to  the  underwriters,  and  that  the 
memorandum  had  been  introduced  with  their  concurrence  for  the  purpose  of 
effectuating  their  object. 

Mr.  Hathaway,  the  first  underwriter  upon  the  policy,  having  been  called  as 
a  witness,  stated  that  such  a  communication  had  been  made  to  him. 

It  was  objected  that  this  was  not  evidence  against  the  defendant,  who  was  a 
subsequent  underwriter,  unless  it  could  be  shown  that  the  communication  had 
been  made  to  him. 

Scarlett,  for  the  plaintiff,  insisted  that  a  communication  to  the  first  under- 
writer was  a  communication  to  all. 

Abbott,  L.  C.  J.  It  is  a  communication  to  all  for  their  benefit,  but  can  yon 
charge  one  ^underwriter  by  means  of  a  communication  made  to  another?   r»^ja 

The  plaintiff  failed  in  proving  that  any  such  communication  had  been   ^ 
made  to  the  defendant. 

AbboVf,  L.  C.  J.  Here  is  a  policy  which  covers  the  freight  from  New 
South  Wales  to  Madras  ;  if  the  ship  had  been  lost  between  the  two,  the  insurer 
would  have  been  liable  to  the  loss  of  the  freight.  It  is  of  infinitely  greater 
importance  to  abide  by  the  terms  of  a  written  instrument,  although  the  object 
of  the  parties  may  be  frustrated  in  particular  instances,  than  in  every  case  to 
enter  into  a  discussion  of  the  motives  and  intentions  of  the  contracting  parties. 
I  am  of  opinion  that  the  policy  would  have  been  sufficient  to  cover  a  loss  if  it 
had  taken  place  between  New  South  Wales  and  India,  to  the  amount  of  10, 
000/.,  and  since  the  defendant  must  have  paid  such  a  loss,  he  is  entitled  to  have 
the  sum  of  2500/.  which  has  been  received,  deducted  from  the  10,000/. 

Verdict  accordingly. 

Scarlett  and  Pollock,  for  the  plaintiff. 

Copley,  S.  6.  for  the  defendant. 


•CULLEN  V.  MORRIS.  [•577 

Where  the  right  of  votinc  for  a  member  to  serve  in  parliament  is  in  the  inhabitant  honae* 
holders  paying  scot  and  lot,  one  who  has  been  an  inhabitant  and  has  paid  poor's  rates 
for  many  years  is  entitled  to  Tote,  althoaah  the  poor's  rates  for  three-quarters  of  a  year 
are  in  arrear  at  the  commencement  of  the  election,  no  personal  demand  having  been 
made  upon  the  parly  of  the  rates  due,  and  no  written  demand  having  been  left  at  his 
house.    At  all  events  he  is  entitled  to  vote  if  he  pays  the  rates  during  the  election. 

In  an  action  against  a  returning  officer  for  refusing  a  vote,  the  malice  of  the  defendant  is 
an  essential  ingredient  to  support  the  action. 

This  was  an  action  on  the  case  against  the  defendant  as  the  high  bailiff  of  the 
city  of  Westminster,  for  refusing  the  vote  of  the  plaintiff  at  the  election  of  a 
citixen  for  the  city  of  Westminster  for  the  parliament. 

The  first  count  of  the  declaration  recited  the  writ  out  of  Chancery,  directed 
to  the  sheriff  ol  the  county  of  ARddlesex  to  cause  such  citiien  to  be  electedi 
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the  sherifT's  precept  to  the  hftiliflf  of  fFestminsfer^  the  delivery  of  the  precept 
to  the  defendant,  and  then  alleged  as  follows :  By  virUie  of  which  said  precept, 
and  by  virtue  of  the  writ  aforesaid,  they  the  said  citizens  of  the  city  of  fVest' 
mvuter  being  in  that  behalf  duly  forewarned,  to  wit,  on,  d^.  at,  &;c.  before  him 
the  defendant,  the  bailiff  aforesaid,  were  assembled  to  elect  a  citizen  for  the  said 
city  according  to  the  exigency  of  the  writ  and  precept  aforesaid,  and  during  that 
assembly  to  mat  intention  and  before  such  citizen  by  virtue  of  the  writ  and  pre- 
cept aforesaid,  was  elected,  to  wit  on  the  day  and  year  last  aforesaid,  at,  &c.  he 
the  plaintiff  then  and  there  being  an  inhabitant  householder  of  the  parish  of 
St,  Georgtf  Hanover  Sqitare^  in  the  said  city  and  liberty  of  ff^estminster,  and 
paying  scot  and  lot,  and  entitled  to  give  his  vote  for  the  choosing  of  a  citizen 
*5781  ^^^  ^^  ^^^^  ^"^  liberty  of  WtMtminsttr  aforesaid,  according  to  the  *exi* 
-*  gency  of  the  writ  and  precept  aforesaid  before  him  the  defendant,  bailiff 
of  the  dean  and  chapter  of  the  collegiate  church  of  St,  Peler^  at  ff'estminster^ 
as  aforesaid,  to  whom  then  and  there  it  did  duly  belong  to  take  and  allow  the 
vote  of  him  the  plaintiff  of  and  in  the  premises,  was  ready,  and  offered  to  give 
his  vote  for  choosing  John  Cam  Hobhou$t^  Esquire,  a  citizen  for  that  parli- 
ament, by  virtue  of  and  according  to  the  writ  and  precept  aforesaid ;  and  the 
vote  of  him  the  plaintiff  then  and  there  of  right  ought  to  have  been  admitted, 
and  the  defendant  so  being  then  and  there  bailiff  as  aforesaid,  was  then  and 
there  requested  to  receive  and  allow  the  vote  of  him  the  plaintiff  in  the  premises: 
Nevertheless,  he  the  defendant  being  then  and  there  bailiff  as  aforesaid,  well 
knowing  the  premises,  but  contriving  and  fraudulendy  and  maliciously  intending 
to  damnify  him  the  plaintiff  in  this  behalf,  and  wholly  to  hinder  and  disappoint 
him  of  his  privilege  of  and  in  the  premises,  did  then  and  there  hinder  him  the 
plaintiff  to  give  his  vote  in  that  behalf,  and  did  then  and  there  absolutely  refuse 
to  permit  him  the  plaintiff  to  give  his  vote  for  choosing  a  citizen  for  that  city 
and  liberty  to  the  parliament  aforesaid,  and  did  not  receive,  nor  did  he  allow 
the  vote  of  him  the  plaintiff  for  that  election,  and  a  citizen  of  that  city  was 
elected  for  the  parliament  aforesaid,  he  the  plaintiff  being  so  excluded  as  afore- 
said, without  any  vote  of  him  the  plaintiff  then  and  there  by  virtue  of  the  writ 
*5791  ^'^^  piecept  aforesaid,  to  the  injury,  enervation,  *and  destruction  of  the 
^  aforesaid  privilege  of  him  the  plaintiff  of  and  in  the  premises. 

In  the  second  count  &e  refusal  was  alleged  as  follows :  And  the  said  defend- 
tnt  being  then  and  there  bailiff  as  aforesaid,  was  then  and  there  requested  to 
teceive  and  allow  the  vote  of  him  the  plaintiff  in  the  premises.  Nevertheless, 
he  the  defendant  being  then  and  there  bailiff  as  aforesaid,  well  knowing  the 
premises,  but  contriving  and  intending  to  damnify  him  the  plaintiff  in  this  behalf, 
and  wholly  to  hinder  and  disappoint  him  of  his  privilege  of  and  in  the  premises, 
did  then  and  there  hinder  him  the  said  plaintiff  from  giving  his  vote  in  that  b^ 
half,  and  did  then  and  there  absolutely  refuse  to  permit  him  the  plaintiff  to  give 
his  vote  for  choosing  a  citizen  for  thai  city  to  the  parliament  aforesaid,  and  did 
not  receive  nor  did  he  allow  the  vote  of  him  the  said  plaintiff  for  that  election, 
and  a  citizen  of  that  city  was  elected  for  the  parliament  aforesaid,  he  the  said 
plaintiff  being  excluded  as  before  is  set  forth,  without  any  vote  of  him  the  said 
plaintiff  then  and  there  by  virtue  of  the  writ  and  precept  aforesaid,  to  the  injury, 
enervation,  and  destruction  of  the  aforesaid  privilege  of  him  the  plaintiff  of  and 
in  the  prembes  aforesaid. 

There  were  also  several  other  counts  in  the  declaration,  which  it  is  unnecee* 
•ary  to  notice. 

The  plaintiff  was  a  broker,  residing  at  Knighttbridgtt  within  the  parish  of 
St.  George^  Hanover  Smtare.  The  election  of  a  member  to  serve  in  parliament 
•5801  ^^^  ^®  ^**y  ®^  frestmineter,  in  Uie  place  'of  Sir  Samuel  Bomiliy,  com- 
J  menced  on  the  3d  of  Mareh^  1819.  The  pk&intiff  had  been  a  rated  in- 
habitant of  the  parish  of  St.  George^  Hanover  Square^  for  many  ye'ars,  and 
had  paid  his  poor's  rates  up  to  the  preceding  month  of  March.  In  that  month 
a  new  rate  was  made,  and  the  plaintiff  owed  for  three  quarters  of  that  rale, 

Vol.  in.— 68. 


538  CuLLEN  V.  Morris.  N.  P.  1819.  [580 

which  were  due  at  the  preceding  Christmas;  the  rate  for  the  fourth  qaarter 
was  not  due  at  the  time  of  the  election.  The  collector  of  the  rates  had  called 
at  the  house  of  the  plaintiff  in  the  preceding  October  for  payment  of  the 
rates  then  due,  but  he  had  never  made  any  personal  demand  upon  the  plaintiff, 
nor  had  he  left  any  demand  in  writing  at  his  house.  For  convenience  sake  the 
rates  were  usually  collected  half-yearly.  It  appeared  from  the  recital  in  the  stat. 
51  6r.  3.  e.  156.  and  also  by  a  resolution  of  a  Committee  of  the  House  of  Com* 
mens,  that  the  right  of  voting  in  the  city  of  Westminster  was  vested  in  the 
inhabitant  householders  paying  scot  and  lot.  On  the  23d  of  Febnusry^  (the 
election  having  commenced  on  the  15th)  the  plaintiff  tendered  his  vote  at  the 
hustings,  but  because  he  had  not  paid  the  rates  was  rejected,  and  desired  to  go 
round  to  the  high  bailiff's  box,  where  disputed  votes  were  aigued  and  decided 
upon.  The  plaintiff  retired,  and  on  the  next  day  {^February  24th)  ^d  four 
quarters  rates  up  to  the  Lady'day  following  inclusive.  On  the  27th  of  February 
the  plaintiff  again  tendered  his  vote  at  the  hustings  and  was  again  rejected,  he 
then  went  round  to  the  high  bailiff's  box,  where  his  right  to  *vote  was  r^^^ 
canvassed  before  the  high  bailiff  and  the  counsel  for  Mr.  Hothouse^  who  ^ 
was  a  candidate,  and  for  whom  the  plaintiff  tendered  his  vote,  insisted  upon  die 
plaintiff's  right  to  vote,  and  cited  the  Shaftesbury  case,  a  copy  of  which, 
extracted  from  the  minutes  of  the  committee  on  the  Sht^esbury  election,  was 
given  in  evidence  on  the  trial  as  follows :  ' 

11th  February^  1813. 
Committee  on  the  Shaftedmry  election. 

Resolved.— That  they  will  proceed  to  hear  the  arguments  of  the  counsel 
on  the  question,  whether  persons  rated  and  not  having  paid  the  rates  before  the 
day  of  election,  the  rate  having  been  legally  demanded,  and  no  fraud  appearing 
on  the  part  of  the  overseers,  are  disquahfied  from  voting. 

12th  February,  1813. 

Mr.  A,  and  Mr.  B,  were  heard  in  support  of  their  construction  of  the  reso- 
lution determining  the  right  of  voting  in  the  borough  of  Shaftesbury. 

Mr.  Nolan  was  heard  on  the  part  of  the  petitioners,  and  contended  that  the 
words  of  the  resolution  of  the  House  of  Commons  Spaying  scot  and  lot,"  meant 
rated  and  liable  to  pay  scot  and  lot. 

Determined, 

That  this  committee  does  not  confirm  the  resolution  of  the  Bridgewaier 
committee,  on  which  the  counsel  have  been  heard,  and  that  counsel  lor  the 
petitioners  be  directed  to  proceed. 

3lh  February,  1813. 
Determined, 

That  having  over-ruled  the  objections  against  the  votes  of  the  twenty* 
seven  men  on  the  simple  *ground  of  their  not  having  actually  paid  the  r«eAo 
last  rates  when  demanded,  they  will  be  considered  as  good  votes  unless  ^  ^^^ 
other  objections  are  made  to  them,  which  the  counsel  for  the  sitting  members 
are  at  liberty  to  go  into. 

The  poor  relief  book  delivered  in,  &c. 

19th  February,  1813. 
Determined, 

The  votes  of  Jamn  Ateheson,  George  Chitty,  ^FiUiam  Blandford,  and 
six  otliers,  who  were  rejected  on  account  of  non-payment  of  rates,  ought  lo 
have  been  received  and  placed  on  the  petitioner's  poll. 
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The  defendant  acting  under  the  advice  of  his  solicitor,  rejected  the  plaintiflTa 
Tote.  Evidence  was  also  adduced  on  the  part  of  the  plaintiff  with  respect  to 
tlie  conduct  of  the  defendant  with  regard  to  other  votes,  with  a  view  to  show 
that  he  had  acted  partially  in  excluding  votes  for  Mr.  Hobhouae,  and  in  receiv« 
ing  those  of  persons  similarly  circumstanced  for  Mr.  Lamb^  the  other  candidate. 
On  the  part  of  the  plaintiff,  it  was  contended,  tliat  in  case  the  evidence  should 
be  insufficient  to  convince  the  jury  that  the  defendant  had  acted  maliciously  as 
alleged  in  the  first  count,  yet,  that  still  the  plaintiff  was  entitled  to  a  verdict, 
and  to  damages  for  the  unlawful  rejection  of  his  vote,  and  Lord  HoWa  judgment 
in  the  case  of  ^ihby  ir  ^AiVe,t  and  the  cases  of  Grew  v.  Afllward,  Brew  v. 
Cotton^  2  Lud.  245,  were  cited  in  support  of  this  position. 
*5831  *^^  ^^^  ^^^  ^^  ^^  defendant,  it  was  contended  in  the  first  place, 
^  that  the  plaintiff  was  not  entitled  to  vote  at  all,  inasmuch  as  he  had  not 
paid  his  rates  for  the  space  of  six  months  before  the  commencement  of  the 
election.  The  stat.  26  Geo.  3.  c.  100,  enacted,  that  no  person  should  be  ad* 
mitted  to  vote  at  any  election  of  a  member  to  serve  in  parliament  for  any  city 
or  borough,  &c.  as  an  inhabitant  paying  scot  and  lot  &c.  unless  he  shall  have 
been  actually  and  bona  fide  an  inhabitant  paying  scot  and  lot,  iic.  six  calendar 
months  previous  to  the  day  of  election.  It  had  always  been  held  under  the 
construction  of  this  act,  that  the  party  must  have  his  elective  character  complete, 
before  the  day  on  which  the  election  shall  commence. 

In  the  Bridgewater  case:^  it  had  been  held,  that  persons  rated  and  not  having 
paid  the  rates  before  the  day  of  election,  the  rates  having  been  legally  demanded 
and  no  fraud  appearing  on  the  part  of  the  overseers,  are  diHqualified  from  voting. 
Under  this  authority  the  high  bailiff  had  acted.  The  Fowey  case  was  also 
referred  to  as  being  a  late  decision  of  a  committee  of  the  House  of  Commons 
to  tlie  same  effect.  It  was  also  contended,  that  the  malice  of  the  defendant  was  a 
necessary  ingredient  in  the  action.  In  the  case  of  Sergeant  v.  Alilward,  Luders. 
248,  express  malice  was  proved,  and  the  malice  of  the  party  made  a  part  of  tha 
*S841  ^P^^^ff'^  c^^^  tipon  the  proceedings  in  error.  In  Drew  v.  Colton^ 
-*  which  was  an  action  for  maliciously  refusing  the  plaintiff's  vote ;  the 
counsel  for  the  plaintiff  having  in  the  opening,  declared  that  he  did  not  mean 
to  charge  the  defendant  with  any  thing  malicious  in  the  refusal  of  the  vote,  but 
only  with  the  mere  refusal,  the  defendant's  counsel  objected  to  the  competency 
of  the  plaintiff's  proceeding  with  his  evidence,  upon  the  ground  of  the  admis- 
sion on  his  part,  that  the  defendant  had  done  nothing  wilfully  wrong;  alleging, 
as  the  plaintiff's  counsel  admitted,  that  he  had  acted  conformably  with  the  usage 
for  the  last  thirty  years,  and  to  three  concurring  decisions  of  election  commit- 
tees. And  in  that  case  the  learned  judge  was  of  opinion  that  he  ought  to  direct 
a  verdict  to  be  taken  for  ilie  defendant,  or  the  plaintiff  to  be  nonsuited  without 
proceeding  further.  In  that  case  his  lordship  mentioned  the  case  of  General 
Burgoynt  against  Mo»9  the  mayor  of  PresloUf  which  was  an  action  for  a  false 
return.  Upon  the  trial  it  appeared,  that  the  mayor,  who  had  acted  by  Mr. 
Dunning* 9  advice  upon  that  election,  had  conducted  himself  in  the  same  man- 
ner as  his  predecessors  had  done,  and  that  the  class  of  votes  then  supported  by 
the  resolution  of  the  House,  had  never  been  received  at  any  former  election. 

Lord ,  who  tried  the  cause,  upon  this  evidence,  directed  the  jury  to  find 

for  the  defendant,  if  they  should  think  that  in  the  execution  of  his  duty,  he  had 
*5851  ^^^^  according  to  the  best  of  his  judgment,  and  not  maliciously,  and  they 
J  gave  *a  verdict  for  the  defendant.  Mr.  J.  fftlMon  in  the  same  case 
also  observed  that  L.  C.  J.  HoU^m  the  case  of  Aahby  v.  White,  had  endeav* 
ored  to  establish  a  different  opinion,  viz.  that  an  action  lies  for  the  mere 
obstruction  of  the  right,  but  that  the  decision  in  the  House  of  Lords  had  been 
founded  upon  a  different  principle,  viz  the  wilfulness  of  the  acu 

t8Ld.Ra^938.  6  Mod. 46.  iSalk.  19.  3SaIk.l7.  Holt.  524.  1  Brown.  45.  Roy.  Em.  32a 
tl  Peck.  108.  Orme's  Digest,  242.   See  also  the  Seatord  Case,  1792.   Simeon.  129, 2d.  ed« 
Orme's  Digest.  Sd.  ed.  251 
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Abbott,  L.  C.  J.,  aAer  stating  the  pleadings  to  the  juiy,  obseirea  in  his 
charge  to  them — In  order  to  sustain  this  action,  it  is  necessary  for  the  plaintiff 
to  show  in  the  first  place  that  he  had  a  right  to  vote  at  the  election.  In  order 
to  prove  this,  he  has  produced  an  extract  from  the  resolutions  of  a  committee 
of  the  House  of  Commons,  from  which  it  appears  that  the  right  of  voting  is  in 
the  inhabitant  householders,  paying  scot  and  lot,  of  several  parishes,  one  of 
which  is  the  parish  of  St.  George^  Hanover  Square,  within  which  Knight9» 
bridge,  the  place  of  the  plaintiff's  residence,  is  situated.  It  is  also  proved, 
that  the  plaintiff  had  been  an  inhabitant  of  the  parish  for  many  years,  and  that 
he  had  never  refused  to  pay  the  poor's  rates  when  he  was  personally  called 
upon.  That  a  rate  was  made  in  March  1818,  of  which  no  part  had  been  paid 
when  the  election  commenced.  The  high  bailiff  had  been  informed  that  the 
rate  had  been  demanded  but  had  not  been  paid ;  when  the  matter  came  before 
him,  which  was  upon  the  plaintiff's  second  application  to  vote,  the  plaintiff 
having  in  the  first  'instance  tendered  his  vote  to  the  poll-clerk,  who  told  r»eo|| 
him  that  there  was  an  objection  to  his  vote,  but  that  he  might  go  round  I- 
if  he  chose  to  the  high  bailiff  and  have  the  point  argued.  The  plaintiff  upon 
this  rejection  went  and  paid  all  the  rates  which  were  due,  and  again  tendered 
his  vote  to  the  poll-clerk ;  his  vote  was  again  refused  by  the  poll-clerk,  and  the 
plaintiff  then  went  to  the  high  bailiff,  and  the  question  was  argued.  On  the 
part  of  tlie  defendant  it  is  contended,  that  according  to  the  true  construction  of 
the  act  of  26  G.  3.  c.  108,  the  plaintiff  had  no  right  to  vote.  Every  question 
as  to  the  right  of  voting  is  for  the  peculiar  consideration  and  determination  of 
the  House  of  Commons,  and  no  decision  in  any  court  of  law  is  at  all  binding 
upon  that  house.  Upon  the  present  occasion,  however,  it  is  necessary  that  I 
should  state  my  opinion  in  point  of  law  as  to  the  right  of  voting,  and  that  opin- 
ion is,  that  the  plaintiff  had  a  right  to  vote.  He  had  paid  the  poor's  rates  for 
several  years ;  there  had  been  no  personal  demand  of  the  rates  which  were 
due  and  no  written  paper,  containing  a  demand  of  the  rates,  had  been  lef\  at  his 
house  although  an  application  had  been  made  at  the  house.  It  appears  to  me, 
therefore,  that  he  had  a  right  to  vote,  and  that  he  had  that  right  at  all  events 
upon  his  second  application  and  tender  of  his  vote.  I  have  stated  this  my 
opinion  on  the  preliminary  point  of  law,  in  order  that  the  counsel  for  the  de- 
fendant if  they  are  dissatisfied  with  it,  may,  if  it  should  be  necessary,  apply  to 
the  court.  *Then  if  the  plaintiff  had  a  right  to  vote,  the  question  is  rt5Q7 
whether  the  action  be  maintainable  under  the  circumstances  of  the  case.  ^ 
On  the  part  of  the  plaintiff  it  has  been  contended,  that  he  has  a  maintainable 
right  of  action  without  at  all  referring  to  the  motives  by  which  the  defendant 
was  influencd  in  rejecting  his  vote,  and  independently  of  the  proof  of  any 
malicious  intention  on  the  part  of  the  defendant  On  the  part  of  the  defendant 
it  has  been  contended,  that  an  action  is  not  maintainable  for  merely  refusing 
the  vote  of  a  person  who  appears  afterwards  to  have  really  had  a  right  to  vote, 
unless  it  also  appears  that  the  refusal  resulted  from  a  malicious  and  improper 
motive,  and  that  ii'  the  party  act  honestly  and  uprightly  according  to  the  best 
of  his  judgment,  he  is  not  amenable  in  an  action  for  damages.  I  am  of  opinion^ 
that  the  law,  as  it  has  been  stated  by  the  counsel  for  the  defendant,  is  correct. 
The  returning  officer  is,  to  a  certain  degree  a  ministerial  one,  but  he  is  not  so 
to  all  intents  and  purposes ;  neither  is  he  wholly  a  judicial  officer,  his  duties 
are  neither  entirely  ministerial  nor  wholly  judicial,  they  are  of  a  mixed  nature. 
It  cannot  be  contended  that  he  is  to  exercise  no  judgment,  no  discretion  what- 
soever in  the  admission  or  rejection  of  votes ;  the  greatest  confusion  would 
prevail  if  such  a  discretion  were  not  to  be  exercised.  On  the  other  hand,  the 
officer  could  not  discharge  his  duty  without  great  peril  and  apprehension,  if, 
in  consequence  of  a  mistake,  he  became  liable  to  an  action.  It  has  been 
urged,  that  Lord  HoU,  who  with  great  honor  to  himself  once  filled  *this  r«goa 
seat,  intimated  his  opinion  that  the  mere  refusal  of  the  vote  of  a  person  ^ 
entitled  to  vote,  would  give  the  party  a  right  to  sue  the  returning  officer. 
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Whether  he  erer  did  say  so  or  not»  we  do  not  certainly  know,  for  the  reportf 
of  that  case  are  very  imperfect.  No  one  entertains  a  greater  veneration  for 
that  learned  judge  than  I  do,  but  if  he  did  so  express  himself,  I  am  bound  to 
deliver  my  opinion  that  he  was  mistaken.  The  case  alluded  to  {Aahby  v.  White) 
had  been  tried  by  a  jury,  and  upon  the  face  of  the  record  ue  defendant  was 
chaiged  with  malice,  and  when  a  writ  of  error  was  brought,  the  record  itself 
was  conclusive  as  to  the  defendant,  since  the  court  could  look  #1  nothing  beyond 
the  record.  The  next  case  which  has  been  alluded  to,  is  that  of  Grew  v.  Mil" 
wardy  and  there  the  declaration  charged  the  defendant  with  having  wilfully  and 
maliciously  refused  the  vote  of  the  plaintiff,  and  there  the  jury  found  a  verdict 
for  the  plaintiff*  with  considerable  damages,  amounting  to  300/.,  from  which  it 
appears  that  the  defendant  had  conducted  himself  very  maliciously.  A  writ  of 
error  was  then  brought,  but  the  averment  of  malice  was  upon  the  record,  and 
ultimately  the  writ  of  error  was  abandoned.  The  next  action  was  brought,  not 
by  the  party  whose  vote  had  been  refused,  but  by  a  candidate,  and  it  was 
brought  against  the  returning  officer  for  having  refused  votes  tendered  on  behalf 
of  the  plaintiff,  and  having  returned  another  candidate. 

*6891       '^^^^  action  was  founded  upon  the  stat.  of  W,  3.,  and  that  statute 
^  gives  a  right  of  action  in  *those  cases  only  where  the  act  of  the  defend^ 
ant  is  wilful. 

A  case  afterwards  came  on  to  be  tried  before  Mr.  Justice  TfUtonj  on  the 
western  circuit,  {Drew  v.  Cotton^)  which  had  been  brought  by  the  plaintiff 
against  the  defendant  for  having  refused  to  admit  his  vote.  It  was  admitted  by 
the  counsel  for  the  plaintiff,  that  the  plaintiff  was  one  of  a  class  of  persons  who 
had  not  for  a  length  of  time  been  allowed  to  vote,  and  it  was  held  that  the  action 
was  not  maintainable,  because  the  defendant  had  done  no  more  than  that  which 
his  predecessors  had  done.  If  a  vote  be  refused  with  a  view  to  prejudice  either 
the  party  entided  to  vote,  or  the  candidate  for  whom  he  tenders  his  vote,  the 
motive  is  an  improper  one,  and  an  action  is  maintainable.  The  question  for 
your  consideration  is,  whether  the  refusal  of  the  vote  in  this  instance,  was 
founded  on  an  improper  motive  on  the  part  of  the  defendant,  it  is  for  you  to 
pronounce  your  opinion,  whether  the  defendant's  conduct  proceeded  from  an 
improper  motive,  or  from  an  honest  intention  to  discharge  his  duty  acting  under 
professional  advice. 

If  he  intended  to  do  prejudice  either  to  the  plaintiff  or  to  the  candidate  for 
whom  he  meant  to  vote,  the  plaintiff  is  entitled  to  your  verdict;  if  on  the  other 
hand  he  acted  in  the  best  way  he  could  according  to  his  judgment,  your  verdict 
ought  to  be  for  the  defendant.  His  lordship  then  read  the  evidence,  and  com- 
mented  fully  upon  all  the  facts  of  the  case. 

•ftool       ^'^^^  juiy  retired  to  consider  their  verdict,  and  after  being  absent  for 
-la  considerable  time,  sent  a  message  stating  that  they  were  not  likely  to 
agree,  and  ultimately  it  was  agreed  between  the  parties,  that  a  juror  should  be 
withdrawn. 

Blackburn  and  JEvani^  for  the  plaintiff. 
Scarlett f  Gunny  and  Tindal^  for  the  defendant. 
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HORNCASTLE  «.  FARRAN. 

Freigbt  is  to  be  paid  for  in  ^ood  bills,  and  bills  are  given  by  the  charterers  whicn  are  irat 
into  circulation  by  the  ship-owners,  this  amounts  to  an  acceptance  of  the  bills  and  dis- 
charge  the  lion.  And  an  application  to  renew  such  bills  on  condition  that  the  lien  shall 
remun,  will  not  operate  to  the  continuance  of  the  lien,  unless  the  charterers  knew  that 
the  bills  had  beei^  circulated. 

Trover  against  the  defendant  as  clerk  of  the  East  India  Dock  Company,  to 
recover  the  value  of  a  cargo  of  silk  which  had  been  deposited  in  the  Eait 
India  Company's  warehouse. 

Homcastle  ^  Co.  were  the  owners  of  the  ship  Kingsttm^  which  had  been 
chartered  by  Campbell^  and  Barlow^  the  captain  of  the  vessel  to  the  Eaat 
Indies.  By  the  terms  of  the  charter-party,  part  of  the  freight  was  to  be  paid 
during  the  voyage,  and  the  remainder  was  to  be  paid  in  good  bills  payable  in 
London  three  months  after  date,  on  the  delivery  of  the  homeward  cargo.  The 
Kingston  arrived  on  the  15th  of  September,  1818.  On  the  6th  of  October  her 
cargo  was  discharged  and  deposited  in  the  warehouse  of  the  East  India  Dock 
Company.  On  the  21st  of  October ,  the  amount  of  the  freight  was  adjusted  at 
3000/.  with  the  exception  *of  two  trifling  articles  which  remained  still  r^^g^ 
unadjusted.  ^ 

Bills  of  exchange  were  given  to  the  plaintiff's  agents  to  the  amount  of  the 
freight,  two  of  which  had  been  accepted  by  Allington  and  Brant,  friends  of 
the  charterers,  and  a  bill  for  1200/.  had  been  accepted  by  Barlow.  At  the 
time  when  this  bill  was  given^  the  agent  of  the  plaintiff  observed  that  it  was 
not  negotiable,  and  that  the  plaintiff  would  look  for  furtlier  seciurity.  The  East 
India  Dock  Company  had  received  notice  not  to  part  with  the  goods  till  they 
received  advice  that  the  freight  had  been  paid.  Application  had  been  made  by 
the  charterers  to  have  some  of  those  bills  renewed,  and  assurances  were  given 
that  they  would  be  paid. 

It.  was  at  first  contended  on  the  part  of  the  defendant,  that  although  part  of 
the  goods  had  been  given  up  to  the  charterers,  yet  that  goods  still  remained  of  a 
value  sufficient  to  satisfy  the  plaintiff's  claim  for  freight,  but 

Abbott,  L.  C.  J.,  was  clearly  of  opinion  that  the  plaintiff  being  entided  to  a 
lien  on  the  whole  as  a  security  for  their  demand  might  insist  on  the  whole 
being  retained  for  that  purpose. 

It  afterwards  appeared  that  the  plaintiffs  had  put  the  different  bills  which 
they  received  into  circulation.  On  the  part  of  the  plaintiff  it  was  contended 
that  this  made  no  difference,  an  offer  having  been  made  by  the  charterers  to 
cash  one  of  the  bills  which  had  been  so  delivered,  and  evidence  ^having  r^Koo 
also  been  given  of  applications  made  to  the  plaintiff  to  renew  the  bills,  ^ 
and  that  the  lien  on  the  goods  should  still  remain.  The  case  of  Stevenson  et 
al.  V.  Blakelock,  \  M.  ^  S,  305,  was  cited.  There  a  party  gave  his  attorney 
a  specific  sum  to  satisfy  an  execution  against  his  goods,  and  the  attorney  having 
paid  the  money,  received  from  the  creditor  a  lease  which  had  been  deposited 
with  him  as  a  security  for  the  debt,  and  it  was  held  that  the  attorney  had  a  lien 
on  the  lease  for  his  general  balance  due  from  the  client,  and  that  the  lien  was 
not  extinguished  by  his  having  taken  acceptances  from  the  client  to  the  amount 
of  the  balance  before  the  lease  came  into  his  hands ;  some  of  those  acceptances, 
when  the  lease  came  into  his  hands,  having  been  dishonored,  and  one  of  them 
taken  up  by  the  attorney. 

Abbott,  L.  C.  J.,  was  of  opinion,  that  the  case  cited  was  very  distinguish- 
able from  the  present,  where  the  payment  was  to  be  in  bills,  and  where  the 
lien  was  to  cease  on  the  payment  of  bills  approved  of  by  the  owners.  With- 
out a  positive  consent  that  the  lien  should  remain,  the  putting  the  bills  into 
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circulation  amoanted  to  an  acceptance  of  the  bills,  and  determined  the  lien. 
There  was  no  evidence  to  show  that  at  the  time  when  the  application  was 
made  to  renew  the  bills,  and  that  the  plaintifTs  should  still  retain  their  lien,  the 
charterers  knew  that  the  bills  had  been  put  into  circulation,  the  difSculty  is 
whether  they  consented  that  their  friends  should  be  liable  on  the  bills  and  yet 
*59^1  that  *the  lien  should  still  remain.  It  was  incumbent  on  the  plaintiffs  to 
-^  show  that  the  charterers  knew  this  at  the  time  when  such  application 
was  made. 

No  evidence  to  this  effect  being  adduced,  the  plaintiff  was  nonsuited 

Scarlett  and  Chitty^  for  the  plaintiffs. 
Marryatt  and  Gumey^  for  the  defendant 


ADDENDA. 


» 


*    • 


P.  159,  the  name  of  Mr.  Siehardionf  as  one  of  the  ooansel  for  the  crown, 
was  accidentally  omitted. 


Windham  t.  PATBRsoift  Vol.  I.  144,  reported  also,  4  Camp*  286.    I  hare 
understood  that  the  decision  in  this  case  has  since  been  doubted. 


Taylor  t.  Kinloch,  Vol.  I.  176.  In  TVtn.  Term,  1819,  Bayley^  J.  men* 
tioned  the  case  there  cited,  and  stated  that  he  had  nonsuited  the  plaintiflf  for 
want  of  evidence  to  show  the  existence  of  the  bill  previous  to  the  baukniptey, 
and  that  the  court  of  King's  Bench  afterwards  held  that  Uie  nonsuit  was  right. 


(644) 


INDEX 


TO  THS 


PRINCIPAL  MATTERS, 


ABATEMENT. 

Upon  a  plea  in  abatement  for  nonjoinder 
of  another,  as  defendant  in  assaropxit, 
the  counsel  for  the  plaintiff  is  to  beg^in. 
Evidence  to  susuin  the  plea.  Robei/  y. 
Howard.  Page  666 

ACTION. 

A.  agrees  to  supply  B,  with  a  manuscript 
work  to  be  printed  by  Bn  the  profits  of 
which  are  to  be  eqaally  divided.  B,  may 
maintain  an  action  at  law  against  A,  for 
refusing  to  supply  the  manuscript.  For 
this  is  not  an  action  of  partnership  pro- 
fits, but  for  refusing  to  contribute  the  la- 
bor of  the  defendant  towards  the  attain- 
ment of  profits.  It  would  be  a  good  de- 
fence to  such  an  action,  to  show  that  the 
intended  publication  was  of  an  illegal 
nature ;  but  this  is  not  to  be  presumed, 
the  work  itself  not  being  produced.  Gak 
md  another  v.  Leckie.  107 

ACTION  ON  THE  CASE. 

1.  In  an  action  against  the  defendant  for 
the  negligence  of  his  agent  in  pulling 
down  the  party  wall  between  the  houses 
of  the  plaintiff  and  defendant,  it  is  a 
good  defence  to  show  that  the  plaintiff 
appointed  an  agent  to  superintend  the 
work  jointly  with  the  defendant's  agent, 
and  that  both  agents  were  to  blame.  Hiil 
V.  Warren,  377 

2.  If,  when  danger  occurs,  the  driver  of  a 
stage  coach  does  not    take  the  safest 
course,  the  coach  owner  is  responsible! 
for  the  mischief  which  ensues.    Jankaon 
V.  ToUdU  37 

8.  In  -a  declaration  for  keeping  a  dog  which 
killed  several  of  the  plaintiff's  sheep,  it 
is  alleged,  that  the  defendant  knew  that 
the  dog  was  accastomed  to  bite  and  kill 
Vol.  III.— 60 


I  sheep.  Proof  mnst  be  given  that  the 
dog  had  previously  bit  sheep,  and  the 
fact  cannot  be  inferred  from  the  circam* 
stance  of  the  dog*s  having  before  sprung 
upon  a  man.    Harlk^  v.  HaUlweiL     313 

4.  il.,  with  intent  to  seduce  the  servant  and 
daughter  of  B.,  hires  her  as  his  servant,, 
and  by  this  means  obtains  possession 
of  her  person.  B.  may  maintain  an  ac* 
tion  against  A.  for  such  seduction.  Spagkt 
V.  OUviera.  493 

5.  Where  the  right  of  voting  for  a  member 
to  serve  in  Parliament  is  in  the  inhabit- 
ant householders  paying  scot  and  lot,  one 
who  has  been  an  inhabitant  and  has  paid 
poor's  rates  for  many  years,  is  entitled  to 
vote,  although  the  poor^s  rates  for  three* 
quarters  of  a  year  are  in  arrear  at  the 
commencement  of  the  election,  no  per* 
sonal  demand  having  been  made  upon* 
the  party  of  the  rates  due,  and  no  writ- 
ten demand  having  been  left  at  his  houses 
At  all  events  he  is  entitled  to  vote  if  he 
pay  the  rates  during  the  election. 

In  an  action  against  a  returning  ofilcer  for 
refusing  a  vote,  the  malice  of  the  de- 
fendant is  an  essential  ingredient  to  sop- 
port  the  action.     CuUen  v.  Morru,      677 


i'.. 


ADMINISTRATOR. 


lease  which  belonged  to  an  intestate, 
upon  which  the  plaintiff  has  a  lien,  on 
account  of  which  he  retains  it  in  his 
hands,  is  nevertheless  to  be  considered 
as  assets  in  the  hands  of  the  adminis- 
trator, who  has  the  power  to  redeem  it. 
Vincent  v.  S/uirpy  AdnUniUratrix^  ifc.  607 

AGENT. 

master  is  not  responsible  for  liquors  or- 
dered by  his  butler  m  the  name  of  the 
master,  but  without  his  authority,  unless 
he  has  on  former  occasions  paid  for 
goods  ordered  by  him,  or  there  is  some 
evidence  to  sh»w  that  the  butler  hadaa> 
2  Z :«  (615]^ 
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thority  for  what  he  did.    Maunder  and 
mwthir  V.  Conyen.  281 

AGREEMENT. 

1.  Agreement  to  let  a  house  for  a  year,  the 
rent  to  commence  at  MUhadmoM,  and  to 
be  paid  three  months  in  advance,  snch 
pdvance  to  be  paid  on  taking  possession : 
Semble  this  stipulation  relates  to  the  first 
quarter's  rent  only.    Hollander  v.  PaUer, 

161 

S.  A^  in  London,  engages  not  to  open  a 
shop  for  business  within  one  mile  of  B*m 
shop,  he  estimating  the  distance,  the 
shortest  way  of  access  by  the  footpath  is 
to  be  taken.     Woods  y.  Dennttt.  89 

S.  One  who  has  agreed  for  the  sale  of.  100 
sacks  of  flour,  cannot,  after  the  delivery 
of  part,  recover  for  that  part,  the  defend- 
ant being  willing  to  receive  and  pay  for 
the  whole.     Walktr  r.  Dixon.  281 

ASSUMPSIT. 

1.  A  declaration  in  assumpsit  against  an 
auctioneer,  for  having  rescinded  a  con- 
tract of  sale  (which  he  had  made,)  con- 
trary to  his  whole  duty  as  auctioneer, 
may  be  supported  by  implication  of  law 
arising  upon  the  facts  of  the  employ- 
ment of  the  auctioneer  by  the  plaintiff, 
and  his  sale  of  the  goods,  without  proof 
of  an  express  contract  on  his  part  not  to 
rescind  the  contract.  In  such  case,  it 
is  incumbent  on  the  defendant  to  esta- 
blish a  legal  excuse  for  deviating  from 
the  usual  practice,  although  the  proof  in- 
volve the  proof  a  negative.  Nebon  and 
another  v.  AUridge,  435 

2.  Declaration  on  a  promise  by  the  defend- 
ant to  pay  over  to  the  plaintiff  the  amount 
of  a  bill  of  exchange,  delivered  to  him 
by  the  plaintiff,  to  get  discounted. — ^The 
defendant  having  paid  the  bill  in  dis- 
charge of  a  debt  of  his  own,  is  liable  lo 
the  plaintiff  as  if  he  had  discounted  the 
bill.     Ou^htm  v.  Went.  321 

S.  A,  deposits  goods  in  the  warehouse  of 
J?.,  a  wharfinger,  for  the  purpose  of  sale 
by  JB.,  who  is  paid  10^  per  annum  for 
warehouse  rent,  and  receives  a  commis- 
sion on  the  sale.  B,^  having  insured  the 
goods,  which  are  afterwards  burnt  in  the 
warehouse,  and  having  received  the 
amount  from  the  insurer,  is  liable  to  ^. 
for  so  much  money  had  and  received  to 
his  ttse^ — A,  deposits  goods  in  the  ware- 
house of  /?..  a  wharfinger,  and  pays  an 
annual  rent  for  part  of  a  particular  ware- 
house, B»  removes  the  goods  into  another 
warehouse,  where  they  are  burnt:  qu, 
whether  B.  is  liable  to  A,  for  the  amount 
Siduways  and  another  v.  Todd  and  an- 
aiker.  400 

4..  A.  having  paid  to  B.  the  whole  of  a  de- 
mand claimed  by  B^  but  part  of  which  is 
due  to  C,  it.  afterwards  engages  to  in- 


demnify A.  against  any  claim  by  C,  thii 
promise  is  supported  by  a  sufficient  con 
sideration,  although  it  was  made  after 
the  payment  of  the  money.  Lord  Suf» 
field  V.  Brwst,  175 

5.  A^  a  malster,  sends  malt  to  B.  the  pnr« 
chaser,  which  is  conveyed  in  C.'«  barge, 
and  is  delivered  to  JB.  in  sacks  belonging 
to  C. ;  B»  requests  that  the  sacks  may  be 
left  for  his  own  convenience,  and  en- 
gages to  return  them  within  a  rea.sonablc 
time.  The  contract  to  return  the  sacks  is 
between  B,  and  C.     Tbry  v.  Barker.  172 

6.  Money  paid  in  consideration  of  putting 
off  the  trial  of  a  party  upon  an  indict- 
ment for  perjury,  for  which  he  is  not  pre- 
pared, cannot  be  recovered  by  his  as- 
signees, after  he  has  become  a  bankrupt, 
from  the  prosecutors.  In  an  action  by 
the  plaintiffs,  A,  and  B^  as  the  assignees 
of  C.  V.  K.,  a  notice  to  produce  a  docu- 
ment is  entitled,  A.  and  B.,  assignees  of 
C.  and  D.  v.  E^  this  is  insufiRcient,  al- 
though A,  and  B.  are,  in  fact,  the  as- 
signees of  C.  and  D.  Harvey  and  otAert 
V.  Morgan  and  another,  17 

7.  One  who  professes  to  cure  disorders 
within  a  specific  time  by  means  of  sove- 
reign medicines,  and  induces  another  to 
employ  him  by  false  and  fraudulent  pro- 
fessions of  his  skill,  cannot  recover  for 
medicines  or  attendance.  Hupe  v.  Phe^ 

480 

ATTESTING  WITNESa 

1.  When  a  warrant  to  distrain  has  been 
signed  by  an  attesting  witness,  that  wit- 
ness must  be  called  to  prove  it.  Higgs 
v.  Dixon.  180 

2.  Commission  of  5  per  cent,  on  the  sum 
laid  out  allowed  to  a  surveyor  on  a  71100- 
tum  meruit.  Chapman  and  atherw  v.  De 
Tastet.  294 

3.  A,  lends  money  to  B.  and  receives  a  gun 
as  security  for  the  repayment.  A,  may 
recover  the  amount  without  first  return- 
ing the  gun.     Lawton  v.  Newland.        72 

4.  The  plaintiff  having  paid  an  attorney 
the  amount  of  his  bill,  cannot,  after  a 
reduction  or  the  bill  by  taxation,  recover 
the  difference.     Gowtr  v.  Popkin.         85 

5.  Declaration  on  a  special*  agreement  for 
the  sale  of  a  lease  of  a  house  in  order  to 
recover  a  deposit  for  the  purchase,  the 
supposed  agreement  being  unstamped, 
but  not  having  been  signed  by  either  of 
the  parties,  or  by  the  auctioneer  as  their 
agent,  the  plaintiff  may  recover  for  m<^ 
ney  had  and  received. — In  such  case  it  is 
incumbent  on  the  defendant  to  show  that 
when  the  deposit  was  demanded  by  the 
plaintiff,  he  tendered  an  assignment  of 
the  lease.    Adams  v.  Fairbain,  277 

6.  A,  engages  to  indemnify  B,  against  a 
debt  due  from  ii.  and  B.  to  C.  of  50iL/  A 
and  J?.,  in  fact,  owe  C  74/.  and  C.  re- 
fuses to  accept  60iL  from  .-l.  without  pay 
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ment  of  the  remainder  of  his  debt;  and 
C.  arrests  B.  for  the  whole  debt.  A.  is 
liable  to  B,  on  his  engagement  to  in- 
demnify him.     Hancock  v.  Clay.         100 

7.  A.  sella  beer  to  B.  in  casks,  giving  him 
notice  that  unless  he  reiarns  the  casks 
in  a  foriuight  he  will  be  considered  as 
the  purchaser:  B.  does  not  return  them 
within  a  fortnight;  ii.  cannot  maintain 
an  action  for  goods  sold  and  delivered, 
the  whole  resting  in  special  agreement. 
Lyons  and  anothar  v.  Bamea,  39 

8.  A  purser's  steward  on  board  one  of  His 
Majesty's  shipss,  cannot  recover  wages 
from  the  purser,  upon  an  implicit  con- 
tract, for  his  services  as  such  on  board 
the  ship.     Carter  v.  HaU.  361 

9.  If  a  servant  hired  for  a  year  refuse  to 
obey  his  master's  orders,  the  master  is 
justified  in  dismissing  him  before  the  end 
of  the  year,  and  the  servant  cannot  re- 
cover any  wages.    Spain  v.  ArnoU,    256 

20.  Assumpsit  and  plea  of  set-oflf  for  money 
lent  by  the  defendant  to  the  plaintiff.  Re- 
plication, denying  the  set-off.  It  appears 
that  the  loan  took  place  thirteen  years 
ago.  Although  the  statute  of  limitations 
is  not  a  legal  bar  to  the  action,  the  jury 
may  presume  from  length  of  time  and 
other  circumstances,  that  the  debt  has 
been  satisfied.  Cooper  v.  Dame  Turner, 
Widow.  497 

11.  il.  lends  a  picture  to  B,,  who  wishes  to 
show  it  to  C.  B,,  without  any  previous 
communication  with  C,  and  without  his 
knowledge,  sends  the  picture  to  his 
house,  where  it  is  accidently  injured:  C. 
is  not  responsible  in  assumpsit  for  not 
keeping  the  picture  safely: — Semble, 
whether  B,  is  a  competent  witness  for 
the  plaintiff.    Lethbridge  v.  Phillips,  Knt, 

644 
ATTORNEY. 

1.  If  one  item  of  an  attorney*s  bill  be  for 
preparing  a  warrant  of  attorney  to  conr 
fess  a  judgment,  a  bill  must  be  delivered 
according  to  the  stat.  2  G.  2.  c.  23.  s.  23, 
although  the  warrant  has  not  been  ex 
ecnted.     Weld  v.  Crawford.  638 

3.  It  is  no  defence  to  an  action  by  a  soli- 
citor against  an  assignee  under  a  com- 
mission of  bankrupt  that  the  commission 
was  sued  out  under  a  misrepresentation 
by  the  plaintiff  that  the  commission  would 
be  operative  in  the  Isle  of  Man,  and  that 
it  has  been  wholly  fruitless,  for  the  com-^ 
mission  cannot  be  treated  as  a  mere  nul- 
lity.   Pasmore  v.  Bimie.  69 

8.  Although  it  is  usual  for  the  solicitor  of 
the  vendor  of  an  estate,  sold  at  a  mas- 
ter's office,  to  procure  the  confirmation 
of  the  sale  in  the  Court  of  Chancery,  to 
the  expence  of  which,  the  vendee  is 
liable;  the  vendee  may,  if  he  choose, 
employ  his  own  solicitor  to  transact  the 
business.    Devon  and  another  r.  Frieker. 

170 


AUCTIONEER. 

A  landlord  having  given  notice  to  his  lessee 
(nnder  a  covenant  in  the  lease)  that  he 
would  re-enter  if  the  premises  were  not 
put  in  repair  within  three  months,  if  aa 
auctioneer  sell  the*  lease  without  com- 
municating the  notice  to  the  vendee,  the 
latter  may  recover  his  deposit  from  the 
auctioneer,  although  he  knew  the  dilapi- 
dated state  of  the  premises  at  the  time 
of  the  sale.    Stevens  v.  Adamson,        422 


B. 


BANKRUPTCY. 

1.  The  assignees  under  a  joint  commission 
against  A.  and  B.,  may,  in  an  action  to 
recover  a  debt  due  to  A.  alone,  describe 
themselves  in  the  declaration  as  the  as- 
signees  of  A.  alone.    Harvey  v.  Morgaru 

17 

2.  In  an  action  by  the  assignees  of  a  bank- 
rupt, where  the  proceedings  under  the 
commission,  are  read  by  virtue  of  the 
statute;  a  deposition,  in  which  it  is 
stated,  that  the  deponent  saw  the  bank- 
rupt execute  an  assignment  of  all  his 
effects,  &C.,  is  sufficient  evidence  of  the 
act  of  bankruptcy,  without  producing 
the  assignment.  Kay  and  another  v. 
Stead,  200 

3.  A  bankrupt  having  a  lease  of  premises, 
and  also  a  reversionary  interest  in  them, 
the  assignees  sell  his  estate  and  rever- 
sionary interest  in  the  premises.  This 
amounts  to  an  acceptance  of  the  lease 
by  the  assignees.    Page  v.  Codden.    309 

4.  A  bankrupt  carries  on  the  business  of  a 
coachmaker  for  the  benefit  of  the  cre- 
ditors, as  their  agent,  under  the  authority 
of  the  assignee,  and  orders  goods  in  his 
own  name,  which  are  used  in  the  busi- 
ness, the  assignee  is  liable  for  goods 
bought  for  the  use  of  the  business. 
Kifukr  V.  Howarth.  864 

6.  In  an  action  against  the  assignees  of  a 
bankrupt  and  their  servants,  the  proceed- 
ings may  be  read  in  evidence,  where  no 
notice  has  been  given  under  the  statute, 
of  the  plaintiff's  intention  to  dispute  the 
bankruptcy,  although  there  are  other  de- 
fendants on  the  record  besides  the  as* 
signees.     Gillman  v.  Cousins  and  others, 

182 

6.  The  nonjoinder  of  a  joint  assignee  of  a 
bankrupt,  in  an  action  of  assumpsit 
brought  by  the  assignees,  is  a  ground  of 
nonsuit  upon  the  trial,  under  a  plea  of 
the  general  issue.  Sneigrove  v.  Hunt,  424 

7.  A  person  who  is  interested  in  a  commis- 
sion of  bankruptcy  and  the  proceedings 
under  it,  is  entitled  to  have  them  pro- 
duced in  a  collateral  caose.  Cohen  v. 
Templar  and  another.  260 
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8.  A  defendant's  liabilitf  as  surety  in  a 
bastardy  bond,  is  not  discharged  by  bis 
bankruptcy  and  certificate.  ParUk  of 
St»  Metrtin  v.  WafT€n»  188 

9.  A.,  shortly  before  his  bankmptcy,  on 
being  applied  to  by  B.,  to  whom  he 
owed  47/.,  to  pa/  the  debt,  gave  him  a 
bill  of  exchange  to  get  it  discounted,  to 
pay  his  own  debt  and  pay  orer  the  sur- 
plus. Before  the  bill  is  discounted  A, 
becomes  a  bankrupt,  B.  cannot  retain  the 
bill  against  the  assignees.  Humphries 
imd  another  v.  WUtotu  666 

BANK  NOTE. 

A,  takes  a  bank  note  in  the  course  of  his 
business,  which  he  pays  to  B.  /  the  note 
is  aHerwards  stopped  at  the  bank  as  a 
foixed  note,  and  is  brought  by  an  inspec- 
tor to  il.,  who  immediately  pays  to  B.  the 
amount  of  the  note,  and  refuses  to  give 
it  up  to  the  inspector,  insisting  on  his 
right  to  retain  it,  in  order  to  recover  the 
amount  from  the  person  from  whom  he 
received  it.  The  inspector,  in  the  ab- 
sence of  all  circumstances  of  suspicion, 
is  not  justified  in  charging  A,  before  a 
magistrate  with  feloniously  having  the 
note  in  his  possession,  knowing  it  to  be 
forged,  for  the  purpose  of  compelling 
him  to  give  up  the  note. — By  possession, 
under  the  stau  45  G.  3.  c.  89,  is  meant 
the  original  possession  of  a  note  acquir- 
ed in  an  illegal  mode,  and  not  a  subse- 
quent possession  like  the  above,  where 
Uie  original  possession  was  legal.  Brooks 
▼.  Warwick.  389 


ing  to  her  hnsband'a  ritaadon  in  life. 
LuddUno  v.  Wiimoi. 


BARON  AND  FEME. 


I. 


Where  the  wife  of  the  defendant  alone 
transacts  the  business  at  home  and  pur- 
chases all  the  articles  used  in  their  trade, 
her  admission  as  to  the  state  of  the  ac 
counts  between  the  plaintiff,  who  has 
supplied  goods  to  her  to  be  used  in  the 
trade,  and  her  husband  is  evidence 
against  the  latter.  Andermm  y.  Skmder' 
mm.  204 

2.  A  hnsband  who  allows  his  wife  a  sepa- 
rate maintenance,  promises  to  pay  the 
amount  of  a  debt  which  she  contracts  in 
a  state  of  separation ;  he  cannot  after-' 
wards  recede  from  his  promise,  on  the 
ground  that  the  plaintiff  knew  that  he 
allowed  his  wife  a  separate  maintenance, 
and  that  he  made  the  promise  under  a 
misapprehension  of  law.  hombuekk  v. 
Hombury.  1 77 

8.  In  an  action  against  the  husband  for 
lodging  and  necessaries  supplied  to  his 
wife,  who  lives  separately  from  him 
without  any  faalt  of  her  own,  and  who 
is  possessed  of  ftinds  of  her  own,  the 
question  is,  whether  she  has  such  means 
are  adequate  to  her  support,  aceord- 


BILL8  OF  EXCHANGE  AND  PBO- 
MIS80RY  NOTES. 

1.  A.  accepts  a  bill  for  the  accommodatioa 
of  B.^  which  B.  delivers  to  C.  his  cre- 
ditor, to  provide  for  a  bill  about  to  be- 
come due.  C  before  ii.'«  bill  becomes 
due,  returns  it  to  B.  as  useless,  in  order 
that  it  may  be  forwarded  to  A.^  and 
abandons  all  claim  upon  the  bilU  C. 
cannot,  by  subsequently  obtaining  pos- 
session of  the  bill,  acquire  a  right  of 
action  against  A. — In  such  a  case  B., 
who  has  l)ecome  bankrupt,  is  a  compe- 
tent  witness  for  J.,  after  a  general  release 
by  i4.,  although  he  has  not  been  released 
by  his  assignees.  Cartwright  and  oihara 
V.  Wiiliams.  849 

2.  In  an  action  by  a  second  endorsee, 
against  the  drawer  of  a  bill,  of  exchange, 
payable  to  hix  own  order,  proof  that  the 
bill  purported  to  have  been  accepted, 
when  it  was  indorsed  to  the  plaintiff^ 
does  not  supersede  the  necessity  of  prov- 
ing an  actual  acceptance^ — ^The  plaintiff 
in  such  case,  must  either  allege  and 
prove  an  actual  acceptance,  or  charge 
the  drawer  with  having  drawn  the  bill 
upon  a  non-existing  person.  Smithy. Be^ 
lamy,  223 

3.  An  instrument  by  which  the  party  pro- 
mises to  pay  the  sum  of  6.5iL,  and  also 
such  other  sum  as,  by  reference  to  his 
books,  he  owed  to  another,  with  interest, 
cannot  be  considered  as  a  promissory 
note,  even  as  to  the  65/.,  and  cannot  be 
given  in  evidence  under  the  count  upon 
an  account  stated,  without  an  agreement 
stamp.  Smith  and  his  Wife  v.  Nighiin- 
gak.  375 

4.  The  drawee  of  a  bill  of  exchange  being 
advised  of  the  drawing  of  the  bill  by  the 

.  drawer,  and  requested  to  honor  it,  an- 
swers by  letter  that  **  the  bill  shall  meet 
attention,*'  this  does  not  amount  to  an 
acceptance,  although  it  appears  that  in 
oiher  instances  the  drawee  has  used  the 
same  expression  when  bills  have  t>een 
drawn  upon  him.  i2eev  and  another  v. 
Warwick,  411 

5.  The  payee  of  a  bill  of  exchange  accept- 
ed as  a  security  for  A.,  engages  to  renew 
it  for  three  months  more,  if  A,  be  not  ns 
turned  before  the  bill  become  due.  If  the 
acceptor,  after  the  expiration  of  that 
time,  make  no  application  for  a  renewal 
of  the  bill,  the  payee  may  bring  his  ac- 
tion before  the  expiration  of  three  months 
more.    Gibbon  and  others  v.  Scott.       286 

6.  An  acceptor  of  a  bill  of  exchange,  oa 
an  action  brought  against  him  by  the 
payee,  may  show  that  he  accepted  it  for 
value  as  to  part,  and  as  an  accommoda- 
tion bill  as  to  the  rest  Darnell  v.  Wil- 
Home.  \W 
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7.  The  draver  of  &  bill  accepted  for  his 
accommodation,  indorses  it  fur  valae  to 
his  bankers,  and  before  the  bill  becomes 
due,  becomes  bankrupt  The  bankers, 
who  knew  that  the  bill  was  accepted  for 
the  accommodation  of  the  drawer,  can- 
not recover  from  the  acceptor  more  than 
the  amount  of  their  balance,  as  between 
them  and  the  drawer  at  the  time  of  his 
bankruptcy.    Jonet  and  othen  v.  Hibberi, 

304 

8.  The  indorsee  of  a  bill  in  an  action 
against  the  acceptor,  allegres  that  the  bill 
was  directed  to  the  defendant ;  this  alle- 
gation is  not  supported  by  proof  that  the 
drawer  drew  the  bill  payable  to  his  own 
order,  at  a  specified  place,  although  the 
defendant,  when  it  was  presented  there, 
wrote  his  name  upon  it  as  the  acceptor. 
Graff  V,  MUner,  336 

d.  On  the  day  aAer  the  drawing  of  a  bill 
of  exchange  payable  at  sight,  the  payee 
leaves  it  with  the  drawer  for  acceptance ; 
a  month  afterwards,  the  payee  states  that 
the  drawee  has  refused  to  accept  the  bill, 
and  resorts  to  other  measures  for  obtain- 
ing payment  of  his  debt  from  the  drawer; 
in  ten  days  after  this  the  drawee  an- 
nounces to  the  payee  that  he  has  de- 
stroyed the  bill,  conceiving  it  to  be  of  no 
use.  The  drawer  is  not  liable  as  the  ac- 
ceptor of  the  bill,  (by  the  three  Judges, 
Lord  EUenborough,  C.  J.,  disBentienie.)'—' 
Evidence  of  the  time  of  birth.  Jeune  v. 
Ward.  386 

10.  The  drawer  and  payee  of  a  bill  of  ex- 
change, aAer  it  has  become  due,  indorses 
it  to  B.t  on  condition  that  he  will  take  up 
certain  bills  discounted  by  the  payee.  B. 
does  not  take  up  the  bills,  but  transfers 
the  bill  in  question  to  C,  the  latter  may 
recover  against  the  acceptor.  Wright  v. 
Hay.  398 

H.  8emble,  the  drawer  of  an  inland  bill 
of  exchange  is  liable  to  pay  interest  on 
the  bill  which  has  been  noted  for  nonac- 
ceptance,  but  not  protested.  WiruUe  v. 
Andrews.  435 

13*  The  holder  of  a  bill  of  exchange  ap- 
plies to  the  drawee  on  the  day  before  the 
bill  becomes  due,  who  informs  him  that 
he  has  no  effects  of  the  drawer's  in  his 
hands  but  that  they  will  probably  be  sup- 
plied before  the  next  day.  On  the  next  day, 
the  drawer  informs  the  holder  that  he 
will  endeavor  to  provide  effects,  and  will 
call  upon  him  again.  This  does  not  su- 
percede the  necessity  of  a  presentment 
on  that  day.    /Vufeoujc  r.  Coiler.         67 

18k  A  promissory  note  i9  made  more  than 
six  years  ago,  and  deposited  with  a 
banker,  to  be  delivered  to  the  payee,  on 
bis  producing  a  certain  other  note  can- 
eclled.  The  cause  of  action  to  the  payee 
on  the  first  note,  accrues  on  receiving  it 
from  the  banker,  and  is  not  baired  either 
}Bf  the  lapse  of  six  yean  from  the  date, 


or  by  the  bankruptcy  and  certificate  of 
the  maker,  which  intervene  between  the 
date  of  the  note  and  the  time  of  its  de- 
livery to  the  payee.   Saooffe  v.  Aldren,  232 

14.  it,  the  drawer  of  a  bill  of  exchange 
payable  to  his  own  order,  being  indebted 
to  B.  on  another  bill,  for  which  he  is 
bound  to  provide,  indorses  the  first  bill 
to  B.  to  enable  him  to  raise  money  upon 
it,  in  order  to  take  up  the  second  bill ; 
this  is  an  available  security  in  the  hands 
of  B.  in  reduction  of  his  demand  on  A,, 
and  he  may  recover  upon  it  against  the 
acceptor.     Walah  v.  Tyler.  288 

16.  The  indorsee  of  a  bill,  in  action  against 
the  acceptor,  having  called  a  witness  to 
prove  the  indorsement,  who  disproved  it, 
the  plaintiff  was  afterwards  allowed  to 
call  the  indorser  himself  to  prove  his 
own  indorsement    Riehardaon  v.  AUan. 

384 

16.  The  maker  of  a  promissory  note  by  a 
note  at  the  foot  makes  it  payable  at  a 
particular  place,  an  allegation  (after 
stating  the  promise  to  pay  in  the  usual 
manner)  that  the  defendant  then  and 
there  made  the  note  payable  at  the  par- 
ticular place,  does  not  amount  to  a  mis- 
description of  the  note^ — A  promissory 
note  is  made  payable  at  G.,  a  present- 
ment at  a  banker's  at  G.,  the  maker  being 
absent  from  G.,  when  the  note  became 
due,  is  sufficient  evidence  of  a  present- 
ment to  the  maker  at  G.  as  alleged  in  the 
declaration.    Hardy  v.  Woodroofe.       319 

17.  Action  by  the  indorsee  against  the  ac- 
ceptor of  a  note,  the  date  of  which  ap« 
pears  to  have  been  altered  by  the  ac- 
ceptor, it  lies  on  the  plaintiff  to  show 
that  the  alteration  was  made  previous  to 
the  indorsement  of  the  note  by  the  drawer, 
to  whose  order  it  was  made  payable. 
Johnson  and  others  v.  The  Duke  of  Marl- 
borough. 313 

16.  Although  a  bill  drawn  by  a  prisoner  of 
war  in  France  in  1796,  npon  a  person  re- 
sident in  England,  in  favor  of  an  alien 
enemy,  could  not  have  been  originally 
enforced,  the  drawer  is  liable  on  a  sub* 
sequent  promise  in  time  of  peace,  to  pay 
principal  and  interest  Duhammd  v. 
Pickering.  90 

19.  Goods  sold  at  three  months'  credit,  the 
vendor  agreeing  to  pay  the  vendee's  bill 
of  exchange  at  three  months'  date,  at  the 
end  of  the  first  three  months,  if  he  wished 
for  further  time.  Unless  the  vendee  give 
such  a  bill  at  the  enl  of  the  first  three 
months,  the  vendor  may  bring  his  actioh 
immediately.    Ni*k$on  v.  Jepmn.        227 

SO.  An  acceptor  of  a  bill  of  exchange  can- 
not avail  himself  of  a  rennnciation  on 
the  part  of  the  holder  of  his  claim  upon 
him,  unless  it  be  express,  and  founded 
upon  some  consideration.  Parker  v. 
Leigh.  298 

31.  In  an  action  by  an  endorsee  against  the 
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acceptor  of  a  bill  of  exchange,  the  de- 
claration alleges  an  acceptance,  and  an 
appointment  by  the  acceptor  to  pay  at  a 
particular  place,  and  a  promise  to  pay 
according  to  the  tenor  and  effect  of  the 
acceptance,  and  a  special  presentment; 
semble,  the  allegation  of  the  presentment 
may  be  rejected  as  surplasage.  Jfae- 
bridfre  v.  Woodruffe.  ^53 

82.  AAer  a  bill  of  exchange  has  been  ac 
cepted,  and  whilst  it  remains  in  the  hands 
of  the  payee,  he  alters  it  by  making  it 
payable  at  a  particular  place;  this  alter- 
ation will  not  vitiate  the  bilL  Jacobs  v. 
JoBCph  Hart,  46 

88.  The  acceptance  of  a  bill  of  exchange 
purports  to  bear  the  signature  of  the  ac- 
ceptor's Christian  name  as  well  as  sur- 
name ;  proof  of  the  letter,  by  a  witness 
who  never  saw  the  acceptor  write  his 
Christain  name,  and  had  seen  him  write 
his  surname  once  only,  is  not  sufficient. 
Paivell  V.  Ford.  164 

24.  The  drawer  of  a  bill  payable  to  his  own 
order,  after  the  bill  becomes  due,  settles 
with  the  acceptor,  and  gives  him  a  receipt 
in  full  of  all  demands.  The  drawer  being 
afterwards  in  possession  of  the  dishonored 
bill,  an  indorsee  from  the  drawer  cannot 
maintain  an  action  against  the  acceptor. 
Tfutrogood  y.  Clarke.  251 

26.  A  plaintiff  suing  upon  a  promissory 
note,  which  purports  to  be  payable  to  a 
person  of  a  different  name,  may  show  by 
evidence  that  he  was  the  person  intended. 
WiUa  V.  Barrett.  29 

26.  Freight  is  to  be  paid  for  in  good  bills; 
and  bills  are  given  by  the  charterers, 
which  are  put  into  circulation  by  the  ship- 
owners. This  amounts  to  an  acceptance 
of  the  bills  and  discharges  the  lien;  and 
an  application  to  renew  such  bills  on  con- 
dition that  the  lien  shall  remain,  will  not 
operate  to  the  continuance  of  the  lien, 
unless  the  charterers  knew  that  the  bills 
had  been  circulated    HurneoMtk  v.  FoT' 

690 


ran. 


BROKER. 


1.  A.  consigns  to  B.y  a  broker,  a  quantity 
of  hides,  desiring  him  to  act  according  to 
his  discretion,  and  soon  afterwards  draws 
upon  him  for  the  amount,  and  B.  accepts 
bills  for  the  amount;  B,  is  not  entitled  to 
pledge  the  goods  in  order  to  raise  money 
to  meet  these  bills,  although  it  has  been 
the  usual  course  for  A.  to  draw  bills,  and 
for  B.  to  accept  them,  upon  consignment 
of  goods.  Although  notice  has  been  given 
to  the  plaintiffs  to  produce  certain  letters, 
the  defendant  cannot  cross-examine  the 
plaintiff's  witnesses  as  to  their  contents. 
Graham  and  others  v.  I^yster.  21 

2.  A  broker,  who  procures  a  charter-party 
fur  a  vessel  to  Rio  Juniero,  where  a  gross 
sum  is  to  be  paid  for  the  voyage  out  and 
home,  is  entitled,  on  a  qunium  meruitf  to 


6  per  eeni.  on  the  gross  snm,  althoagh  the 
payment  of  part  be  contingent  on  the 
arrival  of  the  vessel  home.  Boberte  and 
otkere  v.  Jaekmm  and  otkere.  228 


C. 


CARRIER 

1.  A  promise  made  by  the  book-keeper  ol  a 
carrier  at  the  office,  to  make  compensa 
tion  for  the  loss  of  a  parcel,  is  not  bind 
ing  upon  the  carrier,  unless  the  book 
keeper  be  shown  to  be  his  general  agent 
Olive  V.  Eamen,  181 

2.  In  order  to  effect  one  who  sends  goods 
by  a  carrier  with  notice  of  the  termx  ol 
which  be  deals,  it  is  not  sufficient  tc 
show  that  a  printed  notice  was  exhibited 
in  the  carrier's  office,  where  the  goods 
were  delivered  by  a  porter,  although  th* 
porter  could  read  and  had  seen  the  notice,, 
if  in  fact  he  had  never  read  it.  Kerr  v. 
WUlan.  63 

3.  A  greyhoand  is  delivered  to  a  carrier, 
who  gives  a  receipt  for  it;  the  greyhound 
being  afterwards  lost,  the  carrier  cannot 
set  up  as  a  defence  that  the  dog  was  not 
properly  secured  when  delivered  to  him. 
Stuart  V.  Craufleiif,  323 

4.  A  carrier,  in  order  to  avail  himself  of  a 
notice  limiting  his  responsibility,  mast 
bring  notice  of  his  intention  home  to  the 
mmd  t>f  the  party.  A  notice  stuck  up  in 
the  office  is  insufficient,  where  the  party 
cannot  read.    Davu  v.  WUlan  and  otkere, 

279 

5.  In  an  action  of  assumpsit  against  a  car- 
rier for  the  loss  of  goods,  where  a  con- 
tract is  alleged  to  carry  them  from  A.  to 
0.,  a  variance  in  evidence  as  to  the  /er- 
mim  is  fatal.     J\teker  v.  CraekUn.      386 

6.  A  carrier,  who  gives  two  notices  limit- 
ing his  responsibility,  is  bound  by  that 
which  is  least  beneficial  to  himself! 
Muwn  V.  Baker  and  another.  266 

7.  In  an  action  against  a  carrier  for  not 
taking  care  of  and  safely  carrying  goods 
according  to  his  promise,  it  appears  that 
he  had  limited  his  responsibility  as  a 
carrier,  by  means  of  a  notice,  of  which 
the  plaintiff  was  cognizant,  the  plaintiff 
having  declared  against  the  defendant  as 
a  carrier  in  the  usual  form,  cannot  insist 
that  the  goods  were  lost  from  the  defend* 
ant's  warehouse  before  the  actual  car- 
riage of  the  goods  commenced.  BoekeU 
v.  Waterkouee  and  anotker.  461 

CHARTER-PARTY. 

I.  In  an  action  by  the  owner  against  the 
freighter  of  a  chartered  ship  for  not  sup- 
plying a  cargo  according  to  the  terms  of 
the  charter-party,  the  freighter  cannot 
insist  upon  the  precise  buiihen  stated  in 
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the  charter-party.    Tkoma§  t.  Clarke  and 
Ibdd.  46S 

\,  In  an  action  for  not  supplying  a  cargo 
under  a  charter-party,  according  to  the 
terms  of  which  different  articles  of  freight 
are  to  be  paid  for  at  different  rates  by 
veight,  and  the  freighter  is  at  liberty  to 
supply  which  articles  he  pleases,  an 
average  value  of  freight,  calculated  upon 
the  various  rates  of  freight  in  the  propor- 
tion of  different  articles  usually  carried 
on  such  a  voyage,  is  the  proper  measure 
of  damages.  TkomoM  v.  Clarke  and 
Todd.  460 

COMPOSITION. 

1.  A.f  a  creditoir  of  J?.,  executes  a  composi- 
tion deed*  without  specifying  the  amount 
of  his  demand,  he  thereby  binds  himself 
to  the  extent  of  his  claim,  althoagh  the 
terms  of  the  deed  are,  to  take  the  compo- 
sition for  the  sums  set  opposite  to  the 
respective  names  of  the  creditors  who 
execute  the  deed.    Harrhy  v.  WatL     195 

S.  If  one  creditor,  by  undertaking  to  dis- 
charge his  debtor,  induce  another  credi- 
tor to  discharge  that  debtor  on  receiving 
a  composition  for  his  debt,  he  cannot  a(^ 
terwards  recover  from  that  debtor,  yfood 
V.  BoberU.  417 

COMPETENCY. 
See  EviDBNCB. 

CONSTABLE.       * 

Sembk.  A  constable  is  not  justified  in  ap- 
prehending and  imprisoning  a  person, 
on  suspicion  of  having  received  stolen 
goods,  on  the  mere  assertion  of  one  of 
the  principal  felons,  haaa  v.  Brand  and 
oiAere.  •  167 

COPYRIGHT. 

See  EviDsvGB. 

Where  an  engraving  has  been  made  from 
a  picture,  it  is  not  a  piracy  of  the  print 
for  another  artist  to  make  another  engrav- 
ing from  the  original  picture.  De  Be- 
renger  v.  meble.  648 

COVENANT. 

\.  The  breaking  a  door- way  through  the 
wall  of  a  demised  house  into  an  adjoin- 
ing house,  and  keeping  it  open  for  a  long 
space  of  time,  amounts  to  a  breach  of 
covenant  to  repair.  Doe  dem.  Viekery  v. 
Jadaon.  293 

S.  A  tenant  of  a  house  covenants  to  keep 
in  repair  the  premises,  and  all  erections, 
buildings,  and  improvements  erected  on 
the  same  during  the  term,  and  to  yield 
up  the  same  at  the  end  of  the  term,  can- 
not remove  a  viranda  erected  during  the 
term,  the  lower  part  of  which  is  affixed, 


to  the  ground  by  means  of  posts.    Ad- 
minUtrahix  of  Penry  v.  Brown,  40S 

8.  A,  binds  .himself  under  a  penalty  to  In- 
demnify B,  against  his  obligation  to  C 
if  the  money  be  not  paid  before  a  certain 
day.  B^jin  an  action  on  the  bond  for 
not  indemnifying,  is  entitled  to  recover 
the  amount  of  the  penalty  of  the  bond. 
Woody.  Wade.  167 

CRIM.  CON. 

In  an  action  for  criminal  conversation,  proof 
that  a  letter  produced  corresponds,  as  to 
its  contents,  with  a  letter  which  the  wJ/e 
wrote  to  her  husband,  whilst  she  was  ab- 
sent from  him,  (before  the  criminal  in- 
tercourse,) upon  a  visit  at  the  house  of  a 
friend,  and  which  she  read  over  to  the 
witness,  is  sufficient  to  warrant  the  re- 
ception of  the  letter  in  evidence,  although 
no  explanation  is  given  of  the  cause  of 
their  living  apart,  there  being  no  ground 
to  suspect  collusion. — The  judgment 
which  a  witness  forms  from  the  conduct 
and  expressions  of  the  wife  to  her  hus- 
band whilst  she  lives  apart  from  him,  as 
to  her  affection  for  him  is  evidence. 
Trelawney  v.  Colnuau  ]  91 


D. 


DECEIT. 

1.  The  purchaser  of  a  warranted  but  worth 
less  watch,  is  entitled  to  maintain  an  ac« 
tion  for  deceit,  although  it  is  stipulated* 
that  if  he  dislikes  the  watch,  the  vender 
shall  exchange  it  for  one  of  equal  value. 
WaUaee  v.  Jarman.  163 

2.  The  vendor  of  a  ship  represents  her  to 
have  been  built  in  1816,  although  in  fact 
she  has  been  launched  a  year  earlier; 
the  vendee  is  entitled  to  recover  damages 
for  the  deceit,  althoagh  the  ship  was  to 
be  taken  with  all  faults.  Fletcher  and 
another  v.  Boweher  and  others,  661 

DEED. 

1.  On  nan  eat  faetum  pleaded  to  a  bond,  it 
is  not  sufficient  to  prove  the  execution 
by  a  person  who  executed  in  the  name 
of  the  defendant  without  proof  of  iden- 
tity. The  agent  of  the  defendant's  at- 
torney cannot  b»  examined  as  to  com- 
munications with  the  defendant  on  the 
subject  of  the  action  in  order  to  prove 
his  identity.  Declarations  made  by  the 
attorney  of  a  party  in  conversation  are 
not  evidence  against  his  client  Parkuu 
V.  Hawkahaw.  239 

S.  Upon  non  eat  factum  pleaded  to  a  bond 
for  the  performance  of  certain  condi* 
tions,  breaches  of  which  are  assigned  in 
the  declaration,  the  jury  who  try  the  issue 
may  assess  the  damages  under  the  comi 
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inon  ventK*  PoHtinM  und  wuinet  VtMtwh* 
•haw,  381 

8.  The  defendant  cac^ot  under  the  plea  of 
fiort  est  factum  to  a  declaration  upon  a 
bond,  go  into  evidence,  to  show  that  the 
consideration  was  an  illegal  one  at  com- 
mon law.  There  is  no  distinction  in 
sach  case,  between  a  speciality,  which  is 
avoided  by  a  statute,  and  one  which  is 
void  at  common  law.    Harmer  v.  Wrighi. 

36 

i.  It  is  not  a  breach  of  the  bond  of  a  broker 
in  the  city  of  London  to  act  as  a  broker 
concurrently  with  another.  Tht  Mayor, 
dfc.  of  London  v.  Brandon.  14 

6.  Upon  the  trial  of  an  issue  whether  the 
date  of  an  annuity  deed  has  not  been  al- 
tered, the  attesting  witness  must  be  called. 
Edinhurgh  v,  CrudeL  84 

EJECTMENT. 

].  A  defendant  in  ejectment,  who  has  paid 
rent  to  the  lessor  of  the  plaintiff,  may 
show  that  his  landlord,  pending  the  term, 
sold  his  interest  in  the  premises.  Doe 
dem,  Lowden  v.  Walton.  230 

X.  The  plaintiff  is  entided  to  recover  in 
ejectment,  although  it  appears  that  the 
defendant,  who  is  in  possession,  is  I  he 
mere  servant  of  another  by  whose  per- 
mission he  entered  into  possession.  Doe 
dem.  Cuff  v.  SiradUng.  187 

8.  A  lessor  ir  ejectment,  who  claims  title 
as  a  purchaser  from  the  sheriff  who  sells 
by  virtue  of  a  JSeri  fieiao,  at  the  suit  of 
such  lessor,  must  prove  the  judgment  as 
Well  as  the  writ  Doe  denu  Bland  v. 
Smith.  199 

4.  AAer  the  plaintiff,  in  ejectment,  has 
proved  his  title  to  a  verdict,  the  Court 
will  not  try  the  question  of  the  precise 
extent  of  the  plaintiff's  claim  as  defined 
bv  particular  metes  and  bounds.  Doe  on 
the  demise  of  the  Drapere^  Company  v. 
Wiloon.  in 

EMBEZZLEMENT. 

One  who  is  employed  at  a  yearly  salary, 
under  the  appellation  of  accomptant  and 
treasurer  to  the  overseers  of  a  township, 
whose  duty  it  is  to  receive  all  monies  re- 
ceivable or  payable  by  them,  is  a  clerk 
and  servant  within  the  stat.  39  G.  3.  c.  85. 
Rex  V.  Squire.  349 

EVIDENCE. 

1.  The  prosecutrix  of  an  indictment  for  an 
assault  with  intent  to  commit  a  rape, 
having  been  cross-examined  as  to  crimes 
committed  by  her  several  years  before 
the  alleged  offence,  evidence  may  be  ad- 
duced to  show  that  her  character  has 
aince  been  good.  The  fact  of  her  mak- 
ing complaint  of  the  outrage,  and  the 
•late  in  which  she  was  at  £e  time  of 


making  the  complaint  are  eridende,*  at 
though  the  particulars  of  her  statement 
are  not  in  evidence  to  prove  the  truth  of 
her  statements— The  aefendant  in  such 
case  may  impeach  her  character  for  chas- 
tity, by  general,  but  not  by  particular 
evidence.    Rex  v.  Clarke.  841 

3.  Upon  the  trial  of  ii.,  B.  and  C.  for  a 
conspiracy,  where  after  the  case  on  the 
part  of  the  prosecution  is  closed,  C  only 
calls  witnesses  and  examines  as  to  a  con- 
versation between  himself  and  A,^  the 
counsel  for  the  crown  may  cross-examine 
such  witnesses  as  to  any  other  conversa- 
tion between  A.  and  C  although  the  evi- 
dence tend  chiefly  to  criminate  A.  Rex 
y.  Kroehl  and  others.  343 

3.  Evidence  of  a  particular  collateral  fact 
cannot  be  adduced  in  any  case,  whether 
civil  or  criminal,  in  order  to  discredit  a 
witness. — ^The  only  modes  of  impeaching 
the  credit  of  a  witness,  are  by  cross-ex- 
amination, by  producing  the  record  of  his 
conviction  of  some  crime,  or  by  adducing 
general  evidence  that  he  is  unworthy  of 
being  believed  upon  his  oath. — If  a  wft^ 
ness  be  asked  as  to  a  collateral  fact  his 
answer  is  conclusive.    Rex  v.  Wataon. 

149 

4.  In  an  action  against  a  certificated  con- 
veyancer for  negligence  in  managing  the 
purchase  of  an  annuity  for  the  plaintiff, 
a  joint  purchaser  is  a  compenent  witness 
for  the  plaintiff.   Rolhery  v.  Howard.    68 

5.  One  who  has  been  mortgagee  of  certain 
premises  afterwards  takes  a  conveyance 
in  fee-simple,  in  which  the  same  premises 
are  described  as  unincumbered,  from  a 
vendee  of  the  mortgagor;  this,  in  the  ab- 
sence of  fraud,  is  conclusive  evidence  to 
show  that  the  amount  of  the  first  morip 
gage  was  paid.    Jonea  v.  Wittiamo.       63 

6.  Assumpsit  against  several  as  partners, 
the  question  of  partnership  being  doubt- 
ful upon  the  plaintiff's  evidence,  the  de- 
fendants go  into  their  case ;  and  in  order 
to  render  a  witness  competent  produce  a 
release  executed  by  all  of  them ;  this  iti- 
strument  is  to  be  considered  as  in  evi- 
dence for  all  purposes.  Gibbons  v.  WU' 
eor,  Oberry  and  another.  43 

7.  The  defendant  cannot,  in  the  course  of 
the  plaintiff's  evidence,  cross-examine 
the  plaintiffs  witnesses  as  to  the  con- 
tents or  written  documents,  although  n^ 
tice  has  been  given  to  the  plaintiff  to  pro- 
duce them  and  he  refnses  to  produce 
them  in  that  stage  of  the  cause.  Side, 
wayt  V.  Dyaon  and  another.  4t 

8.  In  an  action  by  A.  against  B.  for  falsely 
representing  C.  as  trustworthy,  in  conse- 
quence of  whieh  A.  gave  credit  to  C^ 
the  latter  is  a  competent  witness.  Smiik 
y.  Hartie,  47 

9.  In  an  action  of  tort  against  a  minor  for 
the  negligence  of  his  agent,  {oembk)  his 
gnrdian  oannoi  render  the  agent  oonu 
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petent  by  releasng  him.  Fraatr  7. 
Monk.  41 

10.  A  defendant  who  has  worked  coal- 
mines without  interraption,  in  pursuance 
of  an  agreement  with  the  owner,  cannot, 
upon  the  trial  of  an  action  against  him 
for  a  breach  of  the  agreement,  compel  a 
third  person  to  produce  his  title-deeds, 
by  virtue  of  which  he  is  entitled  to  the 
legal  estate,  in  which  the  premises  are 
situated,  as  a  trastee*  Rooerk  v.  Simjh- 
•on.  203 

U.  Upon  the  qnestion  whether  A,,  after 
executing  a  conveyance  of  property  to 
trustees  for  the  benefit  of  his  wife,  had 
the  disposition  of  the  property,  evidence 
of  his  making  an  assignment  of  it,  is  not 
admissible  against  the  trustees,  unless 
they  were  privy  to  it,  or  unless  the  pro- 
perty was  delivered,  and  the  assignment 
acted  upon. — SemUe,  a  letter  written  by 
an  attorney  to  his  client,  and  produced 
with  the  client's  signature  indorsed  upon 
it,  is  evidence  against  the  client^Where 
the  question  is  as  to  the  solvency  of  a 
party  at  a  particular  time,  the  general 
result  as  collected  from  sufficient  sources 
may  be  given  in  evidence. — And  StmbU, 
the  accounts  rendered  by  a  bankrupt  of 
his  affairs  to  the  commissioners  are  com- 
petent sources.  Meyer  v.  Seflon  and 
oihen.  274 

12.  In  order  to  warrant  the  admission  of  a 
deposition  of  the  deceased  against  the 
prisoner,  on  an  indictment  for  murder,  it 
is  not  necessary  that  the  prisoner  should 
have  been  present  the  whole  of  the  time 
during  which  the  deposition  was  taken, 
the  deponent,  having  been  re-sworn  in 
the  presence  of  the  prisoner,  and  the  part 
of  the  deposition,  which  had  already  been 
taken,  having  been  read  over  to  the  pri- 
soner and  sworn  by  the  deponent  to  be 
true.    Rex  v.  Stnith,  208 

13.  The  opinion  of  one  conversant  in  the 
business  of  insurance,  as  a  matter  of 
judgment,  whether  the  communication 
of  particular  facts  would  have  enhanced 
the  premium  is  admissible  evidence ;  but 
he  cannot  be  asked  what  he  himself 
would  have  done  in  the  particular  case. 
BertAon  and  another  v.  Laughman.       258 

14.  A  copy  of  a  judgment  in  the  Supreme 
Court  o(  Jamaica,  made  by  the  chief  clerk 
of  the  court,  is  not  receivable  in  evidence 
here,  although  it  appears  that  suchjcopies 
are  usually  received  as  evidence  in  the 
island  of  Jamaiau  AppUian  r.  Lard 
Braybrook,  6 

16.  Evidence  that  the  plaintiff,  in  an  action 
for  pirating  a  musical  work,  acquiesced 
in  the  defendant's  publication  of  it  six 
years  ago,  does  not  prove  that  the  plain, 
tiff  has  transferred  his  interest  in  the 
eopyright — A  receipt  given  by  the  plain- 
tiff for  money  received  by  him  as  thei 
price  of  the  copyright,  will  not  preclude  J 
Vol.  111.— 70. 


the  plaintiff  from  maintaining  the  aotiou. 
Laiour  v.  Biand  and  another.  882 

16.  Evidence  that  the  son  of  the  defendant; 
a  minor,  has  in  three  or  four  instances 
signed  bills  of  exchange  for  his  father,  is 
sufficient,  in  an  action  against  the  father 
on  a  guarantee,  to  warrant  the  reading 
of  an  instrument,  purporting  to  be  a 
guarantee  by  the  father  iu  the  hand-writ* 
ing  of  the  son.     Watkina  v.  Vince,      368 

17.  In  trespass  q,  e./.  the  defence  is,  that 
M.  P,  was  the  owner  of  the  toeua  in  quo, 
and  that  the  defendant  entered,  by  the 
direction  of  Af.  P.,  a  declaration  by  M,  P. 
made  subsequent  to  the  act  complained 
of  is  inadmissible.  Garr  and  another  v. 
Fletcher,  71 

18.  A  great  number  of  placards  announc- 
ing a  public  meeting  in  Spa  Fieida  hav- 
ing been  printed,  the  prisoner  takes 
twenty-five  of  them  away  from  the  prin- 
ter's, one  of  the  remaining  placards  may 
be  read  without  any  preparatory  evi- 
dence as  to  the  original  manuscript,  and 
without  notice  to  the  prisoner  to  produce 
the  twenty-five  copies.    Rex  v.  Watmm* 

129 

19.  In  order  to  indentify  a  person  in  court 
with  one  whom  the  witness  has  described, 
the  attention  of  the  witness  may  be  di- 
rected to  the  person  in  court,  and  he  may 
be  asked  whether  that  is  the  person  of 
whom  he  has  spoken.    Rex  v.  Watmn, 

128 

20.  Papers  found  in  the  lodgings  of  a  co- 
conspirator at  a  period  subsequent  to  the 
apprehension  of  the  prisoner  may  be 
read  in  evidence,  although  no  abaoluU 
proof  be  given  of  their  previous  exist- 
ence, where  strong  presumption  exists 
that  the  lodgings  had  not  been  entered 
by  any  one  in  the  interval  between  the 
apprehension  and  the  finding,  and  where 
the  papers  are  intimately  connected  with 
the  objects  of  the  conspiracy  as  detailed 
in  evidence.    Rex  v.  \vatmn»  140 

21.  A  witness  for  the  Crown  cannot,  on 
cross-examination,  be  compelled  to  state 
through  what  channel  he  made  a  disclo- 
sure to  government,  either  immediately 
or  mediately.    Rex  v.  Wataon,  136 

22.  In  an  action  by  one  defendant  in  as- 
sumpsit against  a  co-defendant,  the  poetea 
is  evidence  to  prove  the  amount  of  the 
damages;  but  {acmble)  the  indorsement 
of  the  costs,  with  the  master's  allocatur 
on  the  poBteot  is  not  sufficient  to  entitle 
the  plamtiff  to  recover  half  of  the  costs, 
without  producing  the  judgment  Fo§ter 
V.  Comptan,  364 

23.  In  treason  and  felony,  evidence  may  be 
given  of  the  finding  articles  secreted,  al- 
though they  were  found  at  a  time  su^#te> 
quent  to  the  prisoners*  apprehension. 
Rtx  v.  WaUon.  i37 

24.  Where  a  minor  sues  by  his  guardian, 
the  declaratiMi- of  the  guardian  is  aoc 
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eridence  agmtnst  the  plaintifl.    CowUng 
T.  Eiy,  366 

55.  The  evidence  which  a  person  has  given 
before  a  committee  of  the  House  of  Com- 
mons, is  aAerwards  admissible  against 
him  on  a  criminal  charge.  Rex  v.  Jtfer- 
€eivn,  366 

56.  As  against  the  master  of  a  vessel  in  an 
action  for  not  safely  conveying  goods  to 
a  foreign  port  consigned  to  the  plaintiffs, 
evidence  that  the  goods  were  seized  in 
another  foreign  port  by  the.  government 
coupled  with  a  letter  of  the  defendants, 
in  which  he  acknowledges  that  he  is  ac- 
countable for  the  goods,  is  sufficient  to, 
warrant  the  jury  in  finding  for  the  plain- 
tiffs without  any  further  proof  of  the 
cause  of  seizure^— Variance.    CuUen  and 

'  another  v.  Mae  Alpine.  652 

57.  The  presumption  is,  that  the  waste  land 
which  adjoins  to  a  road,  belongs  to  the 
owner  of  the  adjoining  freehold,  and  not 
to  the  lord  of  the  manor.— General  evi- 
dence of  title  to  such  wastes :  Sembk, 
reputation  atone  is  admiaeible  evidence 
to  prove  the  exiMtence  of  a  manor  with- 
out any  proof  of  the  actual  exercise  of 
any  manorial  right  Sieeiv,  Priekeit  and 
4dhen.  463 

S8*  A  witness  having  been  called  into  the 
box  and  sworn  in  the  course  of  a  prose- 
cution for  a  misdemeanor,  produces  a 
document,  but  is  not  examined.  The  de- 
fendant is  entitled  to  cross-examine.  Rex 
V.  Brooke.  473 

In  order  to  prove  the  order  of  the  In- 
solvent Debtor's  Court  for  the  discharge 
of  a  debtor,  it  is  not  sufficient  to  produce 
and  prove  the  order  to  the  marshal  for 
the  discharge  of  the  debtor,  reciting  the 
judgment.  The  original  entry  of  the 
judgment  by  the  court  ought  to  be  pro- 
duced. Due  on  the  denUse  of  Robinwn  v. 
Barton,  473 

An  entry  by  A,  at  the  Excise  office,  of 
premises  for  the  keeping  of  beer  for 
home  consumption  and  exportation,  in 
the  name  of  himself,  B.  and  C,  is  con- 
clusive against  A,  as  far  as  regards  the 
crown,  but  is  not  conclusive  with  respect 
to  other  parties.  EUii  and  another  v. 
Watson  and  two  othen.  478 

EXECUTION. 

Although  A.  cohabits  with  B.,  and  assumes 
his  name  and  passes  for  his  wife,  and 
permits  him  to  appear  to  be  the  owner 
of  the  furniture  of  the  house  in  which 
they  live,  the  furniture,  being  her  pro- 
perty, is  not  liable  to  be  taken  under  an 
'  execution  against  B*  Edwards  v.  Bridges 
mnd  another.  396 

EXECUTOR. 
See  AsMivitrmATOB. 


F. 


FELONY 

I.  The  horse-mail  bags  being  left  by  th« 
mail  rider,  after  he  had  taken  possession 
of  them  for  a  temporary  purpose  for  twc 
minutes,  were  stolen  during  his  absence 
the  case  is  within  the  stat  6S  O.  8,  c. 
143.  §  3.    RexY.  Robinson.  485 

3.  After  the  examination  of  a  prisoner  be- 
fore a  magistrate,  upon  a  charge  of  fe* 
lony  has  been  taken  by  the  magistrate's 
clerk,  it  is  read  over  to  him,  and  he  is 
told  that  he  may  sign  it  or  not,  as  he 
chooses;  having  declined  to  sign  it,  the 
examination  cannot  be  read  in  evidence. 
Rex  V.  Telieoie.  483 

FOREIGN  JUDGMENT. 
Su  EviDsircs. 

FOREIGN  SENTENCE. 

Su  EVIDIVGS. 

FORM  OF  ACTION. 
See  Tbispabb. 

FRAUDS,  STATUTE  OF. 

I.  The  defendant  being  tenant  to  the  plain- 
tiff of  certain  rooms  in  his  house,  at  s 
rent  payable  quarterly,  a  mere  parol 
agreement  in  the  middle  of  a  quarter  to 
determine  the  tenancy  is  not  binding. 
Thomson  v.  Wilson.  379 

3.  A  landlord  having  authorised  a  distress 
for  rent,  is  liable  for  the  necessary  ex- 
penses, and  although  the  plaintiff  was 
sent  by  the  defendant  to  take  possession 
of  the  goods  distrained,  who  promised  to 
pay  him,  the  latter  will  not  be  liable 
without  a  note  in  writing.  Cobnan  v. 
Ejfles.  63 


GOODS  SOLD. 

Proof  that  the  plaintiff  sent  goods  to  the 
defendant,  resident  in  a  foreign  country, 
upon  the  order  of  merchants  residing  in 
London,  and  that  the  defendant  received 
and  used  the  goods,  is  prima  facie  evi- 
dence of  goods  sold  ana  delivered  to  the 
defendant  Bennett  and  anoiher  t.  Btn» 
derson,  650 

GUARANTEE. 

1.  A  guarantee  for  the  payment  of  goods, 
supplied  to  a  third  person,  given  on  the 
7th,  will  cover  gooas  contracted  for  on 
the  6th,  but  not  delivered  till  the  7th,  and 
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then  sapplied  on  the  credit  of  the  gna* 
rantee.    Simnumt  and  oihen  v.  Keating. 

426 

S.  The  defendant  agrees  to  guarantee  the 
plain  tiff  against  any  loss  in  case  his  son 
shall  become  bankrupt,  and  alleges  in 
his  declaration  that  his  son  has  twcome 
a  bankrupt,  he  is  bound  to  show  that  a 
commission  of  bankrupt  has  been  sued 
ouL    BuOulty  T.  Lord,  406 

3.  In  an  action  on  a  guarantee,  the  plaintiff 
gives  in  evidence  a  letter  in  the  hand- 
writing of  the  defendant,  but  without  date, 
in  which  the  latter  states,  *<I  have  no  ob- 
jection to  guarantee  the  payment  of  the 
rent,  as  far  as  that  of  each  quarter,  dur- 
ing Mr.  T.  Hanr«  continuance  in  posses- 
sion.** He  also  proves  that  T,  Want 
rented  certain  premises  from  him.  ThiA 
is  not  sufficient,  without  showing  that  the 
plaintiff  accepted  the  defendant's  offer. 
Symmom  v.  Want,  871 


H. 


HORSE. 

Roaring  constitutes  unsoundness  in  a  horse. 
OnthwY.EamUm  81 

HUNDRED. 

1.  A  house,  part  of  which  is  occupied  by 
the  plaintiff  as  a  shop,  and  the  remainder 
of  which  is  occupied  by  lodgers,  no  part 
of  his  family  sleeping  therein,  is  a  dwell- 
ing- house,  within  the  protection  of  the 
Stat.  I  G.  1.  St  3.  c.  5.  Rta  v.  Wood  and 
another,  269 

2.  If  a  mob  attack  a  house  with  intent  to 
liberate  a  person  in  cutody  in  that  house, 
or  to  pull  the  house  down  in  case  he  be 
not  delivered  up,  and  proceed  to  acts  of 
violence,  this  is  a  sufficient  beginning  to 
demolish,  as  far  as  intention  goes  to  en- 
title the  owner  to  his  remedy 'against  the 
hundred,  under  the  stat  1  G.  1.  sL  2.  c.  5. 
—Damages  may  be  recovered  in  respect 
of  guns  found  in  the  house,  and  used  and 
damaged  in  the  course  of  demolition— 
But  not  in  respect  of  guns  stolen  by  the 
mob.  BeekwUh  v.  Wood  and  another,  263 

8.  In  an  action  against  the  hundred,  on  the 
stat.,  to  recover  damages  for  mischief 
done  to  a  dwelling-housie  by  a  mob,  it  is 
not  necessary  to  show,  that  the  object  of 
the  mob  was  seditious.  Clarke  v.  Burdett, 
Bart,  and  another.  604 


for  a  conspiracy  against  their  employers. 
Bex  V.  Ferguson  €md  Edge.  489 

2.  The  court  of  Ntei  Priue  will  not  notice 
objections  to  an  indictment  upon  the  trial, 
which  fully  appear  on  the  record.  Bex 
V.  Sottter,  423 

8.  An  indictment  for  a  misdemeanor,  con« 
taioing  several  counts,  alleging  several 
misdemeanors  of  the  same  kind  on  the 
same  day,  the  prosecutor  may  give  evi« 
dence  of  such  misdemeanors  on  different 
days.    Bex  r.  Levy  and  othere.  458 

INFANT. 

1.  An  account  stated  by  an  infant  is  not 
evidence  after  he  attains  his  age,  even  to 
show  that  he  has  been  supplied  with  the 
necessaries  mentioned  in  the  account 
Ingledew  v.  Douglas,  86 

2.  Where  a  minor  orders  articles  which 
are  necessary  and  suitable  to  his  situa* 
tion  in  life,  it  is  a  question  for  the  jury, 
under  all  the  circumstances  of  the  ease, 
whether  they  can  infer  an  authoiity  given 
to  that  effect  by  the  father.  Bdber  v. 
Keen,  601 


INDICTMENT. 
1  Form  of  an  indictment  against  workmen 


LANDLORD  AND  TENANT. 

1.  A,f  by  parol,  lets  a  house  to  B.,  who  un« 
derleis  to  C,  A,,  with  B."^  assent,  accepts 
C,  as  his  tenant,  and  receives  rent  from 
him ;  A,  cannot  afterwards  recover 
against  B,,  since  the  privity  of  estate  is 
destroyed.     TTiomaa  v.  Cooke,  408 

2.  Sembte, — ^An  agreement  between  a  land- 
lord and  a  tenant  from  year  to  year,  that 
another  tenant  shall  be  substituted  in  his 
place,  who  is  accordingly  substituted, 
determines  the  tenancy  of  the  first  tenant 
Stone  v.  Whiting  235 

3.  A  landlord,  under  a  covenant  in  a  lease 
to  pay  the  land-tax,  is  bound  to  pay  the 
land-tax  in  proportion  to  the  quantum  of 
rent  only.     Whitfield  v.  Brundwood,    440 

LIBEL. 

1.  Under  the  plea  of  not  guilty  to  a  declare 
tion  for  a  libel,  the  plaintiff,  cannot  gp 
into  evidence  to  show  that  the  allegations 
in  the  libel  are  false. 

Neither  can  he  give  in  evidence  subse> 
quent  declarations  by  the  defendant 
where  the  intention  of  the  publication  i» 
not  equivocal. 

The  editor  of  one  public  newspaper  is  not 
justified  in  attacks  upon  the  private 
character  of  the  writer  of  another  putrfio 
newspaper.    Stuart  v.  iMvetL  93 

2.  An  advertisement  in  a  public  paper, 
strongly  reflecting  upon  the  character  of 
an  individual  who  has  been  declared 
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bai»tcnipt  is  libellous,  althoogh  pabtisbed 
with  the  avowed  intention  of  convening 
a.  meeting  of  the  creditors  for  the  pur- 
pose of  consulting  upon  the  measures, 
proper  to  be  adopted  for  their  own  se> 
curity,  if  the  legal  object  might  have  been 
attained  by  means  less  injurious.  Brown 
V.  Cfwmt.  297 

3.  Action  for  a  libel  contained  in  a  letter 
written  by  the  defendant  to  the  plaintiff; 

{iroof  that  the  defendant  knew  that  the 
etters  sent  to  the  plaintiff,  were  usually 
opened  by  his  clerk,  is  evidence  to  go  to 
the  jury  of  the  defendant's  intention  that 
the  letter  should  be  read  by  a  third  per- 
•00.    Ddaaroix  v.  Theotnai*  63 

46  An  indictment  for  a  libel  reflecting  upon 
the  prosecutor  in  his  profession  as  a 
solicitor,  and  which  has  been  sent  to  the 
prosecutor  only,  ought  to  be  alleged 
to  have  been  sent  with  intent  to  provoke 
and  excite  the  prosecutor  to  a  breach  of 
the  peace,  and  should  not  be  alleged  with 
intent  to  injure  the  prosecutor  in  his 
profession.    Rex  v.  Wagtnar.  345 

LIEN. 

A.  sells  to  B,  a  carriage,  to  be  paid  for 
partly  by  a  bill  upon  the  delivery,  and 
partly  by  a  bill  at  a  future  day,  and  B. 
neglecting  to  take  the  carriage,  A.  obtains 
a  verdict  against  him  for  goods  bargained 
and  sold.  Until  the  amount  is  paid  \jo  A^ 
be  has  a  lien  upon  the  carriage,  and  the 
sheriff  cannot  seize  it  under  2^  JL  fa, 
against  the  goods  of  B.  HouldUeh  and 
another  v.  Deaanges  and  anoihtr.  337 

LIMITATIONS,  STATUTE  OF. 

1.  A  promise  by  a  defendant  to  pay  a  debt 
by  instalments,  when  he  is  able,  is  suffi- 
cient to  take  a  case  out  of  the  statute  of 
limitations  without  proof  of  time  being 
given,  or  of  the  ability  of  the  party. 
jHiompeon  v.  Osborne*  98 

X.  A  debtor  executes  a  warrant  of  attorney 
to  his  creditor  to  confess  judgment  for 
the  balance  of  account  as  then  staled  be- 
tween them.  The  warrant  of  attorney  is 
not  a  speciality,  which  takes  the  case  out 
of  the  statute  of  limitations.  Clarke  v. 
•  Figes.  234 

3.  By  the  demise  of  a  messuage  with  all 
rooms  and  chambers  thereto  belonging 
and  appertaining,  is  to  be  understood  all 
that  is  occupied  together,  as  the  entire 
messuage  at  one  and  the  same  time.  And 
therefore  such  a  demise  will  not  compre- 
hend a  room,  which  had  once  formed 
Sart  of  the  messuage,  but  which  had 
een  separated  from  it  by  means  of  a 
wooden  partition,  and  had  not  been  oc- 
cupied with  it  for  many  years  previous 
to  the  demise.    Kerdakt  v.  White,      508 


M. 


MALICIOUS  STABBING.     . 

In  ordir  to  make  the  killing  a  bailiff,  in  r^ 
sistlftg  the  execution  of  mesne  procet s 
in  a  civil  action,  amount  to  murder,  it 
seems  to  be  necessary  to  prove  the  wrii 
as  well  as  the  sheriff's  warrant  to  the 
bailiff.  — And  such  homicide  will  not 
amount  to  murder,  if  tiie  bailiff  attempt 
to  execute  a  writ  without  a  non  omittaa 
clause  within  an  exclusive  liberty.  JUx 
V.  Mead  and  another* 


N- 


TiEGLIGENCE. 

The  owner  of  a  barge  upon  the  Thames 
lends  it  to  another,  who  navigates  it  with 
his  own  men,  who  are  guilty  of  negli- 
gence,  in  consequence  of  which  mis- 
chief is  done ;  {eemble,)  the  owner  is  not 

.    liable.    Scott  v.  Scott  and  others.  438 

NOTICE  TO  PRODUCE. 

A.,  as  surety  for  B.,  binds  himself  to  pay 
to  C  the  balance  of  account  between  A. 
and  C,  within  the  space  of  six  months 
after  notice.  In  an  action  by  C  against 
il.,  parol  evidence  of  such  notice  cannot 
be  given  without  proof  of  the  usual  no- 
tice io  produce  it.  Chrave  and  another  ▼• 
Ware.  174 

NUISANCE. 

L  corporation  being  the  conservators  of  a 
river,  and  owners  of  the  soil  between 
high  and  low  water  mark,  cannot  au- 
thorise a  lessee  to  erect  a  wharf  there» 
which  produces  inconvenience  to  the 
public  in  the  use  of  the  river  for  the 
purposes,  of  navigation.  Rex  v.  Lord 
Grotvenor  and  othere.  ftll 


P. 


PARTNBRa 

1.  After  the  dissolution  of  partnership  be 
tween  A.  and  0.,  and  the  advertisement 
of  it  in  the  Gazette,  if.  accepts  a  bill, 
bearing  a  date  previous  to  the  dissolu- 
tion for  the  accommodation  of  a  third 
person  who  indorses  it  for  value,  0.  who 
permits  his  name  to  remain  over  the 
shop  in  the  Poultry,  as  a  member  of  the 
firm,  till  after  the  dissolution  of  partner 
ship  and  notice  of  it,  and  indorsement  of 
the  bill,  is  liable  as  partner  to  a  bona 
J!de  holder.  WitliamM  and  another  v* 
Keate  and  Archer,  39^ 
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t.  One  co-partner  cannot  bind  another  by 
drawing  a  bill  in  the  name  of  the  firm  for 
the  discharge  of  bis  own  priraie  debt, 
withont  the  knowledge  of  his  co-partner; 
and  this  defence  may  be  set  np  by  the 
latter  in  an  action  by  the  indorsee  of  the 
bill,  without  giving  any  notice  of  his  in- 
tention to  dispute  the  consideration. 
Green  v.  Deakin  and  oiharw.  847 

•S.  Upon  the  dissolution  of  partnership  be- 
tween the  plaintiffs  A.  and  B,  it  is  agreed 
that  the  joint  debts  shall  be  receivnl  by 
Cn  an  agent  appointed  by  both,  for  the 
discharge  of  their  joint  debts.  The  de- 
fendant accedes  to  this  arrangement; 
but  afterwards  A.  countermands  the  au- 
thority to  C,  and  demands  the  debt  from 
the  defendant,  which  he  pays ;  A*  and  B. 
cannot  afterwards  maintain  an  action  for 
the  debt.    Bridow  and  i  crier  r.  Taylor, 

60 

4.  One  of  sereral  partners,  as  brewers, 
transfers  the  premises  to  A^  who  buys 
books  and  carries  on  the  same  business 
there ;  the  other  partners  are  not  entitled 
to  the  possession  of  these  books,  the 
contents  of  which  do  not  relate  to  any 
entries  anterior  to  A.*»  entry.  Dort  v. 
Wilkinaon  and  Spurvey,  287 

6.  The  plaintiff  holding  a  bill  of  exchange 
as  a  security  from  three  partners  after 
the  dissolution  of  the  co-partnership,  and 
after  the  bankruptcy  of  one  of  them, 
takes  the  notes  of  one  of  them  as  a  col- 
lateral security  without  the  knowledge 
of  the  other  partners,  and  retains  the 
original  security  in  his  hands,  this  does 
not  discharge  the  other  partners.  Bed' 
ford  V.  Deakin  and  others,  178 

6.  If  a  partner  who  executes  a  charter- 
party  by  the  terms  of  the  instrument,  in 
the  commencement  of  it,  professes  to 
contract  for  himself  and  his  partner  A., 
A.  will  be  bound  although  all  the  stipu- 
lations and  obligations  in  the  remaining 
part  of  instrument  are  made  in  the  name 
of  the  said  freighter,  Thomaa  v.  Clarke 
and  Todd.  451 

7.  Where  goods  are  ordered  by  one  mem- 
ber of  a  club  for  the  benefit  of  all,  every 
member,  who  either  concurs  in  the  order 
or  subsequently  assents  to  it,  is  liable, 
although  the  member  who  ordered  the 
goods  IS  made  the  debtor  in  the  plaintiff's 
books  and  the  bill  is  sent  to  him,  unless 
it  clearly  appear  that  the  plaintiff  meant 
to  give  credit  to  that  member  only.  !>&- 
launcy  v.  Strickland.  416 

And  me  Brissirci. 


PATENT. 

A  brush  differing  from  a  common  one  in 
no  c  ther  respect  than  in  the  circumstance 
that  the  hairs  or  bristles  are  purposely 
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made  of  meqiial  lengths,  is  improperly 
described  in  a  patent  for  a  new  inven- 
tion as  a  tapering  brush.    Rex  ^.Mdealf. 

249 

PAYMENT  OP  MONEY  INTO  COURT. 

1.  A.  having  a  legal  claim  against  B.  on 
bills  of  exchange  accepted  by  B.,  and 
having  also  possession  of  a  deed  of 
mortgage,  executed  by  B.  to  a  third  per- 
son, of  which  he  might  compel  an  as- 
signment in  equity ;  B.  pays  money  to  A* 
on  account,  without  prejudice  to  his 
claim  on  any  securities.  The  law. ap- 
plies the  payment  to  the  bills  of  ex- 
change.   Bireh  and  another  v.  Tebbutt,  74 

2.  Goods  having  t>een  sold  to  the  defendant 
by  sample,  at  a  stipulated  price,  he  can- 
not, after  payment  of  money  into  courts 
in  an  action  of  indehiiatue  oBsumpnitt  ix|^ 
sist  upon  any  defect  in  the  goods,  sino« 
by  the  payment  of  money  into  court,  he 
admits  the  original  contfacL  If  a  pur- 
chaser mean  to  insist  on  such  an  objeo- 
tion,  he  ought  to  return  the  goods.  L^- 
gett  V.  Cooper.  103 

POLICY. 

1.  After  a  total  loss  and  adjustment  within 
a  month,  and  whilst  the  policy  remains 
in  the  hands  of  the  broker,  the  initials  of 
the  insurer  are  struck  out  of  the  adjust- 
ment to  indicate  payment,  and  the  broker 
debits  the  insurer  with  the  loss ;  the  in- 
surer is  still  liable  to  the  assured.  Felt 
V.  Pratt.  67 

2.  A  policy  of  insurance  from  Calmar  to 
Portsmouth  in  altered  with  the  consent 
of  some  of  the  underwriters,  by  inserting 
the  Words  or  Weymouth  after  Portsmouth, 
the  plaintiff  cannot  recover  on  the  altered 
policy  against  an  underwriter,  who  was 
ignorant  of  the  alteration  when  it  was 
made,  even  although  upon  being  informed 
of  the  alteration,  he  said  that  he  would 
not  take  advantage  of  iL  Campbell  v. 
Christie.  64 

3.  An  action  cannot  be  maintained  on  a 
policy  of  insurance,  where  the  plaintiff*s 
interest  is  founded  on  a  bottomry  bond 
made  jointly  to  the  plaintiff  and  another, 
although  they  are  general  partners  in' 
trade.     Bverth  v.  Blaekbume.  66 

4.  Insurance  on  freight  on  a  voyage  from 
A.  to  B.f  a  second  insurance  on  freight 
valued  at  10,000/1  on  a  voyage  from  A. 
to  B.,  and  thence  to  C,  with  a  memoran- 
dum that  if  the  ship  should  be  lost  at  B., 
a  settlement  should  be  made  as  if  she 
had  had  on  board  an  entire  freight  to  C. 
The  ship  earns  freight  to  the  amount  of 
2500t  on  her  voyage  from  A.  to  B.,  and 
is  lost  at  Bn  the  assured  cannut  recover 
for  a  greater  loss  than  7500il  Robertson 
V.  Marjoribanks*  673 


&68 


INDEX. 


POOR'S  RATE. 

One  who  occapies  a  hoase  as  surveyor  to 
the  navigatioo  of  the  river  2>e,  iiDder  the 
trustees  of  that  river,  held  to  be  liable  for 
poor's  rates,  although  by  act  of  parlia- 
ment the  tolls,  &Cn  are  exempted  from 
being  rated,  and  although  the  trustees 
have  no  beneficial  interest,  but  act  for  the 
public.    — —  V.  Arnuirong  and  olher$, 

PRACTICE. 

1.  Where  the  declaration  contained  thirty 
counts  on  fifteen  bills  of  exchange,  the 
Court  at  iViM  Priua  refused  to  compel  the 
plaintifl!'  to  select  fifteen  of  the  counts  on 
which  to  take  his  verdict.  Fergtuon  and 
otken  V.  Clarke.  442 

S.  After  a  plaintiff  in  the  course  of  a  cause 
has  submitted  to  be  nonsuited,  the  counsel 
for  the  defendant  cannot  put  any  further 
question  to  a  witness.  Jonu  v.  ffalL  605 

8.  Practice  as  to  the  opening  andi  replying 
of  counsel  in  trespass.  JaA$on  v.  Haiceih. 

518 

PRINCIPAL  AND  AGENT. 

1.  A  proctor  may  recover  for  business  done 
for  the  defendant  by  his  clerk,  although 
the  defendant  apprehended  that  the  clerk 
was  the  principal,  he  acting  as  the  prin- 
cipal, and  never  disclosing  the  name  of 
his  employer,  provided  no  prejudice 
arises  to  the  defendant  from  the  conceal- 
ment— An  agreement  between  a  proctor 
and  his  clerk,  to  pay  the  latter  a  salary 
amounting  to  half  the  annual  average 
profits  of  the  last  three  years,  is  not  an 
evasion  of  the  statute.    Grojan  v.  V/adt, 

^  If  a  vessel  be  so  shattered  by  a  storm 
that  in  the  opinion  of  the  master,  who  exer- 
cises a  fair  and  honest  discretion  on  the 
subject,  she  cannot,  without  imminent 
peril  to  the  lives  of  the  crew,  proceed  on 
her  voyage,  and  cannot  be  repaired  but 
at  an  expense  exceeding  the  amount  of  a 
total  loss,  and  he  accordingly  abandons 
and  sells  her,  the  owner  may  recover 
from  the  insurer  as  for  a  total  loss, 
althoagh  it  eventually  turns  out  to  be 
possible  that  the  vessel  might  have  pro- 
ceeded.   Robertson  v.  Caruihere,         671 
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SEAMAN'S  WAGES. 

A  seaman  is  restricted  by  the  ship's  articles 
from  demanding  his  wages  until  the  ex- 
piration of  twenty  days  after  the  ship's 
arrival  at  her  destined  port,  and  the  de- 
livery of  her  cargo :  Held,  that  although 
the  seaman  had  commenced  his  action 


before  the  expiration  of  the  twenty  days, 
he  might  still  recover  a  sum  which  tha 
captain  had  admitted  to  be  due  to  him 
for  wages,  an<(  which  he  had  offered  to 
pay  him.     White  v.  MattUon,  385 

SHERIFF. 

I.  The  return  purporting  to  be  made  by  a 
lord  of  a  manor  to  the  sherifif's  mandate 
to  levy  under  a  writ  of  fieri  faeuu^  is 
prima  fade  evidence  that  the  person 
whose  return  it  purports  to  be  is  the  lord 
of  the  manor^ — Evidence  that  the  person 
who  actually  made  the  return,  has  acted  as 
bailiff  to  the  lord  of  the  manor  for  sixteen 
years,  and  during  that  time  has  made  the 
returns  for  the  lord  of  the  manor,  is  suf> 
ficient  to  charge  the  lord  of  the  manor 
with  the  acts  of  the  bailiff. — ^In  an  action 
against  the  sheriff  for  a  false  return  of 
nulla  bona  to  a  writ  of  fieri  fadoMj  the 
sheriff  cannot  go  into  circumstantial  evi- 
dence to  impeach  the  judgment  on  the 
ground  of  a  collateral  fraud. — ^In  an  ac- 
tion against  the  sheriff  for  not  selling  the 
joint  property  of  A,  and  B.^  under  an  ex- 
ecution against  the  goods  of  il.,  (  atmbk) 
half  the  value  of  the  goods  is  the  proper 
measure  of  damages.  Tykr  v.  Dt^  of 
Leede.  S18 

^2.  Proof  of  a  copy  of  a  bailable  writ,  with 
the  name  of  a  sheriff's  officer  indorsed 
upon  it,  is  not  evidence  that  the  sheriff 
appointed  that  oflicer  to  execute  the  writ 
If  a  party  in  a  cause  be  under  the  n^ 
cessity  of  calling  his  real  adversary  in 
the  cause,  (who  is  not  a  party  on  record) 
although  for  the  purpose  of  formal  proof 
only,  he  makes  him  a  witness  for  all  puf^ 
puses,  and  he  may  be  cross«examined  as 
to  the  whole  of  the  case. — A.  gives  credit 
to  B,  C,  who  represents  himself  to  be 
D.  C,  and  sues  out  a  writ  against  D.  C, 
under  which  B,  C.  is  arrested,  the  sheriff 
would  be  justified  in  detaining  B,  C,  but 
is  not  bound  to  do  it.  Morgan  v.  Brydgee 
and  another,  814 

3.  In  an  action  against  the  sheriff,  in  order 
to  connect  him  with  the  act  of  his  bailiff, 
it  is  sufficient  to  produce  the  writ  with 
the  name  of  the  bailiff  indorsed  upon  it, 
in  the  sheriff's  office;  it  being  the  course 
in  the  sheriff's  office  to  indorse  upon  the 
writ  the  name  of  the  bailiff  by  whom  it 
is  to  be  executed.  TeaWy  v.  Gaxoigne,  208 

4.  In  an  action  against  the  sheriff  for  an 
escape  on  mesne  process,  a  copy  of  the 
writ  is  given  in  evidence  by  the  plaintifl^ 
and  the  document  contains  also  a  copy 
of  the  sheriff's  return,  the  defendant  is 
not  entitled  to  have  the  copy  of  the  re- 
turn read  as  part  of  the  document— In 
such  an  action,  the  sheriff's  return  of  a 
rescue  is  not  conclusive.  Adey  v.  Bridget 
and  another*  189 

6.  In  an  action  against  the  sheriff  for  an 
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•scape  on  mesne  process,  an  admission 
9y  the  defeadant  in  the  former  action,  as 
to  his  liability,  is  evidence  against  the 
sheriff.     WJLamt  v,  Bridget  and  another* 

42 

SHIP. 

•m  A  managing  owner  and  part  owner  of  a 
snip  cannot  bind  another  part  owner  by 
effecting  an  insurance  on  the  ship  with- 
out his  authority.  BeUv,  HumphritM  and 
others.  345 

S.  A  factor  for  the  owner  of  a  ship  at  an 
English  port  requests  the  master  to  de- 
liver the  certificate  of  registry  to  hiro,  in 
order  that  he  may  pay  the  tonnage  duties 
at  the  Custom-house.  He  cannot,  having 
thus  obtained  possession  of  the  certifi- 
cate, retain  it  as  a  security  for  the  gen- 
eral balance  due  to  him  as  factor,  in 
respect  of  the  ship.  Burn  and  another  v. 
Brown  and  another.  272 

8.  In  an  action  against  the  owner  of  a  ship, 
for  money  supplied  to  the  captain  at  a 
foreign  port,  it  is  not  sufficient  to  prove 
the  advance  of  a  much  larger  sum  than 
was  necessary  for  the  use  of  the  ship, 
and  an  application  of  part  of  that  sum 
to  such  uses,  and  that  the  residue  was 
placed  to  the  private  account  of  the  cap- 
tain. It  is  essential  to  prove  the  advance 
of  a  specific  sum,  that  it  was  necessary 
for  the  use  of  the  ship,  and  that  it  was 
so  applied  in  fact  Palmer  and  others  v. 
Gooch.  428 

4.  A  contract  is  entered  into  for  the  sale  of 
a  ship,  and  a  quantitv  of  iron  kintlage, 
for  the  sum  of  1600/..  but  eventually  a 
bill  of  sale  is  executed  of  the  ship,  to- 
gether with  all  her  stores,  &c.,  in  the 
usual  form.  In  an  action  of  assumpsit 
on  the  sale  of  the  ship  and  kintlage,  fur 
the  non-delivery  of  the  kintlage,  the  bill 
of  sale  is  the  only  contract  that  can  be 
considered  as  obligatory  on  the  parties, 
and  the  plaintiff  cannot  recover.  Lano 
V.  Neale.  105 

^,  A  captain  of  a  ship  is  not  justified  in 
selling  the  cargo  at  a  foreign  port,  al* 
though  it  be  impossible  to  prosecute  the 
original  voyage,  and  although  a  sale  of 
the  goods  is  the  most  beneficial  course 
for  the  owner.  Wilson  v.  Millar  and 
others.  1 

SLANDER. 

1.  In  an  action  for  slander  it  is  alleged, 
that  the  words  were  spoken  of  and  con- 
cerning certain  soap,  alleged  by  A,  B,  to 
have  been  stolen.  The  declaration  is 
not  supported  by  evidence  that  the  words 
were  spoken  concerning  certain  soap  al- 
leged by  A,  B,  to  have  been  taken  oat  of 
hUyard.    Shepherd  y.  Bliss  and  his  Wife. 

510 

3.  In  an  action  for  slander,  words  are  given 


in  evidence  in  order  to  prove  malice, 
which  are  not  stated  in  the  declaration, 
the  defendant  may  prove  the  truth  of  such 
words.     Wame  v.  ChadwelL  457 

SPECIAL  JURY. 

If  a  defendant  who  has  obtained  and  served 
a  rule  for  a  special  jury,  take  no  further 
steps  upon  it,  the  plaintiff  will  be  en- 
titled to  have  the  cause  tried  in  its  re* 
gular  order,  as  a  common  jury  cause, 
and  the  Court  will  not  aderwards  relieve 
the  defendant,  except  under  very  special 
circumstances.  Farren  and  another  v. 
Richards  and  another,  369 

STAGE  COACHES. 

A  parcel  delivered  to  the  driver  of  a  stage 
coach,  to  be  carried  is  lost,  the  master 
and  not  the  servant  is  responsible.  H7/- 
liams  V.  Cranston.  83 

STAMP. 

1.  After  breach  of  a  contract  for  the  sale 
and  delivery  of  goods,  the  defendant  en* 
ters  into  a  fresh  agreement  in  writing,  to 
cancel  the  former  agreement;  and  for 
the  future  sale  of  goods  upon  different 
terms,  the  second  agreement  relates  to 
the  sale  of  goods,  and  does  not  require 
an  agreement  stamp.  Whit  worth  v.  Crock' 
ett  and  another,  43 1 

2.  Where  the  agreement  on  which  the  ac- 
tion is  brought,  is  contained  in  a  pros- 
pectus of  terms  delivered  by  the  plain- 
tiff to  the  defendant,  it  is  necessary  to 
get  that  identical  copy  stamped,  which 
has  been  delivered,  and  it  is  not  sufii- 
cient  to  get  another  copy  stamped.  WiU 
liams  V.  Sloughton.  293 

3.  A  letter  read  to  prove  a  contract  of  mar- 
riage need  not  be  stamped.  Orford  v. 
Cole,  351 

4.  A  surgeon  and  apothecary  having  agreed 
with  a  father  to  take  his  son  as  an  ap- 
prentice in  consideration  of  a  premium, 
after  the  son  has  served  for  seven  months, 
the  agreement  is  broken  off  on  account 
of  the  refusal  of  the  former  to  pay  the 
expense  of  the  stamp  fey  the  indentures. 
The  master  cannot  recover  damages  for 
breach  of  the  agreement;  nor  can  he  re- 
cover as  for  the  board  and  lodging  of  the 
son.    Keene  v.  Parsons,  506 

5.  The  value  of  a  stamp  upon  a  bill  of  ex- 
change, under  the  statute  35  G.  3.  c.184. 
sched.  tit.  Bill  of  exchange,  depends 
upon  the  date  upon  the  face  of  the  bill. 
Peaeotk  v.  MurrelL  ,  558 

6.  In  an  action  for  work  and  labor,  a  pro- 
posal on  the  part  of  the  defendant,  which 
was  not  finally  acceded  to,  containing  an 
estimate  of  the  amount  of  the  work, 
may  be  read  in  evidence  by  the  defend- 
ant, although  it  be  not  stamped.  Penni^ 
Jmrd  V.  Hamilton*  475 
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SURETY 

Security  having  be^n  given  by  a  surety  for 
goods  to  be  sapplied  to  his  principal,  and 
not  in  respect  of  a  previoasly  existing 
debt,  goods  are  sabseqaently  supplied, 
and  payments  are  from  time  totiipe  made 
by  the  principal,  in  respect  of  some  of 
which  discount  is  allowed  for  prompt 
payment,  it  is  to  be  inferred  in  favor  of 
the  surety,  that  all  these  payments  were 
intended  in  liquidation  of  the  latter  ac- 
count.   Marry atU  v.  WhiU*  101 


T. 


TREASON. 

1.  An  objection  to  a  witness  on  the  ground 
of  misdescription  must  be  taken  in  the 
first  instance.    Rex  v.  Wat$on.  158 

%  A  witness  in  high  treason  is  described 
in  the  list  delivered  to  the  prisoner  under 
the  statute,  as  lately  abiding  at  a  specified 
place.  Upon  examination  of  the  witness 
upon  the  voir  dire,  it  appears  that  he  has 
had  a  difi*erent  and  later  place  of  resi- 
dence, the  description  is  not  sufiicient. 
Rex  Y.  James  Waimm.  116 

8.  Qu.  whether  seditions  questions  and  an- 
swers found  in  the  possession  of  a  co- 
conspirator, but  not  published  may  not 
from  their  close  connection  with  the  na- 
ture and  object  of  the  conspiracy  be  read 
in  evidence,  although  no  positive  and 
direct  proof  be  given  that  use  was  to  be 
made  of  this  or  any  other  such  instru- 
ment, in  furtherance  of  the  design.  If 
such  positive  evidence  were  to  be  given, 
the  document  would  certainly  be  admis- 
sible.   Rex  V.  Watwn,  141 

4.  Evidence  admitted  of  a  seditious  speech 
spoken  by  the  prisoner,  although  not  set 
out,  in  substance,  as  an  overt  act  Rex 
v.  Waiwn.  132 

6.  An  officer  of  the  Tower  not  permitted  to 
prove  that  a  particular  plan  of  the  Towers 
produced  by  the  defendant  is  a  correct 
one.    Rex  v.  Watson,  148 

TRESPASS. 

I.  ii.  executes  a  warrant  of  attorney  to  B, 
to  enter  up  judgment  and  take  out  execu- 
tion, with  a  defeasance  on  payment  of  a 
certain  sum  of  money.  B^  after  payment 
of  this  money,  enters  up  judgment  and 
takes  A.  in  execution.  A,  moves  the 
court  to  set  aside  the  judgment  and  ex- 
ecution, and  .after  a  rule  nisi  has  been 
obtained,  the  whole  is  referred  to  a  bar- 
rister, who  awards  that  nothing  was  due 
»o  B.  when  he  entered  up  the  judgment, 
and  that  the  judgment  and  warrant  of  at- 
torney shall  be  set  aside.  A^  in  an  action 
of  trespass  and  false  imprisonment 
■gainst  B.,  who  pleads  the  gtneral- issue 


only,  IS  entitled  to  lecorer.    R^g&w  t. 
Popiun.  404 

S.  Commissieners  ofbaalmiptmakeawar- 
rantfor  the  commitment  of  a  bankrupt 
for  refusing  to  be  examined,  the  bank- 
rupt being  already  confined  in  die  King*s 
Bench  under  previous  process,  {semNe) 
the  issuing  of  the  warrant  by  the  com- 
missioners does  not  amount  to  an  im- 
prisonment by  them,  till  the  warrant  is 
m  some  way  operative  to  the  detention 
of  the  pnrtv  independently  of  the  other 
process.  But  if  the  warrant  operate  to 
the  confinement  of  the  party  within  nar- 
rower bounds,  it  is  an  imprisonment  by 
the  commissioners.  Crowley  v.  Xm^ey 
and  others,  361 

3.  In  an  action  for  throwing  poisoned  bariey 
upon  the  plain tiff''8  premises,  in  order  to 
poison  his  poultry,  the  jury  are  not  con- 
fined in  their  verdict  to  the  actual  da* 
mages  sustained,  but  may  consider  the 
malicious  intention  of  the  defendant. 
Sears  v.  Lyons,  317 

4.  In  an  action  of  trespass,  where  the  gene- 
ral issue  is  pleaded,  and  also  special 
pleas  are  pleaded,  alleging  a  clandestine 
removal  to  avoid  a  distress,  the  plaintiff 
ought  to  go  into  the  whole  of  his  case  in 
the  first  instance.  Rees  v.  Smith  and 
others,  81 

5.  In  an  action  for  maliciously  procuring 
the  plaintiff  to  be  arrested  on  a  charge 
of  larcency,  the  defendant  cannot  give 
evidence  to  show  that  the  plaintiff's 
character  was  suspicious,  and  that  bis 
house  had  been  searched  on  former  oc- 
casions.   Newsam  v.  Carr.  60 

6.  In  an  action  against  the  captain  of  an 
East  Indiaman,  for  assaulting  a  gunner's 
mate  a-board  the  ship,  and  causing  him 
to  be  flogged,  it  is  not  competent  to  the 
plaintiff  to  give  evidence  as  to  his  family 
and  connections,  unless  they  were  known 
to  the  defendant  at  the  time.  Rhodes  v 
Jjeaeh,  516 

TROVER. 

1.  Proof  that  the  defendant  in  trover  stated 
that  he  sold  the  property  in  question  on 
the  plaintiff's  account  is  not  prima  facie 
evidence  of  a  conversion.  English  v. 
Charters,  30 

3.  The  hirer  of  a  piano,  who  sends  it  to  an 
auctioneer  to  be  sold,  is  guilty  of  a  coo- 
version;  and  so  is  the  auctioneer  who 
refuses  to  deliver  it  up  unless  the  ex- 
pense incurred  be  first  paid.  Loeoehman 
V.  Maehin,  311 

3.  An  order  for  the  pajrment  of  prise 
money,  under  the  statute  49.  G.  3.  c  1^ 
s.  13,  where  the  certificate  required  by 
the  statute  is  signed  in  blank  by  the 
officers  of  the  ship  on  board  of  which 
the  seaman  is  serving,  and  the  date  iM 
inserted  at  a  subsequent  period  is  irregfr 
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Itr.  And  nmbUt  damages  cannot  be  re- 
eorered  for  the  detention  of  such  an 
order,  by  an  assignee,  for  a  valuable  con 
sideration,  who  describes  it  in  the  decla- 
ration, as  an  order  for  the  payment  of 
money.    Neck  v.  Dougan.  346 

4.  il.,  by  the  direction  <?  B^  purchases  cof- 
fee for  B.,  which  is  to  be  delivered  at 
L^kom,  to  B.'f  order.  The  coffee  is  ac- 
cordingly sent  to  Leghorn,  and  is  sold 
there  by  AJe  agents,  and  by  his  direction. 
B,  may  maintain  trover  against  A,  for 
the  conversion  of  the  coffee,  although  the 
price  has  not  been  actually  tendered  to 
A.    Payne  v.  Brander*  668 

U. 

U8E  AND  OCCUPATION. 

1.  Several  persons  rent  premises  to  be  used 
as  a  Jewish  Synagogue,  the  seats  in 
which  are  let  out  by  an  officer  appointed 
annually,  who  receives  the  rents  and  ap- 
plies them  partly  in  the  payment  of  the 
rent  for  the  premises,  and  partly  for 

feneral  purposes  connected  with  the 
ewish  religion,  the  lessees  may  main- 
tain an  action  for  the  rent  due  from  an- 
occupier  of  a  seat  A  Jewish  synagogue 
is  not  an  illegal  establishment — ^In  an 
action  by  a  surviving  owner  for  use  and 
occupation  of  premises,  it  is  not  suffi- 
cient to  allege  that  the  defendant  held  the 
premises  by  the  sufferance  and  permis- 
sion of  the  surviving  owner  only,  where 
they  were  in  fact  held  under  two  jointly. 
hmd  and  oihert  v.  Simnume,  356 

5.  A,  having  an  equitable  title  to  a  house, 
under  an  agreement  for  the  lease  of  it, 
permits  his  mistress  to  occupy  it,  it  is 
afterwards  agreed  between  them  that 
she  shall  take  up  the  bills  which  he 
has  accepted  in  part  payment  of  the  pur- 
chase-money, and  that  the  lease  shall  be 
assigned  to  her;  she  remains  in  posses- 
sion and  does  not  take  up  the  bills,  and 
marries  the  defendant,  who  occupies  the 
house.  A,  cannot  recover  against  the  de- 
fendant for  use  and  occupation.  JCbo/* 
ing  V.  Bulkely,  419 

USURY. 

A  party  cannot  recover  on  a  new  instru- 
ment which  operates  as  a  security  for 
any  usurious  interest,  although  it  is 
founded  upon  a  new  settlement  of  the 
account  between  the  borrower  and  the 
lender,  and  the  original  securities  have 
been  cancelled.    PmUm  y.  Jadtaon.  S87 

V. 

VARIANCE. 

I.  A  declaration,  alleging  that  the  defend- 
ToL.  ni.-»71. 


ant  undertook  to  deliver  a  parcel  of  goods 
for  the  plaintiff^  is  disproved  by  evi 
dence  of  a  special  agreement  to  deliver 
them  to  the  bearer  of  a  receipt  given  for 
the  goods  at  the  time  of  delivery. 
A  carrier's  receipt  for  goods  is  evidence  of 
the  contract  between  himself  and  the 
owner.    Samuel  v.  Dareh  and  oihere,     60 

3.  See  the  last  marginal  note.  Action  on 
judgment  for  the  non-performance  of 
certain  promises  and  undertakings.  From 
the  record  in  the  former  action  it  appears 
that  the  judgment  was  for  the  non-per* 
formance  of  one  promise  only.  Qu. 
Whether  this  is  a  fatal  variance.  Black 
V.  Lord  Braybrook,  7 

8.  An  introductory  description  in  the  de- 
claration by  the  plaintiffs,  the  payees  of 
a  bill  of  exchange,  in  an  action  against 
the  acceptor,  representing  them  as  the 
executors  and  trustees  of  a  person  de- 
ceased, is  a  mere  surplusage,  and  does 
not  require  proof,  the  bill  being  in  fact 
payable  to  them  in  the  name  of  a  firm 
which  they  had  assumed.  Aguttar  and 
another  v.  Moeee,  499 

4.  In  an  action  on  the  case  for  exhibiting 
an  inscription  opposite  to  the  plaint! ff'*8 
house,  insinuating  that  it  was  a  house  of 
ill-fame,  a  prefatory  allegation  that  the 
plain tifff  carried  on  the  business  of  a  re- 
tailer of  wines  there,  may  be  rejected  as 
surplusage,  there  being  no  allegation  that 
the  publication  was  of  and  concerning 
the  plaintiff*  as  such  retailer  of  wines. 
^paU  V.  MoMaey  and  oihere,  659 

VENDOR  AND  VENDEE. 

1.  Goods  are  delivered  to  a  bailee  on  a  con- 
tract of  a  sale  and  return,  the  bailee  has 
no  authoritv  to  pledge  the  goods.— Appli- 
cation of  the  Stat  31  J.  1.  e.  19.  §  10,  to 
such  a  case.    Deiauney  v.  Barker,      589 

3.  The  purchaser  of  an  annuity  by  the 
Waterho4mdgt  company,  which  is  de- 
scribed as  well  secured,  and  payable 
out  of  the  first  tolls  received,  and  is  not 
described  as  a  redeemable  annuity,  can- 
not afterwards  object  to  the  completion 
of  the  purchase,  on  the  ground  of  mis- 
description, provided  the  annuity  has 
been  eranted  in  conformity  with  the  act. 
Coverlev  v.  BurreH  395 

8.  A  vendee  at  AberyaiwUh  gives  an  order 
for  goods  to  the  traveller  of  the  plaintiff*, 
who  is  a  dealer  in  London  f  nothing  is 
said  about  the  mode  of  carriage,  it  is  to 
be  presumed  that  the  goods  are  to  be  sent 
in  the  most  usual  and  convenient  way, 
and  therefore  upon  the  delivery  of  tha 
goods  to  a  carrier  in  London,  a  cause  of 
action  arises  in  London.  Ccpdand  r» 
Lewie*  83 

4.  A  complaint  having  been  made  to  a  m»» 
gistrate  by  A»  the  owner,  that  his  horsa 
has  been  stolen  hj  B,g  an  officer  al> 


663 


BUJiEX. 


tfaoQgb  urmed  with  a  warrant  against  A, 
is  not  justified  under  the  staL  31  Eiiz»  e. 
.13.  §  4,  in  taking  the  horse  out  of  the 

S>S8ession  of  a  bma  JU$  purchaser  from 
.    Jo&epk»  V.  Adkim,  76 

VfiNUE, 

A  constable  who  imprisons  a  person  on 
suspicion  of  felony  without  any  reason- 
able grounds,  of  his  own  authority,  with- 
out any  warrant  or  charge  from  any  other 
person,  is  within  the  stat  21  J.  1.  e.  18, 
which  requires  the  venue  to  be  laid  in 
the  proper  county^— If  a  private  person 
act  in  such  case  in  aid  of  the  constable, 
and  upon  his  command,  he  also  is  within 
the  statute ;  otherwise,  if  he  be  the  prime 
mover  and  act  as  a  principal  in  the  trans- 
action.   Siaighf  V.  Gee  aad  Ggrter,     445 

VOTE. 
Soe  Acvteir  «v  m  CjMh 


W. 


WmfESB. 

1  A  witness  on  examination  on  the  voir 
diret  acknowledges  that  he  has  entered 
into  a  contract,  (the  efiect  of  which  is  to 
render  him  incompetent,)  at  the  same 
time  he  produces  the  written  contract  it- 
self, this  ought  to  be  read^— A  bankrupt 
after  an  act  of  bankruptcy,  contracts 
with  a  factor  to  when  lie  has  delivered 


goods  for  sale,  aad  who  has  accepted  a 
bill  upon  the  strength  of  the  goods,  to  re* 
turn  the  bill  if  he  will  return  the  goods* 
and  does  return  the  bill*  the  assignees 
may  adopt  this  contract  and  recover 
against  the  factor,  for  the  Qon-deliveiy  of 
the  goods.  Butler  wnd  emaUttr  r .  dner 
andanaiher,  433 

2.  Upon  a  plea  in  abatement,  that  the  pro- 
mises were  made  jointly  with  A,  A.  and 
others,  ^  J9.  is  a  competent  witness  for 
the  plaintiC  CoB9ham  v.  GMatjf  and 
onoiAer.  414 

8.  Upon  an  issue  to  try  whether  an  act 
of  bankruptcy  has  been  committed,  a 
creditor  is  incompetent  as  a  witness,  al- 
though he  has  not  proved  under  the  com- 
mission^-^Qu,  Whether  a  commissioner 
under  the  commission  is  a  competent 
witness  to  prove  the  bankroptcy.  Cnohe 
V.  Edwards.  308 

4.  The  owner  of  landed  property  within  a 
chapelfy  is  not  a  competent  witness  to 
relieve  the  inhabitants  of  the  chapelry 
from  the  permanent  burthen  of  repairing 
the  parish  church,  although  the  wimess 
does  not  reside  within  the  chapelry,  and 
his  lessee  for  years  of  his  estate  within 
the  chapelry  is  bound  to  pay  all  rates. 
Rkodee  and  mwther  v.  Aintwortk,         215 

5.  A  record  of  a  conviction  of  felony,  with- 
out a  caption,  is  not  admissible  in  evi- 
dence to  incapacitate  a  witness^ — ^When 
the  directions  which  have  been  given 
by  a  defendant  to  his  agent  cannot  be 
read  on  the  ground  of  public  policy,  the 
agent  may  be  asked  whether  he  did  not 
act  under  the  direction  of  the  defendant. 
Cake  V,  MeopwetL  183 
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SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


SI6EL  V.  JEBB. 

A  note  giTen  to  MCim  tho  payment  of  wttmey  won  at  wnj  game  ii  void  midev  the  at.  9  Ami.  tk 

14,8.5. 

Assumpsit  on  a  promissory  note  made  by  the  defendant  for  the  payment  of 
40/.  to  the  plaintiff. 

The  defence  was,  that  the  note  had  been  given  to  secure  a  gaming-debt. 

The  brother  of  the  defendant  proved,  that  the  latter  being  abroad,  the  plain- 
tiflThad  applied  to  him  to  know  where  the  defendant  was,  and  had  stated*  that  ho 
wanted  payment  of  the  note  which  he  held ;  and  that  he  had  also  stated  that  it 
had  been  given  to  secure  a  debt  of  40/.  which  the  plaintiff  had  won  from  the 
defendant  at  a  gaming-house. 
*21       *^^  ^^^  insisted  upon  the  part  of  the  plaintiff  that  this  evtifence  did  not 

•I  show  that  the  note  was  void  under  the  statute  of  Anne^  since  it  did  not 
appear  that  the  money  had  been  won  at  any  unlawful  game,  and  that  if  it  had 
been  won  at  some  game  of  mere  skill,  such  as  chess,  and  not  at  a  game  of 
chance,  the  statute  would  not  avoid  the  security ;  but 

Abbott,  L.  C.  J.,  was  of  opinion,  that  the  statute  applied  to  all  games,  whether 
of  skill  or  of  chance,  and  that  it  was  the  playing  for  money  which  made  them 
tmlawful.  The  playing  at  bowls  had  been  held  to  be  a  game  within  the  statute, 
and  yet  this  was  not  a  game  of  chance.f 

Verdict  for  the  defendant. 

Polhek^  for  the  plaintiff. 

'  Gurnet/^  for  the  defendant. 

t  A  horie-raee  la  within  the  atatnte,  Oooihmm  v.  Martey,  2  Shr.  1159;  altbough  fcr  a  legal 
plate,  2  Bl.  706.  JBItften  ▼.  Pye,  2  Wila.  909.  So  ia  a  foet-raee,  3  Wils.  36.  SoalaodcsA^ 
la  a  wager  on  a  game  of  cricket,  1  Wila.  220. 

Tot.  III.— 72  3B»  (569) 


670  Catt  v.  Howabd.  N.  P.  1820.  i*^ 


•CATT  V.  HOWARD. 

An  tcoonntable  receipt  for  money  given  by,  the  agent  of  one  who  receive!  money  from  difierent 
customers  for  the  piirpoee  of  investing  anmiiiies,  wc.,  requires  a  stamp.  ^  Such  agent  having 
become  blind,  the  receipt,  although  unstamped,  may  be  read  over  to  him  in  court  Tor  the  pnr* 
pose  of  refreshing  his  memory. 

A  declaration  bv  one  of  two  partacn  is  not  evidence  to  charge  the  other  with  respect  to  a  trans- 
action with  that  other  partner  which  occurred  previous  to  the  partnership,  unless  a  joint 
responsibilitv  in  the  subiect-matter  be  shown. 

The  plaintiff  having  reaa  in  evidence  an  entry  from  the  defendant'a  day-book,  the  latter 
is  not  entitled  to  read  diatinct  entries  in  different  parts  of  the  book  unconnected  with  the  entry 
read. 

AcTioir  Cot  money  \i^d  and  received  to  the  p1aintiff*i  tne. 

The  action  was  brought  to  recover  the  sum  of  700/.  alleged  to  have  been 
advanced  by  the  piaintifT  to  the  defeAdant  in  the  year  1806,  for  the  purpose  of 
purchasing  a  life  annuity  for  the  plaintiff. 

In  order  to  prove,  the  payment 'of  the  money  to  the  defesdatt,  an  unstamped 
receipt  was  produced,  purporting  to  be  the  receipt  of  a  person  of  the  name  of 
Franklin^  of  the  money  on  account  of  the  defendant.  The  defendant,  at  the 
time  when  the  money  was  said  to  have  been  advanced,  styled  himself  a  coo- 
veyancer,  but  was  principally  employed  in  negotiating  the  purchase  and  sale 
of  annuitiesi  and  in  money  tra0saetiens,  for  which  purpose  he  remved  con- 
siderable sums  of*  money  from  his  customers.  F^anklin^  whose  receipt  the 
paper  purported  to  be,  was  blind,  and  being  examined  in  court,  had  no  recollec- 
tion of  the  receipt  of  the  money.  The  receipt  itself  was  then  tendered  ia 
evidence,  but  having  been  objected  to  for  want  of  a  stamp, 

*  Taunton^  for  the  plaintiff*,  contended  that  under  the  circumstances  no  ^^^ 
stamp  was  necessary,  since  it  was  not  a  receipt  by  the  defendant  himself,  '- 
but  operated  merely  by  way  of  admission  on  the  part  of  the  servant,  and  he 
referred  to  the  cases  where  documeats  eontaioing  the  letters,  I  O  U,  had  beea 
received,  although  not  stamped.  He  also  submitted  that  the  case  came  withia 
the  •exceptioii  of  the  slaHHe  a»  to  bankers*  aecountable  receipts* 

Abbott,  L.  C.  J.  In  the  cases  referred  to  (he  instruments  were  receivable 
i«  evidence,  not  «s  receipts,  but  aa  acknowledgments  of  the  particular  sums  being 
diie  on  accounts  stated. 

The  legislature  having  wid .  that  a  paper  which  admits  the  reoeipt  of  moaey, 
shall  be  stamped,  a  paper  which  acknowledges  not  the  receipt  of  money,  but 
3nly  that  so  much  money  is  due,  may  be  receivable  in  evidence  without  «« 
stampw 

The  defendant  cannot  be  considered  as  a  banker. 

It  was  then  submitted  that  as  Franklin  might,  if  he  had  not  been  blind,  have 
looked  at  the  document  although  unstamped,  in  order  to  refresh  his  memory,  it 
might  now  be  read  over  to  him  in  court  for  that  purpose,  he  being  informed  that 
the  paper  was  in  his  handwriting,  and  this  was  done  accordingly,  but  this  did> 
Dot  excite  any  recollection  of  the  fact  in  the  mind  of  the  witness. 


*It  afterwards  appeared,  that  in  the  year  1614,  the  defendant  had  taken-  ^^. 
a  person  of  the  name  of  Gibbs  into  partnership  with  him,  and  that  an  agent  ^ 
ef  the  plaintiff  had  applied  to  Gibbs  concerning  the  advance  of  the  money:  it 
was  proposed  on  the  part  of  the  plaintiff  to  give  in  evidence,  answers  made  by 
Qibbs  with  respect  to  the  receipt  of  the  money  by  the  defendant,  the  defendant 
himself  not  being  present ;  this  evidence  having  been  objected  to, 
;   It  was  insisted  for  the  platntiflT,  that  such  evidence  was  admiasiUe, .  the 
dbfendant  being  then  partner  with  Oibbs,  especially  since  it  was  to  be  piesumad* 
dMt  Gibbi  came  into  a  share  of  all  the  debts  and  credits  of  the  defendant,  but 
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Abbott,  L.  C.  J.,  was.  bf  opinion,  that  the  dectantimis  of  GiUs^  with  respect 
to  a  transaction  antecedent  to  the  partnership,  were  not  admissible  in  evidence 
against  the  defendant,  unless  a  ibundaiion  were  first  to  be  laid,  by  showing  that 
th^y  Were  jointly  responsible,  and  that  it  would  be  going  too  far  to  presume  a 
joint  liability.f 
^^^       *The  evidence  was  accordingly  excluded. 

J  The  plaintiff's  counsel  afterwards  called  ibr  the  defendant's  books,  which 
were  produced,  and  an  entry  was  read  from  one  of  them,  viz,  the  day-book. 
The  defendant's  counsel  then  insisted  upon  their  right  to  have  other  distinct 
entries  /ead  from  other  parts  of  the  same  book,  unconnected  with  the  former; 
but 

'Abbott,  L.  C.  J.,  said,  that  although  the  defendant  was  entitled  to  have  the 
whole  of  the  perticular  entry  read,  he  could  not  insist  upon  reading  distinct 
entries  in  difierent  parts  of  the  book.  This  was  the  coostaiit  pmctioe  in  cases 
of  Quo  tparranta. 

The  entries  were  not  read. . 

The  plaintiff  was  aftenii'ards  nonsuited. 

ThutUon  and  Russel^  for  the  plaintiff. 

Copley^  S.  6.,  Scarlett  and  Gurney^  ibr  the  defendant. 

t  See  W^od  v.  Bmddkk,  1  Taunt.  104,  where  it  wm  held  that  the  declaration  of  one  part- 
ner, after  the  diaaolution  x>f 'the  partnerahip,  waa  endence  to  charge  another,  but  there  the 
nnity  of  intereat  and  reaponaibility  continued ;  in  the  above  caae  no  joint  reaponaibiiit/  waa  proved 
to  have  exiated  at  all.  See  £«cb#  v.  De  Lunkt^  1  M.  dt  S.  249.  SamgAw  v.  Mamrtti^^ 
supra,  vol,  L  161.  Dt  Berkom  v.  Smiik^  1  Eap.  C.  29.  Ellig  v.  WaUotn  and  pthen,  8  Star* 
*^'      C.  453.     Whatleyy,M€Hh€imaMdLevy,2Eap.C,60B. 


DUNCAN  V.  BLUNDELL. 

Where's  l^rty  nndertakea  a  work  of  akill  and  labour,  and  (aila  in  the  objeet,  so  that  hia  emptbyer 
derives  no  benefit  from  the  work,  the  plaintiff  ia  not  entitled  to  recover  anythiiig. 

Ac^iow  for  work  and  labour.  Tho  plaintiff  proved  that  he  had  by  the 
^^  defendant's  order  erected  a  stove  in  a  shop,  and  laid  a  tube  under  *the  floor 

J  for  the  purpose  of  carrying  off  the  smoke.  The  plan  had  entirely  Med, 
and  thcr  stove  could  not  be  tned.  An  attempt  was  made  to  show  that  the  failure 
arose  from  some*  particular  directions  given  by  the  defendant,  but  this  was  not 
made  out. 

Batu^,  J.  Where  a  pe^rson  is  employed  in  a  work  of  skill,  the  employer 
buys  both  his  labour  and  his  judgment;  he  ought  not  to  undertake  the  work  if 
it  cannot  succeed,  and  he  should  know  whether  it  will  or  not;  of  coarse  it  is' 
otherwise  if  the  party  emptoying  him  chooee  to  su^rsede  the  workman's  jndg* 
moot  by  uilng.  bis  own. 

The  plaintiff  Was  noD8aitBd:f 

t  In  Fam§w&iik  V.  Ovrrttrdt  1  Cafflp»  39.,  Lord  Ellenboiovigh  aaya,  If  thers  has  bass  no 
bSnefidal  aervice,  there  ahall  be  no  pay,  but  if  eome  benefit  haa  been  derived,  thouffh  not  to 
the  extent  emected,  thia  ahall  go  to  the  alttountof  the  plaintiff'a  demand,  leaving  the  oefeiidant 
to  his  sdlite  fsr  negligeiiee.  See  FUktr  v.  Saamia,  1  Camp.  190.  AmIm  v.  Buiiv,  7  East,  484. 
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EDMONDS  V.  WALTER  et  al. 

The  plaintiff  cannot,  upon  the  trial  of  an  action  fiir  a  libel,  object  that  a  plea  of  jiiiti6cation  la 
inaufiicient.  However  insufficient  it  may  be,  the  defiindant  will  be  entitled  to  a  Terdiet  oa 
that  plea,  if  it  be  proved. 

This  was  an  action  for  a  libel.    Pleas,  general  issue,  and  a  justification. 

*  Scarlett^  (or  the  defendant,  was  about  to  contend  that  the  justification  r«g 
was  insufficient.  '- 

Abbott,  C.  J.  If  the  facts  set  out  on  the  record  are  proved,  although  in  law 
they  may  not  amount  to  a  justification,  the  defendant  will  on  that  issue  be  en* 
titled  to  a  verdict,  for  the  plaintiflT  ought  to  have  demurred. 

Scarlett^  in  cross-examination,  asked  a  witness  as  to  some  expressions  he 
had  used,  for  the  purpose  of  laying  a  foundation  for  contradicting  him ;  the 
witness  denied  having  used  them.  Scarlett  aflerwards  called  a  person  to  prove 
that  he  had,  and  read  to  him  the  particular  words  from  his  brief. 

Abbott,  C.  J.,  held  that  he  was  entitled  to  do  so. 


STANSFIELD  v.  LEVY.    Dec.  14. 

Asmimpait,  plea  in  abatement,  that  one  who  jointly  promiaed  was  not  joined.  The  plea  is  not 
■opported  by  the  evidence  of  a  secret  partnership,  of  which  the  plaintiff  had  no  knowledge, 
the  goods  having  been  ordered  by  the  defendant  in  his  own  name. 

iSmnbU.)  The  plaintiff,  after  proof  of  the  order  and  delivery  of  the  goods,  may  reaerve  his 
evidence  as  to  the  plea,  in  reply  to  the  defendant's  case. 

AssuKFsiT  for  goods  sold.  Plea  in  abatement,  that  the  contract,  if  any,  was 
made  between  the  plaintiff  and  the  defendant,  and  one  Oohen^  on  which  issue 
was  joined.  For  the  plaintiff,  his  foreman  was  called,  who  swore  that  the 
^defendant  ordered  the  goods  to  be  sent  to  his  house,  that  he  did  not  mention  p«^ 
having  a  partner,  and  that  credit  was  given  to  him  and  no  one  else.  On  ■- 
cross-examination,  it  appeared  that  the  goods  were  cloth  in  large  quantities, 
sojd  by  wholesale,  and  sent  to  a  shop,  and  that  a  bill  of  parcels  was  made  out 
to  Levy  and  Co. 

Robinson  said,  that  having  proved  the  amount  of  his  demand,  he  should 
reserve  his  evidence  as  to  the  plea.  Crurney  submitted  that  plaintiff  should  now 
call  his  witnesses  on  that  point  also. 

Abbott,  L.  C.  J.  The  plaintiff  does  not  know  who  Co^ten  is,  except  from 
the  plea.  He  cannot  meet  the  case  till  he  is  acquainted  with  it.  It  might  have 
been  otherwise,  had  the  account  been  originally  made  out  in  the  name  of  Levy 
and  Cdhen. 

•Gurney  then  called  the  subscribing  witness  to  a  deed  of  partnership  between 
Levy  and  Cohen^  who  also  proved,  that  immediately  afler  it  was  executed, 
Gohen  went  to  America,  Other  witnesses  proved  that  consignments  were  sent 
by  Levy  to  Cohen^  and  that  Cohen  was  alive  af\er  action  brought. 

Abbott,  L.  C.  J.  I  am  of  opinion  that  all  this  proves  nothing.  The  quea* 
tion  at'  issue  is,  did  the  plaintiff  contract  with  Levy^  or  with  Levy  and  (khen.. 
You  have  heard  the  plaintifTs  witness,  and  will  probably  think  this  deed  to  be 
^'a  contrivance  to  cheat  an  honest  tradesman.  If  you  think  otherwise,  you  r«|A 
will  hear  the  counsel  in  reply.    The  jury  said  they  had  no  doubt.  ^ 

Verdict  for  the  plaintiff,  j* 

Robinson^  for  the  plaintiff. 

Gurney^  for  the  defendant. 

,  t  See  J9m  v.  Ckipptnden,    Lord  Kenyon,  C.  J.,  at  Westminster  Sittings  after  Hil.  T.  ITMU 
cited  in  Mr.  Abbott'^s  treatise  on  Shipping,  92.    Baldney  v.  SiuAie,  1  Starkies,  C.  338,  but  soil 
^whaur.  ZmdeH,  1  Marah,  946.    The  same  point  was  also  ruled  in  a  later  case,  by  JSaylty, 
Jm  St  LsDcastsr. 
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CLARK  et  al.  v.  GLENNIE  et  al.    Dec.  IB. 


A,  and  B,  having  been  partners  in  a  particular  oommercial  adventure.  A,  aenda  to  JB.  an 
account,  stating  a  lose,  and  B.,  on  application  for  one  moiety  of  such  loss,  ssys  that  he  will 
call  and  settle  with  A,  This  is  evidence  of  an  a4justment  of  the  amount  between  the  parties, 
in  an  action  by  A.  to  recover  the  moiety. 

AssviCFsiT  by  the  plaintif!s,  as  assignees  of  Brandon  and  Barclay^  to  recover 
from  the  defendants  the  sum  of  301/. 

The  bankrupts,  Brandon  and  Barclay^  who  were  partners,  had  engaged  with 
Glennie  and  Newsom^  who  were  also  partners  in  a  joint  commercial  adventure, 
in  sending  goods  to  Trieste  ;  and  the  action  was  brought  to  recover  the  above 
sum,  being  the  moiety  of  the  loss  resulting  from  that  speculation. 

It  was  proved  on  the  part  of  the  plaintiff,  that  an  account  of  the  sales,  as 
received  from  the  agent  at  Trieste,  had  been  sent  to  the  defendants,  in  which 
*lll  ^^^^^  moiety  of  the  loss  was  stated  at  the  *above  amount,  and  that  aAer 
-^  this  had  been  done,  some  objection  had  been  made  by  the  defendant  as  to 
the  quantity  of  goods  which  had  been  sold,  but  that  this  had  arisen  from  the 
difference  between  the  Austrian  and  English  weights,  and  had  afterwards  been 
satisfactorily  explained  by  Brandon  and  Co.  to  the  defendants,  and  that  no 
other  objection  had  been  made  on  the  part  of  the  defendants.  That  when  Neta^ 
som  had  been  applied  to,  he  had  referred  to  Glennie^  and  that  the  latter,  on 
similar  applications,  had  said  that  he  would  call  upon  Mr.  Barclay ,  and  settle 
with  him. 

On  the  part  of  the  defendant,  it  was  contended  that  as  the  bankrupts  had  been 
partners  with  the  defendant  in  their  speculation,  they  could  maintain  no  action 
to  recover  for  a  moiety  of  the  loss,  until  the  amount  of  it  had  been  adjusted 
and  ascertained  by  both  parties,  and  that  in  this  instance  it  appeared  on  the 
evidence  that  the  amount  had  not  been  so  determined,  since  Brandon  was  to 
call  upon  Barclay  and  Co.,  and  finally  adjust  the  business  with  them. 

Abbott,  L.  C.  J.,  lefl  it  to  the  jury  to  say  whether  the  defendants  had 
acknowledged  the  account  which  had  been  sent  to  them,. and  had  admitted  the 
sum  now  claimed  to  be  due.  The  expression  used  by  Barclay^  that  he  would 
call  and  settle  with  Brandon  and  Co.,  was  an  ambiguous  phrase ;  it  might 
mean  either  that  he  would  do  so  for  the  purpose  of  adjusting  and  ascertaining 
*121  ^^^  balance  due  to  Brandon  and  Co.,  or  it  might  mean  *in  the  usual  and 
^  popular  sense,  that  he  would  pay  them  a  sum  of  money,  the  amount  of 
which  had  been  already  ascertained. 

Verdict  for  the  plaintiff. 

Scarlett  and  Parker^  for  the  plaintiff. 

Guerneyy  for  the  defendant. 


CATTS  et  al.  v.  HERBERT  et  al. 

Caae  for  negligently  running  ibul  of  the  plaintiflTa  vessel.  Defence,  that  the  defendant'a  vessel 
being  at  the  time  on  the  point  of  entering  Plymouth  harbour,  was  under  the  management  of 
a  pilot.  Notwithstanding  evidence  that  in  fact  a  pilot  had  aliortly  before  the  accident  oom« 
on  board  the  defendant's  ship,  it  is  still  a  question  of  fact  for  the  jury,  whether,  at  the  timt 
of  the  aecidem,  the  defendant's  veaael  waa  under  the  direction  of  the  pik>t. 

AcTioif  on  the  case  by  the  plaintiflTs,  as  owners  of  the  Suffolk^  against  the 
defendants,  the  owners  of  the  ThaHa^  for  an  injury  done  to  the  plaintiff  *8  vessel^ 
tuiough  the  negligence  of  the  defendants. 
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The  injury  was  clearly  proved  to  have  been  done  by  the  Thalia  running  ibal 
of  the  Suffolk  as  she  lay  to,  near  the  breakwater  of  the  harbour  at  Plymouth. 
The  defence  was,  that  before  the  accident  Jiappened,  a  pilot  had  been  taken  on 
board  the  defendant's  vessel,  and  that  she  was  then  under  his  management ;  and 
consequently  that  by  the  provisions  of  the  pilot  act,  the  defendants  were  not 
responsible  for  the  mischief  which  ensued. 

It  appeared  that  shortly  before  the  accident  happened,  and  whilst  the  ThaUa 
was  two  or  three  miles  distant  from  the  Suffolk^  and  sailing  at  the  rate  of  about 
six  knots  an  hour.  Hooper^  a  pilot,  *was  taken  on  board;  but  the  only  r*|« 
witness  who  was  called  on  the  behalf  of  the  defendants  to  prove  this  part  ^ 
of  the  case,  stated  that  he  did  not  see  what  Hooper  did  when  he  came  on  board, 
but  stated  that  no  signal  had  been  previously  made  for  a  pilot.     It  had  been 

Ereviously  proved  on  the  part  of  the  plaintifis,  that  after  the  accidept  had 
appened,  the  master  of  the  plaintiflTs  vessel  had  had  an  interview  on  shore 
with  Herbert^  a  co-defendant  and  master  of  the  Thalia  ;  and  that  on  being  taxed 
with  negligence  in,  the  conduct  of  his  vessel,  he  had  merely  desired  the  witness 
not  to  be  insolent.     Under  these  circumstances, 

Abbott,  L.  C.  J.,  held  that  it  was  still  a  question  of  iact  for  the  decision 
of  the  jury,  whether  the  mischief  had  been  occasioned  by  the  incapacity  of  the 
pilot. 

Scarlett^  for  the  defendant,  addressed  the  jury  on  that  point.  He  argued  tha.t, 
inasmuch  as  it  appeared  that  in  fact  a  pilot  was  on  board  at  the  time  of  and 
previous  to  the  accident,  it  must  be  presumed  that  the  Thalia  was  then  under 
his  management.  It  would  have  been  an  act  of  madness  in  the  captain  to  con- 
tinue the  management  of  the  vessel,  after  having  taken  a  pilot  on  board,  par- 
ticularly at  a  time  when  the  danger  of  navigation  was  enhanced  by  the  circum- 
stance, that  the  breakwater  was  in  an  unfinished  state.  He  also  observed,  that 
the  pilot  himself  would  have  been  a  competent  witness  for  the  plaintifi^  althoug)i 
he  ''^could  not  be  called  by  the  defendant  without  a  release.f  T^'IA 

Abbott,  L.  C.  J.,  in  summing  up  to  the  jury,  stated  that  the  sole  ques-  ■- 
tion  of  fact  was,  whether  the  accident  arose  from  the  incapacity  of  any  pilot  to 
manage  the  vessel.  It  appeared  that  Hooper^  a  pilot,  did  come  on  board,  but 
it  was  (or  the  jury  to  say  upon  the  evidence,  whether  he  took  upon  himseli* 
the  management  of  the  vessel. — ^The  pilot  might  have  been  called  as  a  witness; 
he  was  originally  a  competent  witness  for  the  plaintiffs,  and  they  bad  waived 
the  objection  which  they  might  have  insisted  on  against  his  competency  as  a 
witness  for  the  defend;mts.  Neither  party  however  had  chosen  to  examinp 
him,  and  therefore  no  inference  was  to  be  drawn  for  or  against  either  party 
from  the  circumstance  that  he  had  not  been  called. 

The  jury  (which  was  a  special  one)  found  that  the  accident  bad  not  1)eeD 
occasioned  by  the  incapacity  of  the  pilot. 

Onpky^  S.  G.,  and  Campbell^  for  the  plaintiff. 

ScarieU  and  BoUock^  for  the  defendant. 

In  the  same  case,  in  order  to  prove  that  Hooper  was  a  pilot  regularly  ap- 
pointed, his  original  appointment  under  the  seal  of  the  Corporation  of  the  TrinUy 
Houae^  was  proved.  It  appeared,  *also,  that  the  appointment  after  the  r«|5 
expiration  of  the  first  year  had  been  renewed  by  sub*commissioners  at  ■- 
Plymouth^  whose  appointment  as  sub-commissioners  1^  an  instrument  under 
the  seal  of  the  Trinity  Hmise^  was  regularly  proved. 

>  ScarkU^  for  the  dejendanu,  contended  that  this  was  a  siiificient  nppointmsl^ 
and  he  referred  to  the  case  of  the  AUornetfmQenerai  v.  Cam  and  others,  3  Price, 
t02.     Riitihie  v.  fiowsfield,  7  Taunt.  309. 

'  Copley,  S.  G.,  contended,  that,  accoidiog  to  the  Mill  sect,  of  the  stal.  M  Q. 
8|  c.  59,  it  was  necessary  that  the  appointment  should  be  renewed  by  the  Cor- 


t  The  plaintUb  hsd  oiirrsd  lo  wsift  iM  ofeieeiaoa  to  tte  pibl's  sompstsocf  ss  a  wMasss  Ibf 
mt  defendanu.  { 
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poiatioB  of  the  fk^imiy  Houmi^  and  that  the  dutiet  of  the  sub^^somminionen 
were  ooafined  to  the  examiDing  into  the  qualifications  of  persons  to  act  as  pilots, 
end  to  the  certifying  such  qualifications  to  the  TmiUjf  House. 

ABBOfrtf  Ld,  C.  J.  intimated  that  the  point  was  too  important  to  be  decided 
at  Nisi  JPriiUi  end  gave  do  opinion  upon  the  subject,  and  ultimatelj,  as  above 
atatedy  the  question  as  to  the  appeintmsnti  beoause  immateriaL   . 


•16]  ♦TODD  et  al  v.  R£ED.    Jan.  12. 

A  broker  a^i^^  s  loss  with  the  underwriter,  and  his  name  is  struck  out  of  the  policy  and 
adittstmem ;  the  hroker  becoming  bankrupt  within  the  month,  the  underwriter  cannot  set 
oft  agaiiist  the  assured  the  balance  due  to  him  fix>m  the  broker,  at  the  time  of  adjusting  the 
policy.    Even  (samble)  although  that  balance  should  exceed  the  amount  of  the  laaa. 

This  was  an  action  to  recover  the  losses  on  two  policies  of  insurance  under- 
written by  the  defendant  on  goods  on  board  the  ship  Effort^  from  the  ioMuin 
Islands,  &c.  to  London^  HuUj  or  Grimsby. 

The  two  insurances  in  question  had  been  efiected  in  London^  by  Power  as 
broker  for  the  plainlifisi ;  he  debited  the  plaintiffs  with  the  amount  of  the  pre- 
miums, and  sent  the  policies  down  to  them  at  HuS.  The  goods  were  lost  on 
the  voyage  insured  against,  and  the  plaintiffs  then  sent  up  the  policies  to  Power ^ 
in  order  to  obtain  a  settlement  with  the  underwriters.  On  the  21st  of  January, 
the  following  memorandum  of  adjustment  was  indorsed  on  tbe  policies,— * 
**  Settled  a  loss  of  seventy-nine  pounds  nineteen  shillings  and  sixpence  per  oent^^ 
Some  of  the  tinderwriters  afterwards  objecting  to  the  calculation  upon  which 
this  adjustment  was  founded,  it  was  agreed  that  the  question  should  be  referred 
to  an  accountant,  who,  on  the  30th  of  January,  1810,  awarded  that  the  adjust- 
ment should  stand  at  %U.  10<.  Ad. per  cent.;  open  which  the  following  memo- 
randum was  made  on  each  policy, — '*  Settled  a  loss  of  82/.  IQs.  Ail.  per  cent. 
as  per  award,  London^  SO/A  Jan.  1819,"  and  was  signed  by  the  underwritere. 
The  policies  were  cancelled,  and  the  name  of  the  underwriter  struck  out  of  the 
^171  A^u*^"^^^-  ^"  ^^®  1®'^  ^^  Fdyruary^  Power  ^became  bankrupt,  tbe 
^  sum  of  68/L  being  then  due  from  him  on  the  general  balance  of  his  ae- 
eoont  with  the  defendant.  The  policies  were  then  in  his  hands,  and  the  plain- 
tifls  gave  notice  to  the  defendant  not  to.  pay  the  losses  on  the  policies  to  any 
but  themselves,  and  having  obtained  possession  of  the  |x>liciesy  settled  accounts 
irith  the  bankrupt's  assignees. 

For  the  defendant  it  was  insisted  that  under  tbe  circumstances  of  the  case  and 
according  to  the  general  usage  the  defendant  was  entitled  to  deduct  from  the 
losses  the  sum  of  58/.,  being  the  balance  due  from  the  broker  at  the  date  of  the 
adjustment.  To  prove  the  usage  two  witnesses  were  called,  who  were  conver- 
sant with  the  course  of  dealing  in  such  cases.  One  of  them  stated  that  tbe 
practice  till  within  the  last  filVeen  years  was  for  the  broker  and  underwriter  to 
indorse  the  adjustment  payable  at  one  ononth  from  tbe  date,  in  which  case  the 
balance  in  the  broker's  hands  was  not  made  avaihtUe  to  tbe  assured  till  the  end 
of  the  month,  but  that  the  practice  had  been  altered  fifteen  years  ago  by  the 
principal  brokers^  although  some  of  them  continued  to  adjust  in  the  same  way ; 
nod  that  it  had  since  then  been  considered  that  whatever  money  was  in  the 
'1iroker*s  hands  at  the  time  of  adjustment  was  available  to  them  imniediately, 
and  that  the  broker  debited  the  underwriter  with  the  amount  upon  the  ac(iiia|* 
*inent,  and  not  at  the  expiration  of  a  month.  And  that  when  the  policy  had  been 
-aigned  and  adjusted,  and  the  underwriter's  account  with  the  broker  was  good 
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for  the  whole  amount,  the  policy  was  cancelled.  Another  witness  stated 
*that  this  practice  had  prevailed  amongst  the  principal  brokers  for  fifteen  r«|^Q 
years,  but  that  it  was  not  the  general  practice  to  pay  before  the  month  ^  ^ 
expired.  And  that  all  adjustments  might  take  place  without  cancelling,  where 
the  account  was  not  good  for  the  whole  amount.  Evidence  was  also  given  of 
letters  from  the  plaintiffs  to  Fwotr  in  order  to  show  that  the  former  had  agreed 
that  the  sum  due  from  them  to  him  should  be  deducted  out  of  the  losses. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  general  rule  of  law, 
which  applied  to  all  cases  of  principal  and  agent,  must  regulate  the  present  case. 
That  upon  general  principles  the  debtor  cannot  set  off  a  debt  due  to  him  from 
the  agent  to  whom  he  pays  money  on  account  of  the  principal.  That  in  the 
present  case  the  broker  had  failed  before  the  credit  had  expired,  and  it  was  not 
pretended  that  the  practice  stated  by  the  witnesses  was  universal. 

Abbott,  L.  C.  J.,  in  summing  up  to  the  jury,  after  stating  the  evidence  (or 
the  plaintiffs,  which  would,  if  unanswered,  entitle  them  to  recover,  -observed, 
that  the  answer  which  has  been  set  up,  is  that  when  the  policies  were  adjusted, 
and  the  defendant's  name  struck  out  of  the  policies,  and  the  adjustments,  the 
broker  owed  the  defendant  the  sum  of  68/.,  and  the  question  is  whether  the 
defendant  be  entitled  to  credit  for  that  sum.  The  general  rule  is  as  plain  and 
well  defined  as  any  rule  of  law  can  be,  that  if  an  agent  be  employed  to  receive 
money,  and  the  debtor  pays  in  money,  he  is  discharged,  *but  that  if  the  r*|o 
debtor  does  not  pay  in  money,  but  settles  the  account  by  considering  a  ^ 
debt  due  to  him  from  the  agent  as  paid,  the  debtor  will  still  be  liable.  I  must 
say,  and  I  am  called  upon  in  {he  strongest  manner  to  pronounce,  that  if  there 
be  a  debt  due  from  a  broker,  and  it  is  agreed  between  the  debtor  and  the  broker 
that  such  debt  shall  be  taken  in  part  payment  of  a  debt  due  to  the  principal^  it 
is  no  discharge.  This  is  as  plain  a  rule  of  law  as  any  which  exists  either  in 
this  or  in  any  other  country,  and  is  founded  on  the  clearest  principles  of  justice. 
But  if  by  the  agreement  of  all  the  parties  the  transaction  was  to  be  considered 
ill  the  nature  of  payment,  the  debt  from  the  broker  might  certainly  operate  in 
discharge  of  so  much  of  the  debt  due  to  the  principal,  for  if  the  parties  chose  to 
consider  the  debt  from  the  broker  as  so  much  money  paid  to  the  principal,  the 
law  would  not  require  the  parties  to  go  through  the  idle  cc*^mony  of  an  actual 
payment  of  the  whole  sum  due  from  the  debtor  to  the  principal,  and  a  repayment 
to  the  debtor  of  the  sum  due  to  him  from  the  broker. 

There  may  be  usages  which  will  control  the  general  law,  if  universal  and 
well  known,  upon  the  principle  that  every  one  must  be  presumed  to  know  add 
to  act  according  to  the  general  practice.  But  to  control  the  law,  such  an  usage 
must  be  general  and  consistent  with  itself;  you  will  therefore  have  to  consider 
whether  such  an  usage  as  has  been  described  by  the  witnesses,  is  general  and 
universal.  There  is  no  evidence  upon  their  ^testimony  of  any  general  p*<w| 
usage  to  pay  instantly,  for  it  is  stated  as  an  exception,  even  to  the  modem  ^ 
practice,  that  where  the  broker's  account  is  not  good  to  the  whole  amount,  it  is 
not  the  practice  to  cancel  the  policy  at  the  time  of  the  adjustment.  Applying  that 
evidence  to  the  present  case,  the  broker's  account  was  not  good  to  the  whole 
amount,  and  therefore,  according  to  this  evidence,  the  policy  ought  not  to  have 
been  cancelled.  Within  the  month,  notice  was  given  to  the  underwriter  not  to 
settle  the  account  with  the  broker.  If  then  you  even  apply  the  supposed  usage 
to  this  particular  case,  it  is  not  one  in  which,  according  to  the  evidence,  the 
usage  can  be  allowed.  I  inform  you  without  hesitation,  that  upon  the  gener^ 
rule  of  law  and  practice,  the  plaintiff  1s  entitled  to  recover.  His  lordship  then 
adverted  to  the  letters  from  the  plaintiffs,  which  had  been  relied  upon  to  show 
^at  the  plaintiffs  had  agreed  to  waive  their  general  right,  and  had  assented  to 
what  had  been  done  by  Power^  stating  his  opinion  that  no  such  inference 
could  be  made  from  these  letters,  and  at  furthest,  they  could  not,  under  the  ape* 
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cial  circumstances,  make  any  deduction  beyond  the  amount  of  what  was  due  on 
the  policy  from  Power  to  the  defendant. 

Verdict  for  the  plaintiffs. j* 

•211     *^^^^^  and  Parke^  for  the  plaintiffs. 
*J     Cbp%,  Sol.  Gen.,  for  the  defendants. 

t  See  Jell  v.  Pratt,  supra,  toI.  2,  c.  67.  As  to  the  lesal  effect  of  an  adjastment  in  evidence, 
see  Hog  V.  Goldney,  Sittings  after  Trinity,  1745,  Cor.  Merc.  p.  6.  g.  Beawes  Lex.  Lee.  L.  C.  J. 
310,  Psrk  on  Ins.  193.  H0ger9  ▼.  Maglor,  Sittings  after  Trinity,  1790,  lb.  194.  CkristU  ▼. 
Coombe,  2  Esp.  c.  489.  Ve  Garron  v.  Galhraitk,  Sitt.  after  Mich.  Term,  1795,  Ptrk  on  Ins. 
194.    Herbert  v.  Champion,  1  Camp.  134.    Shepherd  ▼.  Chewter,  1  Camp.  274. 


CROWTHER  V.  HOPWOOD. 

Whether  a  conviction  on  an  indictment  ibr  conspiring  to  raise  the  price  of  the  public  funds  by 
spreading  false  rumours,  renders  a  party  convicted  incompetent  as  a  witness. 

Trbspass  and  a  justification  of  the  taking  of  the  goods  under  a  commission 
of  bankrupt. 

Reilph  Sandom  was  called  as  a  witness  on  the  part  of  the  defendant. 

In  order  to  disqualify  him  from  being  a  witness,  the  record  of  his  conviction 
was  produced  on  the  part  of  the  plaintiff,  from  which  it  appeared  that  he  had, 
together  with  De  Bertnger^  Lord  Cochrane^  and  others,  been  convicted  of 
fraudulently  conspiring  to  raise  the  price  of  the  public  funds  by  means  of  false 
rumours.  It  was  insisted  that  this  conviction  rendered  him  incompetent  as  a 
witness,  the  offence  being  one  of  an  infamous  nature,  and  falling  within  the 
description  of  the  crimen  faUL 

On  the  other  hand,  it  was  contended  that  an  oficnce  of  that  nature  did  not 
disqualify  the  party  convicted,  that  it  was  not  such  as  impeached  the  moral 
character  of  the  defendants,  and  the  offence  had  no  relation  whatever  to  the 
*221  A<^"^ii^i^ti^^i<>ti  of  ^justice,  and  therefore  did  not  resemble  the  ofience  of 
•I  conspiracy,  of  which  the  villenous  judgment  was  the  consequence,  which 
was  a  conspiracy  falsely  to  charge  a  man  with  having  committed  a  crime.  And 
the  case  of  the  Ville  de  Varsovie  was  cited,  in  which  Sir  William  Scott  had 
admitted  the  deposition  of  Lord  Cochrane  to  be  read,  although  he  had  been  con- 
victed of  the  same  offence. 

It  was  answered,  that  the  learned  judge  in  deciding  that  case,  was  governed 
by  the  rule,  not  of  the  common,  but  of  the  civil  law. 

Abbott,  L.  C.  J.  In  a  doubtful  case,  the  ordinary  practice  is  to  receive 
the  evidence,  and  it  appears  to  me  that  the  present  case  is  so  far  doubtflil,  that 
I  ought  to  receive  the  testimony  of  the  witness,  but  I  shall  reserve  the  point  as 
one  deserving  of  the  greatest  consideration.  I  believe  that  Sir  W,  Scott  came 
to  that  decision  which  has  been  alluded  to  after  much  consideration,  and  if  I 
mistake  not,  he  conferred  with  some  of  the  judges  upon  the  point,  befbce  he 
pronounced  his  judgment. 

The  testimony  of  the  witness  was  accordingly  admitted,  but  it  was  af^rwards 
materially  contradicted,  and  the  plaintiff  had  a  verdict.')' 
*231       Scarlett^  MarryaU^  Guertiey^  and  Comyn^  for  the  plaintiff. 
J       *  Copley^  S,  G.,  Goseiee^  and  Abraham^  for  the  defendant. 

t  See  Sex  v.  Croaaley,  Leach,  349.  1  Hale,  306.  2  Hale»  277.  1  Haw.  c  72,  s.  9.  8  Haw. 
c  43,  s.  25.    Co.  Litt.  6.    Summ.  263. 
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MILES  V.  DELL  et  a1. 

It  is  not  sufficient  in  s  dcclsration  for  deceit,  to  charffe  the  defendant  witi  fravdnlentlf  sellinf 
to  the  plaintiff  divers  lar^e  quantities  of  ale  and  beer,  to  wit,  Slc.;  specifying  the  quaniHiet 
under  the  videlicet,  contained  in  puncheons,  casks,  &c.,  and  with  deceitfuli/  delivering  le» 
and  deiicient  quantities,  and  the  defeodant  ought  to  be  charged  with  fraud  in  seiiiog  in  ahort 
and  defective  measures. 

Action  on  the  case  (or  deceit.  The  declaration  alleged  that  before  the  com* 
mittiDg  of  the  several  grievances,  &c.,  the  plRintiif  had  used,  exercised,  and  car- 
ried on,  and  still  continued  to  use,  exercise,  &c.,  the  business  of  a  publican ;  and 
that  the  defendants  during  all  that  tinne  used,  exercised,  and  carried  on  the  trade 
and  business  of  brewers  and  vendors  of  ale  and  beer ;  and  that  the  said  defend- 
ants on,  &c.,  and  divers  other  times,  dzc,  sold  to  the  said  plaintiff  divers  large 
quantities  of  ale  and  beer  respectively ;  to  wit,  20,000  puncheons  of  ale,  20,000 
hogsheads  of  ale,  &c.,  &c.,  at  and  for  divers  prices  and  sums  of  nM>ney  on  those 
several  occasions,  payable  by  the  said  plnintiff  to  the  said  defendants,  yet  the 
said  defendants  aflerwards,  to  wit,  on,  &c.,  and  on  the  said  several  other  days 
and  times,  at,  &c.,  fraudulently  and  deceitfully  contriving,  and  craAily  and 
subtly  intending  to  deceive  and  defraud  the  said  plaintiflT,  in  that  behalf  did 
fraudulently  and  deceitfully  deliver  to  the  said  plaintiflT  divers  quantities  of  ale 
and  beer  respectively,  as  and  for  the  said  respective  quantities  of  ale  and  beer 
ao  bargained  and  sold  to  the  said  plaintiff,  on  the  said  several  occasions  as  afore* 
said.  Whereas  in  truth  and  in  fact  the  said  ale  and  beer  *so  delivered  r«o^ 
ta  the  said  plaintiff  by  the  said  defendants,  as  aforesaid,  at  the  said  several  ■- 
times  of  the  delivery  thereof  as  aforesaid,  were  respectively  deficient  in  the  full 
quantity  which  they  ought  to  have  contained,  and  respectively  wanted  of  the 
said  quantity  which  they  ought  respectively  to  have  contained,  divers,  to  wit, 
5000  puncheons  of  ale  and  5000  hogsheads  of  ale,  as  they  the  said  def^^ndants 
then  and  there  well  knew.  And  so  the  said  plaintiff  sailh  that  the  said  defend- 
ants falsely  and  fraudulently  deceived  and  defrauded  him  the  said  plaintiff  ia 
the,  sale  of  the  said  respective  first- mentioned  quantities  of  ale  and  beer,  on  the 
eeveral  occasions  aforesaid ;  and  thereby  he  the  said  plaintiff  lost  and  was 
deprived  of  all  the  profits,  benefits,  and  advantages  which  he  might  and  other- 
wise would  have  derived  and  acquired  on  those  occasions,  &c. 

The  2d  count  averred  the  deceit  to  consist  in  selling  large  quantities  of  beer 
and  ale,  contained  in  divers  puncheons,  hogsheads,  casks,  &c.,  at  and  (bi 
certain  prices ;  the  defendants  well  knowing  the  said  quantities  of  ale  and  beer 
to  be  less  than  those  agreed  for  to  be  bought,  and  that  the  said  last- mentioned 
puncheons,  hogsheads,  6kc.,  did  not  contain  more  than  the  said  last-mentioned 
insufficient  quantities,  and  that  the  said  defendants  sold  and  delivered  to  the 
plaintiff,  the  said  last- mentioned  insufficient  quantities  of  ale  and  beer  in  the 
said  last-mentioned  puncheons,  hogsheads,  &c.,  as  and  for  the  said  quantities 
of  ale  and  beer  so  agreed  for. 

*There  were  also  other  counts  in  the  declaration,  but  all  were  liable  to  r#oi| 
the  ohjectioa,  that  the  defendants  were  not  charged  with  defrauding  the  ^ 
plaintiff  by  selling  him  ale  in  short  and  defective  measures. 

The  plaintiff's  counsel  were  proceeding  to  go  into  evidence,  to  show  that  the 
defendants  had  imposed  upon  the  plaintiff,  by  supplying  him  from  time  to  time 
with  ale  and  beer  in  short  and  defW;tive  casks,  but 

Abbott,  L.  C.  J.,  held  that  the  action  could  not  be  supported  in  its  present 
form.  There  is  no  specific  allegation,  that  any  one  cask  contained  a  less  quantity 
than  it  ought  to  have  done,  but  merely  that  the  defendant  had  not  delivered  the 
quantity  agreed  for.  It  is  perfectly  consistent  with  this  declaration,  that  every 
barrel  contained  the  quantity  stipulated  for,  and  yet  that  less  on  the  whole  than 
had  been  agreed  for  may  have  been  delivered.  If  the  declaration  had  been 
differently  framed,  and  had  charged  the  defendant  with  fraudulently  selling  beer 
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in  short  and  defective  measures,  the  case  might  have  heen  different  upon  that 
point ;  however,  I  give  no  distinct  opinion. 

Marycat  urged  that  the  plaintiff  had  been  arrested  for  the  debt,  and  that 
having  paid  it,  he  was  entitled  to  recover  the  sum  over-paid ;  but  his  Lordship 
was  of  opinion  that  at  all  events  he  was  not  entitled  to  recover  in  the  present 
*2fil  ^^^'^°  >  ^^^  observed,  that  the  plaintiff  ought  to  have  resisted  *the  demand 
^  for  more  than  he  had  actually  received,  in  the  first  instance.  Af^er  pay- 
ment of  the  demand  with  his  eyes  open  to  the  fhiud,  the  excess  which  he  paid^ 
was  not  money  had  and  received  to  his  use. 

Plaintiff  nonsuited,  f 

MdryaU  and  Jones^  for  the  plaintiff. 

ScarleU  and  Tindal^  for  the  defendant. 

t  The  gift  of  an  action  of  this  nature  is,  that  the  plaintifl*  was  impoaed  upon  by  the  fraud  of  tha 
defendant,  and  ia  never  maintainable  where  the  piaintifT  had  the  full  meana  of  detecting  the 
fraud  and  ascertaining  the  truth,  unleaa  aome  illegal  means  have  been  reaorted  to  fi)r  the  pur* 
poae  of  throwing  him  ofThia  ffuard. 

If  the  vendor  of  a  horse  amrm  that  he  ia  aound  wind  and  limb,  where  it  is  apparent  that  he 
has  but  one  eye,  the  buyer  must  abide  by  the  consequence  of  his  own  laches,  unleaa,  as  is 
remarked  in  the  Year  fiooka,  the jporchaaer  be  also  blind.  See  Battletf  v.  Merrdl,  Cro.  J.  387« 
The  observations  of  Gro§e,  J.,  3  T.  R.  52.    Dyer  t.  Hargrmve,  10  Yes.  507. 
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REX  V.  HOWARTH. 

« 

lo  tn  mdietment  fcr  obtaining  goods  by  false  pretences,  it  is  uonecessery  to  aver  that  tha 
defendant  did  huwmgly  and  designedljf  pretend^  i^c. :  it  is  sufficient  to  aver  that  the  defeodant 
knowingly  and  deaignedly  did  oUain  tne  goods  by  meana  of  the  false  pretences. 

Thb  indictment  charged  that  the  defendant  being  an  ill-disposed  person,  &c.| 
unlawfully,  knowingly,  and  assignedly  did  falsely  pretend  to  Thomas  Hard- 
wicke  (setting  out  the  pretences),  and  then  averred,  that  by  means  of  the  said 
•271  ^^^^  pretences,  the  defendant  knowingly  and  designedly  did  obtain  ^divers 
-^  goods,  dsc,  and  concluded  in  the  usual  form,  negativing  the  fklse 
pretences. 

The  defendant  having  been  convicted,  the  counsel  for  the  prosecution  moved 
in  arrest  of  judgment,  contending  that  it  was  necessary  in  an  indictment  under 
the  Stat.  30  G.  2,  c.  24,  s.  1,  to  aver  that  the  defendant  knowingly  and  design* 
ediy  did  falsely  pretend,  as  well  as  to  aver,  that  by  means  of  the  false  pretences, 
he  did  knowingly  and  designedly  obtain  the  goods  or  money;  and  that  the  word 
ctssignttUy  having  been  substituted  in  this  averment  for  the  word  tksignidfyt 
the  itidictment  was  defective. 

On  the  part  of  the  prosecution,  it  was  answered,  that  the  words  designedly, 
drc.,  might  be  altogether  omitted  in  alleging  the  false  pretences,  and  that  it  wieis 
sufficient  to  allege  that  the  defendant  did  falsely  pretend,  and  also  that  by  means 
of  the  false  pretences,  he  did  knowingly  and  designedly  obtain,  &c.  For  the 
words  of  the  stat.  80  6.  2,c.  24,  s.  1,  are,  shall  knowingly  and  designedly, 
and  by  false  pretences  ohtainj  &c. 

Best,  J.  (having  reserved  his  opinion  until  he  had  consulted  with  Bayhy^  JX 
deliver^  his  judgment,  saying,  that  he  himself  had  felt  no  difficulty  upon^  this 
pcmt  Ae  day  before,  and  that  having  stated  it  to  Baykyy  J.,  tfaay'i^eke  bott 
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of  them  o:  opinion  that  the  count  was  sufficient.  All  that  was  necessary"  was 
to  show  the  false  pretences  used,  and  that  by  means  of  those  false  pretences, 
the  defendant  ^knowingly  and  designedly  obtained  the  goods  in  question,  r^ng 
negativing  also  the  pretences.  '- 

If  the  introductory  words  were  to  be  struck  out  altogether,  enough  would 
still  remain  to  support  the  charge.  It  appears  that  certain  false  pretences  were 
used,  and  that  by  means  of  those  false  pretences,  the  defendants  did  knowingly 
and  designedly  obtain  the  goods.     Everything  which  is  required  is  set  out. 

The  defendant  received  sentence  of  transportation  for  seven  years. 

Waiies  and  Alderson^  for  the  prosecution. 

Williams  and  Hardy ^  for  the  defendant. 


SOWDEN  V.  EMSLEY. 

The  church  wardens  and  overseers  of  a  township  lease  lands  belongins  to  the  poor,  to  the  plain- 
tiff, for  a  term  of  years,  covenanting  that  it  shall  be  lawful  for  the  plaintiff  to  take  all  manure, 
&€.,  from  the  poor-house,  and  to  use  it  upon  the  demised  premises,  and  the  plaintiff  cove- 
nants to  provide  straw  for  the  use  of  the  poor. 

The  plaintiff  cannot  maintain  trover  against  a  succeeding  overaeer,  who  uses  the  nanurs 
from  the  poor-house  on  his  own  land.  Even  although  it  arises  from  straw  snpplied  by  the 
plaintiff. 

Troveb  to  recover  the  value  of  a  quantity  of  manure. 

In  the  year  1817,  the  overseers  of  the  township  of  Oalverley  with  Parsley^ 
let  a  farm  which  belonged  to  the  poor  of  that  township,  to  the  plaintiff,  for  the 
term  of  11  years,  at  the  yearly  rent  of  55/.  The  lease  was  executed  by  the 
then  (bur  churchwardens  and  overseers  of  the  township,  *and  in  addition  r«Ag 
to  the  customary  covenants,  contained  the  following :  '- 

And  the  said  John  Marshall^  &c.  (the  churchwardens  and  overseers),  do  for 
themselves,  their  successors,  churchwardens,  and  overseers  of  the  poor  for  the 
time  being,  for  the  township  of  Calverley  with  Parsley  aforesaid,  covenant  with 
the  said  William  Sotcden^  his  executors,  administrators,  and  assigns,  that  he 
the  said  William  Sowden^  his  executors,  administrators,  and  assigns,  paying 
the  rent  herein  reserved,  aiid  performing  the  covenants  herein  contained,  which 
on  his  and  their  parts  are  to  be  paid  and  performed,  may  peaceably  hold  all  the 
said  hereby  demised  premises  during  the  term  hereby  granted,  without  any 
interruption  whatsoever  from  them  the  said  present  or  future  churchwardens  and 
overseers  of  the  poor  of  the  said  township,  freed  and  discharged  of  all  parochial 
taxes,  dzc;  and  also  that  it  shall  be  lawful  for  the  said  William  Sowdetiy  his 
executors,  administrators,  and  assigns,  at  all  times  during  such  term,  to  take 
and  carry  away  from  the  poor-house  belonging  to  the  inhabitants  of  the  said 
township  of  Calverley  with  Parsley^  which  is  situate  in  Calverley  aforesaid,  and 
from  all  the  outbuildings  belonging  thereto,  all  the  manure,  dung,  soil,  and 
ashes  that  are  made,  bred,  or  may  arise  from  cattle  kept  at  the  said  poor-house 
for  the  use  of  the  poor  persons  therein,  or  for  any  other  cause  whatsoever, 
such  manure,  dung,  soil,  and  ashes,  to  be  at  all  times  spread  by  the  said 
William  Sowden^  his  executors,  administrators,  and  assigns,  upon  the  said 
demised  premises,  for  improving  the  same.  In  consideration  *whereof,  r^.^ 
the  said  WW^m  Sawden  doth  hereby  for  himself,  his  heirs,  executors,  •■ 
arid  administrators,  respectively,  covenant  with  the  said  John  Marshall^  dec 

ithe  then  churchwardens  and  overseers),  and  with  their  successors,  church  war- 
lens,  and  overseers  of  the  poor  for  the  time  being,  of  the  said  township  of  GUI' 
V9fky  with  Parsley^  that  be  the  said  WiUiam  Sowden^  his  executors,  adniiDis4 
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trators,  or  assigns,  will  at  all  times  during  the  said  term,  upon  request  made 
unto  him  or  them,  bring  and  deliver  unto  the  said  present  and  future  church- 
wardens and  overseers  of  the  poor  of  the  said  township,  sufficient  quantities  of 
good  wheat  straw  for  the  cattle  to  be  kept  at  the  said  poor-house,  for  the  use  of  - 
the  poor  persons  residing  therein. 

The  plaintiff  had  paid  rent  for  the  farm  from  time  to  time  to  the  overseers, 
and  occupied  the  land,  and  evidence  was  also  given  of  his  having  at  different 
times  taken  straw  to  the  poor-house  which  had  been  lefl  upon  the  premises.  It 
was  proved  that  the  defendant  was  an  overseer  for  the  current  year,  and  that 
he  had  taken  the  manure  from  the  poor-house  and  used  it  upon  his  own  farm  in 
Calverley. 

It  was  objected  on  the  part  of  the  defendant,  that  trover  was  not  maintainable. 
The  covenant  entered  into  by  previous  overseers,  could  not  bind  their  successors 
in  office. 

If  it  could,  the  remedy  was  on  the -covenant,  or  at  all  events  the  plaintiff  ought 

to  have  declared  on  an  agreement  arising  by  implication  from  the  terms  of  the 

*S1 1  ^^isi*^^^  lease,  and  the  continuance  *of  the  tenancy.    That  even  admitting 

•'    that  the  covenant  was  binding  on  the  present  overseers,  the  action  ought 

to  have  been  laid  in  covenant. 

That  at  all  events  the  covenant  did  not  actually  vest  any  property  in  the 
plaintiff  previous  to  actual  delivery  of  the  manure.  It  amounted  to  no  more 
than  a  mere  license  to  take  manure  and  to  use  it  for  a  particular  purpose. 

On  the  part  of  the  plaintiff  it  was  contended  that  by  the  covenant,  or  at  all 
events  by  the  implied  agreement  arising  out  of  the  covenant,  the  property  was 
actually  vested  in  the  plaintiff.  That  where  a  breach  of  covenant  is  committed 
by  a  stranger,  covenant  cannot  be  supported,  it  cannot  be  maintained  except 
against  a  party  or  privy.  Griffiths  v.  Bourne^  6  T.  R.  66.  That  at  all  events 
trover  was  maintainable  in  this  case,  inasmuch  as  the  straw  which  was  converted 
into  manure  was  the  plaintiff's  own  property. 

Baylet,  J.,  was  of  opinion  that  the  action  could  not  be  supported,  but  admit- 
ted evidence  to  prove  the  value  of  the  manure  alleged  to  have  been  converted  by 
the  defendant,  and  nonsuited  the  plaintiff,  giving  him  leave  to  move  to  set  aside 
the  nonsuit,  and  to  enter  a  verdict  for  the  plaintiff  for  the  amount  proved. 

ScarkU  and  Tindal^  for  the  defendant. 

HuUock^  Serj.,  and  Starkie^  for  the  plaintiff. 
*^21      *  Tindal  in  the  ensuing  term  obtained  a  rule  nisi  for  setting  aside  the 
^  nonsuit,  but  the  Court  of  Exchequer,  in  Hilary  term,  1822,  discharged 
the  rule. 


GERMAINE  v.  BURTON. 

If  sfter  s  sale  hj  sample  at  a  specific  price,  goods  of  an  inferior  quality  be  sapplied,  the  vendor 

cannot  recover  more  than  the  actual  value. 

AssuxFsrr  for  goods  sold  and  delivered. 

The  goods  had  been  sold  at  a  specific  price  by  sample^  and  the  question  was 
whether  the  defendant  was  compellable  to  pay  the  full  price,  or  might  prove  in 
diminution  of  damages  that  the  goods  did  -not  correspond  with  the  sample,  but 
were  of  inferior  quality. 

Baylby,  J.,  held  that  the  plaintiff  was  not  entitled  to  recover  more  than  the 
usual  value  of  the  goods.f 

t  A  sale  of  goods  by  sample  seems  to  be  a  sale  by  warranty.    See  Farktr  v.  Palmer ^  4  fi.  d& 
A«  387.    And  it  seems,  that  in  general  the  purchaser  of  a  warranted  article  has  a  right  to  ke^ 
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tha  thinff  wld,  tnd  to  reoorer  dainiges  for  the  breick  of  wwrcnty.  Fidder  r.  Slafkm,  I H. 
B.  17.  Dr.  Compton'$  case*  cited  by  BuUer,  J.,  1  T.  R.  136.  Budianan  t.  Fanukaw,  2  T. 
R.  745.  Curtis  v.  Hannav,  3  Esp.  c.  83,  where  Lord  Elleniorough  sars,  '*  I  take  it  to  be  clear 
law,  that  if  a  peraon  purcnaaea  a  borie  which  ia  warranted,  and  whieh  afterwarda  lurnaoiit  to 
have  been  unaound  at  the  time  of  the  warranty,  the  buyer  may.  if  he  pleaaea,  keep  the  hone, 
and  bring  an  action  on  the  warranty,  in  which  caae  he  will  have  a  right  to  recover  the  diflereoce 
between  the  value  of  a  aound  horae  and  one  with  such  defecta  aa  exiated  at  the  time  of  the 
warranty,  or  he  may  return  the  horae,  and  bring  an  action  to  recover  the  full  money  paid." 
But  if  tke  b-jver  mean  to  repudiate  the  contract  altogether,  he  muat  return  the  gooda  aa  aoon 
*a8  the  breacn  ia  diecovered,  or  at  leoat  within  a  reasonable  time  afterwarda,  and  whilat  ^^^ 
the  gooda  remain  in  the  aame  atate ;  for  where  a  contract  ia  to  be  reacioded  at  all,  it  muat  be  *- 
reacmded  in  toto*  and  the  partiea  placed  in  statu  quo.  Curtis  v.  Hanmay,  3  Eep.  C.  83.  Hmmt 
y.  Silk,  5  Eaat,  452.  Fielder  v.  Starkin,  I  H.  B.  19.  Grimtddi  v.  WkUe,  4  Esp.  C.  95.  And 
aee  Parker  v.  Palmer,  4  B.  &  A.  387.  where  it  waa  held,  that  the  plaintiff  having  aaaumed  a 
dominion  over  the  gooda  which  were  depoaited  in  the  £aat  India  Company'a  warehouae,  and 
having  aeen  parte  of  them,  could  not,  at  the  expiration  of  three  montha  from  the  time  of  the 
purchaae,  repudiate  it ;  and  aee  Groning  v.  Mendkam,  aupra,  vol.  i.  257.  And  aa  the  purchaaer 
of  the  warranted  article  may  return  it,  and  aiill  maintain  an  action  for  breach  of  warranty,  it 
iblbwa  that  he  ought  to  be  permitted  to  prove  the  inferiority  of  the  article  in  diminution  of 
damagea,  in  an  action  brought  by  the  vendor  to  jecover  the  atipulated  price,  inatead  of  com- 
pellinff  him  to  pay  the  whole  atipulated  price  in  the  firat  inatance,  ana  to  leave  him  to  hii 
remedy  to  recover  for  the  breach  of  warranty  in  another  action.  See  Cormack  v.  Gillies,  cited 
in  Basten  v.  Butter,  7  blaat,  480,  where,  in  an  action  for  the  value  of  a  quantity  of  aeeda  aold 
under  a  warranty,  BuUer,  J<,  held,  that  the  defendant  waa  not  at  liberty  to  ahow  that  the  aeeda 
were  not  of  the  aort  agreed  for,  and  that  the  plaintiff  waa  entitled  to  recover  the  whole  price 

5 agreed  for ;  but  upon  a  croaa  action  being  brought.  Lord  Kenyan  intimated,  that  the  non-com* 
liance  with  (be  warranty  ought  to  have  been  received  in  the  former  action,  in  reduction  of 
amagea,  or  to  ahow  that  the  aeeda  were  of  no  value. 
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REX  V.  APPLEBY  et  al. 

A.  and  B.  are  chargfed  with  the  joint  oommiaaion  of  a  felony;  A.  on  hia  ezamingtioQ  b^fhra  tna 
magiatrate  atatea  in  the  preaence  and  heiiring  of  B,,  that  ho  and  B.  jointly  committed  tho 
iebny,  and  tbia  B.  doea  not  deny :  theae  circumatancea  are  not  evidence  againat  B. 

This  was  an  indictment  against  three  of  the  prisoners  for  stealing  a  horse, 
and  against  the  fourth  for  having  feloniously  received  the  horse  knov^ing  it  to 
have  been  stolen. 

On  the  part  of  the  prosecution,  it  was  proposed  to  prove,  that  when  the  priso- 
ners were  taken  up  on  the  present  chnrge,  and  examined  before  a  *ma-  j-,^ 
ffistrate,  one  of  them  being  charged  by  the  examination  of  another,  with  '■ 
having,  jointly  with  the  latter,  committed  the  felony  in  question,  the  former  did 
not  deny  that  what  was  so  said  was  true ;  but  Holroyd,  J.,  held  that  it  was  not 
compc'tent  to  the  prosecutor  to  go  into  such  evidence,  and  said  that  it  had  beea 
00  ruled  by  several  of  the  jud^  in  a  similar  case,  which  had  liaen  tried  at 
Chester  J  and  that  he  was  of  the  same  opinion. 

The  evidence  was  accordingly  rejected. 

Starkie  and  Parke ^  for  the  prosecution. 
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BEX  V.  DAWBER  et  aU 


21  the  tettimony  of  an  wooomphso  be  oonfirmed,  «>  far  •■  lus  teatimonj  relatea  to  one  nriiioner, 
but  be  not  confirmed  with  respect  to  another  priaoner,  the  latter  mav  be  convicted  on  the 
teatimony  of  the  acoompUce,  if  the  jury  deem  him  to  be  worthy  of  credit. 

This  w«s  an  indictment  against  the  prisoners  for  grand  larceny. 

An  accomplice  was  examined  on  the  part  of  the  prosecution,  who  was  coir* 
firmed  in  the  testimony  which  he  gave  as  to  some  of  the  prisoners,  but  not  as 
to  the  rest. 

Batley,  J.9  informed  the  jury,  that  if  they  were  satisfied  by  the  confirmatory 

evidence  which  had  been  given,  that  the  accomplice  was  a  credible  witness, 

they  might  act  upon  that  testimony,  with  respect  to  others  of  the  defendants, 

*fi5l  ^^^^^"S^  ^  *^^^  ^  ^'^  evidence  affected  them,  it  had  received  no  con- 

•l  firmation.f 

The  prisoners  were  convicted. 

t  In  judffingf  of  the  credit  due  to  the  teatimony  of  an  accomplice,  it  aeema  to  be  a  neceaaary 
principle  that  hia  teatimony  muat  be  wholly  received  aa  that  of  a  credible  witneaa,  or  wholly 
rejected.  Hia  evidence  on  pointa  where  he  ia  confirmed  by  unimpeachable  evidence,  is  uaeleaa ; 
the  question  is,  whether  he  is  to  be  believed  upon  ooints  where  he  receives  no  confirmation, 
and  of  thia  the  jurv  are  to  form  their  opinion  from  the  nature  of  hia  teatimonv,  his  manner  of 
delivering  it,  and  the  confirmation  which  it  roceivea  firom  other  evidence,  which  ia  unsuspected. 
i?«a  V.  Swallam  and  othera,  &c..  Cor.  ThomgoHt  B.,  under  a  special  commiaaion  at  York,  1818. 
See  alao  Eex  v,Jonet,  2  Camp.  133,  where  Lord  Etlenborougk  obaervea,  within  a  few  years 
a  caae  waa  referred  to  the  twelve  judges,  where  four  men  were  convicted  of  burglary  on  the 
evidence  of  an  accomplice,  who  received  no  confirmation  concerning  any  of  the  facts  which 
proved  the  criminality  of  one  of  the  prisoners,  but  the  jnd^s  were  unanimously  of  opinion, 
that  the  conviction  of  all  four  was  legal,  and  upon  that  opinion  they  all  auflered  the  sentence 
of  the  law.  Lord  Salt^  in  hia  Pleaa  of  the  Crown,  vol.  i.  p.  905,  obaervea,  that  it  ia  hard  to 
take  away  the  life  of  any  peraon  on  the  evidence  of  a  par1ieip§  criaimiff,  unleaa  there  be  very 
eonaiderable  circumatancea  which  give  the  greater  credit  to  what  he  aweara.  See  Beat  t.  At* 
wood,  Leaches  C.  C.  L.  521.  Mex  v.  Durham  and  Crowder,  lb.  558.  Lord  Konyon^i  obaop 
IratioBa  in  Jordaino  v.  ZesAArvofte,  7  T.  R.  601.    1  Hale'a  F.  C.  903,  4,  5. 


LANCASTER  SPRING  ASSIZES,  1821. 


REX  V.  EVANS, 

A  libel  ia  alleged  to  have  been  published  with  intent  to  defiune  certain  nagiatratea,  and  alae 
to  bring  the  adminisnration  of  justice  into  contempt :  it  is  sufficient  to  prove  a  pablirjition  with 
either  of  theae  intentiona, 

Trb  indictment  charged  the  defendant  with  having  published  a  libel  of  and 
*Sfll  ^^^^^^^S  cei^t^in  niagistrates,  with  intent  to  defame  those  ^tnagiatrates, 
•I  and  also  with  a  malicious  intent  to  bring  the  administration  of  justice  into 
contempt. 

Batlet,  J.,  informed  the  jury«  that  if  they  were  of  opinion  that  the  defendant 
bad  published  the  libel  with  either  of  those  intentions,  they  ought  to  find  the 
frisoner  guilty. 

The  jury  (bund  the  defendant  guilty  generally. 

OoM,  Seijt.,  and  Siarkie^  for  the  prosecution. 

Vide  JSea  ▼.  Ihwoom,  infirat  57. 
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COWIE  V.  HALSALL.    June  18. 

An  alteration  in  a  bill  of  exchange,  made  by  inaerting  a  particular  place  of  pasnnent  after  die 
acceptor*!  signature,  and  made  without  the  aaaent  of  the  acceptor,  precludes  the  holder  from 
recovering  nom  him,  although  it  is  not  proved  to  have  been  altered  by  the  authority  of  tli« 
holder. 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor.         , 

The  bill  in  question  was  drawn  by  Daniel  upon  the  defendant  for  the  sum 
of  20/.  19«.,  payable  in  three  months  aAer  date  to  the  order  of  the  drawer,  apd 
indorsed  by  him  to  the  plaintiff;  and  it  purported  to  be  accepted  by  WiUiqm 
HaUuU^  payable  at  Mr.  Bidlake\  No  48,  Chistceil  Street. 

The  defence  was,  that  it  had  been  altered  subsequently  to  the  acceptance,  d^c, 
by  the  addition  of  the  words,  <<  payable  at  Mr.  Bidlake%  No.  48,  Oiistcell 
Street.'' 

The  signature,  "  William  Halsall^''  was  proved  to  be  in  the  handwriting  of 
the  defendant,  but  the  *words  of  special  acceptance  were  not  in  his  hand-  p^  ^- 
writing,  and  bad  clearly  been  added  by  some  one  subsequently  to  the  *- 
acceptance. 

It  was  insisted  on  behalf  of  the  defendant,  that  this  alteration,  made  without 
the  consent  of  the  acceptor,  vitiated  the  bill ;  and  the  case  of  Tidmarsh  and 
CrTover^  1  M.  &  S.  735,  was  cited ;  where  it  was  held,  that  the  drawer  of  a 
bill  of  exchange,  originally  accepted  by  the  defendant,  payable  at  Bloxam  and 
Co.*s,  having  altered  it  by  erasing  **Bloxam  and  Co.'*  (who  had  failed  subse- 
quently to  the  acceptance  of  the  bill),  and  by  substituting  ^^Esdatle  and  Co.,** 
indorsed  it  to  the  plaintiff  for  value,  the  latter  could  not  recover  against  the 
acceptor. 

On  the  part  of  the  plaintiff*  it  was  urged,  that  unless  the  bill  were  proved  to 
have  been  altered  by  some  one  who  had  an  interest  in  the  bill,  the  alteration 
would  not  vitiate  the  acceptance ;  and  that  no  alteration  by  a  stranger  would 
have  that  effect.  That  in  the  case  cited  the  alteration  had  been  made  by  the 
holder  himself;  and  that  as  there  was  no  proof  in  the  present  case  that  the 
bill  had  been  altered  by  the  consent  or  with  the  concurrence  of  the  plaintiff,  he 
was  entitled  to  recover. 

Abbott,  L.  C.  J.,  in  summing  up  to  the  jury,  led  two  questions  for  their  con- 
sideration :  first,  whether  the  bill  had  been  altered  with  or  without  the  authority 
of  the  defendant ;  and,  secondly,  ^whether  it  had  been  altered  with  or 
without  the  authority  of  the  holder.  AAer  commenting  upon  the  circum* 
stances  of  the  case,  his  Lordship  observed,  that  there  was  no  reason  to  doubt 
that  the  alteration  had  been  made  by  the  authority  of  Daniel^  or  of  some  other 
holder. 

The  jury  foimd,  that  the  bill  had  been  altered  without  the  authority  of  the 
defendant;  upon  which  his  Liordship  was  of  opinion,  that  in  point  of  law  a  v^* 
diet  ought  to  be  entered  for  the  defendant. 

Marryatt  and  Chilly^  for  the  plaintiff. 

Campbell^  for  the  defendant. 


[*88 


38] 


3  Starkie.  585 


K.  B.  GUILDHALL. 


LAING  V.  BARCLAY  et  al.    June  18. 

A.  ttKtt  to  accept  bills  drawn  hj  B,  abroad,  on  certain  conditions ;  it  is  a  question  of  law 

wbether,  under  the  particular  circumstances  of  the  transaction,  A,  was  bound  to  accept  ft 

particular  bill. 
Practice  as  to  the  costs  of  a  bill  drawn  abroad,  and  protested  tar  non-payment  in  this  country. 
A  solicitor  under  a  commission  of  bankrupt  not  bound  to  produce  the  proceedings  under 

the  commiasion  in  a  collateral  action,  where  the  production  might  tend  to  the  detriment  of 

bis  clients. 

Special  assufnpsil, — George  Laing^  the  brother  of  the  plaintiff  James 
Laing^  being  the  owner  of  three  vessels,  the  Susan^  the  Henry ^  and  the  Wil- 
Uam  Penn^  sent  them  to  Newfoundland^  and  thence  to  Dernarara^  two  in 
lumber  and  one  laden  with  fish,  to  bring  cargoes  home  from  the  latter 
*301  *P^^^'  James  Laing^  the  plaintiff,  being  settled  in  Demarara^  the  de- 
-'•  fendant  and  his  late  partner  Gurney  Barclay j  who  were  merchants  in 
London^  gave  a  letter  of  credit  to  the  amount  of  30,000/.,  in  order  to  enaUo 
'George  Laing  to  procure  cargoes  at  Demarara.  By  the  terms  of  this  letter 
they  agreed  to  accept  bills  of  exchange  at  specified  rates  per  cwt.,  according  to 
the  weights  of  different  articles  of  the  cargoes  received,  provided,  inter  alia^ 
that  they  received  bills  of  lading  filled  up  with  their  names,  and  that  there  was 
no  irregularity  in  the  bills  so  to  be  drawn ;  the  bills  to  be  drawn  at  ninety  days' 
sight.  The  defendants  had  received  the  cargoes  of  the  William  Penn  apd 
Susan.  The  plaintiff  had  drawn  on  the  defendants  a  bill  of  exchange,  dated 
March  4th,  1819,  requiring  them  to  pay,  six  months  afler  sight,  the  sura  of 
500/.  to  George  Ross^  for  value  received.  This  bill  had  been  dishonoured  by 
the  defendants,  and  protested  for  non-acceptance,  and  also  for  non-payment ; 
and  the  plainti^  had  in  consequence  sent  another  cargo  at  his  own  expense  by 
the  AlliaTux^  and  the  defendants  had  paid  the  sum  of  400/.  upon  the  bill  m 
question,  which  stood'protested  for  the  non-payment  of  the  remaining  100/.  The 
action  was  brought  (or  breach  of  the  contract  contained  in  the  letter  of  credit; 
there  were  also  counts  for  goods  consigned  to  the  defendants  to  be  sold  by  them, 
and  for  goods  sold  and  delivered. 

On  the  part  of  the  defendants,  it  was  contended,  in  the  first  place,  that  the  bill 
*401  ^i^^*^  ^^^  ^^^  ^correspond  with,  the  description  of  the  bill  which  the 
-^  defendants  by  their  letter  of  credit  had  undertaken  to  accept ;  it  had  been 
drawn  payable  six  months,  and  not  ninety  days,  afler  sight.     But 

Abbott,  L.  C,  J.,  and  the  special  jury  were  of  opinion,  that  as  the  extension 
of  the  time  was  a  circumstance  in  favour  of  the  defendants,  they  could  not  sus- 
tain the  objection. 

It  appeared  that  no  other  bill  transaction  whatsoever  existed  between  the 
parties,  and  several  letters  were  given  in  evidence  which  had  been  writtf^r  oy 
the  plaintiff*  to  the  defendants  on  the  subject  of  the  consignments ;  ir.  one  of 
which  he  mentioned  that  he  should  draw  a  bill  on  account  of  his  consignment  of 
the  cargo  of  the  Susan, 

It  was  objected  on  the  part  of  the  defendants,  that  no  suflicient  evidence  had 
been  given  by  the  plaintiflTto  show  that  the  bill  in  question  had  been  drawn  upon 
the  defendants,  and  that  they  had  been  required  to  accept  it  in  performance  of 
their  undertaking  contained  in  their  letter  of  credit ;  and  that,  on  the  contrary, 
there  was  so  much  of  irregularity  in  the  transaction  that,  according  to  the  terms 
of  their  contract,  they  were  not  bound,  in  point  of  kw,  to  accept  the  bill  in 
question. 

On  the  part  of  the  plaintiflT  it  was  contended,  that  the  question,  whether  tbft. 
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defendants  had  sufficient  notice  that  the  hill  had  been  drawn  in  ^porsuanca  p^ .. 
of  the  contract,  was  a  question  of  fact  for  the  jury,  and  not  a  question  of  ^ 
law. 

Abbott,  L.  C.  J.  The  defendants  have,  by  their  letter,  undertaken  to  per- 
form a  particular  duty,  and  they  contend  that  it  is  for  the  Court  to  pronounce 
whether  they  have  made  any  default  in  performing  that  duty.  I  am  of  opinion 
that  this  point  has  been  properly  urged.  Tliere  is  no  evidence  of  any  waiver  of 
the  conditions  upon  which  they  undertook  to  accept :  and  it  is  a  matter  of  law 
whether  the  plaintiflT  has  brought  himself  within  those  terms  upon  which  the 
defendants  undertook  to  accept. 

It  was  then  agreed  that  a  special  case  should  be  reserved. 

Upon  the  subject  of  damages,  a  question  arose  as  to  the  sum  to  be  allowed  as 
the  damages  upon  the  dishonour  and  protest  of  the  bill.  It  appeared  ineTidenoe 
that  upon  the  dishonour  of  a  bill  drawn  in  Demarara  upon  England^  and  sent 
back  dishonoured  and  protested,  25  per  cent,  was  considered  to  be  the  amount 
of  the  loss,  and  the  plaintiff  accordingly  claimed  damages  at  that  rate  upon  the 
whole  amount  of  the  bill  of  500/.  It  appeared,  however,  upon  Ajrther  examina* 
tion,  that  the  bill  had  not  been  sent  back  protested  for  the  whole  amount,  and 
that  the  usual  practice  in  such  cases  was  (to  which  some  of  the  special  jury 
pledged  their  own  knowledge),  to  retain  the  dishonoured  bill  in  this  country,  and 
send  a  protest  to  Demarara^  where,  upon  the  arrival  of  the  protest,  *8ecu-  r#^o 
rity  was  demanded  of  and  given  by  the  drawers ;  and  that  the  whole  of  ^ 
the  loss  from  the  dishonour  was  not  incurred  unless  the  bill  in  the  result  was 
not  paid.  It  appearing  that  in  the  present  instance  the  bill  had  been  retained  in 
this  country  until  the  400/.  had  been  paid,  and  that  ultimately  it  had  been  sent 
back  protested  and  dishonoured  to  the  amount  of  100/.  only,  no  more  than  25/. 
damages  were  allowed  in  that  respect. 


In  the  course  of  the  cause  the  plaintifTs  counsel,  for  the  purpose  of  proring  an 
admission  by  the  defendants  that  the  bill  in  question  had  been  drawn  in  pur- 
•uance  of  the  contract  contained  in  the  letter  of  credit,  proposed  to  read  in 
evidence  the  prooeedings  under  a  commission  of  bankrupt  against  George 
Ltdng ;  and  ibr  this  purpose  the  sotksitor  to  the  assignees,  who  had  been 
served  with  a  subpoena  to  produce  the  proceedings,  was  called  as  a  witness,  and 
required  to  produce  them.  A  cause  was  pending  in  which  those  assignees  were 
the  plaintiffs,  who  sought,  by  that  action,  to  recover  against  the  present 
defendants  part  of  the  amount  of  the  proceeds  of  the  cargoes  of  the  three  ships 
above  specified..  The  witness,  who  had  brought  the  proceedings  with  him, 
demurred  to  the  production.  His  objection  was  supported  by  the  counsel  lor 
the  defendants,  who  contended  that  the  witness,  being  the  confidential  *depo-  r%^«| 
■itary  of  the  proceedings  by  his  clients  the  assignees,  was  not  bound  to  *- 
produce  them. 

Abbott,  L.  C.  J.,  yielded  to  the  objection,  and  the  prooeedings  were  not 
produced. 

Brougham  and  PoUoeky  for  the  plaintiff. 

Copley^  Sol.-Gen.,  ScarkU^  and  Campbell^  for  the  defendants. 
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CARTER  et  al.  v.  BARCLAY  et  a1.    June  19. 

In  an  action  of  frover  bjr  the  assignees  of  a  bankrupt,  an  account  stated  between  the  bankrupt 
and  the  defendants,  from  which  it  appears  that  certain  proceeds  constituting  part  of  the 
account,  had  come  into  the  hands  of  the  defendants  subse<)uently  to  the  bankruptcy,  is 
sufficient  to  throw  upon  the  defendants  the  anut  ot  proving  their  right  to  retain  such  proceeds, 
although  a  large  debt  upon  the  balance  is  due  to  the  defendants. 

An  agreement  between  the  bankrupt  and  the  defendants,  before  the  bankruptcy,  that  the 
defendants  shall  accept  bills,  to  enable  the  bankrupt  by  his  agent  abroad  to  purchase  car- 
goes and  transmit  them  to  the  defendants,  who  were  to  pay  their  acceptances  out  of  the 
proceeds,  and  to  j>lace  the  surplus  to  the  account  of  the  bankrupt,  is  no  defence  to  an  action 
ibr  proceeds  received  after  the  bankruptcy. 

Tbovbr  by  the  plaintifls  as  the  assignees  of  George  Laing^  a  bankrupt,  to 
recover  from  the  defendants  the  value  of  certain  proceeds  of  a  cargo  alleged  to 
have  been  received  by  the  defendants  after  the  bankruptcy  of  George  Laing. 

The  plaintiffs  gave  in  evidence  an  account  stated  by  the  defendants,  fVom 
which  it  appeared  that  George  Laing  hod  been  indebted  to  them  before  his 
bankruptcy  to  an  amount  exceeding  9000/.  In  this  account  they  had  also  given 
*44i  credit  for  ihe  ^proceeds  of  goods  consigned  to  them  by  the  direction  of  (r. 
-I  Laing;  but  it  appeared  that  a  portion  of  these  proceeds  constituting  the 
balance  now  sought  to  be  recovered  by  the  assignees,  had  been  received  by  the 
defendants  subsequently  to  the  bankruptcy. 

Afler  proof  of  the  commission  and  of  this  account,  from  the  dates  of  which 
it  appeared  that  part  of  such  proceeds  had  been  received  since  the  issuing  of  the 
commission,  the  plaintiffs  closed  their  case. 

Oopley^  S..G.,  on  the  part  of  the  defendants,  contended  that  this  evidence  was 
in  Itself  insufficient ;  the  defendants  were  creditors  of  the  bankrupts,  and  they 
might  or  might  not  have  a  right  to  retain  these  proceeds ;  but  that  it  was  not 
competent  to  the  plaintiflls  to  charge  the  defendants  with  the  receipts,  without 
giving  them  credit  at  the  same  time  for  the  debt  they  claimed,  or  showing  that 
the  proceeds  had  been  rec:eived  under  such  circumstances  that  the  defendants  had 
no  right,  under  the  statute  of  mutual  credits,  to  retain  them. 

Abbott,  L.  C.  J.,  was  of  opinion,  that  inasmuch  as  the  property  came  into 
the  hands  of  the  defendants  aAer  an  act  of  bankruptcy  had  been  committed,  it 
was  incumbent  on  the  defendants  to  show  that  they  had  a  right  to  retain  the 
goods. 

n . -^  ^Evidence  was  then  given  on  the  part  of  the  defendants,  for  the  pur- 
•1  pose  of  showing  the  right  of  the  defendants  to  retain  these  proceeds  by 
virtue  of  an  agreement  made  before  the  bankruptcy.  It  appeared  that  George 
Zdiing^  the  bankrupt,  having  several  ships  which  he  had  sent  to  the  West 
Indies f  had  given  to  James  Laing,  his  brother,  residing  there,  authority  to 
purchase  cargoes  for  him ;  and  that  the  defendants,  in  order  to  enable  James 
Laing  to  do  this,  had  furnished  him  with  a  letter  of  credit,  by  which  they 
agret^d  to  accept  bills  in  certain  amounts  proportioned  to  the  carries  received. 
The  defendants  were  to  pay  themselves  the  amount  of  such  bills  out  of  the 
proceeds  of  the  cargoes,  and  the  remainder  was  (according  to  the  evidence  of 
G,  Laing)  to  be  placed  to  the  general  account  between  himself  and  the 
defendants.  One  bill  only  bad  been  drawn,  and  no  part  of  the  funds  thus 
raised  had  been  applied  by  the  defendants  in  payment  of  it. 

Abbott,  L.  C.  J.,  was  of  opinion,  upon  this  evidence,  that  the  defendants 
were  not  entitled  to  retain  those  proceeds  in  payment  of  their  claim  on  the 
bankrupt. 

He  gave  no  opinion  upon  the  question,  what  the  eilect  might  have  been  of  a 
precise  and  positive  stipulation  that  the  proceeds  should  have  been  specifici.lly 
applied  to  reduce  any  balance  between  them ;  but  it  was  clear,  that  under  a 
geinenl  ageeefneoty  such  as  bad  been  proved,  they  oould  liave  no  such  right. 
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^Verdict  for  the  plaintifTs,  damages  15252. 14^.,  the  balance  of  account  due. 
Scarlett  and  Qimpbell^  for  the  plaintiffs. 
Copky^  Sol.-Gen.,  and  Wilde^  for  the  defendants. 


MORGAN  et  a1.  v.  SKIRFIELD.    June  19. 

iL,  residing  in  Rutwia,  purehuet  different  cargoes  ibr  B.  in  £furIa«J,  one  of  which  A.  consigns» 
in  a  vessel  chartered  by  JB.,  to  his  own  agent  in  England.  The  master  of  a  diip  which  con- 
Teys  one  of  the  cargoes  contrary  to  the  terms  of  the  bill  of  ladins,  delivers  the  cargo  to  B,, 
who  has  at  that  time  accepted  and  paid  bills  drawn  by  A,  to  the  amount  of  the  nrst  two 
cargoes,  but  not  to  the  amount  of  the  whole  of  the  cargoes. 

In  an  action  against  the  master  by  A.  for  not  delivering  according  to  the  bill  of  lading*  it  is  a 
question  for  the  jury  whether,  under  the  particular  cu-cumstances  of  the  case,  the  accq>ted 
bills  were  agreed  to  be  taken  in  payment  of  the  particular  cargoes. 

Action  on  the  case  for  a  mis-delivery  of  certain  goods  by  the  defendant,  being 
the  owner  of  the  ship  Augustus^  contrary  to  the  terms  of  the  bill  of  lading. 

The  plaintiffs  resided  in  Riissia^  and  Fbrster  and  Wylam^  who  resided  at 
Newcastle^  sent  directions  to  the  plaintiffs,  requesting  them  to  purchase  cargoes 
on  their  account,  and  to  send  them  in  vessels  sent  by  them  for  that  purpose. 
In  consequence  of  these  directions,  four  distinct  purchases  were  made,  and  the 
goods  were  transmitted  in  five  different  vessels,  sent  for  that  purpose  by  Forster 
and  Wylam,     These  vessels  arrived  at  different  times. 

The  first  purchases  amounted,  with  charges,  to  64,000  roubles,  and  they  were 
sent  in  July  by  the  Augustus  and  Penelope.  The  first  set  of  bills,  *drawn  t^aj 
by  the  plaintiffs  on  Wylam  and  Co.  to  the  aniount  of  20,000  roubles  ^ 
each,  had  all  been  honoured  before  the  23d  of  October,  and  had  since  been  paid. 
Three  bills  were  aflerwards  drawn  on  Wylam  and  Cb.,  one  of  which  had  been 
ultimately  dishonoured.  Of  the  two  others,  one  on  Hurry  ^  Co.  had  been  pro- 
tested October  the  9th,  1819,  and  had  never  been  paid,  but  a  draft  had  been  paid 
in  lieu  of  it  November  the  5th,  which  was  paid  November  the  15th ;  the  other  on 
JoneSy  ULoyd  and  Co.  had  been  at  first  refused  acceptance,  but  had  been  accepted 
on  the  25th  of  October^  and  paid  when  at  maturity,  but  had  remained  unaccepted 
from  the  19th  to  the  25th ;  and  on  the  23d  of  October^  none  of  the  latter  bills  bad 
been  honoured.  The  plaintiff,  by  his  bills  of  lading,  had  consigned  the  goods  in 
question  to  Ward  and  Co.^  his  agents,  at  NewcastJe.  l^he  Augustus  arrived  at 
Newcastle^  and  the  defendant  afterwards,  on  the  23d  of  October^  delivered  the 
cargo  of  the  Augustus  to  Wylam  and  Co. 

On  the  part  of  the  plaintiff  it  was  contended,  that  although  the  shipmaster 
and  captain  are  justified  in  delivering  according  to  the  bill  of  lading,  yet  where 
goods  are  consigned,  not  to  a  purchaser  but  to  an  agent  of  the  consignee,  the 
captain  has  no  right  to  deliver  them  to  some  other  party,  to  whom  he  supposes 
they  ought  to  be  delivered.  That  this  was  not  a  case  of  stoppage  in  transitu^ 
but  was  the  case  of  a  delivery  by  the  defendant  to  persons  not  entitled  to  receive 
the  cargo.  Fbrster  and  Wylam  had  not  possession  of  the  liill  of  lading,  and 
the  defendant  ought  to  have  inquired  where  *lhe  bill  of  lading  was,  and  it  r-»^Q 
would  then  have  been  found  that  he  had  no  authority  to  deliver  the  cargo  L 
to  them.  The  case  was  simply  that  of  a  delivery  to  A.  where  the  defendant  had 
contracted  to  deliver  to  B.  One  of  the  bills  had  not  been  paid  at  all,  and  two 
others  had  not  been  accepted  as  they  were  drawn ;  and  there  was  no  period  of 
time  when  the  cargoes  were  free  from  incumbrance.  The  plaintiffs  had  never, 
therefore,  parted  with  the  security  of  the  bills  of  lading  in  their  own  name ;  and 
so  long  as  that  state  of  things  remained,  it  was  unnecessary  for  the  plaintifis  to 
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give  notide  to  the  master  not  to  deliver  the  cargo ;  such  a  notice  was  no  more 
necessary  than  it  would  be  for  a  party»  who  had  delivered  to  his  banker  a 
security  specially  indorsed  to  himself,  to  give  notice  to  the  banker  not  to  pay 
it  over. 

On  the  part  of  the  defendant,  it  was  contended  that  the  transactions  upon  the 
first  cargoes,  by  the  Fsndope  and  the  Augustus^  were  completely  distinct  from 
the  subsequent  ones ;  that  the  amount  of  the  first  had  been  paid  according  to 
the  contract,  and  consequently  that  there  could  be  no  right  in  the  plaintiff  to 
stop  the  goods  in  transitu, 

Abbott,  L.  C.  J.  The  defendants  insist  that  the  plaintiffs  are  not  entitled  to 
recover,  first,  because  the  purchases  were  distinct  transactions,  and  the  whole 
of  the  purchase-money  due  in  respect  of  these  goods  has  either  been  paid  or 
secured  to  the  plaintiff,  and,  therefore,  that  the  plaintifis  are  not  entitled  to  stop 
one  parcel  of  goods  on  account  of  any  contract  made  with  respect  to  another 
%Aff^  parcel  *of  goods.  In  the  next  place,  it  is  contended  that  inasmuch  as  the 
-^  piaintifls  knew  of  the  matter  of  complaint  on  the  9th  of  August^  they 
ought,  at  least  before  the  23d  of  October^  to  have  given  directions  to  the  mastei* 
of  the  ship  at  Newcastle  not  to  deliver  the  cargo.  If  you  are  of  opinion  that  th|^ 
fifst  cargoes,  by  the  J^ehpe  and  Augustus^  were  paid  for,  you  ought  to  finci 
for  the  defendant ;  and  if  you  are  of  opinion  that  there  was  a  neglect  on  the 
part  of  the  plaintiffs  to  make  their  claim  for  the  detention  of  the  goods,  and  that 
they  waited  an  unreasonable  time  without  givg^g.  notice,  you  will  find  on  that 
point  for  the  defendant ;  stating  that,  in  your  judgment  and  opinion,  the  delay 
was  unreasonable. 

'  If  your  opinion  be  against  the  defendant  on  both  these  points,  your  verdict 
must  be  for  the  plaintiff;  but  I  am  of  opinion  that  you  cannot  go  beyond  the 
loss  occasioned  by  the  delivery  of  the  cargo  of  the  Augustus^  and  that  you  can* 
not  make  the  present  defendant  liable  for  any  other  misdelivery. 

The  Jury  found  for  the  defendant  on  the  first  point,  which  was  lefl  for  their 
consideration. 

Marryalt^  and  Alderson^  for  the  plaintiffs. 

Scarlett^  HuUock^  Serjt.,  and  Campbell^  for  the  defendant. 


♦ftm  •DUNCAN  et  al.  r.  the  Company  of  Propnetors  of  the  SURREY  Canal. 

^^i  June  20. 

■ 

SemUe:  An  incorporated  company  may  be  guilty  of  a  conversion  by  the  act  of  their  agent, 
acting  under  the  direction  of  a  committee  for  managing  the  affairs  of  the  company. 

This  was  an  action  of  trover  against  the  Company  of  Proprietors  of  the  Sur* 
rey  Canal,  to  recover  the  value  of  a  number  of  barges. 

The  defendants  were  a  corporate  body :  it  appeared  in  evidence,  that  Edward 
Whitaker  HenzeU  had  taken  the  barges  in  question,  and  had  lodged  them  in 
the  dock  belonging  to  the  Surrey  Canal  Company. 

In  order  to  establish  a  conversion  by  the  defendants,  a  witness  {Smith)  was 
called,  who  stated  that  he  was  the  superintendent  of  the  dock,  under  the  autho* 
rity  of  the  Company,  and  that  he  had  been  applied  to  by  the  plaintiff  to  give  up 
the  property,  and  that  he  had  referred  him  to  the  committee  of  the  Company, 
who  sat  at  the  Bank  Coffee-house. 

'The  plaintifTs  agent,  in  consequence,  attended  a  meeting  of  persons  who  sate 
at-the  Bank  Cofiee*house  as  the  committee  of  the  Company,. and  was  desired  to 
tttend  again  in  a  week's  time,  as  they  could  say  nothing  until  -they  had  con* 

3D 
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salted  t^ir  solicitor.  The  agent,  ia  consequence,  attended  again,  and  deli?ered 
to  the  committee  a  written  notice,  addressed  to  the  Directors  of  the  Surrey  Canal 
Company,  requiring  them  to  deliver  up  the  property  to  the  plaintiff,  but  the 
committee  finally  refused  to  deliver  it  up. 

*  Smith  stated,  also,  that  he  had  been  directed  by  the  committee  to  act  |-^.. 
under  the  advice  of  their  solicitor,and  that  he,  in  conformity  with  that  advice,  ^ 
had  aderwards  refused  to  give  up  the  goods,  that  he  acted  as  the  agent  of  the 
Company  as  to  permitting  the  entry  and  departure  of  vessels  into  and  from  the 
dock. — He  also  stated,  on  cross-examination,  that  he  had  received  no  authority 
from  the  Company,  under  their  corporate  seal,  to  detain  these  barges.  And  that 
there  were  no  directors  distinct  from  the  committee,  and  that  the  latter  were  not 
known  by  that  name. 

Scarlett^  on  the  part  of  the  defendants,  objected  that  this  was  not  sufficient 
evidence  to  prove  a  tort  to  have  been  committed  by  a  corporate  body,  without 
showing  that  the  act  had  been  done  by  authority  given  under  the  common  seal* 
He  also  objected  that  the  notice  and  written  demand  of  the  goods  had  not  been 
addressed  to  the  corporation,  or  to  any  officers  to  whom  the  act  requires  notice 
to  be  given. 

On  the  part  of  the  plaintiff  it  was  answered,  that  a  corporate  body  were  liable 
in  tort  for  an  act  of  their  agent ;  they  might  do  many  acts  by  an  agent,  although 
he  was  not  authorised  under  the  common  seal,  and  that  they  were  liable  for  the  tort 
of  the  agent,  committed  in  the  cq^rse  of  his  employment  under  their  authority ; 
and  that  in  order  to  prove  a  lawful  appointment  by  the  corporation,  it 
sufficient  to  prove  that  the  agent  acted  in  that  ^capacity ;  and  the  cases 
of  R,  v.  Biggs^  3  Peere  Williams,  427,  and  of  Yarborough  v.  the  Bank 
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rf  England^  16  East,  6,  and  Lord  EUenborough^a  judgment  there,  were  cilad. 

Abbott,  L.  C.  J.,  was  of  opinion,  that  the  case  was  in  effect  the  same  as  if 
the  committee  had  directed  Smithy  the  superintendent,  to  detain  the  property, 
since  they  had  directed  him  to  act  under  the  authority  of  the  solicitor,  and  were, 
therefore,  bound  by  the  directions  which  he  gave :  this  point,  however,  was  un- 
important, as  the  committee  themselves  had  refused  to  give  up  the  property. 
His  Lordship  said  ho  should  allow  the  cause  to  proceed,  but  would  reserve  the 
point  for  the  opinion  of  the  Court. 

His  Lordship  observed,  that  it  was  much  to  be  regretted  that  in  Acts  of  Par- 
liament constituting  new  corporations,  a  clause  was  not  introduced  to  render 
them  liable  for  the  acts  of  their  agents,  in  the  same  manner  as  other  persona 
were. — Great  injustice  might  ensue  from  the  want  of  such  clauses. 


The  cause  was  afterwards  referred,  the  defendants  waiving  the  formal  objection. 

Gurney  and  BoUand  for  the  plaintiff. 

Scarlett^  Pidler^  and  E.  Latoes,  for  the  defendant. 


♦BURGUE  et  al.  v.  FIRMIN  DE  TASTET,    June  20.         [*5S 

Where  the  question  is,  whether  A.,  who  resides  in  England,  is  partner  with  B„  who  resides 
in  SpatHt  it  is  not  even  primd  facie  evidence  of  the  fact  to  show  that  B.  has  long  traded  at  5. 
in  Spain,  under  the  firm  of  A,  and  B.,  and  that  A,  for  a  long  time  resided  there,  and  thai 
there  was  no  other  person  there  of  that  name. 

This  was  an  action  of  assumpsit,  brought  by  the  two  plainti^,  Burguif 
afeid  Antonio  da  Hutetf  against  the  defendant,  to  recover  the  balance  of  a  com- 
mercial account. 
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In  order  to  establish  the  partnership  of  Burgue  and  Antonio  de  Tastet^  it 
was  proved  that  Burgue  had  written  letters,  and  acted  as  a  partner  in  the  firm 
of  Antonio  de  Tastet  and  Co.^  at  St.  Sebcutiatij  in  Spain,  In  order  to  show 
that  Antonio  de  Thsiet  was  also  a  partner,  it  was  proved  that  Antonio  de 
Thstet  had  resided  at  St,  Sebastian  many  years  ago ;  and  a  clerk  in  a  mer* 
cantile  house  in  London  was  called,  who  proved  that  he  had  corresponded  with 
the  house  of  Antonio  de  Tastet  and  Co.  upon  business,  for  14  years  out  of  the 
last  18  years ;  that  during  that  time  Antonio  de  Tastet  had  visited  England^ 
and  the  witness  had  seen  him,  but  had  had  no  conversation  with  him  on  any 
mercantile  affairs.  A  witness  also  stated  that  lie  knew  Antonio  de  Tastet  at 
St,  Sebastian^  and  that  there  was  no  other  person  there  of  that  name. 

The  defendant  had  rendered  an  account  to  Antonio  de  Tasiet  and  Co,  It 
Ajrther  appeared  thai  Antonio  de  Tastet  had  for  some  time  left  Si,  Sebastian^  in 
an  infirm  state  of  health. 

On  the  part  of  the  plaintiff  it  was  contended  that  this  was  sufficient  primd 
facie  evidence  of  the  partnership. 

«- j-1  *Abbott,  L.  C.  J.,  was  of  opinion  that  there  was  not  primd  facie  evi- 
^  dence  to  prove  a  partnership :  it  appeared  that  Antonio  de  7hstet  had 
resided  at  St,  Sebastian^  but  there  was  no  evidence  to  prove  that  he  had  ever 
been  engaged  in  trade  at  all.  It  was  well  known  to  be  a  very  common  thing 
to  use  the  name  of  a  particular  person  in  a  firm  long  after  the  death  of  that  per- 
son. It  was  too  much  to  infer,  from  a  mere  similarity  of  names,  that  Antonio 
de  Tastet  was  a  partner,  when  there  was  no  evidence  to  show  that  he  had  ever 
engaged  at  all  in  the  transactions  of  the  house.  Some  clerk,  or  other  person 
concerned  in  the  management  of  the  business,  ought  to  have  been  called. 

Plaintiff  nonsuited. 

MarryaU  and  Campbell^  for  the  plaintiff. 

ScarieU  and  lAttUdcde^  for  the  defendant. 


PASCALL  V.  BROWN. 

On  itrae  taken  upon  a  plea  by  the  defendant  of  his  discharge  under  the  inaolvent  act,  1  G.  4, 
c.  119,  a.  45,  it  ia  not  incumbent  on  the  defendant,  to  prove  in  addition  to  the  adjudication 
of  his  discharge,  the  affidavit  of  notice,  &c. 

Variance  between  the  defendant's  real  residence  and  description,  and  those  specified  in  the 
•cheduie  and  petition. 

Assumpsit  for  clothes  and  other  necessaries  supplied  to  Caroline  Loveli^  the 
*55l  daughter  of  the  defendant's  wife;  the  defendant,  as  to  20/.,  part  of  *thift 
-^  demand,  pleaded  his  discharge  under  the  insolvent  act,  1  G.  4,  c.  119. 

In  order  to  prove  his  discharge,  the  defendant  produced  copies  of  his  petition, 
schedule,  and  of  the  adjudication  of  discharge  according  to  the  requisitions  of 
the  Stat.  1  G.  4,  c.  119,  s.  45. 

Thesiger^  for  the  plaintiff,  objected  that  it  was  also  necessary  to  prove  tha 
affidavit  of  notice ;  but 

Abbott,  C.  J.,  held  that  it  was  unnecessary ;  it  must  have  been  proved  in 
court  before  the  defendant  could  have  obtained  his  discharge. 

The  defendant,  in  his  petition  to  be  discharged,  had  described  himself  as  a 
druggist,  Citj/  Road,  It  appeared  in  evidence  that  he  had  carried  on  trade  as 
a  druggist  in  Paternoster  Row^  and  that  he  lived  at  FooPs  Terrace,  which 
adjoined  to  and  led  into  the  City  Road, 

Thesiger  objected^  that  the  description  in  the  schedule  was  incorrect,  and 
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was  likely  to  mislead,  and  suggested  that  it  had  heen  done  with  a  fraudulent 
motive. 

Abbott,  L.  C.  J.,  leA  it  as  a  question  to  the  jury,  whether  the  defendant  had 
been  influenced  by  any  fraudulent  motive  to  misdescribe  his  residence,  com- 
menting in  strong  terms  on  the  improbability  that  he  should  intentionally  have 
done  *that  which  would  probably,  in  the  result,  deprive  him  of  the  benefit  r#ett 
of  the  insolvent  act.  He  was  of  opinion,  that  the  description  of  the  defend*  *- 
ant,  as  a  druggist,  was  correct,  although  he  did  not  carry  on  his  trade  at  the 
place  of  his  residence. 

He  also  \e(i  it  to  the  jury  to  consider,  in  case  they  believed^lhat  the  defend* 
ant  had  not  injended  any  fraud,  whether  the  description  which  the  defendant 
had  given  was  not  such  as  would  have  enabled  a  person,  using  reasonable  care, 
to  find  out  his  residence. 

The  jury  found  for  the  defendant  on  the  special  plea,  and  for  the  plaintiff  as 
to  a  small  sum  to  which  the  special  plea  did  not  apply. 

T^esiger^  for  the  plaintifE 

ChiUy^  for  the  de^ndant. 


GALE  et  a!.,  Assignees  of  Wilkinson^  v.  HALFKNIGHT. 

A  party  enga^d  in  the  Greenland  whale  fishery  purchases  oil  in  three  instances ;  it  is  ibr  tha 
jury  to  deade  whether  these  dealings  constituted  him  a  trsder  within  the  meaning  of  the 
statute. 

A  declaration  by  the  party  of  his  object  in  buying  oil  is  admissible  evidence  to  prove  his 
intention. 

Trover  by  the  plaintifis  as  assignees  of  Wilkinson, 

The  only  question  was,  whether  Wilkinson  was  a  trader  within  the  statute 
of  bankruptcy. 

It  appeared  that  Wilkinson  was  engaged  in  the  ^Greenland  whale  r#e.w 
business,  but  that  in  the  year  1809  he  had  made  a  purchase  of  oil,  but  '- 
for  what  purpose  did  not  appear.  He  also  made  another  purchase  of  oil  in  the 
year  1816;  but  no  evidence  was  given  on  either  side  to  show  with  what  view 
either  of  these  purchases  was  made,  or  to  what  purposes  the  oil  had  in  fact 
been  applied.  It  was  also  proved,  that  in  the  year  1818  he  had  made  another 
purchase  of  oil,  lying  in  the  Greenland  Docks,  which  he  had  sold  again. 

Abbott,  L.  C.  J.  The  single  question  is,  whether  Jchn  Wilkinson  was  a 
trader  within  the  meaning  of  the  statute.  The  expression  in  the  stat.  1  J.  1,  c 
15,  s.  2,  is,  '<  seeking  his  trade  of  living  by  buying  and  selling." 

This  is  not  a  very  correct  expression ;  but  to  make  a  man  a  bankrupt,  it  is 
essential  that  he  should  have  sought  his  living  by  buying  and  selling.  A  man 
may  be  under  the  necessity  of  purchasing  ^oods  in  order  to  fulfil  a  contract, 
which  from  accident  he  is  otherwise  unable  to  complete,  but  that  would  not  make 
him  a  trader  within  the  statute ;  for  in  such  a  case  he  does  not  seek  his  living 
by  buying  and  selling.  In  this  case  the  party  made  but  three  purchases.  This 
is  the  slightest  case  of  the  kind  within  my  experience,  or  at  all  events  within 
my  recoUection.f 

t  See  Halrmfd  ▼.  Gmj^nne,  2  Taunt.  176.  Newland  v.  JJcU,  Holt*s  C.  221.  Stewart  v.  Bdt^ 
N.  R.  79.  It  18  a  question  for  the  jury,  whether  there  has  been  an  entire  cessation  of  tradings 
or  merely  an  interruption,  with  intention  of  resuming  it  when  an  opportunity  should  ofidr.  Per 
L.BUon,  ex  parte  Patterson,  1  Rose,  402.    Henry  v.  BirA,  1  Rom,  356. 
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*The  jury  (buna  that  the  party  was  not  a  trader. 

Scarlett^  MarryaU^  Ckitty^  and  Pollock^  for  the  plaintiff. 

Copley^  S.  G.,  and  Tindal^  for  the  defendant. 

In  this  case  it  was  also  ruled  by  the  Chief  Justice,  that  a  declaration  by  tne 
party  at  the  time  of  purchasing  the  oils,  as  to  the  mode  in  which  he  intended  to 
dispose  of  them,  was  admissible  evidence  to  prove  the  intention. 


MORGAN,  Assignee  of  Jones,  v.  PRICE. 

In  an  action  by  the  aasicneea  of  a  bankrupt,  no  notice  having  been  given  of  diepnting  th<i 
bankruptcy,  it  aeems  that  the  bankrupt  himself,  having  obtained  his  certificate  and  relcasett , 
the  surplus,  is  competent  to  prove  that  the  proceedings  produced  are  the  prooeedioga  under 
the  commisaion. 

The  plaintiflT  brought  this  action  as  assignee  under  a  commission  of  bankrupt 
against  Jones,  No  notice  had  been  given  of  the  defendant's  intention  to  dispute 
the  bankruptcy. 

The  solicitor  to  the  commission,  being  the  petitioning  creditor,  produced  the 
proceedings  kept  by  him  ;  but  on  the  objection  taken  to  his  competency,  was  not 
permitted  to  prove  that  those  were  the  proceedings  under  the  commission. 

The  bankrupt  himself  was  then  called,  to  prove  that  fact.  He  had  obtained 
his  certificate,  and  had  released  the  surplus ;  but  it  was  objected,  that  he  was 
incompetent,  inasmuch  as  by  proving  the  proceedings  under  the  commission,  he 
in  effect  established  his  own  bankruptcy ;  but 

^-Q-j       *Abbott,  L.  C.  J.,  overruled  the  objection ;  and  after  proof  by  the 
-'  bankrupt  that  those  were  the  proceedings,  they  were  read  in  evidence.f 

Scarlett  and  Pollock^  for  the  plaintiff. 

Copley^  S.  G.,  and  Parke^  for  the  defendant. 

tThe  rule,  that  a  bankrupt  cannot  be  examined  as  a  witness  in  an  action  brought  by  the 
assignees  as  to  any  fact  relating  to  the  bankruptcv,  seems  to  have  been  carried  further  than 
principle  will  warrant.  Where,  as  in  the  case  of^  Flower  v.  Herbert^  cor.  Sir  Dudley  Rider. 
Guildn.  Dec.  17th,  1754,^  H.  B.  279,  3d  ed.  in  the  note,  the  validity  of  the  commission  is  tried 
upon  an  issue  directed  by  the  Lord  Chancellor  for  that  purpose,  the  bankrupt  is  an  incompetent 
witness,  for  the  reasons  stated  by  the  Lord  Chief  Justice  in  that  cose.  For  if  the  validity  of  the 
commission  be  not  established,  it  will  necessarily  be  superseded :  the  bankrupt*s  certificate  will 
in  consequence  become  void,  and  he  will  be  ag[om  liable  to  the  debt  from  which  the  certificate 
would  have  discharsed  him.  The  certificate  in  effect  operates  as  a  release,  which  the  party 
cannot  be  permittea  to  afHrm  by  his  own  evidence.  I'his  objection,  which  is  a  very  clear  on9 
in  the  case  of  an  issue,  seems  to  have  been  applied  to  the  case  of  an  action  by  assignees  to 
recover  a  debt  due  to  the  estate,  without  much  consideration  of  the  distinction  between  the 
two  cases.  See  Field  v.  Curtie,  2  Sir.  829.  Flower  v.  Iferhert,  2  H.  B.  279.  Ckapman  V. 
Gardiner,  2  H.  B.  279,  n.  Ewent  v.  Gold,  B.  N.  P.  41.  Bahbell  v.  Gumetf,  1  Montague,  B.  L. 
489.  The  bonkrupt,  after  he  has  obtained  his  certificate,  and  released  the  surplus,  has  no  im- 
mediate interest  in  the  result,  and  the  record  of  the  verdict  and  judgment  would  be  no  evidience 
to  affect  the  validity  of  the  commission  in  any  other  proceeding:  and  therefore- it  is  very  diffi- 
cult indeed  to  conceive  by  what  interest  the  bankrupt  himself  is  rendered  insempetent  as  a 
witness  in  such  an  action. 

Vol.  III.-  76  3  D* 
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TORK  SUMMER  ASSIZES. 


DOE  dem.  BEANLAND  et  al.  i;.  HIRST. 

A  deed  of  conveyance  under  which  the  lessor  of  the  plaintiflf  claims  title  in  ejectment  is  proved 
to  have  been  altered  in  a  material  part  since  the  execution :  it  seems  that  the  deed  is  sitli 
admissible  in  evidence. 

JEIjecticbivt  to  recover  certain  beds  of  coal. 

The  lessors  of  the  plaintiff  relied  on  the  evidence  of  ownership,  aflbrdcd  by 
proof  of  their  title  to  the  soil, 'the  defendant  insisting  that  the  coals  had  long 
been  severed  and  adversely  possessed  by  those  under  whom  he  claimed. 

In  order  to  prove  their  title  to  the  surface,  the  lessors  of  the  plaintiff  produced 
a  deed,  dated  in  the  year  1805,  purporting  to  convey  the  estate  from  Df, 
Hulme^  the  then  owner,  to  Milnes  and  BoUomly^  two  of  the  lessors  of  the 
plaintiff. 

This  deed,  which  purported  to  convey  the  land,  contained  a  reservation  and 
exception  of  all  coals,  &c.,  which  had  theretofore  been  granted  to  Joseph  Hirst^ 
*  *  *,  and  two  other  persons  of  the  names  of  Aydon  and  EhcdL  It  was  satis* 
factorily  proved,  that  at  the  time  when  the  deed  was  executed,  the  word  fualist^ 
had  followed  immediately  after  the  name  of  Joseph  Hirst^  and  that  the 
word  maltster  had  been  subsequently  erased,  and  its  place  supplied  by  three 
aate  risks. 

Baylet,  J.,  was  at  first  inclined  to  the  opinion  that  the  deed  had  been  ren« 
dered  wholly  ^inoperative  by  this  mutilation ;  but  afler  consulting  with  r^g. 
HoLROYD,  J.,  who  was  of  opinion,  that  although  the  deed  was  void,  the  *- 
estate  which  had  originally  passed  by  the  deed  remained  still  vested,  he  admit- 
ted the  deed  to  be  read.f 

The  defendant  aAerwards  had  a  verdict. 

Williams,  Tindal,  and  Alexander,  for  the  plaintiff. 

Scarlett,  HuUock,  Serjt.,  Hardy,  and  Starkie,  for  the  defendant. 

t  Where  a  thing  lies  in  livery  a  deed  is  evidence,  althoui^h  the  seal  be  torn  off;  for  the  deed 
is  only  the  evidence  of  transferring  the  possession,  which,  being  once  transferred  by  livery, 
does  not  return.  Pal.  403.  Vent.  14.  2  Kebb.  556.  2  Lev.  220.  2  Show.  28.  Roll.  Ab.  29. 
But  it  is  otherwise  when  the  thing  to  which  title  is  claimed,  as  a  waier-couree,  lies  in  grant, 
for  a  man  cannot  claim  a  thing  lying  in  solemn  agreement  but  by  solemn  agreement.  3  Bnla. 
79.    Roll.  R.  188. 


COATES  V.  HATTON. 

A  plaintifT  cannot  recover  a  stipulated  reward  for  running  an  illegal  race.  afUr  performance  oo 

his  part. 

Assumpsit  for  work  and  labour. 

The  defendant  had  retained  the  plaintiflf  to  run  a  race  for  him,  which  the 

plaintiflf  had  accordingly  done;  but  it  appeared  that  the  race  was  an  illegal  one. 

^Bayley,  J.,  held,  'hat  the  plaintiflf  was  not  entitled  to  recover.  \*m, 

Plaintiflf  nonsuited.f     *- 

t  At  the  sittings  before  Hilary  term,  1822,  AHbott^  C.  J.,  held,  that  a  printer  could  not  reco- 
ver for  printing  books,  upon  the  employment  of  the  defendant,  which  had  been  printed  witboat 
Ike  printer's  name  on  the  first  and  last  leaves,  as  required  by  the  statute. 
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REX  V.  DAWSON. 


An  iodictment  charges  an  assault,  with  intent  to  abuse  and  carnally  know :  the  defendant  may 

be  convicted  of  an  assault  with  intent  to  abuse  simply. 

Ths  indictment  charged  the  prisoner  with  having  assaulted  a  female  child, 
with  intent  to  abuse  and  carnally  to  know  her. 

The  jury  found  that  the  prisoner  assaulted  the  child,  with  intent  to  abuse  her, 
but  negatived  the  intention  charged  carnally  to  know  her. 

HoLBOYD,  J.,  held,  that  the  averment  of  intention  was  divisible,  and  the  pri* 
soner  received  sentence  of  imprisonment  for  twelve  months.']' 

tSee  the  case  of  £e»  t.  Evan»,  supra,  35.  In  the  case  o{Rex  v.  MitUmt  East's  P.  C.  411, 
llie  defendant  was  indicted  for  an  assault  with  intent  to  murder  the  prosecutor. — It  appeared 
that  the  defendant,  a  soldier,  in  marching  in  file  along  the  Strand,  wantonly  jolted  the  prose* 
cutor  oflTthe  pavement,  who  thereupon  struck  him  with  a  small  stick  which  he  had  in  his  hand, 
on  which  the  defendant  aimed  a  blow  at  the  prosecutor  with  his  bayonet  fixed  on  his  musket, 
and  thrust  him  under  the  ear.  Lord  Ktnvon  being  of  opinion  that  if  death  bad  ensued  the 
offence  would  have  amounted  to  manslaugnter  only,  directed  an  acauittal  on  the  j(r«l  cip«fi<. 
*631  ^"  *ihat  case,  there  being  a  second  count  for  a  common  assault,  it  was  unnecessary  to 
-'  decide  whether  the  defendant  might  not  have  been  found  guilty  of  an  assault  simply  on 
the  first  count,  without  the  intention  to  murder. 


WIHEN  V,  LAW. 

Ad  entry  tn  the  register  of  the  christening  of  a  child,  as  to  the  time  of  birth,  is  not  of  ttaelf 

evidence  of  the  age. 

The  question  was  as  to  the  age  of  the  defendant.  On  the  part  of  the  defendant, 
to  prove  his  infancy  at  a  particular  time,  the  register  of  his  christening  was 
produced,  from  which  it  appeared  that  he  was  christened  in  the  year  1807  ;  but 
the  entry  also  stated  that  he  was  born  in  the  year  1799. 

Baylby,  J.,  was  of  opinion,  that  the  entry  relating  to  the  time  of  his  birth 
was  not  evidence  of  the  fact ;  it  did  not  appear  upon  whose  information  the 
entry  had  been  made,  and  the  clergyman  who  made  the  entry  had  no  authority 
to  make  inquiry  concerning  the  time  of  birth,  or  to  make  any  entry  concerning 
it  in  the  register. 

The  jury  found  for  the  plaintiff;  and  in  the -ensuing  term,  Marryatt  moved 
for  a  new  trial,  contending  that,  at  all  events,  tHe  entry  was  evidence  to  confirm 
the  statement  of  the  mother,  who  had  been  examined  as  a  witness  for  the 
defendant  at  the  trial. 

But  the  Court  were  of  opinion,  that  the  entry  was  not  evidence  to  prove  the 
*641  °^  ^^  ^^^  party ;  it  *was  nothing  more  than  something  told  to  the  cler- 
-^  gyman  at  the  time  of  the  christening,  concerning  which  he  had  not  power 
by  law  to  make  an  entry  in  the  register.  He  had  neither  the  authority  nor  the 
means  of  making  an  entry.  If  it  had  appeared  that  the  entry  had  been  made 
by  the  direction  of  the  mother,  it  might,  perhaps,  if  required,  have  been  read  in 
evidence,  for  the  purpose  of  confirming  her  testimony ;  but  even  then  it  would 
have  amounted  to  nothing  more  than  a  mere  declaration  by  her  as  to  the  age 
of  her  son,  made  at  a  time  when  there  was  do  motive  on  her  part  to  misrepre* 
sent  his  age. 

Rule  refused. 
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LANCASTER  ASSIZES. 


FLETCHER  et  aU,  Assignees  of  PARRY,  v.  BRADDYLL. 


The  date  in  the  post-mark  upon  a  letter  is  prtsut  facU  evidence  that  the  letter  existed  at  the 
time  of  that  date  ;  but  it  should  be  proved  that  tne  letter  bears  the  genuine  post-mark  used 
by  the  office  whose  stamp  it  purports  to  bear  at  the  time. 

This  was  an  action  by  the  plaintiffs,  as  the  assignees  of  Parry  and  another, 
bankrupts. 

In  order  to  prove  an  act  of  bankruptcy  by  one  of  the  bankrupts,  a  letter  writ- 
ten by  him  to  another  of  the  bankrupts  was  proposed  to  be  read  in  evidence. 

This  was  objected  to  on  the  ground  that  evidence  ought  first  to  be  given  to 
show  that  the  ^letter  existed  previous  to  the  date  of  the  bankruptcy  of  the  r#AK 
writer.     It  was  then  proposed,  on  the  part  of  the  plaintiffs,  to  prove  that  ^ 
the  letter,  which  was  dated  from  Wakefield^  bore  the  genuine  stamp  used  by 
the  post-office  at  Wakefield^  which  contained  a  date. 

HoLROYD,  J.,  was  of  opinion,  that  the  post-mark  upon  the  letter  was  primA 
facie  evidence  as  to  the  existence  of  the  letter  at  the  time  of  the  date,  and  the 
post-mistress  from  the  post-ofiice  at  Lancaster  was  examined,  in  order  to  prove 
that  the  letter  bore  the  stamp  used  by  the  post-office  at  WaJcefield  at  the  time 
v^f  the  date. 

The  plaintifis  obtained  a  verdict.t 

t  In  Hex  V.  WatBon,  1  Campb.  215,  it  is  said  to  have  been  held,  that  the  post-mark  upon  a 
letter  did  not  aflbrd  even  mimd  facie  evidence  to  prove  that  the  letter  had  been  pot  into  the 
post-ofiice  at  the  place  denoted  hj  the  post-mark ;  but  in  Rtx  v.  /oAfwen,  7  East,  65,  soch 
evidence  was  admitted. 


LANCASTER  SUMMER  ASSIZES. 


MASSEY  V.  KNOWLES  et  al. 

A  plaintiflT  cannot  recover  against  several  defendants  as  overseers  of  a  psrish  (or  money  lent  t^ 
one  of  them  in  his  capacity  of  overseer,  unless  the  rest  have  all  expressly  promised  to  repay 
the  money. 

This  was  an  action  of  assumpsit  to  recover  inter  alia  for  certain  money 
•illeged  to  have  been  lent  by  the  plaintiff  to  the  defendants. 

*The  defendants  had  been  joint  overseers  of  a  parish,  and  the  action  p^^ 
was  brought  against  all  the  defendants  to  recover  sums  of  money  lent  by  *- 
the  plaintiff*  to  one  of  them,  in  his  capacity  of  overseer ;  but 

Batlbt,  J.,  held  that  it  was  contrary  to  the  duty  of  an  overseer  to  borrow 
money  for  parochial  purposes ;  and  that  the  other  defendants,  in  the  absence  of 
any  express  promise  to  repay  the  money,  were  not  liable. 
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JOHNSON  et  al.  v.  PECK. 


A  bill  18  indorsed  to  A,  and  JS.,  who  are  partners,  in  respect  of  a  debt  due  to  them  from  th« 
drawer  and  indorser.  1'his  bill  having  been  accepted  by  the  defendant  at  the  request  of  A.^ 
and  A,  having  also  engaged  to  provide  for  the  bill  when  mature,  the  assignees  of  A.  and 
B,  cannot  recover  against  the  acceptor,  although  B,  was  not  privy  to  the  acts  and  engage* 
mentaof  A 

Assumpsit  by  the  plaintifTs  as  the  assignees  of  A.  and  J9.,  who  were 
indorsees,  against  the  defendant,  as  the  acceptor  of  a  bill  of  exchange,  under  the 
following  circumstances : 

A.  and  B.  being  partners,  the  defendant  at  the  request  of  A.  accepted  the 
bill  in  question,  drawn  by  F,  payable  to  his  own  order.  F.  indorsc^l  this  bill 
to  the  firm  of  A,  and  B,^  in  payment  of  a  debt  due  from  him  to  the  firm,  il., 
before  the  bill  was  accepted,  promised  the  defendant  that  he  would  provide  for 
the  bill  before  it  had  arrived  at  maturity,  but  this  undertaking  was  made  by 
him  without  the  privity  of  his  partner  B.  A  warrant  of  attorney  was  given  by 
*fi71  ^^'^  ^ther  of  A,  *to  the  defendant,  to  protect  him  against  this  and  another 
J  acceptance  by  him.  A  sum  had  been  levied  under  this  warrant  of  attor- 
ney, 23/.  of  which  was  applicable  to  the  bill  in  question,  and  that  sum  had  been 
paid  into  court. 

Under  these  circumstances  Holrotd,  J.,  held,  that  the  plaintiffs  were  not. 
entitled  to  recover.f 

Verdict  for  the  defendant. 

Scarlett  and  Starkie^  for  the  plaintiffs. 

Cross,  Serj.,  for  the  defendant. 

t  JVb/e.— That  upon  a  former  trial,  the  plaintiff  had  obtained  a  verdict,  but  the  court  of 
King*8  Bench  granted  a  new  trial.    See  Bickmand  v.  Heapiff  I  Starkie*s  C.  102. 


REX  V.  HALL. 


A  clerk,  on  receiving  money  on  his  master's  account,  gives  to  the  debtor  a  receipt  on  plain' 
paper,  a  stamp  being  necessary ;  this  receipt  is  not  evidence  against  ihe  prisoner  on  an 
inaiciment  for  embezzling  the  monev  so  received. 

A  clerk  receiving  six  bank-notes  on  nis  master's  account  in  payment  of  a  particular  debt, 
makes  a  false  entry  in  his  master's  book,  with  a  firaudulent  intent  to  conceal  the  payment  of 
that  sum,  but  afterwards  pays  over  to  the  master  the  identical  notes  which  he  received, 
applying  them  in  his  account  to  anoiher  debt  received  by  him  for  hia  master :  he  is  guilty  of 
a  felonious  embezzlement  in  respect  of  these  six  notes. 


This  was  an  indictment  against  the  prisoner,  under  the  stat.  30  6.  8,  c.  85,. 
for  having  feloniously  embezzled  six  bank-notes,  which  he  had  received  into 
his  possession  as  a  clerk  in  the  employment  of  Messrs.  HoUingworth  and  Co., 
of  lAverpool,  for  and  on  account  of  his  masters. 

*Aftl       *^  debtor  to  the  prosecutors  having  been  called  as  a  witness  for  the 
-1  prosecution,  evidence  was  offered  of  a  receipt  given  by  the  prisoner  on 
receiving  this  money  from  the  debtor.     The  sum  received  exceeded  40^.,  and 
the  receipt  was  on  plain  paper. 

It  was  objected,  on  the  behalf  of  the  prisoner,  that  this  receipt  could  not  be 
given  in  evidence,  for  want  of  a  stamp. 

On  the  other  hand,  it  was  insisted,  that  the  revenue  laws  had  no  application 
to  criminal  cases;  and  the  cases  of  j^.  v.  Pooley,  East's  P.  C.  R.  v.  Coogan^ 
East's  P.  C.  948.  R.  v.  Haivkestcood,  Leach,  C.  C.  L.  205.  East's  P.  C.  055. 
S.  V.  Morton^  lb.   R.  v.  Reculist,  lb.   R,  v.  DavU^  lb.,  were  cited ;  but 
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Batley,  J.,  was  of  opinion,  that  the  receipt  was  not  admissihle  in  evidence, 
for  want  of  a  stamp,  and  the  evidence  was  rejected,  f 

It  was  aderwards  proved  that  (he  prisoner  had  received  payment  of  a  debt 
from  Mrs.  Webster^  a  debtor  to  his  employers,  which  was  paid  in  Bank  of 
England  notes ;  it  was  also  proved  that  the  prisoner  had  not  brought  this  par- 
ticular sum  to  account,  but,  on  the  contrary,  had  made  a  ^contemporaneous  r«gg 
entry  in  his  masters'  books  of  (he  receipt  of  a  sum  less  by  6/.  than  that  ^ 
which  he  had  in  fact  received.  It  appeared  also,  that  the  prisoner  had  from 
time  to  time  accounted  with  his  employers  for  sums  received,  and  that  he  had, 
afler  he  had  so  received  the  payment  of  the  debt  from  Mrs.  W^)Ster  on  which 
the  indictment  was  founded,  paid  over  a  sum  of  money  to  his  employers,  a  part 
of  which  had  been  paid  in  bank-notesof  the  same  description  with  those  received 
from  the  debtor,  and  alleged  to  have  been  embezzled. 

On  the  part  of  the  prisoner,  it  was  objected,  that  it  was  necessary  to  prove 
an  embezzlement  by  the  prisoner  of  the  specific  money  or  notes  received  on  his 
employer's  account ;  that  the  ofibnce  was  in  reality  the  same  with  that  of  larceny 
at  common  law,  the  stat.  39  G.  3,  c.  65,  being  but  declaratory  of  the  common 
law,  and  its  effect  being  simply  to  make  (he  possession  of  the  servant  or  clerk 
the  possession  of  the  master;  and,  therefore,  as  at  common  law  it  is  necessary 
to  prove  a  felonious  taking  of  the  identical  chattel  or  money  described  in  the 
indictment,  so,  in  the  present  case,  under  the  statute,  it  was  essential  to  prove 
that  the  very  notes  received  by  the  prisoner  from  the  debtor  on  his  master's 
account  had  been  embezzled.  It  was  perfectly  consistent  with  the  evidence  as 
it  stood,  that  the  very  notes  which  had  been  received  from  the  debtor  had  been 
actually  paid  over  to  the  master ;  but 

*Batley,  J.,  was  of  opinion  that  this  was  an  embezzlement  of  six  of  r^.^ 
the  notes  received  from  Mrs.  Webster,  The  contemporaneous  entry  in  ■• 
his  master's  books  showed  that  out  of  that  money  he  meant  fraudulently  to 
secrete,  make  away  with,  or  convert  to  his  own  use  six  of  those  notes;  and  that 
if  he  aflerwards  paid  those  specific  notes  to  HollingworUi  and  Co.  in  respect  of 
other  moneys  received  the  same  day,  he  wrongfully  converted  to  his  own  use 
and  embezzled  those  notes.         \ 

The  prisoner  was  convicted. 

His  Lordship  saved  the  point  for  the  consideration  of  the  Judges ;  and  I  have 
been  informed  that  their  Lordships,  with  the  exception  of  two,  who  entertained 
doubts  upon  the  point,  were  of  opinion  that  the  conviction  was  proper. 

Chltmanj  for  the  prosecution. 

Williams  and  Starkie^  for  the  prisoner. 

t  The  distinction  between  the  catee  cited  and  the  present  seems  to  be,  that  in  the  former 
the  ofience  of  forgery  was  complete,  whether  the  instrument  was  or  was  not  stamped.  No 
operation,  therefore,  was  given  to  an  unstamped  instrument,  by  receiving  the  forged  bill  or 
note  in  evidence  ;  but  in  tne  prevent  case  the  instrument  offered  in  evidence  waa  collateral  to 
the  principal  felonyf  and  was  offered  for  the  very  purpose  for  which  by  the  stamp  laws  it  is 
made  unavailable,  t.  :  to  prove  the  payment  and  receipt  of  the  money. 


REX  V.  LEECH. 

A  servant  in  the  employment  of  A.  and  B.,  who  are  partners,  is  the  servant  ot  each ;  and  i^ha 
emhezzle  the  private  money  of  one,  may  be  charged  under  the  stat.  39  6.  3,  c.  85,  as  the 
servant  of  that  mdividual  partner. 

The  prisoner  was  indicted  under  the  stat.  30  G.  3,  c.  85,  for  having  em- 
bezzled a  number  of  bank-notes,  which  he  had  received  into  his  possession  as 
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^^. .  the  clerk  and  servant  of  Thomas  Ridgway  ^BrifUon^  for  and  on  account 
•I  of  the  said  Thomas  Ridgtcay  Bridson. 

He  was  also  charged  with  a  common  larceny. 

The  prosecutor,  Thonuis  Ridgtoay  Bridson^  and  Thomas  Ridgway  were 
partners  in  trade,  and  the  prisoner  was  in  their  employment  in  the  capacity  of 
book-keeper. 

Whilst  he  was  thus  in  their  employment  he  received  the  notes  in  question 
into  his  possession,  being  the  private  property  of  Thonuis  Ridgtcay  Bridson^ 
to  be  deposited  in  the  safe  where  the  money  of  the  firm  was  usually  kept.  He 
afterwards  took  them  from  the  safe,  and  absconded  with  them. 

It  was  objected,  that  he  could  not  be  considered  as  the  servant  of  Thomas 
Ridgway  Bridson  the  prosecutor,  being  in  fact  the  servant  of  the  prosecutor 
and  his  partner  jointly  ;  but 

Batlry,  J.,  held,  that  he  was  the  servant  of  both ;  and  said,  that  it  had  been 
decided  by  the  Judges,  that  where  a  traveller  is  employed  by  several  houses  to 
receive  money,  he  is  the  individual  servant  of  each. 

The  prisoner  was  convicted, 

StarkiCf  for  the  prosecution. 

OoUman^  lor  the  prisoner. 
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SAUNDERSON  et  al..  Assignees  of  PROBERT,  v.  GREGG. 

In  order  to  make  out  an  art  of  bankruptcy  by  lying  in  prison  for  two  months,  the  whole  of  the 
day  of  arrest  may  be  taken  into  the  account.  But  a  portion  of  the  dav  may  l)e  considered 
for  the  purpose  of  showing  a  valid  act  to  have  been  done  by  the  bankrupt  before  the 
bankruptcy. 

Goods  of  the  bankrupt  having  been  delivered  to  a  purchaser  on  the  day  on  which  the  bankrupt 
went  to  prison,  and  paid  for  the  next  day,  the  payment  will  be  defeated  by  the  relation  of  tha 
act  of  bankruptcy,  by  lying  in  prison  for  two  months,  to  the  day  of  the  arrest. 

Troveb  by  the  plaintiffs  as  the  assignees  of  Probert^  a  bankrupt,  to  recover 
the  value  of  a  quantity  of  wine. 

An  act  of  bankruptcy  had  bften  committed  by  lying  in  prison  for  the  space 
of  two  months,  commencing  on  the  I2th  of  May.  The  evidence  to  prove  the 
conversion  was  the  deposition  of  the  defendant  under  the  commission,  in  which 
^n  being  asked,  whether  he  had  received  the  wine,  he  answered  that  he  had ; 
and  on  being  further  asked,  on  what  day  he  had  received  it,  he  answered,  the 
12th  of  May. 

It  was  objected,  on  the  part  of  the  defendant,  that  this  was  not  evidence  to 
prove  a  conversion,  inasmuch  as  it  did  not  at  all  appear  on  what  account  the 
wine  had  been  received  ;  but 

Abbott,  L.  C.  J.,  said,  that  as  he  had  admitted  that  he  had  received  it  aAer 
the  bankruptcy,  it  was  incumbent  on  him  to  show  his  title  to  receive  it« 
*7ai  ^^^  evidence  being  offered  for  the  purpose  of  showing  that  the  wine 
-I  had  been  delivered  on  the  12th  of  May^  previous  to  the  imprisonment  of 
tho  bankrupt  on  that  day,  and  that  the  two  months'  imprisonment,  on  which 
the  act  of  bankruptcy  was  founded,  commenced  on  that  day,  his  Icrdship  held, 
that  for  all  purposes  connected  with  a  right  of  property,  the  very  hour  of  the 
-day  when  a  fact  took  phice  might  be  properly  inquired  into,  althoni^h  the  partial 
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were  entitled  to  take  the  whole  day  into  account  in  calculating  the  two  monthsy 
in  order  to  make  out  an  act  of  bankruptcy. 

The  defendant  failing  in  his  evidence  upon  this  point,  it  was  contended,  that 
the  purchaser  of  goods  was  protected  in  making  a  bondjide  purchase  of  goods 
without  notice  of  the  bankruptcy;  and  evidence  was  ofiered  to  prove  payment 
for  the  goods  on  the  13th  of  May^  which,  it  was  contended,  was  sufficient  to 
protect  the  purchaser  against  a  mere  act  of  bankruptcy  by  a  fictitious  relation ; 
but 

Abbott,  L.  C.  J.,  observing,  that  the  stat.  of  1  J.  1,  c.  15,  s.  14,  protected 
payments  only  and  not  sales,  held  that  the  evidence  was  insufficient. 

Verdict  for  the  plaintiffs. 

Brougham  and  Pollock^  for  the  plaintiffs. 

ScarUU  and  WUde^  for  the  defendant. 


^JACKSON  et  al.,  Assignees,  v.  ALLEN.    Jan.  3.  [*74 

Where  a  party  refuses  to  produce  a  deed,  he  eannot,  after  proof  of  notice,  and  after  proof  of 
his  possession  of  the  deed,  and  after  proof  also  of  an  examined  copy,  by  producing  the  deed, 
insist  upon  its  proof  by  the  attesting  witness. 

This  was  an  action  of  trover. 

The  plaintiff's  counsel  called  for  a  deed  which  was  not  produced.  The 
plaintiff's  counsel  then  proved  the  possession  of  the  deed  by  the  defendant,  and 
the  usual  notice  to  produce  it ;  and  then  proved  that  a  writing  produced,  was  a 
true  copy  of  the  dc«d.  This  copy  having  been  handed  in  to  be  read,  the  de- 
fendant's counsel  produced  the  original  deed,  and  insisted  that  it  must  be  proved 
by  means  of  the  attesting  witness,  and  objected  to  the  reading  of  the  copy  ;  but 

Abbott,  L.  C.  J.,  held,  that  the  defendant  having  taken  the  chance  that  the 
plaintiffs  would  be  unable  to  prove  an  examined  copy  of  the  deed,  could  not,  in 
that  stage,  object  to  the  reading  the  copy. 

The  copy  was  accordingly  read. 


•LANCASTER  SPRING  ASSIZES,  3  G.  4.  [nj 


TAYLOR  V.  GLASSBROOK. 

An  attorney  resident  at  a  distance  from  TTl,  and  who  carries  on  business  there  bv  means  of  la 
articled  clerk,  cannot  recover  in  respect  of  business  transacted  there  by  the  clerk  alone. 

This  was  an  action  brought  on  an  attorney's  bill  to  recover  for  business  dona 
in  executing  a  warrant  of  attorney,  and  an  assignment  of  some  property  to  the 
defendant. 

It  appeared,  on  cross-examination,  that  the  plaintiff  resided  at  Liverpool^  hot 
carried  on  business  at  Wigan  by  the  agency  of  an  articled  clerk,  by  whom  the 
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business  had  io  fact  been  transacted.    It  also  appeared  that  the  defendant  had 
taken  possession  of  the  property  under  the  assignnnent. 

It  was  objected,  that  under  these  circumstances  the  plaintifT  was  not  entitled 
to  recover ;  and  the  case  of  Hopkinson  v.  Smith  was  referred  to,  in  which 
Bayley^  J.,  had  ruled  the  same  point  at  York, 

HoLROTD,  J.  A  party  may  frequently  be  placed  in  great  jeopardy  in  conse- 
quence of  his  business  not  having  been  transacted  by 'a  person  of  competent 
skill  and  experience.  The  warrant  of  attorney  in  this  case  may  not  have  been 
properly  filled  up,  and  the  assignment  in  consequence  may  be  void.  I  am  of 
opinion  that  the  plaintifT  is  not  entitled  to  recover. 

Plaintiff  nonsuited. 
m^^-t     *  VenabUs^  for  the  plaintiff. 

•■     HuUockf  Serjt.,  for  the  defendant. 


SHAW  V.  LEE. 

The  condition  of  a  bail-bond  is  alleged  to  be,  to  appear  before  His  Maje»ty»  Jueticee  at  Lan* 
caster,  on,  4>c. ;  but  on  reading  the  bond,  was,  to  appear  before  ne  on,  ttc. ;  tbis  is  no  vari* 
■ocei  for  the  allegation  is  according  to  the  legal  effect  of  the  condition. 

Action  of  debt  on  a  bail-bond.  Plea,  non  est  factum.  The  condition  of 
the  bond,  as  it  was  set  out  on  the  record,  was,  to  appear  hefore  his  Majesty's 
justices  at  Lancaster,  on,  ifc, ;  but  on  reading  the  bond,  it  appeared  that  the 
blank  in  the  bond  had  been  filled  up  by  mistake,  to  appear  hefore  us  on^  ^c, 

HoLHOYD,  J.,  was  of  opinion,  that  as  the  bond  had  been  declared  on,  accord* 
ing  to  its  legal  efiect,  this  was  no  variance. 

Verdict  for  the  plaintiff*. 


BEDFORD  V.  BIRLEY  et  al. 

Trespass  by  A,  against  J9.,  C,  D.,  and  E.  Plea,  not  ^tlty,  and  justifications  (inter  alia)  that 
the  defendants  were  acting  in  aid  of  civil  authority  in  executing  a  warrant,  and  also  in  dis* 
parsing  a  riotous  and  unlawful  sssembly,  at  which  A.  was  present,  &c. 

A.  proves  that  he  was  struck  by  B.  whilst  he  and  C,  Z7.,  and  E,  were  acting  with  a  commoa 
object,  ss  the  members  of  s  yeomanry  corps  of  cavalry ;  he  cannot  go  into  evidence  to  show 
that  other  individuals  were  wounded  on  that  occasion. 

In  support  of  the  above  special  pleas  of  justification,  evidence  is  admissible  of  the  meeting  of 
numbers  of  persons  in  the  night  time ;  of  expressions  used  by  them  at  the  time  tending  to, 
show  the  object  of  their  meetine,  and  that  it  was  for  the  purpose  of  being  drilled,  although 
it  be  not  proved  that  the  plaintiff  was  one  of  the  party. 

Evidence  admissible  of  the  fact,  that  the  drillings  previous  to  the  meeting  excited  the  alarm  of 
individuals. 

Evidence  admitted  of  conversations  between  strangers  going  to  a  previous  meeting  to  be 
drilled,  in  order  to  show  the  object  of  the  meeting. 

A  statement  made  to  a  committee  of  maffistrates  appointed  to  provide  for  the  public  security, 
by  a  number  of  persons  in  the  town  of  Mandkrfter,  expressing;  their  apprehenaions  for  the 
safety  of  the  town,  is  admissible  in  evidence  to  show  the  propriety  of  calling  on  the  military 
to  act  in  aid  of  the  civil  power. 

A  warrnnt  having  been  issued  by  the  magistrates  at  the  time  of  the  meeting  for  the  approhen* 
sion  of  several  persons  present  at  the  meeting,  evidence  ia  admissible  of  the  refusal  on  ths 
part  of  the  constables  to  execute  the  warrsnt,  and  of  the  grounds  of  such  refusal. 

Resolutions  passed  at  a  meeting  of  persons  held  at  a  distant  place,  and  proved  to  have  been 
read  and  proposed  by  the  person  who  presided  at  that  meeting,  and  who  also  pr  ■^'ii^-i.  ^ 
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the  meeting  in  question,  are  idmiMible  with  •  view  to  piOTe  the  ezistenoe  of  a  eoMpinex* 

and  the  nature  and  objejt  of  the  present  meeting. 
What  constitutes  an  unlawful  assembly. 

This  was  an  action  against  four  defendants  for  assaulting,  wounding,  and 
cutting  the  plaintiff  on  the  16th  day  oC  August^  1819,  at  Manchester. 

*The  defendants  pleaded,  first,  that  they  were  not  guilty,  and  also  several  p^^ 
special  pleasf  of  justification,  some  of  which,  in  substance,  charged  the  *■ 

t  As  the  proceedings  with  regard  to  the  special  pleas  of  justification  in  this  case  may  tend  to 
illustrate  an  important  principle  as  to  the  aivisibility  of  special  pleas  of  justi6cation,  and  also 
to  elucidate  the  points  of  law  determined  in  this  case,  it  may  not  be  improper  to  subjoin  an 
abstract  of  these  pleas.    The  defendant  pleaded,  first.  Not  jguiity. 

Secondly.— That  on  the  said  16ih  dny  of  Augu9t,  the  plamtifl*,  together  with  other  malicioiis, 
seditious,  and  disaffected  persons,  to  the  number  of  60,000  snd  more,  being  armed  with  stones, 
bludgeons,  and  other  ofiensive  weapons,  unlawfully  assembled  together,  and  committed  a  riot 
and  breach  of  the  peace  at  Manekegter^  and  that  the  defendants  seeing  and  oboervinff  the  said 
riot  and  breach  of  the  peace  to  be  committed,  upon  their  own  view  requested  the  said  plaintiff 
and  the  said  other  persons  to  separate  and  disperse  themselves;  and  that  because  the  said 
plaintiff  and  the  said  other  persons  so  assembledf  together  would  not,  after  being  so  requested, 
separate  or  disperse*  or  refrain  from  further  breakmg  and  diaiurbing  the  peace,  and  becaose 
the  defendants  could  not  otherwise  restore  public  peace  and  tranquillity,  or  hinder  the  said 
plaintiff  and  the  said  other  persons  from  further  breaking  the  peace,  the  defendants  justified 
(in  the  usual  technical  form)  the  committing  the  supposed  trespasses  in  order  to  restore  the  public 
peace,  and  to  hinder  and  prevent  the  said  ptaintifTand  the  said  other  persons  so  assemblea  firom 
further  breaking  and  disturbing  the  peace. 

Thirdly.— That  an  unlawful  and  seditious  conspiracy  had  been  entered  into  by  divers  wicked, 
seditious,  and  ilUdisposed  persona,  to  the  number  of  200.000  and  more,  for  the  purpose  ot 
moving  and  exciting  discontent  snd  dissfTection  in  the  minds  of  the  liege  subjects  of  His  lata 
M^esty,  and  for  the  purpose  of  moving  and  exciting  the  liege  subjects  of  His  said  late  Majeatr 
to  hatred  and  contempt  of  the  government  and  constitution  of  the  realm  as  by  law  esiablishea, 
and  by  unlawful  and  seditious  means,  and  by  the  wicked  and  malicious  combination  of  sreat 
numbers  of  disaffected  snd  seditious  persons,  to  alter  the  government  and  constitution  otthis 
realm  as  by  law  established ;  and  ihnt  before  the  said  sixteenth  day  oi  Augu9t,  A,  V,  1819, 
divers  of  the  said  last-mentioned  ilUdispnsed,  wicked,  malicious,  and  seditious  persons,  to  tha 
number  of  40,000  and  more,  had,  in  pursuance  of  the  said  combination  and  conspiracy,  been 
clandestinely  drilled  and  trained  to  the  use  of  military  weaoons  and  arms,  and  thst  on  the  said 
16th  day  of  Auguttf  divers  of  the  said  ill-disposed,  wickea,  malicious,  and  seditious  subject* 
in  that  plea  first  mentioned,  to  the  number  of^  60,000  and  more,  of  whom  divers,  to  wit, 30,000 
and  more,  had  been  so  drilled  and  trained  to  the  use  of  militsrv  weapona  and  arms  as  afore- 
said, in  pursuance  of  the  said  combinntion  and  conspiracy,  dia  unlawfully,  maliciously,  and 
■editiously  meet  and  assemble  together,  armed  with  stones,  bUidflreons,  and  other  oftensivo 
weapona,  with  intent  to  pursue  snd  carry  into  effect  the  said  combination  and  conspiracy,  and  . 
that  in  furtherance  of  the  said  combination  and  conspiracy  the  aaid  last-mentioned  persons  did 
then  and  there  publicl>[  exhibit  divers  fings.  banners,  and  ensigns,  bearing  divers  vncked,  ma- 
licious, seditious,  and  inflammatory  inscriptions  and  devices,  calculated  to  move  and  excite 
disaffection  in  the  minds  of  the  Viege  subjects  of  His  late  Mijesty,  snd  to  excite  the  liege  sub- 
jects of  His  late  Majesty  to  hatred  and  contempt  of  the  government  and  constitution  of  this 
realm  as  by  law  establisned.  The  plea  further  alleged  that  the  plaintiff  was  present  at  that 
yinlswful  meeting,  and  aiding  and  assisting  them  to  carry  the  said  combination  and  oonspiracj 
into  effect.  That  the  defendants  were  lawfully  present  at  that  meeting,  and  endeavoured,  as 
far  as  in  them  lay,  to  hinder  the  plaintiff  and  the  other  persons  so  assembled  from  further  prose* 
euting  their  said  combination  and  conspiracy,  and  requested  the  plaintiff  and  the  other  persona 
00  assembled  to  separate  and  disperse,  ana  that  the  ssid  plaintiff  and  the  said  other  persons 
refused  to  separate  and  disperse.  The  defendants  then  proceeded  to  allege  the  laying  bands, 
&.C.,  on  the  plaintiff  and  the  said  other  permns  in  order  to  separate  and  disperse  them,  snd  to 
justify  the  supposed  trespasses.  becaui«e  they  could  not  otherwise  preserve  the  public  pesos 
and  tranquillity,  and  aeparate  and  disperse  the  said  plaintiff  and  others  so  assembled. 

Fourthly.— That  the  plaintiff  and  other  ill-disposed  and  disaffected  peraons,  to  the  number 
of  60.000  and  more,  armed  with  stones,  bludgeons,  and  other  ofiensive  weapons,  did,  on  the 
said  16th  day  o(  Attftutt^  unlawfully  meet  and  assemble  together  at  Maneketter  in  a  tumultuous 
and  menacing  manner,  to  the  great  denser  of  the  public  peace,  and  to  the  great  nuisance, 
terror,  and  alarm  of  the  lieee  subjects  of  His  said  late  Maiesty  there,  to  M'it,  at  il/andketCer. 
inhabiting,  residing,  and  beine.  and  that  they  remained  and  continued  so  met  aqd  assemblea 
Ibr  a  long  spsce  of  time,  whereby  the  liege  subjects  of  His  said  late  Majesty,  there  residing, 
dwelling,  and  being,  were  put  in  great  fenr  and  terror,  and  whereby  the  public  peace  was 
greatly  e-^dnngered.  This  plea  also  alleged  that  the  defendants  were  present,  snd  requested 
the  plninMff  arid  others  so  aswmbled  to  disperse,  and  a  refusal  on  their  parts  to  disperse.  The 
defendinis.  then,  in  this  plea,  proceeded  to  alleflre  their  laying  hands,  &c..  on  the  plaintiff  and 
the  said  other  persons  in  order  to  sepnrate  and  disperse  them,  and  to  justify  the  supposed  tres- 
passes, because  they  could  not  otherwise  preserve  public  peace,  and  could  not  otherwise  sepa- 
rate and  disperse  the  plaintiff  and  others  so  assembled. 

Fifthly. — That  on  the  aaid  16th  diy  oi  AHgutt.  at  Mand^e$ter,  the  plaintiff  and  other  ilUdia^ 

K'sed  and  disaffected  persons,  to  the  number  of  60.000  and  more,  being  armed  with  stones, 
odgeons,  and  other  offensive  weapons,  did  routously  and  unlawfully  meet  and  aasembls 
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^plaintifT  with  being  present,  aiding  and  abetting  in  a  riot,  committed  on  the 
16th  of  August^  and  in  other  pleas  with  being  illegally  present  at  an  unlawful 
assembly  held  at  Manchester  on  that  day. 

^^*Jg^^      ^Evidence  was  adduced  on  the  part  of  the  plaintiff  to  prove  that  on  the 
-'  16th  day  of  August  a  very  large  concourse  of  people  assembled  from 


together  in  a  tumultuous,  menacinir,  and  dangerous  manner,  for  the  purpose  of  disturbinff  the 
public  peace,  and  to  the  great  nuisance,  alarm,  and  terror  ot  the  liege  subjects  of  His  said  lata 
Majesty  th^re,  to  wit,  at  Afaitdkeitferf inhabiting,  residing,  and  being.  The  remainder  of  this 
plea  was  in  substance  the  same  with  the  corresponding  part  of  the  next  preceding  plea. 

Sixthly. —  That  on  the  said  16th  day  of  August^  at  hfandkegter,  the  plaintiff,  together  with 
divers  other  ili-disposed  and  disaifected  persons,  to  the  number  of  60,000  and  more,  did  unlaw- 
fully meet  and  assemble  together  in  a  dangerous  and  menacing  manner,  to  the  great  danger 
of  the  public  peace,  and  did  remain  and  continue  so  assembled  for  a  long  space  of  time,  whereby 
the  public  peace  was  greatly  endangered.  The  remainder  of  this  plea  was  in  substance  the 
same  wiih  the  corresponding  part  of  the  fourth  plea. 

Sevenihly.— That  on  and  before  the  said  16ih  day  of  August,  A,  D.  1819,  an  unlawful, 
wicked,  and  seditious  conspiracy  had  been  entered  into  by  divers  wicked,  malicious,  seditious, 
and  ill-disposed  subjects  ot  His  said  late  Majesty,  to  the  number  of  200.000  and  more,  for  the 
purpose  of  moving  and  exciting  discontent  and  disaflection  in  the  minds  of  the  liege  subjects 
of  His  said  late  Majesty,  and  for  the  purpose  of  moving  and  exciting  the  liege  subjects  of  His  said 
late  Majesty  to  hatred  and  contempt  of  the  government  and  constitution  of  this  realm  as  bv  law 
established,  and  of  causing  and  procuring  great  multitudes  of  the  liege  subjects  of  His  saio  lat« 
Miuesty  from  time  to  time  to  assemble  and  meet  together  for  that  purpose,  and  ihat  before  tha 
•aid  16th  day  of  ^«^ai«c,  divers  of  the  said  last-mentioned  ill-disposed,  wicked,  maliciou9,  and 
■editions  persons,  to  the  number  of  40.000  snd  more,  had  been  clandestinely  trained  and  drilled 
to  the  use  of  military  weapons  and  arms,  and  that  on  the  said  16ih  day  of  AuguMt  divers  of  ths 
said  subjects  in  that  plus  first  mentioned,  to  the  number  of  60,000  and  more,  of  M'hom  divers, 
to  wit,  30,000,  hud  been  so  drilled  and  trained  as  last  aforesaid,  did,  in  pursuance  of  the 
■aid  last  mentioned  conspiracy,  with  force  and  arms,  at  Manekeater,  unlawtully,  maliciously, 
and  seditiously  meet  and  assemble  together,  armed  wriih  stones,  bludgeons,  snd  other  offensive 
weapons,  with  intent  to  pursue  and  carry  into  effect  the  said  last  mentioned  conspiracy,  and 
that  furiher  to  pursue  and  carry  into  efiect  the  said  last  mentioned  conspiracy,  the  said  last 
mentioned  subjects  did  publicly  exhibit  divers  flags,  banners,  and  ensigns,  bearing  divers 
wicked,^  malicious,  seditious,  and  inflammaiory  inscriptions  and  devices,  calculated  to  move 
and  excite  disaffection  in  the  minds  of  the  subjects  of  His  said  late  Majesty,  and  to  move  and 
excite  the  liege  subjects  of  His  said  late  Mniesty  to  hatred  and  contempt  of  the  government 
and  constitution  of  the  realm  as  by  liw  established.  The  remainder  of  this  plea  was  aimilar  in 
substance  to  the  corresponding  part  of  the  third  plea. 

Eighthly.— That  on  the  said  16th  day  of  Auguft.  at  Mandke»ter  aforesaid,  the  said  plaintiff, 
together  with  divers  other  malicious,  seditious,  disaflected,  and  ill-disposed  persons,  to  the  num- 
ber of  60.000  and  more,  unlawfully  and  maliciously  intendingr  and  devising  to  disturb  the  peace 
of  his  said  late  Majesty,  unlawfully,  maliciously,  and  seditiously  did  meet  and  assemble  to- 
gether for  the  purpose  ot  raising  and  exciting  discontent  snd  disaflection  in  the  minds  of  the  liege 
aubiecta  of  His  said  late  Majesty,  and  for  the  purpose  of  moving  and  exciting  the  Wege  subjects 
ef  His  said  late  Majesty  to  hatred  and  contempt  of  the  government  and  constitution  of  this 
realm  as  by  law  established,  and  did  remain  and  continue  so  sssembled  for  that  purpose  for  a 
long  space  of  time.  The  remaining  allegations  in  this  plea  were  in  substance  similar  to  the 
corresponding  ones  in  the  fourth  plea. 

Ninthly.— That  the  plaintiff  and  others  committed  a  riot  and  breach  of  the  peace  (as  before 
aliased  in  the  second  plea),  and  that  thereupon  C,  W.  £.,  being  one  of  the  justices  of  the  peace 
of  His  said  late  Majestv,  in  and  for  the  county  of  Laneatter,  came  as  near  as  he  safely  could  to 
the  said  plaintiff,  and  tne  said  other  persons  so  assembled  to  the  disturbance  of  the  peace,  and 
made  proclamation  according  to  the  form  of  the  statute,  in  these  words :  **  Our  sovereign  lord 
the  King  charffeth  and  commandeth  all  persons  being  assembled  immediately^  to  disperse 
themselves,  and  peaceably  to  depart,*'  &c.  The  plea  then  alleged  that  the  plaintiff  and  the 
'  aaid  other  persons  so  riotously  assembled,  notwithstanding  the  making  such  proclamation, 
unlawfully,  riotously,  and  tumultnously  remained  and  continued  together,  and  did  not  disperse 
themselves,  whereupon  the  defendants  being  lawfully  present,  and  seeing  and  observing  the 
aaid  riot,  tumuli,  and  disturbance  of  the  peace  committed  within  their  own  view,  did  then  and 
thero,  afVer  makinff  the  said  proclamation,  and  in  order  to  restore  public  peace.  Iny  hands  on 
the  plaintiff  and  tne  said  other  persons  so  assembled,  &c.  The  defendants  in  this  plea  then 
proceeded  to  justify  the  supposed  trespasses,  by  reason  of  the  premises  in  that  plea  alleged,  and 
because  the^  could  not  otherwise  separate  and  disperse  the  said  plaintiff  and  the  aaid  other 
persons  so  notously  assembled,  and  so  continuing  together,  and  not  dispersing. 

Tenthly.— That  on  the  said  16th  dsy  of  Aurusi,  at  Manekenter  aforesaid,  the  said  plaintiff 
anil  one  tfennf  Hunt,  John  Knight,  Jonmh  Johnnon,  and  — —  MoorhauMtt  together  with  divera 
malicious,  seditious,  disaflected,  and  ill-disposed  persons,  to  the  number  of  60,000  and  more, 
unlawfully,  riotously,  routnusly,  and  tumultnously  did  assemble  and  meet  toeether  to  disturb 
tile  peace  of  His  said  late  Majesty,  armed  with  stones,  bludgeons,  and  other  offensive  weapons, 
and  did  then  make  a  great  noise,  riot,  tumult,  and  disturbance,  and  that  divers  of  the  iii^ricea 
ef  the  peace  of  His  said  late  Majesty  in  and  for  the  county  of  £anca«ler,  to  wit,  TV.  H.  Esq., 
4tc.  &c..  observing  upon  their  own  view  the  said  riot  to  be  committed,  to  the  great  disrnrhance 
ef  the  public  peace,  and  the  trreat  terror  and  alarm  and  common  nuisance  of  the  peaceable  and 
well  disposed  aubjeeta  of  His  late  Mi^esty,  &c.,  issued  their  warrant  under  their  hands  and 
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different  *quarter8»  on  the  area  near  St,  Peier^s  church,  in  the  town  of  r#aQ 
Manchester^  for  the  avowed  object,  according  to  an  advertisement  pre-  ^ 
viously  published,  *of  adopting  the  most  legal  and  effectual  means  of  r«g« 
obtaining  a  reform  in  the  Commons  House  of  Parliament.   That  the  corps  '- 
of  Manchester  *yeomanry  cavalry  came  upon  the  field,  ader  the  people  r^gn 
had  assembled,  and  rode  up  to  the  hustings  erected  in  the  field,  and  upon  ^ 
which  Huntf  *  Johnson^  Moorhouse^  and  several  others,  had  assembled,  r%g9t 
in  order  to  address  the  assembly.     The  counsel  (or  tlie  prosecution  were  *- 
proceeding  to  inquire  *a8  to  particular  acts  of  violence  committed  by  diffferent  r*Q^ 
members  of  the  yeomanry  corps,  in  striking  persons  assembled.  ^ 

seals,  directed  to  the  oonetablee  of  the  township  of  Mamdketter,  in  the  county  of  ZanaM/^r,  sod 
also  to  all  other  conatabiea  and  peace-officers  within  the  aaid  county,  for  the  apprehension  of 
the  aaid  Henry  Hunt,  Jokn  Knight^  Jotepk  J6hntto%t  snd  —  Mo^rhouse,  1  ne  plea  then 
alleged  the  delivery  of  this  warrant  to  Jotepk  NadtHf  one  of  the  constables  of  the  township  of 
Man-eater,  to  be  executed ;  and  that  the  said  defendants  were  then  and  there  required  bv  th« 
•aid  Joseph  Nadin,  as  such  constable,  and  by  the  other  constables  of  the  township  of  Man" 
ekseteTf  to  aid  and  assist  him  in  the  execution  of  that  warrant ;  and  that  the  aaid  defendants  did 
thereupon  aid  and  assist  the  said  conatabiea  in  the  execution  of  the  said  warrant ;  and  that 
whilst  the  said  defendanta  were  lawfully  acting  in  execution  of  the  aaid  warrant,  and  in  aid  of 
the  said  constables,  the  said  plaintiff  and  divers  of  the  said  persons  so  riotoiisly  assembled 
assaulted  the  said  defendants,  and  them,  the  said  defendanta,  did  strike,  beat,  bruise,  wound, 
and  ill  treat,  and  caat  and  fling  divers  large  stones  and  brickbats  at  and  affainst  them  the  said 
defendants,  to  the  great  danger  and  hazard  of  their  lives ;  whereupon  the  defendants  defended 
themselves  asainst  the  said  plaintiff*,  and  the  said  other  laat  mentioned  persons,  and  in  so  dotnf 
did  necessarily  and  unavoidably  a  little  strike,  cut,  bruise,  wound,  and  ill  treat  the  aaid  plain- 
tiff,  doing  no  unnecessary  damage  to  the  said  plaintiff  on  that  occasion,  &c. 

Eleventhly.— As  in  the  next  preceding  plea,  except  that  the  assault  upon  the  defendants  was 
in  thia  plea  alleged  to  have  been  committed  upon  the  defendanta  immediately  after  the  appre- 
hension of  the  persons  specified  in  the  warrant. 

^  Twelfthly.— That  the  plaintiff  and  others,  to  the  number  of  60,000  and  more,  committed  m 
riot,  as  in  the  second  plea ;  that  the  defendants  being  lawfully  present,  and  seeing  and 
observing  upon  their  own  view  such  riot  to  be  committeoT  did  ss  far  as  in  them  lay  endeavour 
to  restore  the  public  pesce.  Thia  plea  then  alleged  an  assault  upon  the  defendants  by  the 
plaintiff  and  others,  and  a  justification  of  the  supposed  trespasses  by  the  defendants,  as  in  the 
next  preceding  plea. 

Thirteenthly.— That  the  plaintiff  and  othera,  to  the  number  of  60,000  and  more,  nnlavrfully 
met  and  assembled,  as  stated  in  the  eighth  plea ;  that  the  defendants  seeing  the  said  plaintiff 
and  others  on  their  own  view  so  assembled,  did  then  and  there,  as  far  as  in  them  lay. 
endeavour  to  preserve  the  public  peace,  and  to  hinder  and  prevent  the  said  plaintiff  and  the 
•aid  other  persons  so  unlawfully  assembled  from  further  disturbing  the  public  peace,  and  from 
further  prosecuting  their  unlawful  purpose.  The  plea  then  alleffed  an  asaault  on  the  defendants, 
Slc.,  and  a  justification  by  the  defendanta,  as  in  tne  eleventh  plea. 

Lastly. —  That  the  plaintiff  and  others  made  an  aasault  upon  the  defendantSt  whereupon  the 
defendants  defended  themselves,  &,c.,  as  in  the  eleventh  plea. 

The  plaintiff  in  his  replication  joined  ismie  upon  the  nrst  plea.  And  as  to  the  2d,  3d,  4fh, 
5th,  6th.  7th,  8th,  9th,  10th,  llth.  12th,  13th,  and  last  pleas,  replied,  that  he  ought  not,  by 
reason  of  anything  in  those  pleas  alleged,  to  be  barred  from  having  or  maintaining  his  action 
•gainst  the  said  defendants,  becauM,  protesting  that  the  aaid  warrant  was  not  signed  by  the 
magistrates,  or  directed  to  the  said  constables,  m  manner  and  form  as  the  said  defendants  had 
in  thqir  eleventh  plea  alleged,  nevertheless  replied,  that  the  said  defendants  of  their  own  wmng, 
and  without  the  residue  of  the  causes  in  ihofie  pleas  alleged,  committed  the  said  several  trea- 
paases,  in  manner  and  form  as  the  said  plaintiff  had  in  his  declaration  complained  against  them 
the  said  defendants ;  and  thia  he  prayed  might  be  inquired  of  bv  the  country.  &c. 

In  addition  to  these  pleas,  several  others  were  originally  filed,  to  the  number  altofrethrr  of 
51.  8ome  of  the  additional  pleas  differed  from  thore  above  absiraried,  in  omitting  the  allei;a- 
tion  of  a  request  to  disperse  ;  and  there  waa  a  complete  second  set  of  pleaa,  which  corresponded 
with  the  previoua  onea  in  every  respect,  except  that  they  justified  a  battery  only,  ana  not  m 
wovrA'mg.  On  motion  mnde  by  the  plaintiff,  the  Court  referred  it  to  the  Master,  to  expungo 
such  pleas  as  he  might  deem  to  be  superfluous.  In  the  result  the  Master  struck  out  the  dupli- 
eate  pleaa,  omitting  a  request,  and  alao  the  second  aet  of  pleaa.  which  justified  the  batterer 
only.  The  former  class  were  rejected  on  the  consideration  that  if  the  de^ndants  proved  soct 
facts  under  the  pleas  alleging  a  request  as  amounted  to  a  justificstion.  they  would  be  entitled 
t'«  a  verdict,  althouffh  they  might  fail  in  proving  a  request  aa  alleged,  the  pleaa  being  in  their 
nature  divisible.  See  Spihhury  v.  Miekletkwaite,  1  Taunt.  146.  With  respect  to  the  second 
•et  of  pleas,  which  justified  a  battery  only,  it  was  urged  on  the  part  of  the  defendants,  that  it 
was  postiible  that  on  the  trial  a  battery  only  mifrht  be  proved,  and  no  wounding ;  and  if  it  were 
then  to  be  held  that  the  pless  which  justified  the  wounding  were  bad  in  law,  the  defendants 
might  then  entirely  loee  all  benefit  of  their  special  pleas.  But  it  was  considered  that  the  pleai 
were  so  far  similar,  that  if  as  much  of  any  one  were  to  be  proved  which  was  an  answer  to  ati 
much  of  the  trespasses  aa  were  proved,  the  justification  would  he  complete.  Upon  ihess 
grounds  all  thoae  duplicate  pleaa  were  expunged,  and  aome  other  alterationa  were  made  on  the 
same  principle. 
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It  was  objected,  that  these  acts  were  not  evidence  against  the  present  defend- 
ants ;  that  at  all  events  they  were  not  admissible^  until  the  trespass  on  which 
the  action  was  founded  had  been  proved. 

On  the  part  of  the  plaintiff  it  was  answered,  that  proof  would  in  due  time  be 
given  that  one  of  the  defendants  wounded  the  plaintiff;  and  that  as  they  all 
came  in  a  body  to  the  field,  the  defendants  being  all  of  them  members  of  the 
yeomanry  corps,  they  were  all  jointly  liable  for  that  trespass. 

HoLBOTD,  J.,  said,  that  as  there  was  a  plea  of  *<  not  guilty"  upon  the  record, 
it  was  incumbent  on  the  plaintiff  to  prove  the  assault  in  the  first  instance :  if 
that  was  not  proved,  all  the  rest  was  immaterial ;  and  it  would  depend  on  the 
proof  of  those  trespasses  whether  many  of  those  circumstances  given  in  evidence 
were  really  admissible  or  not.  This  was  the  constant  practice ;  as  in  cases  of 
ejectment,  where  the  judge  puts  it  to  the  party  to  prove  possession  first,  to  see 
whether  the  proof  applies  to  the  tenement  for  which  the  action  is  brought  or  not. 

Evidence  was  aAcrwards  given,  that  all  the  defendants  were  members  of  the 
same  corps,  Mr.  Birley  being  the  captain,  and  having  the  command  of  the 
corps  on  that  occasion ;  that  the  yeomanry  advanced  from  the  house  where  the 
^851  ^<>gi^^>^^^^  *were  assembled  towards  the  hustings,  and  dispersed  tho 
^  meeting ;  and  that  the  plaintiff  had  been  struck  at  by  Oliver^  one  of  th# 
defendants. 

The  counsel  for  the  plaintiff  were  proceeding  to  inquire  from  the  witnesses 
whether  different  specific  acts  of  violence  had  not  been  committed  by  the 
defendants,  and  also  by  other  members  of  the  yeomanry  corps,  on  other  per- 
sons than  the  plaintiff,  assembled  at  the  meeting  of  the  16th  of  August^  and 
whether  other  persons  had  not  been  wounded  on  that  occasion. 

It  was  objected  on  the  part  of  the  defendants,  that  in  the  present  case,  which 
was  an  action  to  recover  damages  for  the  specific  injury  done  to  the  plaintifl^, 
such  evidence  was  inadmissible. 

HoLROYD,  J.  The  question  here  is,  whether  the  yeomanry  cavalry,  in  going 
up  to  the  hustings  to  disperse  the  meeting,  committed  this  injury  on  the  plaintiff. 
The  fact,  that  other  persons  were  wounded,  shows  nothing  with  regard  to  the 
individual  in  question ;  for  it  is  to  be  recollected  that  this  is  an  action  by  an 
individual  to  recover  damages. 

The  evidence  was  accordingly  rejected. 

On  the  part  of  the  defendants,  Mr.  Andrews  was  called  as  a  witness,  who 
stated,  that  he  lived  within  two  miles  of  the  town  of  Manchester^  on  the 
•ftfil  *''^^  between  Manchester  and  Whitemoss,  The  counsel  for  the  defend- 
-I  ants  were  proceetling  to  examine  him  as  to  the  fact  of  his  having  seen 
bodies  of  men  in  the  night  of  the  14th,  or  early  in  the  morning  of  the  15th  of 
Augusty  marching  along  the  road,  near  his  house,  and  as  to  expressions  used 
by  them,  tending  to  show  that  they  were  proceeding  to  Whitemoss  for  the  pur- 
pose of  being  drilled. 

It  was  objected  on  the  part  of  the  plaintiff,  that  these  facts  were  not  admis- 
sible in  evidence,  unless  it  were  shown  that  the  plaintiff  was  one  of  the  party ; 
and  that  upon  the  principle  of  his  Lordship's  previous  decision,  no  proof  of  any 
such  illegal  acts  could  be  entered  into  without  first  proving  the  presence  and 
participation  of  the  plaintiff;  but 

HoLROvD,  J.,  said,  that  he  was  clearly  of  opinion  that  the  evidence  proposed 
was  admissible,  as  to  part  of  the  facts  put  in  issue.  One  of  the  issues  was, 
whether  a  certain  unlawful,  wicked,  and  seditious  conspiracy  had  not  been 
entered  into,  to  excite  discontent  and  disaffection  in  the  minds  of  the  people, 
and  hatred  and  contempt  of  the  government  and  constitution  ;  and  also,  whether 
there  was  an  unlawful  meeting,  to  the  great  danger  and  terror  of  the  inhabitants 
of  the  town  of  Manchester,  There  were  also  other  pleas,  stating  unlawful 
meetings ;  and  therefore  the  transactions  which  occurred  in  Manchester  and  the 
•071  'icighbourhood  were  clearly  admissible  evidence,  which  he  wa?  bound  to 
I  hear,  when  adduced  for  the  purpose  of  ^proving  that  such  a  conspiracy 
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did  exist.  The -evidence  which  had  been  lejected  in  the  instance  refeired 
to  was,  as  to  the  acts  of  particular  individuals,  subsequent  to  the  acts  of  the 
magistrates  in  granting  the  warrant,  and  of  the  officers  going  up  to  the  hustings. 

Evidence  having  been  given  by  a  witness  of  drillings  early  in  the  morning 
CD  the  Tandle  HiUs^  in  the  neighbourhood  of  his  house,  previous  to  the  16th 
of  August^  he  was  asked,  whether  the  proceedings  which  he  saw  created  any 
alarm  in  his  hiind.  It  was  objected,  that  the  impression  made  by  these  facts 
on  the  mind  of  the  witness  was  not  evidence ;  but 

HoLBOYD,  J.,  was  of  opinion,  that  if  the  facts  created  an  alarm  in  hb  mind, 
that  was  evidence  for  the  jury. 

A  witness  proved,  that  between  three  and  four  o*clock  in  the  morning  of  the 
16th  he  saw  several  parties  of  persons  going  from  Rochdale  to  the  TandJk 
mils.  He  was  asked  as  to  their  having  solicited  the  witness  to  join  them,  and 
as  to  declarations  made  by  some  of  those  persons,  as  to  the  object  and  purpose 
of  their  going  thither.  This  course  of  examination  was  objected  to,  as  relating 
to  a  conversation  between  the  witness  and  mere  strangers. 

HoLROTD,  J.     I  am  of  opinion  that  this  is  evidence ;  their  endeavouring  to 
instigate  the  witness  *to  go  along  with  them,  and  their  declarations  on  r^gg 
that  occasion,  tend  to  show  the  object  of  the  meeting,  and  is  proper  evi-  *■ 
dence  to  be  laid  before  a  jury  for  that  purpose. 

The  witness  then  stated,  that  he  was  asked  by  them  whether  he  would  go  to 
get  a  big  loaf  for  a  little  one;  and  that  he  afterwards  went  to  the  JhncUe  HillSf 
where  he  found  a  number  of  people  assembled;  that  they  said  they  would  have 
a  reform  in  parliament ;  that  they  would  make  the  best  of  their  way  to  London^ 
and  would  make  use  of  the  property  of  any  one  who  had  property,  as  they 
went  on  the  road ;  and  that  afterwards  about  seven  hundred  of  them  proceeded 
to  drill. 

In  tlie  course  of  the  evidence,  Mr.  Huhon^  a  magistrate  of  the  county  of 
Lancaster^  was  examined,  who  stated,  that  previous  to  the  meeting  of  the  16th 
of  Augtist^  a  committee  of  magistrates  was  appointed  to  provide  for  the  safety 
of  the  county,  in  consequence  of  the  apprehensions  excited  by  the  disturbed 
state  of  the  country;  that  a  committee  of  public  safety  had  also  been  appointed 
in  the  town  of  Manchester^  consisting  of  the  principal  inhabitants  in  the  town 
and  neighbourhood ;  that  on  the  morning  of  the  16th  of  August  the  committee 
of  magistrates  met  at  a  house  adjoining  to  St,  Peter* s  Field,  where  the  meeting 
was  to  be  held;  nnd  that  a  paper  was  then  brought  by  a  number  of  gentlemen 
of  the  town  of  Manchester,  who  expressed  to  the  magistrates  assembled  their 
^apprehensions  for  the  safety  of  the  town  of  Manchester,  p^_ 

It  was  objected,  that  the  statement  as  to  apprehensions  felt  by  other  *- 
persons  was  not  evidence;  that  for  this  purpose  those  persons  who  felt  any  alarm 
ought  to  be  called  as  witnesses ;  and  that  a  paper  signed  by  other  parties  coukl 
not  be  evidence  to  affect  the  present  plaintiff:  the  whole  of  this,  it  was  coo* 
tended,  was  open  to  the  objection,  that  it  was  mere  hearsay  evidence. 

HoLROYD,  J.  It  is  evidence  in  this  way :  The  magistrates,  in  the  course  of 
their  duty,  made  inquiries,  in  order  to  get  all  the  information  as  to  the  state  of 
the  town  and  neighbourhood.  A  variety  of  facts  were  proved  as  to  the  state 
of  the  country ;  and,  at  least,  it  was  for  the  consideration  of  the  magistrates 
what  steps  were  necessary  to  be  taken  for  the  preservation  of  the  peace  of  the 
town,  under  these  circumstances.  They  were  met  together  to  consult  for  the 
general  safety ;  and  one  question  is,  how  far  their  apprehensions  are  reel.  Now 
this  declaration  is  not  clear  proof  that  those  persons  who  signed  it  felt  the  alarm 
they  expressed  ;  but  it  is  proof  that  such  a  representation  was  made  by  them, 
and  handed  by  them  to  the  magistrates,  expressing  their  fears  and  apprehen* 
sions  for  the  tranquillity  of  the  town.  That  would  make  the  magistrates  more 
anxious  in  adopting  such  measures  as  were  necessary  to  insure  the  public  safety; 
it  would  call  for  their  more  serious  consideration  and  attention  in  the  p^g.^ 
discharge  of  their  important  ^duties ;  it  would  prompt  them  not  to  neglect  ^ 


90]  3  Starkie.  607 

any  means  of  prevention  and  security  which,  in  the  exercise  of  their  duty, 
might  be  suggested  to  them.  Now,  whatever  alarm  these  persons  might  have 
felt,  and  that  they  did  ieel  alarm  we  must  presume,  for  they  have  attested  the 
fact  by  their  signatures,  yet  I  do  not  understand  that  this  declaration  is  offered 
as  any  evidence  of  the  alarm  of  the  individuals,  but  only  as  a  representation, 
which  might  fairly  induce  them  to  call  in  the  aid  of  the  military  to  support  the 
execution  of  the  process  by  the  civil  power.  It  appears  to  be  an  earnest  repre* 
sentation  to  the  magistrates,  urging  them  to  the  performance  of  their  important 
duties.  And  it  is  to  be  recollected  that  this  is  not  an  action  against  the  magis- 
trates, but  it  is  an  action  against  four  of  the  military  who  were  called  in  by  the 
magistrates  to  assist  in  the  execution  of  the  measures  determined  upon  by  the 
civil  power.  Whether  the  magistrates  came  to  a  right  conclusion  or  not  in 
calling  in  the  military,  is  not  the  question  here.  The  military  were  bound,  , 
when  called  upon,  and  without  being  called  upon,  to  assist  the  civil  power. 
The  king's  subjects  are  all  of  them  bound,  at  their  peril,  to  lend  their  aid  in 
support  of  the  civil  power.  It  is  very  true  that  if  they  were  acting,  even  by 
order  of  the  magistrates,  against  a  lawful  assembly,  they,  as  well  as  the  magis- 
trates themselves,  and  all  persons  assisting  the  magistracy,  would  act  at  their 
peril,  unless  protected  by  the  operation  of  the  statute  of  Geo.  2.  This  is  one 
^Oll  ^^  ^^'^  questions.  If  the  ^question  was,  which  it  is  not  on  this  record, 
^  whether  the  calling  in  of  the  military  was  necessary  or  unnecessary,  then 
they  would  be  at  liberty  to  go  into  evidence  to  show  a  reasonable  ground  for 
calling  in  the  military.  The  issue  here  is  not,  whether  the  military  were  called 
in  necessarily  or  unnecessarily,  but  whether  they  were  acting  in  aid  of  the 
civil  power ;  and  if  they  were,  then  it  would  be  necessary,  if  an  action  like  the 
present  one  could  be  maintained  at  all,  that  it  should  be  brought  within  six 
months:  so  that  if  the  defendants  were  acting  in  aid  of  the  civil  power,  it  would 
be  a  complete  defence,  according  to  the  state  of  the  record.  This  is  my  opinion, 
as  at  present  advised. 

Mr.  Hulton  afterwards  proved,  that  after  Mr.  HufU  and  a  great  concourse 
of  people  had  assembled  in  the  area  near  St.  Peter*s  church,  a  warrant  for  the 
apprehension  of  Hunt  and  several  others  assembled  with  him  upon  the  hustings 
was  signed  by  ten  of  the  magistrates  assembled ;  that  the  warrant  was  then 
delivered  to  Mr.  Nculin^  the  deputy  constable,  with  directions  to  arrest  Hunt-, 
Jolmsony  Knight^  and  Moorlwuse;  and  that  Nadin,  under  the  circumstances, 
declined  to  execute  the  yrarrant.  Mr.  Hulton  was  proceeding  to  detail  the 
reasons  assigned  by  the  deputy  constable  for  refusing  to  execute  the  warrant, 
when  the  evidence  was  objected  to ;  and  it  was  stated  that  Mr.  Justice  Bayley^ 
on  the  trial  of  Hunt  and  others  at  York^  for  an  unlawful  meeting  at  Man^^ 
*021  ^^^^  ^"  ^^^  *\^\\\  of  August,  had  refused  to  receive  such  evidence. 

^  HoLROYD,  J.  The  question  there  was  not,  what  was  done  by  the 
military ;  the  question  was,  whether  it  was  an  unlawful  meeting  at  which  Hunt 
and  the  defendants  were  present;  therefore,  what  passed  in  the  magistrates* 
room  could  not  be  evidence  against  them.  It  was  upon  that  ground  that  the 
evidence  was  rejected.  The  question  here  is,  not  whether  it  was  necessary  to 
call  in  the  military,  but  whether  the  military  were  acting  in  aid  of  the  civil 
power.  I  do  not  say  that  this  will  decide  the  issue.  The  issue  here  is,  not 
whether  the  employment  of  a  military  force  was  necessary.  It  was  so  in  the 
case  of  Sir  Francis  Burdett,  That  was  an  action  against  the  Serjeant-at-Arms, 
for  breaking  into  his  house  in  order  to  arrest  him,  under  the  Speaker's  warrant; 
and  the  question  was,  whether  he  had  come  with  a  larger  military  force  than 
was  necessary,  and  whether  he  ought  not  to  have  first  tried  the  civil  power. 
And  it  was  held,  that  it  was  not  necessary,  in  the  first  instance,  to  try  the  civil 
power.  In  the  case  of  Burdett  v.  Coleman,  I  was  one  of  the  counsel ;  and  I 
remember  Mr.  Serjeant  Shepherd,  now  the  Lord  Chief  Baron  of  Scotland,  con- 
tending that  he  ought  to  have  tried  the  civil  power  first.  It  was  held,  that 
whether  he  ought  or  ought  not  to  have  tried  the  civil  power  first,  wiis  for  «W.' 
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consideration  of  the  jury ;  and  that  he  was  not  bound  to  hazard  the  civil  power, 
and  put  it  unnecessarily  in  danger. 

•Mr,  FUzpatrick^  a  reporter  for  the  New  Times  newspaper,  proved,  r^^^ 
that  in  the  year  1819,  sometime  previous  to  the  meeting  at  MandtesUr^  ■* 
he  had  attended  a  very  numerous  meeting  at  SmiUiJUld^  where  Mr.  Hunt  was 
chairman :  and  that  upon  that  occasion  he  received  a  copy  of  certain  resolutions, 
which  were  passed  there,  as  he  believed,  from  Mr.  Hunt,  It  was  also  proved, 
that  Mr.  Hunt  had  presided  at  the  meeting  in  question  at  Manchester  on  the 
16th  of  August, 

It  was  then  proposed,  on  the  part  of  the  defendants,  to  read  the  resolutions 
which  had  been  read  and  adopted  at  the  SmitJifield  meeting. 

It  was  objected  by  Blackburn  and  Evans j  on  the  part  of  the  plaintiff,  that 
these  resolutions  were  not  admissible  as  evidence  in  the  cause.  The  present 
was  an  action  for  an  assault ;  and  it  was  impossible  to  conceive  how  resolutions 
passed  at  a  prior  meeting,  at  so  great  a  distance  from  the  place,  could  be  read 
in  evidence,  merely  because  the  person  who  happened  to  be  chairman  at  the 
former  was  also  chairman  at  the  latter  meeting.  No  proof  had  been  given  that 
the  resolutions  of  the  former  were  also  to  be  proposed  at  the  latter  meeting; 
there  was  no  evidence  of  any  such  intention,  except  that  Mr.  Hunt  was  the 
chairman  on  both  these  occasions.  If  he  had  been  the  proposer,  there  would 
have  been  more  colour  for  the  evidence;  but  he  was  not  the  proposer,  but  the 
mere  instrument  by  which  the  resolutions  were  proposed  to  the  people. 

HuUockf  Serjt.,  insisted  that  these  resolutions  were  ^admissible  in  evi-  r^g. 
dence.  The  object  of  such  evidence  was  to  show  a  conspiracy  of  the  kind  *■ 
alleged  on  the  record ;  that  is,  that  a  conspiracy  to  excite  discontent  and  dis- 
affection against  the  government  of  the  country  had  subsisted  previously  to  the 
meeting  of  the  16th.  That  for  this  purpose  the  acts  and  declarations  of  every 
conspirator,  previous  to  the  transaction  which  gave  rise  to  the  charge  upon  the 
plea,  were  evidence  against  the  rest,  although  they  might  not  have  been  present 
at  the  time  or  place  where  the  act  or  declaration  occurred.  The  distance  of 
Mr.  Hu?it  at  the  time  when  he  proposed  the  Smithfield  resolutions  was  there- 
fore wholly  immaterial.  The  same  resolutions  had  been  given  in  evidence  upon 
the  trial  of  Hunt  and  others  at  York  ;  the  learned  judge  who  tried  the  defend- 
ants  upon  that  indictment  being  of  opinion,  that  they  were  evidence  upon  that 
indictmentjf  where  the  mere  issue  was,  whether  the  meeting  at  Mancltester  was 
a  legal  or  illegal  one.  This  case  went  much  further ;  for  there  were  dot  only 
pleas  founded  on  the  illegality  of  the  meeting,  but  others  which  were  founded 
on  an  alleged  conspiracy  between  Hunt  and  others,  to  excite  discontent  and 
disaffection.  Mr.  Hunt  had  circulated  these  resolutions  at  Smithfield :  he  had 
aderwards  signed,  or  at  least  his  name  had  been  put  to  a  placard  at  Manchester, 
announcing  a  meeting  precisely  for  the  same  object,  and  with  the  same  view. 

•HoLROYD,  J.  In  my  opinion  it  certainly  is  evidence.  It  is  evidence  r%Q^ 
for  the  purpose  of  proving  the  allegations  of  one  of  the  pleas.  How  far  it  ^ 
goes  towards  the  proof,  will  be  for  the  consideration  of  the  jury.  But  one  of 
these  allegations  is,  that  before  the  meeting  at  Manchester^  and  at  that  time, 
there  existed  a  conspiracy  to  sow  discontent  among  the  King's  subjects,  and  to 
excite  hatred  of  the  constitution,  and  this  is  offered  in  evidence  that  such  coo* 
spiracy  existed  ;  and  it  goes  on  to  state  the  meeting  at  Manchester  to  have  been 
in  furtherance  of  the  conspiracy  :  it  is  a  step  coupled  with  the  other  circum* 
stances.  The  other  circumstances  are  evidence  for  the  consideration  of  the 
jury,  whether  the  meeting  at  Manchester  was,  or  was  not,  in  furtherance  of 
the  original  conspiracy,  of  which  this  is  offered  as  proof.  In  the  cases  of  Hardy, 
Home  Iboke^  and  other  persons,  the  acts  of  different  associations  were  given  in 
evidence,  and  their  resolutions  at  meetings  at  which  neither  Hardy  nor  Harm 

t  The  lan^Affe  of  the  oount  of  the  indTftlment  on  which  JSiifi<  and  others  were  oonvietad  it 
T0rk,  was  umilar  to  that  of  the  eighth  plea. 


Jol  3  Starkie.  609 

Tooke  attended.  But  they  were  given  in  evidence,  to  be  followed  by  other 
evidence,  showing  a  connection  with  thf^se  societies.  It  is  with  that  view  this 
is  offered ;  and,  in  that  way,  it  appears  to  me  to  be  evidence. 

On  the  next  day  a  bill  of  exceptions  was  tendered  upon  the  evidence  which 
was  offered  of  the  Smithfield  resolutions. 

HoLROYD,  J.  There  is  this  plea,  that  on  or  before  the  16th  o£  August^  1810, 
*fifi1  ^^^^  ^^^  °"  unlawful  and  ^seditious  assembly,  for  the  purpose  of  exciting 
^  discontent  and  disaffection  in  the  minds  of  the  liege  subjects  of  His  late 
Majesty,  and  for  the  purpose  of  moving  and  exciting  them  to  hatred  and  con- 
tempt of^  the  government  and  constitution  of  this  realm,  as  by  law  established; 
and  then  it  goes  on  in  the  usual  form.  I  am  of  opinion,  that  after  the  evidence 
which  has  been  given,  and  the  witness  having  proved  that  Henry  Hunt  was 
chairman  of  the  meeting  at  London^  and  that  he  read  the  resolutions,  and  pro* 
posed  their  being  adopted,  I  ought  to  receive  the  evidence  upon  which  the  bill 
of  exceptions  has  been  tendered.  There  are  likewise  a  number  of  drillings  in 
the  night  spoken  to;  one  within  the  day  of  the  meeting  of  the  I6th  of  August^ 
at  which  it  was  said  by  some  of  the  persons  present,  **  We  will  have  a  new 
government;*'  and  it  is  in  evidence  that  Red/ord,  the  plaintiff,  was  himself 
present  at  some  of  them.  I  am  therefore  of  opinion  that  this  paper  is  evidence 
towards  proving  some  of  the  allegations  in  the  pleas,  which  go  on  afterwards  to 
charge  conspiracy.  Whether  there  was  conspiracy  or  not,  is  matter  for  the 
consideration  of  the  jury .f 

*071  *HoLBOYD,  J.,  in  summing  up  to  the  jury,  said  :  The  action  is  brought 
-■  by  the  plaintiff,  Redford,  in  order  to  recover  a  compensation  in  damages 
for  an  injury,  which  it  is  alleged  he  sustained,  and  which  is  said  to  have  been 
given  him  by  one  of  these  persons,  the  others  being  all  implicated  in  so  doing;  ond 
it  is  therefore,  for  that  illegal  act,  to  recover  a  compensation  in  damages,  either 
from  Oliver^  or  from  him  and  the  other  persons  who  are  said  to  be  implicated  in 
it,  by  acting  for  a  common  purpose  on  the  field  on  that  day.  If  they  went  for  a 
lawful  purpose,  and  one  of  them,  in  the  course  of  effecting  that  purpose,  did  an 
unlawful  act,  to  which  the  others  were  not  parties  or  privy,  the  others  would  not 
be  answerable  for  that  act.  If  persons  go  together,  go  united  in  an  unlawful 
design,  to  commit  a  felony,  or  a  breach  of  the  peace,  and,  in  the  course  of  effect- 
ing that  purpose,  any  one  does  an  act  in  pursuit  of  the  common  purpose,  they  are 
all  answerable;  because  that  which  they  set  about,  upon  a  common  design,  was 
originally  unlawful.  But  even  in  that  case,  if  they  separate,  and  one  does  an 
act,  not  in  pursuance  of  the  common  design,  the  others  would  not  be  answerable ; 
and,  in  this  case,  suppose  the  military  were  called  on  to  aid  the  magistracy 
(and  it  would  be  their  duty,  when  called  on,  to  aid  and  assist  the  magistracy,  in 
such  commands  as  the  magistrates  by  law  are  entitled  to  impose),  no  person 
would  be  answerable  for  any  particular  net  of  this  one,  except  that  one  only. 
*Oftl  ''^"^»  therefore,  supposing  it  to  be  the  case  that  Oliver  did  an  ^unlawful 
•'  act,  supposing  it  to  be  satisfactorily  made  out  (whether  it  is  or  not,  will 
be  a  consideration  for  you,  amonj^t  the  circumstances  of  this  case),  yet  still  the 
others,  if  they  were  acting  lawfully,  would  not  be  parties,  or  answerable  for  his 
unlawful  act.  There  are  several  different  grounds  of  defence  made  in  this  case; 
and  the  first  is,  that  the  defendants  are  not  guilty  of  the  cuttings  and  woundings, 
or  any  of  them,  imputed  to  them.  The  next  ground  of  defence  is  this ;  that 
they  were  acting  in  aid  of  the  magistracy,  or  of  the  constables  who  had  the 
warrant.  And  if  they  were  doing  so,  and  if,  in  the  course  of  doing  that,  they 
went  into  excesses,  s  ill,  in  that  case,  by  a  statute  passed  in  the  reig»  of  George 

t  Much  other  evidence  was  alao  admitted  as  to  the  inscriptions  on  the  fti^s  and'  banners 
e^ibited  at  the  meeting,  of  Mr.  Hunff  attendance  at  a  previons  meetincv  and'of  the  conduct 
of  the  people  who  attended  him,  and  of  the  impressions  of  terror  and  mnrm  mad^  upon  the 
inhal^ilantsof  the  town  of  Manchester,  hy  the  proceedings  on  the  mornings  of  the  16th  of  Aufnuff 
but  as  ail  the  tnaterinl  facts  may  be  sufnrienily  collected  frotn  the  opinions  of  the  judges,  whicli 
are  subjoined,  in  order  to  avoid  repetition  they  have  been  oinitted. 

Vol.  hi.— 77 
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Il.y  for  the  protection  of  the  mogistracy,  the  action,  supposing  it  Drought  against 
tlie  constables  or  peace  officers,  or  supposing  it  brought  against  the  persons 
acting  under  the  warrant,  must  be  brought  within  six  months.  And  one  ground 
of  defence  is,  that,  whatever  has  been  done  by  the  defendants,  either  in  point  of 
fact  or  in  law,  although  it  was  not  even  done  strictly,  in  obedience  to  the 
warrant,  but  going  beyond  it,  yet,  if  they  were  intending  to  act  in  obedience  to 
the  warrant,  still  the  action  cannot  be  brought  now,  aAer  a  lapse  of  six  calcnoar 
months ;  that  stotute  was  made  for  the  purpose  of  protecting  persons,  acikig 
either  in  the  situation  of  magistrates,  or  in  obedience  to  the  magistrates,  justices, 
or  constables.  But,  besides  that,  there  are  different  grounds  of  defence  alleged. 
In  the  first  place,  it  is  insisted  by  the  diflercnt  *  pleas,  that  this  meeting,  r*oo 
assembled  on  the  1 6th,  was  either,  in  point  of  law,  a  riotous  meeting,  such  ^ 
a  meeting  as  would  constitute  a  riot;  or,  if  not,  that  it  was  what,  in  law,  is 
called  a  routous  meeting;  which  is  a  meeting,  that,  if  carried  into  eflcct,  would 
constitute  a  riot ;  or  that  it  was  a  tumultuous  meeting,  or  that  it  was  on  unlaw- 
ful meeting;  and  that  the  defendants  were  called  on  to  act  in  aid  of  the 
magistracy ;  and  that  what  they  did  was  in  obedience  to,  and  assistance  of,  the 
civil  power.  There  is  likewise  another  plea,  which  has  let  in  a  great  deal  of 
the  evidence ;  viz,  that  there  was  a  previous  seditious  conspiracy,  to  excite  dis- 
content amongst  the  king's  subjects,  entered  into  by  divers  seditious  persons,  ibr 
the  purpose  of  exciting  disaffection  and  hatred,  and  contempt  of  the  govemmcDt 
and  constitution,  as  by  law  established,  and  by  unlawful  means  and  combina- 
tions to  alter  the  government  and  constitution  of  the  realm.  And  then,  in  one 
of  the  pleas,  the  drillings  are  alleged,  which  are  stated  to  be  clandestine.  But, 
whether  ll^ey  were  clandestine  or  not,  if  they  were  done  for  the  purpose  of 
overawing  the  government,  or  for  the  purpose  of  exciting  tumult  or  resistance 
to  the  civil  power,  they  would  be  unlawful.  It  is  also  alleged,  that  divers  of 
these  conspirators,  of  whom  part  were  the  persons  drilled,  in  pursuance  of  the 
conspiracy,  unlawfully,  and  armed  with  stones,  bludgeons,  and  other  ofiensive 
weapons,  met  with  intent  to  carry  into  effect  the  conspiracy ;  and  that,  further, 
they  exhibited  flags,  banners,  and  other  ensigns,  beoring  divers  wickeil, 
^malicious,  seditious,  and  inflammatory  inscriptions  ond  devices,  calcu-  r«iAA 
lated  to  excite  disaffection  in  the  minds  of  the  king's  subjects,  and  to  ^ 
excite  hatred  and  contempt  of  the  government ;  and  that  the  plaintiff  was  present, 
and  aiding  to  carry  on  the  conspiracy  ;  and  that  being  lawfully  present  at  the 
meeting,  the  defendants  endeavoured  to  restrain  them  from  so  doing;  and  that 
the  consequence  was,  they  lawfully  dispersed  the  meeting;  or  at  least  that  they 
acted  in  obedience  to  the  magistrates'  order.  There  are  likewise  other  pleas, 
which  state  that  this  meeting  was  assembled  for  the  purpose  of  exciting  hatred 
and  discontent  against  the  government,  and  of  subverting  the  constitution  ;  some 
of  the  pleas  stating  it  in  one  way,  and  some  in  another.  And  if  all  or  any  of 
these  parties,  the  defendants,  were  acting  in  aid  of  the  magistrates,  on  that 
occasion,  in  that  case,  even  supposing  you  are  of  opinion  that  the  trespass  is 
proved  against  all,  that  would  constitute  in  law  a  good  defence,  and  entitle  the 
defendants  to  a  verdict.  There  has  been  a  good  deal  of  evidence  given  on  one 
side,  for  the  purpose  of  showing  that  there  was  no  occasion  to  call  in  the  mili- 
tary ;  and  on  the  other  side,  for  the  purpose  of  showing  that  the  warrant  could 
not  be  executed  without  the  aid  of  the  military.  And  however  desirable  this 
may  be,  to  satisfy  some  persons'  minds  that  the  magistrates  did  not  do  it  with- 
out a  cause,  yet,  in  this  action,  the  question  is  not,  whether  it  was  necessary  to 
call  in  the  military  or  not,  of  which  the  magistrates  themselves  were  the  proper 
•persons  to  judgf*;  but  whether  the  defendants,  being  so  called  in,  were  r#|/|| 
acting  in  aid  of  the  magistrates.  And  upon  that,  it  is  clear,  in  point  of  '- 
law,  as  I  stated  to  you,  I  think,  from  a  decision  in  one  of  the  cases  of  Sir 
Francis  Burdeft,  that  the  military  do  not  lose  the  rights,  and  are  not  exempt 
from  the  duties  of  subjects,  by  entering  into  that  condition ;  and  that  the  magis- 
trates imay,  upon  occasion,  call  them  in  aid.     No  doubt,  if  they  were  to  call 
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upon  them  wantonly,  and  on  occasions  where  there  was  no  apparent  necessity 
ibr  it,  inasmuch  as  that  would  create  alarm,  and  might  induce  terror  and  appre- 
hension in  the  minds  of  the  king's  subjects,  it  would  be  an  abuse  of  the  power 
of  the  magistrates,  in  making  an  undue,  because  an  unnecessary,  use  of  that 
power.  That  would,  however,  be  for  their  judgment,  and  not  for  the  judgment 
of  the  persons  called  in  aid  of,  or  to  assist  in,  the  execution  of  the  warrant  of 
the  magistrates.  They  might,  without  a  warrant,  direct  any  of  the  persons, 
by  word  of  mouth,  to  use  means  for  dispersing,  and  as  the  persons  using  the 
means  are  answerable  for  doing  it  in  a  proper  manner,  the  magistrates,  in  that 
case,  would  not  be  answerable  for  an  undue  use  made  hy  the  other  persons, 
after  they  were  directed  to  lake  the  proper  means  for  dispersion ;  for  the  order 
for  the  dispersion,  if  it  was  improperly  given,  the  magistrates  would  be  answer- 
able. But  the  present  is  not  an  action  against  them.  There  has  been  a  vast 
variety  of  evidence  given  in  the  course  of  the  last  two  days  upon  the  question, 
*1021   ^^®'^^'*  ^^®  meeting  •was  an  illegal  one.     Whether  the  meeting  was 

J  an  unlawful  one  or  not,  is  not,  strictly  speaking,  the  matter  in  contro 
versy  on  the  present  occasion ;  but  it  would  be  for  your  consideration,  to  say 
whether  it  did  or  did  not  go  fully  to  justify  them  in  your  opinion.  But  on  the 
present  occasion,  even  supposing  the  magistrates  had  not  exercised  a  sound  dis- 
cretion upon  the  subject,  yet  these  persons,  being  called  on  to  aid  and  assist  the 
civil  power,  are  boupd  to  do  that.  When  a  warrant  is  granted  by  the  magis- 
trates, I  say  it  is  not  properly  questionable,  in  an  action  against  the  military, 
whether  the  magistrates  were  or  were  not  justified  in  the  warrant  which  they 
actually  granted.  But,  however,  gentlemen,  for  the  purpose  of  showing  this 
was  an  illegal  meeting,  I  will  state  some  things  which  constitute  an  unlawful 
assembly.  A  riot  is  where  three  or  more  are  unlawfully  collected  together  to 
do  an  unlawful  act ;  as,  if  they  are  removing  a  nuisance  in  a  violent  manner, 
and  beat  a  man,  that  may  constitute  a  riot.  Persons  may  be  riotously  assem- 
bling together,  yet,  unless  they  do  some  act  of  violence,  it  would  not  go  so  far 
as  to  constitute,  actually,  a  riot.  But  if  they  come  armed,  or  meet  in  such  a 
way  as  to  overawe  and  terrify  other  persons,  that,  of  itself,  may,  perhaps,  under 
such  circumstances,  be  an  unlawful  assembly.  A  rout  or  routous  assembly  is 
where  they  come  for  some  unlawful  purpose,  intending  to  do  something  in  vio- 
lence, but  do  not  go  to  the  full  extent,  or  take  any  actual  step  for  accomplishing 
*10S1  ^^^^^  purpose.     But  an  unlawful  assembly  is,  in  *any  case,  where  they 

-■  meet  together,  in  a  manner,  and  under  circumstances  which  the  law 
does  not  allow,  but  makes  it  criminal  in  those  persons  meeting  together,  in  such 
a  manner,  knowingly,  and  with  such  purposes  as  are,  in  point  of  law,  criminal. 
I  will  state  to  you  some  of  the  things  which  constitute  an  unlawful  assembly; 
and  I  do  it  with  more  confidence,  because  I  shall  do  so,  not  in  my  own  language, 
but  in  that  of  the  most  excellent  judge  who  was  here  in  the  course  of  the  last 
week;f  and  who,  on  a  similar  trial,  arising  from  circumstances  that  occurred 
on  that  very  day,  had,  at  York^  occasion  to  lay  down,  what,  in  his  opinion, 
constituted  an  unlawful  assembly.  That  does  not  depend  on  his  opinion  alone, 
but  it  was  afterwards  confirmed  in  the  Court  of  King's  Bench,  when  Hunt  was 
called  up  for  judgment.  The  doctrine  which  he  laid  down  to  the  jury  upon 
that  occasion,  I  state  from  his  own  notes  of  the  directions  which  he  gave  to  the 
jury.  He  says  this, — ''All  persons  assembled  to  sow  sedition,  and  bring  into 
contempt  the  constitution,  are  in  an  unlawful  assembly ;  all  persons  assembled 
in  furtherance  of  this  object,  are  ifn lawfully  assembled  too.**  If  there  is  an 
unlawful  assembly  collected  together,  you  cannot  distinguish  all  the  persons 
who  come  with  that  design,  and  those  who  do  not,  but  who  are  mixed  with 
them ;  and  if  it  is  necessary  or  proper  to  make  a  dispersion,  you  cannot  select 
*1041  P^'^^c^^'^r  individuals,  they  must  all  *go  away.    And  when  qin  immense 

•■  number  of  persons  are  collected,  though  they  are  not  criminaMy  so,  unless . 

t  Mr.  J.  Baylfjf. 
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they  came  with  the  view  of  aiding  or  assisting,  or  some  illegal  purpose ;  yet, 

heing  there,  they  necessarily  bring  themselves  into  some  hazard.    It  is  generally 

a  matter  of  great  imprudence,  by  which  they  bring  themselves  into  a  situation, 

which  they  may  afterwards  have  occasion  to  lament.     He  says,  then,  *'  What 

are  the  objects  of  the  leader,  the  person  who  means  to  occupy  the  chair, — the 

persons  intending  to  take  distinguished  parts  in  it?  what  are  the  objects  of  thoscs 

who  bear  the  flags  or  banners? — those  are  to  be  considered  with  reference  tc 

the  inscriptions;  what  are  the  objects  of  those  who  have  been  drilled?"     It  ha^ 

l)een  alleged  that  the  drillings  may  be  legal ;  I  will  not  say,  in  all  cases,  tha* 

drillings  are  illegal ;  for  although  it  is  the  sole  prerogative  of  the  king  to  have 

the  management  of  the  soldiers,  and  to  appoint  those  who  command  them,  their 

existence  is  under  the  control  of  Parliament  at  the  present  time;*  yet,  in  former 

times,  when  the  military  power  was  in  the  hands  of  the  king,  they  were  his 

military  tenants ;  so  that  there  was  no  control  by  the  Parliument  over  them, 

except  so  far  as  the  Parliament,  from  its  power  and  influence,  exercised  that 

control.    They  were  the  king's  military  tenants,  and  had  their  estates  in  fee,  and 

were  bound  to  do  military  duty.    In  these  cases,  the  military  must  assist  the  civil 

power,  and  not  only  assist,  but  acts  of  Parliament  have  been  passed  repeatedly  to 

'enforce  this  assistance:  and,  on  one  occasion,  where  I  had  to  look   r#|<)« 

into  the  acts  of  parliament,  I  found,  to  my  surprise,  a  great  number  of  '- 

acts,  passed  in  the  time  of  the  Ilcnn/s  and  Edtcards^  for  appointing  ofRcers  to 

go  about,  to  see  that  all  the  king^s  military  tenants  had  their  arms  and  annour 

and  horses  ready ;  and  for  what  purpose  ?  thi^t  they  might  be  ready  for  the 

sherifl^^  whenever  he  called  on  them  to  raise  the  posse  comitatvs  to  assist  the 

'Uvil  power;  and  there  was  a  punishment  for  those  who  were  not  ready.     In 

those  times  these  acts  were  productive  of  more  regularity  than  there  has  been 

of  late  years.     For  by  making  an  end  of  all  the  feudal  tenures,  we  hardly  know 

what  the  passe  comiUUus  is,  or  how  it  is  to  be  raised,  supposing  the  sheriff 

wanted  to  raise  it.     A  man  may  drill  for  a  mere  innocent  purpose,  as  children 

at  schools  are  taught,  instead  of  being  with  a  dancing-master,  to  learn  to  walk ; 

yet,  if  the  object  is  to  overawe  the  government,  that  object  is  high  treason. 

I  state  it  as  part  of  the  doctrine  delivered  on  the  occasion  at  Yorky  "If  the 

object  of  the  drilling  is  to  secure  the  attention  of  the  persons  drilled,  to  disaffected 

speeches,  and  give  confidence,  by  an  appearance  of  strength,  to  those  willing 

to  join  them,  that  would  be  illegal ;  or  if^  they  were  to  say,  *  we  will  have  what 

we  want,  whether  it  is  agreeable  to  law  or  not  ;*  a  meeting  for  that  purpose, 

however  it  may  be  masked,  if  it  is  really  for  a  purpose  of  that  kind,  would  be 

illegal."  I  speak  under  better  authority  than  my  own.  Whether  it  was  generally 

criminal  or  unlawful  *in  all  who  attended,  or  whether  it  be  partially  r«|/)|» 

criminal  and  unlawful  as  to  any  one,  depends  on  the  diflerent  purposes  *- 

and  objects  with  which  persons  go.     A  great  number  go  from  mere  curiosity, 

and  appear  to  be  countenancing  the  proceedings,  without  intending  it ;  and  if^ 

making  that  appear,  they  are  called  on  by  the  law  to  answer  for  their  miscon* 

duct,  it  is  incumbent  on  them  to  explain  their  acts ;  it  may  put  them  to  some 

hazards  or  difficulties  in  showing  their  innocent  intention.  "  If,  from  the  general 

appearance,  and  ail  its  accompanying  circumstances,  it  is  calculated  to  excite 

terror,  alarm,  and  consternation,  it  is  generally  criminal  and  unlawful  ;'*  that  is, 

in  all  those  persons  who  go  for  purposes  of  that  kind,  disregarding  the  probable 

efl^ct,  and  the  probable  alarm  and  consternation  ;  and  whoever  gives  countenance 

thereto  is  amenable  as  a  criminal  party.     With  a  view  to  that,  the  evidence  of 

actual  alarm,  and  absence  or  want  of  alarm,  is  material ;  and  that  has  been  the 

occasion  of  a  great  deal  of  evidence  being  admitted,  regarding  other  persons' 

fears  and  apprehensions,  and  what  information  was  given  to  the  magistrates, 

under  which  they,  whose  duty  it  is,  whose  sworn  duty  it  is,  to   protect  the 

king's  subjects  from  all  mischief,  in  such  a  way  and  manner  as  is  lawful. 

were  to  act.     They  are  to  provide  those  means  of  precaution,  attending  t6 

the  circumstances  communicated  to  them,  which  are  proper  and  necessary, 
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and   for   which   they,  as    magistrates,  would   be  criminally   answerable,   in 
*1071  ^^^  ^^  neglect ;  particularly  where  the  meeting  is  *likely  to  tend  to 

^  mischief  ibr  the  want  of  taking  proper  precautions,  as  was  the  case 
in  the  riots  of  1780.  Kennett  was  the  Lord  Mayor  of  London  at  that 
'*me;  and  Liord  George  Gordon  called  an  imnneuso  number  of  persons  in 
St,  George^s  FieUls,  They  were  called  for  an  ostensibly  lawful  purpose; 
qind  there  was  of  itself  nothing  further  meant  or  intended,  than  to  petition  the 
House  of  Parliament  to  repeal  acts  which  were  passed  in  favour  of  the 
Roman  Catholics.  They  mot,  on  that  occasion,  in  immense  numbers;  \\xX  not 
so  many  as  on  the  occasion  on  which  we  are  now  unfortunately  sitting.  Ltud 
George  Gordon  went  up  with  their  petition  to  the  House  of  Commons,  and  they 
accompanied  him  there.  So  fur  there  was  nothing  amiss ;  except  that  being 
tumultuous  it  was  indiscreet,  because  it  was  going  with  a  great  number  of  per- 
sons, which  was  tumultuous,  or  had  the  appearance  of  being  so ;  and  if  they 
were  not  satisfied  with  the  result,  some  amongst  them  might  break  out  into 
acts  of  violence.  On  that  occasion  they  wens  not  satisfied  with  what  was  done 
in  the  House  of  Commons:  and  the  result  was,  that  they  went  into  difllerent 
•parts  of  London^  and  set  fire  to  Newgale^  to  some  of  the  religious  houses,  to 
some  of  the  Roman  Catholic  houses,  and,  among  others,  they  opened  the  prison 
of  the  King^s  Bench^  I  think,  as  well  as  Newgate,  The  consequence  was, 
the  town  was  in  riot  and  confusion  for  three  days;  till,  at  the  expiration  of  that 
lime,  the  military  were  called  in,  and  were  obliged  to  do  military  execution  ,* 
*10H1  ^^^  ^  believe  that  some  persons  were  ^engaged  in  the  work  of  confla- 

^  gration  at  the  time  they  arrived.  Now  that  is  a  circumstance  which 
9ome  among  us  are  old  enough  to  remember;  among  others  I  do  myself.  Then 
the  case  of  the  meeting  in  Spdjieids  affords  another  instance :  there  the  meeting 
was  astensibly  proper,  but  the  consequences  were  mischievous ;  persons  broke 
into  houses,  and  much  damage  was  done.  1  do  not  mention  this  for  any  other 
pur|x>se  than  to  show  that  these  things  having  happened  within  the  memory  of 
persons  now  living,  it  naturally  makes  magistrates  more  on  the  alert,  and  on 
their  guard,  when  an  immense  number  of  persons  come  together,  for  the  pur- 
pose of  petitioning  the  crown ;  which  they  have  a  right  to  do,  supposing  they 
do  not  come  under  circumstances  which  tend  to  inspire  terror  and  alarm  in  the 
neighbourhood,  and  are  naturally  calculated  for  the  purpose.  If  they  are  cal- 
culated for  the  purpose,  though  they  have  a  right  to  petition,  they  should  do  it 
by  meeting  in  less  numbers ;  not  all  congregated  together,  but  in  different  par- 
ties, where  mischief  is  not  likely  to  ensue.  These  are  circumstances  which 
naturally  lead  the  magistrates  to  a  more  careful  consideration,  particularly 
when  the  Lord  Mayor  of  London^  not  being  on  the  alert,  and  this  mischief 
having  arisen,  was  punished  lor  not  putting  a  stop  to  the  subsequent  riots, 
by  undergoing  the  disgrace  of  a  judgment,  and  having  a  fine  of  1000/. 
levied  upon  him.  This  makes  it  an  important  thing,  supposing  higher  con- 
siderations than  mere  apprehensions  of  disgrace  do  not  operate  upon  the  minda 
•inQT   *^^  '^®  gentlemen  who  fill  the  office  of  the  magistracy  of  this  county; 

^  gentlemen,  whose  sensations  and  feelings  are  of  a  higher  nature,  and 
who  do  it  for  the  satisfaction  of  doing  their  duty  ;  they  are  in  a  situation  which 
makes  it  important  for  them,  both  for  their  own  characters  and  for  the  sake  of 
those  it  is  their  duty  to  protect,  to  be  on  the  alert  on  occasions  of  this  kind.  In 
order  to  prove  that  there  had  been,  at  least,  an  unlawful  assenrbly,  there  is 
evidence  given  of  different  circumstancc^s  which,  if  you  think  it  necessary,  I 
will  state. 

His  Lordship,  a(\er  commenting  fully  upon  the  evidence,  lefl  it  to  the  jury 
to  suy. 

Whether  the  plaintiff  had  been  wounded  at  all  by  the  defendant  Oliver ;\  and 
if  be  did  give  the  stroke,  whether  it  was  not  given  in  self-defence ; 

t  Thii  foct  had  been  ponitively  tworn  to  by  a  witnoH  of  the  name  of  PrtBtuyicK  Hat  as  his 
''videnee  was  not  oon&med  by  the  tetcioiony  of  any  other  witaeti  called  to  prove  that  he  had 
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Whether  the  meeting  was  in  fact  an  illegal  one,  applying  the  law,  as  stated, 
to  the  facts ; 

Whether  the  defendants,  as  part  of  the  yeomanry,  were  acting  m  aid  of  the 
civil  power,  in  the  execution  of  the  warrant ;  and 

Whether,  when  the  warrant  was  executed,  the  riot  arose  from  resistance; 
and  whether  what  was  done  afterwards  was  done  in  self-defence. 

His  Lordship  informed  them  that  the  expediency  of  calling  on  the  military 
to  aid  the  civil  power  was  not  the  question ;  but  that  if  the  defendants  were 
Lcting  in  the  legal  discharge  of  their  ^duty,  being  called  upon  by  the  r«|^f| 
magistracy  to  act,  the  verdict  ought  to  be  for  the  defendants.  ■- 

Verdict  for  the  defendants. 

Blackburn  and  Evans^  for  the  plaintiff. 

HuUock  and  Cross^  Serjts.,  LiUktlale^  and  Starkie,  for  the  defendants. 

Men  the  wound  or  the  scar,  it  was  submitted  to  the  jury,  by  Hullodk,  Serjt.,  for  the  defendints, 
that  the  evidence  to  prove  the  assault  was  insufficient. 


In  the  ensuing  term  Evant,  on  behalf  of  the  plaintiff,  moved  for  a  new  trial,  on  the  following 
grounds : 

First. — That  the  learned  judge  refused  to  receive  evidence  on  the  part  of  the  plaintiff,  which, 
by  law,  he  was  bound  to  receive. 

Sectindly. — I'hat  he  received  statements  as  evidence,  on  the  part  of  the  defendanta,  which, 
by  law,  he  was  hound  not  to  have  received. 

Thirdly. — That  he  misdirected  the  jury  in  point  of  law.    And 

Fourthlyj — That  the  verdict  was  contrary  to  evidence. 

The  Court,  after  hearing  the  arffuments  for  a  new  trial  upon  these  grounds,  declined  to  give 
any  opinion  until  they  haa  henrd  trie  report  of  the  learned  judffe  read. 

The  reading  of  the  report  having  been  concluded,  on  the  M  of  May  their  lordships  delivered 
their  opinions. 

Abbott,  C.  J.  The  first  point  made  in  support  of  the  motion  for  a  new  trial  is,  the  rejection 
of  evidence  which  ought  to  have  been  admitted.  Now  the  action  was  brought  against  four 
persons,  and  the  proofof  the  nets  of  assault  might  be  confined  to  the  hand  of  one  only.  It  was 
therefore  important  for  the  plaintiff  to  prove  that  he  who  struck  the  blow  was  one  of  several 
persons  concerned  in  an  illegal  action,  in  order  to  make  out  that  all,  each,  and  every  one  of  the 
defendants  were  answerable  Another  object  the  plaintiff  had  in  view  was,  to  anticipate  the 
evidence  which  he  miirht  have  reason  to  suppose  would  be  offered  for  the  defendants.  At  the 
first  view  it  was  sufficient  for  the  plaintifTs  counsel  to  show,  generally,  what  ^vas  the  conduct 
of  the  military  on  the  one  hand,  and  of  the  persons  assembled  on  the  other ;  and  all  evidence  of 
a  general  nature  which  they  thought  fit  to  offer  was  received.  But  neither  of  these  two  objects 
would  be  advanced,  by  proving  that  A.  was  .struck  by  B.^  or  any  other  individual,  llie 
general  object  %vould  not  be  advanced  by  any  proof  of  that  kind.  I  therefore  cannot  see  how, 
in  the  first  instance,  the  rejection  of  evidence  that  other  persons  had  been  cut  by  Oliver,  or 
any  other  of  the  defendants,  fH>uId  have  had  any  effect.  If  It  was  with  any  particular  view  the 
counsel  for  the  plaintiff  offered  the  evidence,  and  if  they  had  any  reason  for  thinking  that  to  bo 
material,  which  at  the  first  view  does  not  seem  to  he  material,  it  was  their  duty  to  have 
stated  their  reasons  distinctly  why  they  thought  it  should  have  been  received,  and  to  have 
requested  some  note  to  have  been  taken  by  the  learned  jndse.  in  order  that  there  might 
*have  been  no  question  afterwards,  as  to  the  nature  of  the  objection.  Nothing  of  the  r*i|i 
kind  was  done.  And  if  it  could  be  permitted,  upon  a  mere  suggestion  that  the  counsel  t  ^^^ 
wished  to  prove  this  or  that,  the  counsel  having  at  the  trial  acquiesced  in  what  was  done, 
without  further  artruing  the  point,  that  the  verdict  should  beset  aside  and  a  new  trial  grantcK), 
if  that  could  be  done,  it  mieht  be  done  in  many  rases  in  which  it  would  be  productive  of 
great  injustice  ;  and  a  practice  mi&cht  be  introduced,  to  enable  parties,  designedly  or  undesign- 
edly, to  Iny  a  snare  for  the  subsequent  introduction  of  evidence,  which,  at  the  time,  it  was 
not  thought  necessary  to  press.  If  the  lenrned  counsel  had  urged  the  necessity  of  receiving  the 
evidence,  and  a  note  had  been  taken  of  his  objection,  then  upon  a  motion  made  by  the  learned 
counsel,  if  anything  had  been  said  in  support  of  it,  we  might  have  been  led  to  adopt  a  diflerent 
course  Even  after  the  defendant's  case  had  closed,  it  was  then,  in  the  regular  course  of  the 
trial,  competent  for  the  plaintiff's  counsel  to  introduce  the  proofs  he  had  before  omitted,  by  vray 
of  "*  ^  ence  in  reply ;  this  was  not  done.  It  appears  to  me,  therefore,  there  is  no  founaation 
for  tne  first  objection. 

The  next  objection  is,  that  evidence  on  the  part  of  the  defendants  was  received,  which  ought 
not  to  have  been  admitted  :  and  upon  the  notes  of  the  learned  judge,  it  appears  that  objections 
were  taken  to  the  admission  of  evidence  of  this  kind.  As  far  as  I  can  unaerstand,  the  evidence 
conceived  to  be  inadmissible  is  of  two  kinds :  first,  the  dertarations  of  persons  as  to  their  own 
feelinirs.  of  the^  state  of  alartn  thev  were  in,  and  connecting  that  with  ihe  evidence  of  what 
was  said  at  diflerent  times,  antef^edent  to  this  meeting,  by  some  of  the  persons  engaged  in  its 
P'oce-dinffs.  Another  part  of  the  evidence  objected  to  was,  the  declarations  of  persons  going 
towards  the  place  of  meeting — derlRrntions  of  what  wns  passinir  in  private  parties,  not  of  what 
actuany  did  pnss  at  the  public  meeting.  Now.  in  order  to  coilsider  whether  evidence  of  this 
luiKi  was  admissible  or  not,  it  is  only  necessary  to  look  at  the  record.    One  of  the  pi 
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that  there  extfted,  before  this  daf ,  a  oonaptracy  to  excite  disalTection  in  the  mindi  of  the  peo- 
ple, and  to  overthrow  the  sovernment.  Another  of  the  pleas  was,  that  this  assembly  was  a 
riotous  assembly,  unlawfully  exciting  terror  and  alarm  in  His  Majesty's  subjects.  It  seems  to 
me  to  be  quite  impossible  to  maintam,  that,  with  reference  to  such  pleas,  it  is  not  proper  to 
l^ve  evidence  of  the  antecedent  speeches,  doings,  and  sayings  of  the  persons  calling  the  meet- 
ing together.  That  is  the  only  mode  by  which  a  conspiracy  of  this  kind  can  be  proved  ;  it  is 
oiuv  by  showing  what  the  antecedent  state  of  alarm  was,  and  what  was  previously  done  and 
said.  Was  it  not  competent  to  show,  thst  upon  some  former  occasion  the  person  who  was 
expected  to  preside  at  the  meeting  had  been  received  in  such  an  extraordinary  manner,  by  the 
people  of  the  town  o(  ManekeMter  t  When  that  same  person  was  again  found  in  a  place,  with 
the  people  of  which  he  was  unconnected  by  birth,  and  to  whom  he  waa  an  entire  stranger,  was 
*1121  -^  not  material  to  show  that  at  the  time  of  his  former  *visit,  this  neighbourhood  and  its 
-'  inhabitants  bad  been  conducting  themselves  in  such  a  way,  aa  to  show  an  intention  to  defy 
the  constituted  authorities ;  that  others  felt  considerable  alarm,  and  that  the  magistrates,  and 
those  whose  duty  it  was  to  preserve  the  public  peace  and  tranquillity,  were  obliged  to  meet 
continually,  in  order  to  receive  intbrmaiion  as  to  the  stale  of  the  country  t  If  all  that  was  legi- 
timattB  evidence,  d  fortiori,  the  conduct  of  persons  probably  and  apparently  going  towards  the 
meeting,  would  most  undoubtedly  be  evidence  ;  for  it  is  by  such  evidence  only  you  ore  able 
to  discover  that  which,  though  not  the  professed,  was  the  real  object  of  the  meeting.  For  it  is 
evident  such  a  meeting  could  not  be  held  at  all,  if  they  did  not  at  least  take  care  to  hold  forth 
a  legitimate  object.  It  was,  therefore,  of  the  utmost  importance  to  show  what  was  paid  bv 
persons  going,  or  prepariiijg  to  go,  to  such  a  meeting.  Doubtless,  in  an  assembly  of  this  kind, 
manv  persons  would  go  from  diflerent  motives ;  some  would  go  from  mere  curiosity ;  there 
would  be  others  who  would  think  there  were  public  grievances,  which  a  meeting  of  this 
description  might  prevent ;  others  might  go  meditating  mischief  immediately ;  others  again 
might  gp  there,  who  meditated  mischief  at  some  future  time,  when  those  drilled,  who  up  to 
this  period  had  been  without  arms,  might  have  arrived  at  a  further  sta^e  in  military  discipline. 
It  appears  to  me  there  is  not  a  tittle  of  question  or  doubt,  that  upon  this  part  of  the  case  all  the 
evinencc  which  was  received  was  properly  received. 

The  third  ground  of  objection  is,  some  supposed  misdirection  to  the  jury,  on  the  part  of  the 
learned  judge.  It  is  urged,  ss  matter  of  objection,  that  the  learned  judge  put  it  to  the  jury, 
that  if  they  thought  the  defendants  were  acting  in  aid  of  the  civil  power,  they  were  justified  m 
what  they  did.  i'here  can  be  no  doubt  that  the  civil  power  were  inadequate  to  the  execution 
of  the  warrant,  and  were  assisted  by  the  military  in  executing  the  warrant ;  and  if  any  person 
resisting  its  execution  received  a  blow,  the  party  inflicting  that  blow  would  be  justified.  An- 
other  objection  is,  that  the  learned  judge  told  the  jury,  that  if  a  conspiracy  was  proved,  and 
they  were  satisfied  the  plaintiff  formed  a  part  of  that  conspiracy,  it  waa  a  defence  at  law.  The 
conspiracy  was  to  be  inferred  from  many  acts,  one  of  which  wss  the  drilling ;  and  it  sufficieritlv 
appeared  in  evidence,  that  the  plaintiff  was  one  of  the  parties  who  had  been  drilled.  I  think 
it  was  lawful  to  disperse  the  meeting,  and  not  let  them  wait  till  their  object  was  accomplished  ; 
and  if  the  jury  thought  so,  the  jury  did  right  in  giving  the  defendants  the  verdict ;  and  I  think 
fhe  judcre  could  not  have  done  otherwise  than  leave  it  to  the  jury  in  the  way  he  did.  The 
Queations  were,  whether  the  assault,  if  it  can  be  so  called,  had  been  committed,  and  whether 
the  acts  of  outrage  were  begun  by  the  military,  or  by  the  people  assembled  at  the  meeting. 
Those  were  the  questions  to  Ite  determined  by  the  jury.  Therefore,  taking  down,  as  well  as  I 
was  able,  the  objections  and  the  observations  of  the  learned  counael  who  moved  for  this  rule,  I 
*1131  *^^""^'  ^®  ^^*^*  anything  was  done  by  my  learned  Brother,  otherwise  than  in  the  com- 
-'   mon  discharge  of  his  duty. 

The  next  objection  is,  that  this  was  a  verdict  against  evidence ;  and  that  upon  all  the 
evidence,  the  jury  were  not  warranted  in  coming  to  the  conclusion  to  which  they  did  come. 
To  go  through  the  whole  of  the  evidence  now  would  be  unnecessary.  It  can  be  hardly  neces* 
tarv  to  notice  more  than  a  few  particulars.  I  think  there  is  abundant  proof  of  the  conspiracy ; 
there  is  proof  of  the  nightly  drillings,  and  there  is  proof  that  those  who  go  to  view  them  are 
maltreated  ;  there  is  proof  that  these  people,  who  had  been  previoualy  drilled,  march  in  military 
disposition  and  array  to  the  pla^e  of  meeting  ;  there  is  also  proof  that  they  go  out  of  their  way, 
in  order  to  pass  the  residence  of  the  prrmn  whom  they  had  previously  ill-treated,  in  order  to 
insult  him :  there  is  proof  that  when  Hunt  was  going  to  the  place  of  meeting,  he  and  those 
who  were  with  him  studiously  mode  a  stand  at  the  house  where  the  magistrates  usually  met, 
in  order  to  hiss  and  insult  the  magistrates.  When  we  consider  that  these  country  people  came 
marching  in  this  way,  through  the  town  of  Manrheater.  bearing  flags  and  banners  inscribed 
with  mottoes,  not  merely  containing  high-sounding  words,  ss  the  learned  counsel  would  infer, 
(for  the  Court  cannot  so  view  them.)  but  insfriptions of '*  No  corn  laws;**  "Better  die  like 
freemen  thnn  be  sold  like  slaves  ;**  and  various  other  expressk>ns  of  defiance  ;  it  is  mnnifest, 
that  thera  was  an  avowed  intention  to  insult  those  who  were  intrusted  with  the  administration 
of  justice  and  the  laws;  and  if  possible,  by  a  show  of  numbers,  to  overawe  and  prevent  them 
from  interfering  with  the  object  their  leader  might  be  supposed  to  have  had.  It  appears  to  me 
that  the  magistrates  acted  legally,  justifiably,  and  with  a  promptitude  and  spirit  thst  entitled 
them  to  the  gratitude  of  the  neighbourhood  and  the  thanks  of  their  countrv.  If,  instead  of 
putting  an  end  to  the  meeting,  they  had  suffered  it  to  go  on,  if  they  had  suflered  them  to  act 
as  they  plessed,  after  such  speeches  as  we  hsve  had  an  account  of  the  beginning  of.  no  man 
can  say  that  the  town  of  Montkefter  would  have  been  safe  (or  that  night.  But  there  is  no  one 
who  can  venture  to  aay.  that  in  the  course  of  a  very  few  weeks,  that  town  and  its  neighlMur- 
bood  would  not  have  been  in  such  a  state  of  insnbordination  and  insurrection,  as  must  inevi- 
tably have  led  to  the  most  fatal  consequences.  Many  of  ns  are  old  enough  to  remember  what 
mischijfs  were  created  in  this  metropolis  while  the  hands  of  justice  were  paralyzed ;  lest  I 
should  be  misunderstood,  I  wish  to  say,  that  I  am  alluding  to  the  riots  in  the  year  ]  7P0.  I 
liAV0  no  heaitatioD  in  sayiogi  that  if  a  hundreth  part  of  that  which  was  done  on  the  sixth  or 
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Mventh  days  of  those  riots,  had  been  done  in  the  first  instance,  nothing  of  the  kind  would  havs 
occurred  which  was  afterwards  to  be  so  much  deplored.  It  was  therefore  most  important  far 
the  magistrates  to  prevent  those  acts  which  would  probably  lead  to  such  fatal  results,  and 
which  we  are  informed  by  the  evidence  in  this  case  many  of  the  ^persons  who  attended  r*||4 
this  meeting  did  certainly  meditate.  When  the  magistrates,  in  the  first  instance,  desired  *- 
to  have  the  warrant  executed  by  the  peace  officers,  they  said  to  them.  We  cannot  execute  it ; 
our  lives  will  be  in  danger  if  we  attempt  it.  Those  officers  were  in  a  situation  to  see  the 
danger  which  threatened  them,  if  they  attempted  to  execute  the  warrant  without  the  assistance 
of  the  military.  How  then  could  the  ms^strates  do  otherwise  than  as  they  did  t  Could  they 
do  otherwise  than  deaire  the  aid  of  the  military,  to  eflect  that  which  the  civfl  power  was  unabla 
to  accomplish  ?  It  appeara  upon  the  whole  ot  the  evidence,  that  was  all  they  did.  We  were 
addressed  by  the  learned  counsel,  as  to  the  interest  the  magistrates  were  supposed  to  have  had, 
in  uphoidinff  the  conduct  of  the  military  whom  they  had  called  in  to  assist  the  civil  power. 
Upon  that  Ishall  only  say,  that  had  the  military  misconducted  themselves,  which  it  sppeara 
they  did  not,  they  would  have  been  answerable  for  their  conduct ;  Oliver  at  least.  It  is  said 
further,  that  all  the  witnesses  for  the  defendants  were  interested.  I  find  no  ground  for  such 
an  imputotion.  I  sm  of  opinion  that  all  that  was  done  by  tbe  magistrates  was  done  with  temper- 
ance and  forbearance ;  and  that  for  their  conduct,  instead  of  the  reprehension  which, 
by  this  motion,  is  attempted  to  be  cast  upon  them,  they  are  entitled  to  tne  thanks  of  their 
country. 

BiYLBT,  J.  I  am  of  opinion,  that  in  this  case,  no  evidence  which  ought  to  have  been 
received  was  rejected  ;  that  no  evidence  was  admitted  which  ought  not  to  have  been  admitted; 
that  the  direction  of  the  learned  judge  was  right ;  and  that  the  verdict  was  smply  warrsnted  by 
the  evidence  which  there  waa  in  the  case  ;  and  the  evidence  certainly  is  abundant  to  prove  tM 
diflerent  parts  to  which  it  is  addreased.  There  is  an  objection  made,  that  evidence  on  the  part 
of  the  plaintifl*,  which  ought  to  have  been  received,  was  not  received,  and  that  evidence,  in  a 
word,  was  this :  that  individual  members  of  the  cavalry,  and,  in  particular,  in  one  instance 
that  one  of  the  defendants  had  struck  a  person,  was  not  allowed  to  be  received  in  evidence  in 
the  case.  And  it  appears  by  the  learned  judge's  note,  and  upon  the  suggestion  of  Mr.  Eton*, 
that,  in  point  of  fact,  the  name  of  that  defendant  was  mentioned  as  the  person  who  gave  the 
wound  in  question,  snd  the  person  who  received  the  wound  wss  also  named ;  but  that  an 
objection  waa  taken  by  the  counsel,  which,  as  it  seems  to  me,  was,  after  the  evidence  which 
had  been  given  in  the  case,  a  ri^ht  objection,  that  you  ought  not  to  be  at  liberty  to  mention 
the  names  of  the  difieront  individuals  of  the  cavalry  by  whom,  from  time  to  time,  wounde 
were  given;  none  of  those  cavalry  being  the  individuals  by  whom  the  wound  in  question 
was  given,  and  it  having  been  previously  asrertsined  by  whom  the  wound  in  question  was 
given.  The  object  of  the  evidence  was  to  show  that  all  the  c^ivalrv  were  acting  in  concert 
together;  and  consequently  that  the  act  of  one  was  to  be  considereo  as  the  act  of  all.  That 
if  they  were  in  *pursuance  of  a  common  purpose,  and  that  purpose  was,  as  it  was  r*itc 
assumed  on  the  part  of  the  plaintifi'  to  to  be,  an  illegal  purpose,  that  then  the  act  of  one  *- 
becnme  the  act  of  all. 

Upon  the  second  point,  was  evidence  received  which  ought  not  to  hsve  been  received  ?  The 
objection  is  suggested,  that  there  are  several  observations  made  by  particular  persons  st  the 
place  of  drilling ;  that  you  receive  evidence  of  particular  expressions  msde  by  particular  per- 
sons at  the  time  that  they  are  eoing  to  the  place  of  meeting;  and  that,  in  addition  to  that,  you 
have  received  evidence  that  different  people  had  said  that  they  were  in  a  state  of  alarm.  Now 
as  to  the  firat :  l*he  declarations  which  are  made  by  the  persons  who  are  drilling,  or  by  the 
persons  who  are  standing  there  in  the  presence  and  nearing  of  those  persons  who  sre  drilling, 
so  ss  to  call  the  attention  of  those  individuals  to  the  fart,  as  a  declaration  accompanying  the 
act  of  their  drilling,  shows  you  what  is  the  nature,  and  character,  and  purpose,  for  which  they 
drilled,  aT|d  therefore  ia,  as  a  declaration  accompanying  an  net,  and  describing  the  character 
of  thni  act,  which  may  properly  be  received  in  evidence.  Then,  in  the  next  place,  there  are 
particular  declarations  used  hy  people  in  their  way  to  the  place,  and  while  they  are  at  the  place. 
Surely  these  must  be  receivable  in  evidence  upon  the  same  ground.  1  hey  refer  to  the  conduct 
of  the  persons  in  going  to  the  place,  the  character  of  which  the  meeting  is  to  be,  and  of  what 
persons  the  meeting  is  to  be  composed;  and  if  they,  as  they  are  going  along,  give  particular 
intimation  as  to  what  the  result  will  he,  that  is  a  declaration  of  the  purpose  which  they  expect 
will  be  effected  by  their  meeting  at  that  place.  Their  declarations  at  the  meeting  are  of  the 
same  description.  Then,  as  to  the  alarm  :  many  persons,  in  this  particular  case,  were  called 
as  witnesses  to  state  what  the  alarm  was  which  they  themselves  felt.  No  doubt,  that  is  clearly 
and  plainly  evidence  in  the  case.  Then  if  other  persons  have  communicated  to  them,  and 
stated,  that  they  felt  alarm  in  their  minds,  that  is  a  proper  communication  to  be  made  to  those 
persons  who  sre  to  exercise  s  discretion  upon  the  subject ;  and  their  declarations  in  that  respect 
Dave  a  tendency  to  show  what  is  the  general  impreaaion  in  the  neighbourhood,  and  whether 
tecmr  ia  likely  to  be  prevalent  and  efiected  or  not. 

Then,  as  to  the  verdict  in  the  case,  and  as  to  the  direction  of  the  learned  judge :  The  direc* 
'tion  of  the  learned  jitdffe  must  depend  upon  the  evidence  which  was  given  in  the  case,  and 
upon  the  pleadinirs  which  were  calculated  to  raise  the  diflerent  qnestions  in  the  case.  Now, 
among  others,  there  is  the  genersl  issue.  The  general  issue  will  raiae  two  questions.  The 
general  issOe  will  raise  this :  was  the  plaintiff  wounded,  or  was  he  not  ?  ITpon  that  the  jury 
are  to  be  satisfied  that  the  plaintiff  was  wounded.  That  was  entirely  for  the  discretion  of  the 
jury,  to  judge  how  far  they  could,  with  propriety,  act  on  the  testimony  of  the  individual  wit- 
ness or  not.  The  general  issue  also  is  applicable  to  the  question,  whether  the  defendanta  were 
or  *were  not  justified  in  acting  in  aid  of  the  magistrates  snd  constables,  and  civil  power;  r«]i« 
and,  as  it  seems  to  me,  there  is  a  great  deal  of  evidence  to  satisfy  one's  mind  that  they  ^ 
were  fully  justified,  under  the  general  issne,  in  acting  in  that  aid.  In  judging  of  that,  yon  ■«• 
IP  see  what  the  character  of  the  meeting  is.    It  appears  by  the  efidence  in  the  case,  that  tbi 
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meeting  wu  oonpowd  of  an  immense  number  of  persona;  a  very  large  portion,  therefore,  of 
phjrflical  strength.  It  appears  on  the  evidence  in  the  case,  that  there  was  an  elevation,  from 
which  elevation  persons  would  have  the  opportunity  of  making  speeches ;  and  it  appeared  also, 
that  amongst  other  persons,  there  was  one  who  had  no  particular  connection  with  the  place, 
and  who  had  come  Irom  a  considerable  distance  for  the  purpose  of  speaking,  and  for  the  pur- 
pose of  communicating  his  sentiments  to  that  large  body  of  people  which  was  assembled  at 
that  place ;  and  he  might,  by  the  intimations  which  he  there  made,  give  to  that  physical  force 
80  assembled,  a  direcuon  wliich  might  operate  either  in  perfect  innocence,  or  with  a  great 
degree  of  danger  to  the  public  peace.  It  appeared  that  before  that  period  it  was  notorious  that 
he  had  been  at  another  public  meeting,  at  which  public  meeting  there  had  been  certain  reso- 
lutions passed ;  I  am  referring  to  the  Smitkjuid  resolutbns.  At  that  time,  then,  you  are  to 
ittdge  what  the  language  will  be  which  he  will  make  use  of,  at  the  place  where  there  is  that 
larffe  collection  of  physical  strength,  which  may  receive  a  direction  irom  him — what  is  likely 
to  be  the  direction  which  he  may  be  disposed  to  give  it.  Then  it  appears  in  evidence  also, 
that  before  the  meeting  in  Question  there  had  been,  in  diflerent  places,  certain  drillings ;  and 
it  also  appears  in  evidence,  1  will  say  now,  for  the  first  time,  what  was  the  extent  of  the  num- 
bers who  had  met  at  the  place,  I  think,  called  the  White  M099,  but  I  know  at  one  of  the 
places,  where  it  is  proved  there  were  from  6000  to  8000  persons  drilling.  The  number  of  the 
persons  who  were  drilling  there,  and  the  manner  in  which  they  drill,  »  you  have  any  reason 
to  suppose  that  any  of  those  persons  were  at  the  meeting  in  question,  will  also  enable  you  to 
form  some  degree  of  iudgment  as  to  the  character  of  the  meeting :  and  it  is  upon  the  character 
of  the  meeting  on  which  the  magistrates  are  to  act.  I  state  that  I  believe  it  appears  now,  for 
the  first  time,  that  the  number  at  that  place,  on  the  preceding  day,  was  firom  6000  to  8000  per* 
aons.  How  do  they  drill  at  this  time  f  According  to  a  great  deal  of  evidence  in  the  case, 
they  drilled  in  the  way  in  which  soUiers  are  drilled ;  marching,  and  wheeling,  and  falling  flat 
00  their  faces;  and  then  the  words  **  make  ready,*'  ''present,*'  **fire,"  I  think,  are  applied 
to  them,  in  going  through  a  variety  of  different  evolutions.  For  what  purpose  ?  I  know  it  haa 
been  said,  because  it  was  in  gvidence  in  a  former  case,  that  this  meeting  was  merelv  for  the 
purpose  of  enabling  the  individuals  to  march  regularly  and  orderly,  in  the  way  in  whicn  regular 
troops  march ;  but  there  is  a  person  of  the  nsme  of  ^haweroti  there,  and  another  of  the  name 
*1171  ^^  M.urray  there,  and  *they  are  both  of  them  ill  used.  Why  should  they  be  ill  used  if 
*  that  was  an  innocent  description  of  drilling  f  1'he  chsracter  therefore  of  tne  drilling  was 
a  material  thing  to  be  taken  into  consideration,  in  forming  a  judgment  of  the  character  of  the 
meeting  at  the  place  in  question ;  and  the  numbers  of  those  persons  sre  material  to  the  circum- 
stances of  the  meeting.  It  appears  in  evidence  in  the  case,  that  Murray  had  been  materially 
hurt ;  and  that  when  the  people  were  passins  by  Murray  $  house,  there  was  a  hiss,  as  if  to 
insinuate  what  was  the  impression  on  the  minds  of  the  mob,  with  reference  to  that  individual ; 
and  as  far  aa  I  collect  fiom  the  evidence,  at  that  period  of  time  Hunt  was  with  the  party. 
Therefore  the  individual  who  waa  ultimately  to  give  some  degree  of  direction  to  the  temper 
of  the  meeting,  at  that  time  exhibits  what  his  temper  in  that  respect  is,  by  his  conduct  at  that 
particular  place.  He  afterwards  goes  by  the  Star  Inn,  and  by  the  police  office ;  and  then  there 
IS  the  same  conduct  on  the  part  of  the  persons  who  are  with  him,  which  has  a  tendency  to 
•how  what  is  their  general  temper  and  feeling  at  that  period  of  time.  They  then  got  to  the 
hustings ;  and  there  is  what  is  described  as  a  tremendous  or  a  terrific  shout.  That  shows  great 
approbation  and  acclamation  on  the  part  of  the  individuals,  who  are  at  that  time  collected  at 
that  place.  There  had  originally  been  a  double  row  of  constables,  from  the  place  where  the 
ma^trates  met,  to  the  hustings ;  that  was  afterwards  interrupted.  The  magistrates,  exercising 
a  discretion  which,  as  it  seems  to  me,  they  were  bound  to  exercise,  at  that  time  issued  a  war- 
rant ;  and  then  it  was  desirable  to  know  by  whom  the  warrant  was  to  be  executed.  They 
gave  it  to  a  person  of  the  name  of  Nadin,  and  Nadin  refuses  to  execute  it,  because  he  says  tho 
civil  power  is  inadequate*  to  the  purpose  ;  and  there  are  many  persons  who  state  that  in  their 
iudgment  the  civil  power  not  only  was  inadequste  for  the  purpose,  but  that  the  attempt  would 
nave  been  a  mad  attempt.  That  being  the  evidence  in  the  case,  the  military  are  called  in. 
When  the  military  arrive  upon  the  place-^pon  the  field—nhey  are  seen,  and  there  is  what  is 
described  as  being  a  terrific  shout,  i'he  evidence  states,  that  it  was  observed  that  some  of  the 
people  were  beginning  to  waver;  and  that  upon  their  beginiiing  to  waver,  Hunt  said,  *'  Givo 
them  three  cheers.**  That  these  three  cheers  were  given ;  and  that  he  made  the  observation, 
that  this  was  for  the  purpose  of  rallying  them.  Some  of  the  witneases  on  the  part  of  tho 
defendants  say,  these  cheers  had  the  appearance  of  cheers  of  defiance;  and  it  is  for  the  jury  to  . 
exercise  their  discretion  in  determining  what  the  character  of  these  cheers  was.  1'hen  tho 
warrant  is  delivered,  so  that  the  military  power  may  act  in  aid  of,  and  in  oo>operation  with,  the 
civil  power.  There  is  abundance  of  evidence  in  this  case,  and  I  say  in  this  case,  for  the  first 
time,  that  without  the  aid  of  the  military  the  warrant  could  not  have  been  executed.  Thero 
is  contradictory  evidence  aa  to  the  manner  in  which  the  military  were  treated  in  their  wiy 
towards  the  hustings ;  and  it  appears  that  they  got  to  the  hustings :  and  that  when  they  havo 
*\\S\  *^^^^^^^  *^^  huatings.  the  individuals  who  are  there  are  apprehended;  and  these  indi- 
^  viduals  being  so  apprehended,  the  purpose  of  the  written  warrant,  it  is  said,  is  snswered. 
But  the  purposes  of  the  written  warrant  will  be  answered,  and  answered  only,  provided  those 
per»>ns  still  remain  in  custody,  and  are  not  rescued  :  snd  it  may  be  a  matter  of  prudent  dis- 
cretion in  that  case,  to  consider  whether,  if  there  was  an  sppearance  of  rescue,  it  would  not  bo 
in  furtherance  of  the  aid  of  the  civil  power,  for  the  military  to  do  that  which  might  prevent  any 
■uch  rescue ;  and  whether  they  might  not  go  on  therefore,  in  order  to  disperse  the  mob,  and 
in  dispersing  the  mob,  doini^  to  them  no  unneressary  degree  of  injury,  and  doing  no  injury  to 
any  one  who  should  not  resist,  and  aet  himself  in  defiance,  and  in  battle  array,  against  thoso 
jiersons  who  were  attempting  to  make  the  dispersion,  ft  appears  it  was  after  that  period  that 
the  plaintiff  was  wounded.  It  is  stated  in  evidence,  on  the  part  of  the  plaintiff,  that  there  wag 
an  exprea^iion  made  use  of,  '*  havo  at  tho  fhgs  ;**  and  :f  the  military  had  done  all  ^ '  '  -'^  WM 
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neceasary  for  them  to  do,  and  the^r  had  afterwards  wantonly  and  without  any  desree  of  oecca- 
sity,  and  for  the  purpose  of  gratifying  vindictive  feelings,  made  an  attack  upon  the  flaga;  then 
the  case  would  have  presented  a  very  different  character  from  that  which,  in  my  mindv  it 
appears  to  do.  But  there  is  abundant  evidence  in  the  case,  that  after  they  had  got  to  the  hustings, 
tnere.was  a  continued  resistance  made  to  the  military,  and  a  contmued  attack  made  upon 
them.  And  if  that  was  the  case,  then  they  might  think  it  was  necessary  the  people  abould  be 
disperaed ;  and  that  the  most  effectual  way  of  destroying  resistance  would  be  to  get  the  fla^p 
into  their  possession,  and  to  prevent  that  from  bein^  a  rallying  atandard,  which  otherwiae  it 
might  be.  I  am  making  these  observations  with  this  view,  to  show  that  upon  the  general 
issue,  the  officers  and  the  yeomanry  might  be  warranted  in  doing  what  ihey  did.  for  the  pur- 
pose of  executing  the  warrant, — for  the  puroose  of  destroying  the  resistance,  which,  acoording 
to  some  of  the  evidence  in  this  case,  was  offered  to  them  after  the  warrant  whs,  in  yioint  of  fact, 
executed,  and  if  they  did  no  more  afterwards  than  stand  up  in  their  own  defence,  m  oppoaition 
to  the  resistance  which  was  made  to  them,  that  they  would  be  fully  warranted  in  their  defence 
under  the  general  issue  in  the  case.  'I'here  waa  another  plea  alao,  which,  as  it  seems  to  me, 
was  rightly  called  to  the  attention  of  the  jury;  and  this  was  the  plea  of  torn  assault  demesne: 
for  there  is  very  strong  evidence  in  the  case,  that  in  that  particular  part  in  which  this  plaintifl* 
was  himself  placed,  there  waa  a  great  degree  of  resistance ;  and  if  there  were  the  cavalry  and 
•oldiers  on  one  side,  and  the  mob  on  the  other,  then  the  act  of  one  man  in  the  mob  would  be 
the  act  of  all,  if  the  mob  were  at  that  time  acting  illegallv ;  and  if  an^  one  of  them  began  hia 
attack  upon  the  military,  before  there  was  a  prior  attack  by  the  military,  then  the  military 
would  be  at  liberty  to  proceed,  in  their  own  defence,  againat  all  those  "persona  who  r^iiQ 
were  acting  in  concert  with  the  individual  by  whom  the  military  were  at  nrat  opposed.  !>  ^^' 
I  have  stated  perhaps  at  greater  length  than  it  waa  neceaaary  for  the  purposes  ot  the  case  to 
have  done,  how,  as  it  seems  to  me,  this  case  waa  fairly  and  properly  under  the  consideratioii 
of  the  jury,  upon  the  g;eneral  issue.  Upon  the  other  special  pleas,  it  sppeara  to  me  also  that 
there  was  abundant  evidence  to  go  to  the  jury,  that  there  was  a  conspiracy ;  and  that  these 
were  the  different  facts  which  are  stated  in  the  snecial  pleas,  in  order  to  constitute  the  defence, 
and  to  make  out  those  different  special  pleas.  There  is  an  allegation  in  the  special  pleaa,  that 
the  plaintiff  was  re<)uested  to  depart.  Now  certainly  there  was  no  evidence  of  a  request  from 
anybody  to  the  plaintiff  that  he  should  depart ;  but,  as  it  seems  to  me,  that  ia  not  a  neceasarr 
part  of  the  plea ;  and  it  seems  to  me,  that  independently  of  any  request,  and  independently  of 
any  of  the  special  pleas  in  the  case,  there  was  a  complete  defence  to  the  defendants  upon  tha 
general  issue,  and  upon  the  plea  of  Ma  assault  demesne. 

The  obaervations  which  I  have  made  have  a  tendency  to  show,  that  the  verdict  ia  in  do 
respect  against  the  evidence ;  but  that,  on  the  contrary,  it  is,  from  beginning  to  end,  conaistent 
with  the  evidence  in  the  case.  Upon  the  whole,  it  appears  to  me,  that  the  verdict  in  thia  cass 
waa  warranted  by  the  evidence,  and  that  the  direction  of  the  learned  judge  ia  free  from  all 
imputation  and  objection. 

Best,  J.  The  observationa  of  my  lord  and  my  Brother  JBoyley,  leave  me  retj  little  to  say. 
Were  not  this  a  case  of  an  extraordinary  nature,  I  certainly  should  content  myself  with  saying 
that  I  agree  entirely  with  that  which  they  have  anid ;  but  I  think  thia  a  case  in  which  every 
judge  is  bound  to  state  his  opinion,  and  the  grounds  on  which  that  opinion  has  been  formed. 
The  application  which  has  been  made  for  a  new  trial  embraces  within  it  every  ground  that  it 
is  possible  to  introduce  into  such  a  motion  ;  and  there  does  not  appear  to  me  to  be  the  least 
foundation  for  any  one  of  them.  It  is  nn  action  of  trespass,  brought  by  an  individual  who 
claims  a  compensation  in  damages  for  a  wound  from  a  aabre,  which  he  Is  supposed  to  have 
received  on  the  16th  of  August  at  St.  Peter  s  Fields  near  Manchester,  To  this  there  is,  first, 
the  plea  of  not  guilty ;  upon  which  all  the  matter  that  haa  been  adduced  in  evidence  might  have 
beea  gone  into ;  but,  besides  that,  there  are  other  pleaa,  which,  atripptng  them  of  their  techni^i* 
tiea,  directly  raise  these  questions:  First,  whether  the  meeting  that  was  there  aasembled,  was 
an  unlawful  assembly ;  and  whether  that  which  has  been  done,  was  done  with  a  view  of  dis- 
persing the  assembly.  Next,  whether  the  unlawful  assembly,  if  it  were  one,  was  with  a  view 
to  bring  into  contempt  the  constitution  and  laws  of  the  country,  and  to  bring  that  about  by 
means  of  a  conspiracy.  Next,  whether  the  riot  act  was  read  ;  and  next,  whether  the  defend- 
ants did  that  which  tney  did,  to  protect  themselves  from  an  assault  which  had  been  first  made 
upon  them.  These  are,  I  believe,  all  the  questions  that  can  *be  raiaed.  Whether  they  r%%ot^ 
acted  with  more  violence  than  the  occasion  warranted,  is  not  s  question.  The  first  ques«  ^ 
tion,  therefore,  as  to  the  admissibility  of  evidence,  is  this.  It  is  supposed  that  my  Brother 
Holrojfd  excluded  evidence  of  the  wounds  of  other  persons  besides  the  plaintiff,  which  evidence 
was  necessary  for  two  purposes ;  in  the  first  place  to  show  that  sort  of  concert  between  die 
defendants  which  would  make  eoch  answerable  for  the  acts  of  the  other :  and  in  the  next 
place,  to  show  the  innocence  of  the  meeting,  and  the  illegal  conduct  of  thoae  who  dispersed  it. 
The  counsel  for  the  plaintiff  had  a  rieht,  for  both  these  purposes,  to  ofler  some  evidence  ;  but 
what  evidence  ?  Not  evidence  of  injury  done  to  an  v  particular  individual,  but  to  offer  surh  general 
evidence  as  was  calculated  to  show  the  defendants  were  acting  in  concert.  They  had  a  right  to 
ahow  that  their  meeting  was  innocent,  and  that  the  conduct  of  those  who  attempted  to  disperse  it 
was  illegal.  Up  to  that  extent  they  had  a  right  to  offer  evidence ;  up  to  that  extent  they  did  ofliir 
evidence  ;  and  the  learned  judge  did  not  prevent  them  from  offering  any  such  evidence  :  it  was 
received  ;  it  has  been  reported  by  the  learned  judge  to  us.  But  they  were  stopped  when  they 
attempted  to  do  that  which  coula  answer  no  other  purpose  but  that  oi*  prejudicing  the  minds  of 
the  jury ;  they  were  stopped  when  they  were  at'einpting  to  show  whst,  from  the  violence  of  the 
•oI(fiers,  were  the  sufferings  of  A,,  B.,  C,  and  D.,  in  order  that  the  minds  of  the  jury  might  mis- 
take the  simple  question  tney  were  called  upon  to  decide ;  namely,  what  was  the  compensation 
due  to  the  plaintiff;  and  might  mix  up  the  sufferings  of  others  with  the  plaintiff's,  and  tecompenaa 
him  for  the  sufferings  others  had  undergone.  On  that  ground,  therefore,  I  am  clearly  of 
pinion,  that  thia  evidence  was  moat  properly  excluded ;  thia  particular  evidence  of  the  aufier* 
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ings  of  particular  persons,  A.,  B.,  C,  and  D.,  snd  so  on.  And  that  was  the  only  eyidence 
excluded ;  for  all  other  evidence  was  received,  although  it  was  never  disputed,  on  the  part  of 
the  defendants,  that,  with  the  exception  of  the  fourth,  these  three  defendants  were  so  acting 
together  that,  if  they  had  done  anything  illegal,  all  three  would  be  answerable  for  the  act  of 
anyone. 

Then  I  come  to  the  next  objection,  that  evidence  has  been  improperly  admitted.  It  is  objected 
in  particular  that  the  police  officers  were  allowed  to  swear  that  the  town  and  neighbourhood  was 
in  a  disorderly  state,  and  that  there  were  treasonable  and  union  societies.  Whetner  union  socie- 
ties and  treasonable  societies  were  existing  in  the  neighbourhood  before,  were  pursuing  the  same 
objects  which  this  meeting  appeared  to  1^  pursuing,  and  whether  the  objects  of  these  societies 
were  the  same,  was  to  be  collected  after  the  evidence  was  received ;  and  there  was  no  objection 
to  the  admissibility  of  the  evidence,    it  appears  to  me,  therefore,  that  as  it  is  necessary  to  judge 
of  the  character  ot  the  meeting  from  all  the  circumstances  connected  with  it,  from  that  which  had 
taken  place  before,  from  the  state  of  the  neighbourhood  at  the  time,  and  from  that  which  tooiL 
*1211  P'**^  ^^  *'^®  time,  it  is  imj>0B8ible  to  form  a  fair  estimate  of  what  the  character  of  the 
*  meeting  is,  without  receivmg  this  evidence,    'i'he  next  complaint  made  is,  that  persons 
were  allowed  to  speak  of  the  state  ot  public  feeling  ;  and  it  is  particularly  complained  of  that  they 
were  allowed  to  give  evidence  of  what  the  state  of  the  country  was,  when  Hunt  was  there, 
three  months  before.    1  think  sU  this  extremely  important.    It  is  stated  in  one  of  these  pleas, 
that  the  object  of  this  meeting  was  of  a  nature  to  excite  terror  and  alarm.    The  state  of  public 
feeling  at  the  time,  was  most  important  with  reference  to  that  subject.    If  the  public  mmd,  at 
this  time,  was  in  a  disordered  state,  undoubtedljr  a  meeting  of  this  description  would  be  likely 
to  be  attended  with  infinitely  more  danger  than  it  might  at  a  time  when  persons  were  content 
with  the  situation  in  which  they  were.    Therefore,  when  judging  of  the  danger  or  innocence 
of  a  meeting,  the  state  of  the  neighbourhood  is  the  most  important  circumstance  that  can  be 
advened  to,  to  decide  whether  it  is  legal  or  illegal.    So  also  the  stste  of  the  town,  three  months 
before,  when  Hunt  was  there  ;  when  it  is  proved  what  unbounded  influence  Hunt  appears  to 
have  had  over  this  meeting.    If  it  was  shown  that  the  appearance  of  Hunt ^  whenever  he  came 
to  the  town,  agitated  and  disturbed  the  people,  was  it  not  material  to  show  (when  it  is  proved 
Hunt  placed  himself,  according  to  the  statement  of  the  plaintiff's  own  witnesses,  at  the  head 
of  60,000,  over  whom  he  had  an  absolute  control,  according  to  the  defendants*  witnesses,  100,000 
individuals)  how  these  persons  received  him  before;  what  was  the  eflect  of  his  appearance 
in  the  town  before  ?   Was  it  not  most  important,  in  order  to  judee  of  the  character  of  this  present 
Dieeting  7   I  do  not  think  the  learned  counsel  objects  to  the  drillings ;  though  if  nothing  is  to  be 
given  it)  evidence  but  what  passed  at  the  meeting,  the  drillings  would  be  equally  objectionable. 
But  he  does  object  to  what  passed  at  one  of  them ;  where  a  person  was  extremely  ill-treated, 
compelled  on  his  knees  to  swear  he  would  never  be  a  king's  man,t  and  never  assist  a  constable. 
or  never  be  a  constable.    Undoubtedly,  as  it  was  distinctly  proved  that  many  persons  came 
from  this  place  of  drilling  to  the  meeting,  that  was  important  evidence  to  show  the  character 
and  temper  of  this  meeting,  and  to  show  what  was  the  object  of  the  persons  there  ;  because, 
undoubtedly,  we  have  it  in  evidence  that  they  were  drilling.     We  are  told  in  another  part  ot 
the  speech,  that  drilling  is  a  perfectly  innocent  thing.     It  may  be  ;  it  is  a  very  equivocal  thing ; 
and  very  little  evidence  would  have  shown  that  it  was  not  innocent.    When  you  are  to  decide 
on  the  character  of  these  drillings,  it  is  important  to  show  the  language  held  by  those  attending 
on  these  drillings.    That  they  were  not  arillinE  for  amusement  or  for  exercise,  which  are  the 
only  innocent  drillings,  but  that  they  were  drilling  in  a  spirit  hostile  to  the  sovereign,  and  the 
*1221   *<^"^ti*u*i<^"  ^^^  government  of  the  counirjr,  of  which  direct  evidence  is  given  in  this 
^  case ;  and,  in  my  opinion,  it  was  most  essential  to  the  inquiry  the  jury  were  called  upon 
to  make  in  this  particular  cose.    It  also  should  be  recollected,  there  is  besides  a  charge  that 
this  illegal  meeting  was  brought  about  by  conspiracy.    If  you  find  in  different  pans  of  the 
country  persons  acting  in  the  same  conspiracy,  and  manifesting  by  their  conduct  the  same 
common  object ;  that  is  evidence  to  show  a  conspiracy.    And  this  was  expressly,  not  only  the 
opinion  of  Mr.  Justice  Buller,  whose  opinion  I  always  mention  with  great  respect,  but  it  it 
the  opinion  also  of  Chief  Justire  JGyre,  who  went  most  strongly  against  Mr.  Justice  BuUer  in 
the  decision  in  J%e  King  and  Hardy.   In  The  King  and  Hardy,  Mr.  Justice  Bn/Z^says,  **  The 
attorney  says,  I  will  call  this  witness,  not  to  sp«*nk  in  particular  lo  the  prisoner,  but  to  show 
the  intention  of  the  mob.     On  the  trial  of  liora  Southamyion^  something  said  by  Lord  E»»eg, 
previous  to  the  prisoner  being  there,  was  admitted  as  evidence.    In  the  esses  that  have  hap* 
pened  in  our  own  time,  in  Lcird  George  Gordon'i  case,  evidence  of  what  different  persons  of 
the  mob  had  said,  though  he  was  not  there,  whs  admitted."     Mr.  Justice  Grose  expressed  the 
same  thing.    1'he  other  judges  diflfered.     hnrd  Chief  Justice  Eyre,  in  giving  his  judgment, 
states  that  which  clearly  shows  what  his  opinion  would  be,  that  evidence  of  declarations,  of 
what  persons  said,  of  what  passed  before  the  meeting,  and  about  the  time  of  the  meeting, 
ought  to  be  received.     He  says,  '*  It  is  undoubtedly  true  that  the  general  plot  is  to  be  msde 
out,  by  proving  the  transactions  of  others,  to  which  the  prisoner  at  the  bar  may  not  be  inime* 
diately  a  party :  but  then,  how  is  it  to  be  proved  T    Is  it  to  be  proved  by  the  mere  acknow- 
ledgment of  these  other  parties,  and  ao  made  use  of  against  the  prisoners  now  at  the  hart 
For  instance,  here  is  a  conspiracy  charged.    Suppose  s  witness  should  come  and  say.  '  I  heard 
TheluMll  say,  that  he  was  engaged  in  such  a  conspiracy ;  and  I  heard  Martin  say,  he  was  en- 
gaged in  such  a  conspiracy ;  and  I  heard  Murgnrot  say.  ho  was  engaged  in  such  a  conspiracy;* 
my  present  apprehension  is,  that  that  would  be  extremely  good  evidence,  personally  against 
the  parties  who  said  it,  to  prove  against  them  individually,  that  they  were  concerned  in  that 
conspiracy;  but  that  it  would  be  no  evidence  whatever  against  third  persons,  as  was  the  caac 
on  Lord  Strafford**  trial.     A  witness  proving  that  he  heard  A.,  B.,  and  C.  converse  upon  the 
■ubject  of  a  conspiracy,  that  ia  a  direct  proof  that  these  three  persons  conspired ;  and  there  the 
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oonversation  of  one  is  evidence  against  the  other,  and  so  on :  that  is  evidenee  of  a  transactioo, 
a  fact;  not  hearsay  evidence,  and  not  evidence  of  a  party's  acknowledgment  only,  inasmuch 
as  it  is  an  aciinowledgment  by  one  in  the  presence  of  the  others,  they  acquiescing ;  and  there- 
fore becomes  disttinci  and  proper  "evidence."  There  is  a  difference  therefore  between  r^.o^ 
the  two  learned  judges.  Chief  Justice  £yre  says,  he  does  not  taiie  it  as  a  mere  acknow-  *■ 
ledgment ;  he  takes  it  as  one  of  the  facts  which  had  a  tendency  to  prove  the  existence  of  the 
conspiracy  at  this  time ;  and  upon  that  main  principle,  I  say,  in  this  case,  though  an  acknow- 
ledgment made  by  one  of  the  parties  in  the  absence  of  the  plaintiff  could  not  prove  the  exist- 
ence of  a  conspiracy,  yet  oonveraations  in  this  sort  ofynj  prove  there  was  something  going  on 
amongst  those  who  were  passing  towards  the  place  of  meeting,  aimilar  to  that  which  did 
actually  take  place ;  and  therefore  it  shows  the  views  and  intentions  of  those  who  called  the 
meeting.  1  state,  therefore,  that  this  sort  of  evidence,  as  it  appears  to  me,  was  properly 
admitted  for  the  purpose  of  showing  that  the  meeting,  which  otherwise  must  have  been  taken  to 
be  innocent,  was  not  innocent ;  as  its  numbers  rendered  it  extremely  likely  to  be  dangerous 
and  illegal. 

The  next  thing  complained  of  is  the  misdirectfon  of  the  learned  judge ;  who  says,  if  they 
thouffht  the  defendants  were  acting  in  aid  of  the  civil  officers,  they  ought  to  find  a  verdict  for 
the  defendants.  And  the  learned  counsel  goes  on  to  add,  they  were  not  acting  for  them  unless 
they  were  merely  attempting  to  execute  the  warrant.  I  cannot  agree  to  this  doctrine.  If  they 
were  acting  in  aid  of  the  civU  officers,  in  dispersing  the  meeting,  whether  they  were  executing 
the  warrant  or  not,  that  ia  a  justification.  1  herefore,  the  learned  iudge  was  correct  in  making 
use  of  this  language.  They  might  have  been  acting  merely  for  the  purpose  of  executing  the 
warrant,  and  have  done  all  that  was  done ;  as  if  they  were  resisted.  All  they  had  to  do.  in  the 
first  instance, .was  to  advance  and  take  the  persons  on  the  hustings  into  custody;  but  if  they 
were  resisted,  that  resistance  rendered  it  necessary  that  they  should  do  all  the  acta  made  the 
•uliject  of  complaint  against  them,  'i'he  warrant  was  not  their  only  justification.  They  were 
acting  under  the  authority  of  the  ma^^istrates,  not  merely  to  execute  the  warrant,  but  for  the 
purpose  of  dispersing  the  illegal  meeting.  The  learned  judge  was  therefore  perfectly  correct, 
when  he  said,  if  they  thought  the  officers  were  acting  in  aid  and  assistance  of  the  magistrates, 
they  ought  to  find  for  the  defendants.  The  learned  counsel  then  complains  that  the  learned 
judge  told  the  jury,  if  the  plaintiff  was  a  conspirator,  the  conatables  were  justified.  The  learned 
counsel  says,  they  were  not  justified  in  doing  that  which  they  did,  unless  their  lives  were  in 
peril.  I  cannot  agree  to  that  law.  They  were  justified  in  what  they  did,  if  what  they  did  was 
necessary  to  the  legitimate  piirpoae  they  had  to  perform.  And  it  was  not  necessary  that  their 
lives  should  actually  be  in  danger ;  it  waa  sufficient  if  it  was  necessary  to  be  done,  for  the  par- 
pose  of  dispersing  the  meeting.  And  I  stale  a^ain,  it  must  be  taken  that  such  was  the  case 
on  this  record ;  because  there  is  no  question  raised  as  to  the  excess  of  vk>Ience,  or  that  any- 
thing waa  done,  which  was  not  necessary  to  be  done,  for  the  le^l  purpose  which  they  had  to 
perform.  The  learned  counsel  then  complains  that  the  learned  judge  left  it  to  the  *jury,  r«|n| 
to  aa^  whether  the  assault  was  proved.  This  does  not  appear  to  me  to  be  misdirection ;  ^ 
it  is  impossible  to  put  it  as  misdirection.  It  miffht  be  said,  that  it  was  extraordinary  that  the 
learned  judge  left  it  to  the  jurv  whether  the  assault  was  proved,  when  there  was  direct  evidence. 
Still  it  is  no  misdirection.  '1  he  learned  Judge  was  bound,  if  there  was  abundance  of  evidence 
to  prove  the  assault,  to  tell  them  one  of  the  questions  they  had  to  decide  was,  whether  the 
assault  waa  proved.  And  when  observing  on  that,  ( cannot  help  thinking  the  plaintifTs  connsel 
themselves  could  not  have  thought  they  could  prove  the  assault;  for  if  they  had.  they  would 
have  offered  evidence  of  the  assault  first.  'I'hey  thought  the  evidence  so  suspicious,  that  it 
was  better  not  to  present  it  in  a  naked  form,  but  surround  it  with  other  evidence  ;  so  that  the 
meagreness  of  the  evidence  to  support  the  assault  might  not  be  discovered.  And  when  the 
cause  was  summed  up,  the  learned  judge  would  have  neglected  his  duty,  if  he  had  not  called 
the  attention  of  the  jury  to  the  particular  manner  in  which  this  evidence  of  assault  was  pre- 
sented ;  and  it  was  alao  properly  mnde  a  p«>int  of  by  the  defendants'  counsel.  I'here  was, 
undoubtedly,  a  witness  of  the  name  of  PrejitioicA,  who  saw  the  cutting  on  the  shoulder,  but  no 
medical  man  was  called.  I'he  medical  man,  it  was  sugi^ested,  was  dead.  But  if  he  was  dead, 
some  evidence  might  have  been  called  to  prove  he  hnd  attended  him  during  his  lifetime; 
some  nurse  or  servant  might  have  been  called  to  prove  he  had  a  wound :  and  if  nobody  coald 
be  got  who  had  aeen  the  wound  when  it  was  fresh,  if  the  wound  was  of  any  sixe  to  entitle  the 

{mrty  to  sny  damages,  it  would  have  left  a  mark  which  the  plainHfl^s  attorney  might  hsve 
ooked  at  in  the  morning,  and  given  at  least  some  evidence  of  But  there  is  another  thing. 
If  this  wound  had  been  given,  the  coat  and  shirt,  which  interposed  between  the  sabre  and  the 
ahoulder.  would  have  exhibited  aome  mark  ;  and  a  better  exhibit  could  hardly  have  been  ima- 

S'ned.  But  nothing  of  that  sort  is  produced  in  evidence;  and  I  confess  it  does  occur  to  me, 
at  the  learned  judge  did  perfectly  right  in  awakening  the  suspicion  of  the  iury  to  a  ca«e  so 
proved,  so  little  supported  by  any  other  evidence,  so  directly  contrary  to  ail  the  other  pniba- 
nilities.  The  next  direction  of  the  learned  judge  is.  that  the  drilling  was  illegal.  I  have  stated 
already  that  drillings  may  be  legnl ;  but  it  is  scarcely  possible  to  conceive  a  case  in  which  they 
may  be  legal.  Children  at  school  drill,  as  a  good  exercise,  but  not  grown  persons.  T  do  not 
think  it  could  possibly  be  said  tKese  drillings  were  legal,  when  they  took  place  by  night,  when 
that  sort  of  language  was  used  which  is  stated  to  have  been  used  nt  the  time  of  the  drillings 
When  it  is  said  drilling  may  bo  legal.  I  hes;  to  sny  it  mny  also  be  an  overt  ac*  of  high  treason :  and 
I  think  if  the  case  had  been  preaented  with  the  evidence  now  produced  (and  I  agree  with  my 
brother  Baylnf  that  there  is  an  immense  difference  between  the  cnM  now  reported,  and  that 
tried  St  York);  if  it  had  been  preaented  to  a  erand  jury  with  this  evidence,  they  would  have  had 
^aorne  difficulty  in  saying  it  did  not  satisfy  them  this  was  an  oVert  act  of  hivh  treason.  r»j25 
ft  is  said,  this  drilling  was  for  the  purpose  of  enabling  a  large  concourae  of  people  to  be  at  ^ 
the  aame  spot  of  ground.  This  is  truly  ridiculous.  Drilling  in  no  case  would  be  necessary  for 
that ;  it  is  mere  pretence.    But  if  it  was  necessary  for  that,  they  need  not  go  to  this  extent  i 
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tbey  need  not  go  to  the  extent  of  not  merely  patting  themselres  in  close  order,  but  up  to  th« 
full  extent,  short  of  having  arms  in  their  hands,  namely,  the  act  of  firing :  for  several  of  the  wit- 
nesses speak  of  their  not  only  forming  in  ranks,  but  ot  words  of  command  being  given,  such  aa 
**  make  ready,"  **  present,"  "  fire.**  This  is  a  species  of  drilling,  which,  I  state  again,  aa  it 
appears  to  me,  never  could  have  been  had  recourse  to  for  anv  innocent  purpose.  There  is  also 
most  material  evidence  on  that  part  of  the  case  from  one  of  toe  witnesses,  who  says,  they  were 
ordered  to  advance  in  front ;  and  on  the  sound  of  the  trumpet,  fall  on  their  faces.  In  drillingt 
of  light  infantry — I  am  not  a  soldier,  but  I  think  it  is  in  the  light  infantry — they  are  ordered  to 
advance  in  front  of  the  line,  and  in  order  to  enable  the  line  behind  them  to  fire,  fall  flat  on  »-heir 
faces.  Whether  that  is  a  manoeuvre  in  light  infantry,  I  do  not  exactly  recollect;  but  tUis  I 
know,  it  is  a  very  useful  manoeuvre  for  those  who  undergo  drilling  for  the  purpose  of  being 
exercised  again  where  shots  are  fired ;  it  is  a  very  efiectual  way  of  avoiding  tnem.  It  appears 
to  me  impossible  to  sav  this  drilling  was  innocent.  If  it  was  not  innocent,  what  is  it  ?  Wo 
have  the  key  to  it  in  the  evidence  of  the  witness,  that  though  nothing  was  to  be  done  at  this 
meeting,  yet  when  their  numbers  were  seen,  others  would  join  them ;  and  they  afaould  be  then 
enableof  to  overturn  the  government.  If  the  drilling  was  with  that  view,  it  was  aa  complete  an 
act  of  high  treason  as  ever  was  committed.  For  high  treason  difiers  from  other  crimes;  it  is 
complete  with  the  intent.  He,  who  meditates  the  overthrow  or  destruction  of  the  constitution 
and  government  of  the  country,  requirea  only  a  manifestation  of  the  intention  which  exists  in 
his  mind,  and  his  treason  is  complete.  1'he  intention  must  be  manifested  by  an  overt  act ;  but 
this  was  an  abundant  one.  It  difiers  from  other  crimes ;  because  in  other  crimes  the  getting 
near  a  house  is  only  a  misdemeanor,  it  must  be  broke  open  before  the  burglary  is  completOf 
But  taking  a  single  step  towards  the  accomplishment  of  high  treason,  makes  the  man's  guilK 
who  takes  that  step,  complete.  Therefore,  if  the  drilling  was  with  this  illegitimste  view, 
instesd  of  being  an  act  of  innocence,  it  was  on  act  of  high  treason.  For  the  reasons  I  have 
stated,  I  am  decidedly  of  opinion  there  was  no  evidence  received  that  ought  to  have  been 
rejected,  or  that  was  not  properly  received ;  which  brings  me  to  the  only  remaining  question, 
on  which  I  shall  trouble  the  court  with  a  very  few  observations ;  namely,  that  it  is  a  verdict 
against  the  weight  of  evidence.  I  have  already,  perhaps,  said  too  much  on  the  subject  of 
the  general  issue ;  I  will  therefore  only' repeat,  tnat  the  jury  were  warranted,  and,  in  my 
*1261  *^'P^"'^''»  ^ere  called  upon,  to  find  the  verdict  they  did  find ;  because  the  piaintin 

*  had  not  made  out,  satisfactorily,  his  case.  But  I  am  extremely  glad  the  judge  iiad  the 
patience,  in  this  case,  to  bear  all  the  evidence  that  we  have  heard  read ;  in  order  that  all  may 
DC  satisfied  what  are  the  merits  of  this  case.  What  does  all  the  evidence  on  the  part  of  the 
defendants  prove  ?  That  this  meeting  was  prepared ;  that  preparations  were  made  for  this 
meeting,  by  the  assembly  of  the  persons  drilling.  I  have  already  stated,  it  appears  that  these 
drillings  could  not  bo  innocent.  The  persons  who  went  to  this  meeting,  some  of  them,  are 
heard  to  state  that  they  had  bad  clothes;  that  before  a  few  hours  they  should  have  good 
clothes;  that  they  should,  within  a  few  hours,  indulge  themKclves  by  entering  into  houses; 
they  would  march  on  to  London,  and  possess  themselves  of  what  property  they  found  in  their 
way.  Is  there  any  man  in  his  senses  can  say.  that  a  meeting,  composed  of  from  60,000  to 
100,000  men,  many  of  whom  entertained  these  dispositions*,  could  be  a  legal  meeting  ?  It  is  not 
necessary,  for  the  purpose  of  showing  it  was  ille^nl.  to  decide  whether  immediate  mischief  was 
to  be  then  begun.  I  believe  many  went  there  without  that  intention ;  but  I  have  had  so  much 
experience  on  subjects  of  this  sort,  that  I  have  known  this  occur,  that  those  who  follow  are 
more  in  a  hurry  for  execution  than  those  who  plan.  I  think,  therefore,  it  is  most  probable  that 
that  which  I  have  stated  is  correct ;  at  least  as  far  as  regards  the  intention  of  the  leaders. 
Nothing  mischievous  was  to  be  done  that  day;  they  were  only  to  ascertain  the  numbers  ;  to 
accustom  them  to  meet  in  larze  parties;  to  inspire  mutual  confidence  ;  to  incite  others,  by  the 
great  numbers  they  presented,  to  join  in  the  scheme  of  those  who  hsd  embarked  themselves; 
and,  at  some  future  day.  when  the  drilling  should  be  more  advanced,  when,  as  was  said  by 
one  of  my  learned  Brothers,  they  should  have  a  trifling  addition  made  to  their  discipline,  bv 
having  arms  put  into  their  hands,  then  the  mischief  was  finally  to  be  entered  upon.  It  is  said, 
the  constables  withdraw,  and  the  soldiers  interposed.  If  the  constables  could  not  execute  the 
warrant,  or  perform  their  duty,  in  what  other  wav  was  it  to  be  done,  but  by  interposing  the 
soldiers  ?  The  warrant  was  to  be  executed  by  the  constables;  but  the  constables  could  not 
get  to  the  hustings,  because  they  were  surrounded  by  men  linked  arm  in  arm.  The  constables 
could  not  penetrate  through  the  men  linked  arrn  in  arm  ;  that  was  to  be  broken  by  the 
soldiery ;  aiid  the  soldiery  preceded  the  civil  authority,  in  order  that  the  links  miirht  be  broken, 
and  rhey  tnii^hl  be  enabled  to  get  lo  the  hustings.  It  appears  to  me,  therefore,  that  there  is  no 
foundation  for  saying,  that  all  this  was  a  mere  pretence  to  let  loose  the  military  authority, 
and  draw  back  the  civil  power.  I  am  of  opinion,  that  the  learned  judge,  in  this  cose, 
decided  with  his  usual  accuracy  and  knowledge  of  the  law,  and  that  the  jury  acted  with  honour 
and  integrity. 
*1271       HoLROTD,  J.    I  think  it  right  only  to  add,  not  only  on  account  *of  this  matter  having 

^  been  so  fully  gone  into  by  the  rest  of  the  court,  but  also  because  the  motion  has  been 
m^de  upon  objections  to  my  admission  of  evidence,  rejection  of  evidence,  misdirection  of  the 
jury,  and  likewise  as  to  the  verdict  being  against  evidence,  that  at  the  time  oi  the  trial,  I  was 
most  anxious,  as  everyone  who  can  form  a  right  judgment  on  the  question.  I  think  must,  upon 
a  little  reflection,  clearly  see,  to  do  upon  the  occasion  that  which  was  right ;  both  as  to  the 
receipt  of  evidence,  as  to  the  statement  of  the  law  to  the  jury,  and,  as  far  as  lay  in  my  power, 
that  the  jury,  in  the  application  of  the  fact  to  the  law,  should  exercise  their  judgment  without 
any  restraint.  The  time  previous  to  the  trial  gave  me  opportunities  not  only  of  considering 
particularly  the  nature  of  the  charge  in  the  declaration,  and  the  nature  of  the  defence,  as  it 
appeared  upon  the  face  of  the  pleadings ;  but  the  intervsls  of  the  trial  gave  me  opportunities, 
wl^ich  I  did  not  lose,  of  considering  the  diflerent  bearings  of  the  case  as  the  cause  went  on,  and 
the  diflfcrent  commeata  that  were,  from  time  to  time,  m.ade  upon  it.    Upon  the  best  reflec' 
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taon,  and  upoD  considerinff  it  in  tha  diflerent  views  in  those  intenrsls,  npon  the  hest  oonclofloa 
I  could  come  to,  I  formed  my  conduct  at  the  time.  I  thought,  at  the  conclusion  of  it,  that  I 
had  come  to  that  decision  which  was  right.  Considering  the  subject  since,  I  see  no  reason  to 
change  that  opinion ;  and  I  am  confirmed  in  it,  as  it  appears,  by  tne  judgment  of  the  court.  I 
would  only  say,  with  respect  to  the  verdict,  that  it  appears  to  mo  to  be  a  proper  verdict. 
It  is  a  verdict  that  upon  the  evidence,  if  1  had  been  upon  the  jury,  I  ahould  have  thought 
myself  bound  to  have  come  to.  I  think  it  is  not  only  the  proper  verdict,  but  the  contrary 
verdict  would  not,  by  any  means,  have  been  warranted  in  the  evidence.  And  I  think  it 
right,  likewise,  to  state  that  I  concur  with  the  rest  of  the  court  in  thinking,  and  it  appears, 
I  think,  most  abundantly  by  the  evidence,  that  there  was  great  anxiety  on  the  part  of  the 
magistrates,  from  time  to  time,  and  during  the  whole  course  of  the  proceeding,  to  do  that 
which  was  right ;  and,  as  it  appears  to  me,  to  prevent  mischief.  And  the  evidence  appeara 
extremely  strong  as  to  the  necessity  of  calling  in  the  military,  in  order  to  execute  the  warrant ; 
and  I  think  that  appears  moat  abundantly  from  the  evidence  which  has  been  given  by  th« 
ofllcers  and  the  privates,  together  with  others,  of  the  regiment  of  Hussars ;  and  there  are  several 
different  witnesses  who  speak  as  to  the  separation  of  the  yeomanry  cavalry,  and  their  bein^ 
insulted  by  the  mob,  and  an  attack  made  upon  them.  I  say,  their  evidence  goes  strongly  to 
ahow,  that  not  only  military  force  was  necessary  to  execute  the  warrant,  but  that  if  the 
yeomanry  had  been  left  to  themselves,  and  further  military  aid  had  not  arrived,  the  aid  of  the 
yeomanry  would  not  have  been  sufficient  for  the  purpose.  I  think  it  right  to  add  thua  much : 
further,  as  the  matter  was  before  myself,  I  think  unnecessary  on  the  present  occasion. 

*Lord  Chief  Justice.  To  prevent  any  misconception  of  any  point  that  has  been  passed  r*iM 
over  in  silence,  I  wish  only  to  say  this.  It  is  by  no  means  to  be  taken  for  granted,  that  *- 
it  ia  lawful  for  the  aubjects  of  thia  country  to  practise  military  mancBuvrea  and  exerciaes,  under 
leaders  of  their  own,  without  authority.  It  is  not  to  be  taken  for  granted  that  that  ia  law.  I 
believe,  on  investigation  of  the  subject,  it  will  be  found  not  to  be  law.  I  pmnounoe  no 
opinion  upon  it.  i  only  mention  it,  the  subject  not  having  been  particularly  adverted  to  bf 
any  of  lu. 

Rule  refused. 
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NICHOLSON  et  nl.  v.  SMITH.   May  30. 

A  bill  of  exchange  expressing  the  terms  of  an  agreement  between  a  landk>rd  and  incoming 
tenant,  cannot  be  read  in  evidence  without  an  agreement  stamp. 

AssuxFsiT  to  recover  the  sum  of  245/.,  being  the  price  of  a  quantity  of 
spirits  and  other  articles  alleged  to  have  been  sold  by  the  plaintifis  to  the 
defendant. 

This  stock  had  been  in  the  possession  of  ConnaUyj  a  tenant  to  the  plaintiffs, 
and  had  been  transferred  by  him  as  an  outgoing  tenant  to  the  defendant,  the 
incoming  tenant.  In  order  to  prove  the  agreement  by  the  defendant  to  take  the 
stock,  the  plaintiffs*  counsel  tendered  in  evidence  a  bill  of  exchange,  drawn  by 
one  of  the  plaintiffs,  containing  the  terms  of  agreement,  and  by  which  he 
requested  the  defendant  to  pay  to  the  plaintiffs  the  sum  of  30/.,  being  the  amount 
of  British  spirits  transferred  to  him.  It  was  objected  that  the  bill  could  not  be 
read  in  evidence  to  prove  the  agreement,  not  having  been  stamped  with  an 
agreement  stamp. 

*Abbott,  L.  C.  J.,  being  of  that  opinion,  the  evidence  was  rejected.f  r*|oa 

The  plaintiffs  afterwards  proved  that  the  defendant,  afler  the  action  *> 
had  been  brought,  went  to  the  plaintiffs,  and  said  that  he  was  sorry  that  such  a 
thing  should  have  happened,  and  that  he  would  give  200/.  to  settle  the  thing. 

Denmatiy  C.  S.,  for  the  defendant,  objected  that  this  was  not  evidence,  being 
merely  an  overture  from  the  defendant  to  buy  peace. 

t  Where  an  instrument  contains  stipulations  which  relate  merely  to  the  sale  of  the  goods,  no 
stamp  is  requisite.  Grt^  v.  Smith,  1  Campb.  367.  Hervn,  v.  Changer,  5  Esp.  C.  969.  Slmm% 
V.  Elmore,  2  Campb.  437.  Except  where  such  stipulations  are  combined  with  others  which, 
require  a  stamp.    See  Corder  v.  Drakeford,  3  Taunt.  182.    Greg  v.  SmUk,  I  Campb.  387. 
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Abbott,  L.  C.  J.     As  he  says  that  he  will  give  such  a  sum  of  money  to 
settle  the  debt,  I  think  I  cannot  reject  the  evidence. 

Verdict  for  the  plaintifis. 
Brougham  and  Rcbinstm^  for  the  plaintiffs. 
Denman,  C.  S.,  and  ChiUy^  for  the  defendant. 


•130]  •FARRANT  r.  May  80. 

A  aheriff,  under  hji.fa.  uffainst  A,,  sells  the  goods  of  B. :  the  purchaser  is  liable  to  J9.  in  trover, 
althougn  he  has  purchased  the  goods  from  the  sheriff  at  a  public  sale. 

Trover  for  converting  the  plaintiff^s  goods. 

The  goods  in  question,  being  the  property  of  the  plaintiff,  had  been  seized  by 
the  sheriff  under  an  execution  against  Richards^  and  had  been  purchased  by 
the  defendant  at  the  sale  by  the  sheriff. 

Scarlett  contended,  that  the  defendant,  having  purchased  the  goods  from  the 
sheriff  at  a  public  sale,  was  not  liable  in  an  action  of  trover;  that  the  sale  was 
valid,  although  the  sheriff,  or  the  plaintiff  in  the  action,  at  whose  suit  the  exe« 
cution  issued,  might  be  liable  to  the  plaintiff  in  the  present  action.  Sales  by 
the  sheriff  had  been  so  much  protected,  that  even  where  the  proceedings  had 
been  set  aside  upon  a  writ  of  error  brought,  the  sale  itself  had  been  held  to  be 
valid. 

Abbott,  L.  C.  J.  The  sale  is  binding  in  those  cases  only  where  the  sheriff 
seizes  and  sells  as  directed  by  the  writ.  Here  the  authority  is  as  to  the  goods 
of  Richards  ;  but  the  sheriff  seizes  and  sells  the  goods  of  the  plaintiff,  which 
he  was  not  authorized  to  do.  If  the  sheriff,  under  an  execution  against  A,,  sell 
the  goods  of  B.,  he  is  liable  to  the  latter. 

*1S]  1  *  Scarlett  then  proposed  to  prove  that  the  plaintiff  had  leased  the  goods 
-■  in  question,  consisting  of  machinery,  to  Richards,  together  with  the  mill, 
in  which  the  machinery  was  put  up  to  be  used  in  that  mill ;  and  that,  therefore, 
the  plaintiff  could  not  recover  according  to  the  case  of  Gordon  v.  Harper,  7 
T.  R.  0,  where  it  was  held,  that  where  goods  leased  as  furniture  with  a  house, 
had  been  wrongfully  taken  in  execution  by  the  sheriff,  the  landlord  could  not 
maintain  trover  against  the  sheriff,  pending  the  lease. 

Abbott,  L.  C.  J.  The  sheriff,  aAer  he  had  seized,  might  have  transferred 
the  interest  of  Richards  in  the  goods ;  but  by  the  terms  of  the  agreement,  the 
machinery  was  demised  to  be  used  in  the  mill ;  and  I  doubt  whether,  after  the 
removal  of  the  machinery,  it  would  not  become  the  property  of  the  landlord,  in 
analogy  to  the  case  of  trees,  leased  with  the  land :  as  soon  as  these  are  severed 
from  the  freehold,  the  landlord  may  maintain  trover  against  one  who  removes 
them.  Upon  this  point,  however,  I  give  no  decided  opinion:  upon  the  first 
point  I  am  very  clear. 

Verdict  for  the  plaintiff. 

Gurnet/  and  Adolphus,  for  the  plaintiff. 

Scarlett  and  Chitty,  for  the  defendant. 


4^4  Carr  v.  Edwards.   N.  P.  1822.  [•ISS 


•GUILDHALL,  AFTER  EASTER  TERM,  8  G.  4. 


Ex  parte  LYNE. 

A  witneu  ib  not  priTileged  from  arrest  by  his  bail  on  his  return  from  giving  evidence. 

Ltne,  a  witness,  who  bad  given  evidence  in  a  cause,  was  immediately  after 
the  trial  taken  by  his  bail,  for  the  purpose  of  being  surrendered. 

Cliitty  moved  that  he  should  be  discharged,  on  the  usual  ground,  that  a  wit* 
ness  is  privileged  from  arrest  eundo  morando  et  redeundo^  but, 

Abbott,  L.  C.  J.,  held  that  this  differed  from  the  case  of  a  witness  arrested 
originally  on  mesne  process,  as  a  witness  who  had  given  bail  was  always  sup* 
posed  to  be  in  custody  of  his  bail,  even  whilst  he  was  attending  as  a  witness  in 
court ;  and  therefore,  in  the  absence  of  any  authority  to  show  that  a  witness 
under  the  present  circumstances  was  privileged  from  arrest,  declined  to 
interfere. 


CARR  V.  EDWARDS. 

A  plaintiff  who  has  laid  out  and  expended  money  at  the  request  of  the  defendant  cannot  recowr 

interest,  in  the  absence  of  a  contract  to  pay  interest. 

Assumpsit  for  money  lent  and  advanced.  The  declaration  contained  a  count 
in  indebitatus  assumpsit  for  interest. 

*The  defendant,  who  resided  in  the  country,  had,  in  the  year  1813,  ^#133 
written  to  the  plaintiff,  who  lived  in  London^  requesting  him  to  make  '- 
certain  advances,  to  take  up  his,  the  defendant's,  acceptances ;  and  the  plaintiff 
had  in  consequence  advanced  money  on  the  defendant's  account  from  time  to 
time  since.  The  plaintiff  claimed  interest  on  these  sums  from  1813;  and  the 
only  question  was,  whether  the  defendant  was  liable  to  pay  interest.  The 
plaintiff  proved  that  he  had  sent  an  account  to  the  defendant  of  the  whole  sum 
due,  including  a  charge  of  22/.  for  interest,  and  that  the  defendant  had  acknow- 
ledged the  receipt  of  this  letter,  apologizing  for  not  having  discharged  the  balance. 
In  answer  to  this,  other  letters  of  the  plaintiff's  were  read,  in  which  he  had 
stated  the  balance  due,  without  making  any  claim  for  interest. 

Best,  J.,  said,  that  he  should  leave  it  as  a  question  for  the  jury,  under  the 
circumstances,  whether  there  was  a  contract  between  the  parties  for  the  pay- 
ment of  interest;  and  whether  ihe primd  facie  evidence  to  prove  this,  afforded 
by  the  defendant's  answer  to  the  plaintiff's  letter  claiming  interest,  had  noc 
been  rebutted  by  the  evidence  on  the  other  side. 

A  juror  was  aAerwards  withdrawn  by  consent. 
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•GREW  V.  BEVAN. 

Am  having  made  a  distress  for  rent  on  premises  let  to  B.,  C,  who  had  pnrcbsssd  the  goods 
distrained  from  B,,  accepts  a  bill  of  exchange,  payable  to  the  landlord,  in  consideration  of 
his  wtthdrawinff  the  distress.    The  landlord,  knowing  that  no  rent  was  due  at  the  tim»of 

-  the  distress,  and  having  obtained  the  acceptance  by  misrepresenting  the  fact,  cannot  recover 
on  the  bill. 

Assumpsit  by  the  payee  against  the  acceptor  of  a  bill  of  exchange. 

The  plaintiff  being  the  landlord  of  certain  premises  let  to  one  Dornford^  dis* 
trained  in  January  for  a  quarter's  rent,  alleged  to  be  due  at  the  preceding 
Christmas.  The  defendant,  who  claimed  the  goods  under  a  bill  of  sale  from 
Domford^  in  order  to  get  rid  of  the  distress,  gave  the  acceptance  m  question. 

It  turned  out  in  evidence,  that  the  premises  had  been  taken  by  Dcmford  in 
the  preceding  month  of  November^  and  that  a  quarter's  rent  was  not  due  at  the 
time  of  the  distress. 

Gurney^  for  the  defendant,  objected,  that  as  the  rent  was  npt  due,  there  was 
no  consideration  for  giving  the  bill. 

Comytiy  for  the  plaintiff,  contended,  that  as  the  defendant  had  submitted  to 
the  distress  in  giving  the  acceptance,  and  the  distress  had  been  in  consequence 
withdrawn,  he  could  not  aAerwdrds  dispute  the  validity  of  that  distress. 

Best,  J.,  lefl  it  as  a  question  for  the  jury,  whether  the  plaintiff  had  not  falsely 

*1S51  ^pi^^^'^^  ^^  ^^®  defendant  that  a  quarter's  rent  was  due  at  the  *time 

-'  of  the  distress,  in  order  to  induce  him  to  give  his  acceptance ;  and  held, 

that  if  it  was  so  made  it  was  fraudulent,  and  the  defendant  was  entitled  to  their 

verdict. 

The  jury  found  for  the  defendant. 

Comyn^  for  the  plaintiff. 

Gurney  and  Thesiger^  for  the  defendant. 


GUILDHALL. 


SWINFORD  V.  GREEN. 

In  an  action  by  an  attorney  to  recover  the  costs  of  executing  a  bail-bond,  the  bond  itself  must 

be  produced. 

Assumpsit  by  an  attorney  for  business  done  in  procuring  the  execution  of  a 
bail-bond,  for  the  defendant,  and  for  other  business. 

The  bail-bond  itself  was  not  produced  ;  and 

Abbott,  L.  C.  J.,  held,  that  the  plaintiff,  in  the  absence  of  this  proof,  was 
not  entitled  to  recover  either  the  expenses  of  the  bond,  or  for  he  collateral  charges 
attending  the  execution  of  it. 
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♦ALFRED  V.  HORNE. 

A  parcel  is  delivered  hy  the  plaintiflf's  agent  at  Winheach  to  the  defendant,  to  be  carried  to  tlM 
plaintifT,  who  resides  in  London  ;  it  is  sufficient  for  the  defendant  to  prove  that  the  plaintiff 
in  London  has  received  notice  that  the  defendant  would  not  be  responsible  for  goods  exceed* 
ing  5/.  in  value,  unless  entered  and  paid  for,  without  proving  any  notice  to  the  agent  in  thft 
^untry,  especially  if  the  terms  of  the  notice  extend  to  deliveries  to  agenta  in  the  country. 

The  mere  circumstance  that  the  defendant's  agent  received  the  parcel,  after  notice  that  iti 
value  was  considerable,  does  not  amount  to  a  waiver  of  the  notice. 

This  was  an  action  of  assumpsit  against  the  defendant,  a  carrier,  for  the  loss 
of  goods. 

The  plaintiffs,  who  were  jewellers  residing  in  Londony  were  in  the  habit  of 
receiving  goods  from  an  agent  of  theirs  at  PFts^eocA,  and  the  present  action  was 
brought  to  recover  the  sum  of  23/.  and  upwards,  being  the  value  of  a  parcel  of 
coral  necklaces,  sent  by  the  defendant's  coach,  directed  to  the  plaintifis  in 
London, 

It  was  proved  that  the  parcel  in  question  was  delivered  by  the  servant  of  the 
plaintiffs'  agent  at  the  Rose  and  Crown  inn,  in  Wisbeachy  from  which  the 
defendant's  coach  set  out,  and  that  Is.  6d,  was  paid  for  the  carriage,  ant)  two* 
pence  for  the  booking.  The  parcel  was  afterwards  delivered  by  the  landlady 
to  the  coachman,  and  she  informed  him  at  the  time  that  she  believed  it  to  be  oT 
value.     The  package  was  afterwards  lost. 

On  the  part  of  the  defendant  it  was  proved,  that  the  plaintiff  had  received 
printed  notices  in  London  from  the  Golden  OrosSy  Charing  CrosSy  the  inn  from 
which  the  coach  set  out,  announcing  in  the  usual  form,  that  the  defendant  would 
not  be  liable  for  any  goods  exceeding  5/.  in  value,  unless  paid  for  accordingly, 
delivered  either  there  or  to  their  agents  in  the  country. 

It  was  contended  on  behalf  of  the  plaintiff,  that  *this  was  insufficient  r*^o7 
without  proof  that  Lefevrey  the  plaintiffs'  agent  at  Wisbeachy  had  received  ^ 
such  a  notice  ,*  but 

Abbott,  L.  C.  J.,  held,  that  it  was  sufficient  to  prove  that  the  plaintiff  him- 
self had  received  the  notice,  especially  as  the  very  terms  of  the  notice  extended 
to  the  delivery  of  goods  to  agents  in  the  country. 

It  was  then  insisted  by  the  plaintiffs'  counsel,  that  the  taking  of  the  parcel  by 
the  defendant's  agent,  after  notice  of  the  value  of  the  contents,  amounted  to  a 
waiver  of  the  notice ;  but 

Abbott,  L.  C.  J.,  was  of  opinion  that  this  circumstance  did  not  amount  to  a 
waiver ;  and  said,  that  there  was  no  case  in  which  it  had  been  decided,  that  the 
effect  of  a  notice  had  been  done  away  with  by  the  mere  circumstance  that  the 
carrier  knew  the  value  of  the  contents  of  the  parcel. 

The  plaintiff  was  nonsuited. 

Gurney  and  Comyny  for  the  plaintiff. 

Scarlett  and  Holty  for  the  defendant. 


»HOWE  V.  COOKER.  [•ISS 

Assumpsit  against  the  indorsee  of  a  bill  of  exchange.  Proof  of  notice  of  dishonour  of  the  bill 
on  the  23d,  being  the  2d  day  of  the  term,  the  memorandum  of  the  record  being  generally  of 
thfit  term,  it  seems  to  be  sufficient  for  the  plaintiff's  attorney  to  produce  the  draft  of  the 
bill,  and  to  prove  that  it  was  in  fact  filed  on  a  day  subsequent  to  the  23d. 

Assumpsit  by  the  indorsee  against  the  defendant,  as  the  indorser  of  a  pro- 
missory note.  The  note  was  dated  the  19th  day  of  AprUy  and  was  payable 
two  months  afler  date. 
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The  p1aioti#  proved  presentment  of  the  note  tot  payment,  and  the  disltonour 
of  the  note  on  the  22d  oCJune;  and  also  notice  of  the  dishonour  to  the  defend* 
ant,  by  letter,  on  the  33d  of  June. 

tt  was  objected,  on  the  part  of  the  defendant,  that  the  term  began  on  the  2Sd 
of  Tun^,  and  the  memorandum  on  the  record  was  generally  of  the  term. 

The  plaintiff's  attorney  then  proved  that  he  had  in  fact  filed  the  bill  on  the 
ItOth  of  Tttfttf,  and  he  produced  the  draA. 

Abbott,  L.  G.  J.,  was  inclined  to  the  opinion,  that  this  was  sufficient  to  show 
that  the  cause  of  action  was  complete  before  the  commencement  of  the  action ; 
bot  said  that  he  would  take  a  6ote  of  the  objection. 

Verdict  for  the  plaintiff*. 

ScarkU  and  EtpinoBse^  for  the  plaintiff*. 

Andrews^  iot  the  defendant. 


189)*WESTMINSTER  SITTINGS  AFTER  TRINITY  TERM,  3  G.  4. 


FIGES  V.  CUTLER. 

An  sction  cannot  be  supported  for  breach  of  an  agreement  to  become  a  partner  generally, 
without  proof  of  the  apecific  terms  of  the  intended  partnership. 

This  was  an  action  of  assumpsit  for  not  entering  into  partnership  with  the 
plaintiff*,  in  pursuance  of  an  agreement  to  that  effect. 

The  plaintiff*  was  a  brewer  at  Rvmsay^  in  partnership  with  one  Longstaffe^ 
and  it  was  proved  that  on  Longstaffe*s  retiring  from  business,  a  negotiation  for 
a  partnership  had  been  entered  into  between  the  plaintiff*  and  defendant ;  aiid 
evidence  was  given  tending  to  show  that  some  agreement  had  been  made  between 
the  parties,  but  it  did  not  at  all  appear  what  the  specific  terms  were. 

Abbott,  L.  C.  J.,  was  of  opinion  that  the  action  was  not  maintainable,  in  the 
absence  of  evidence  to  show  the  terms  upon  which  the  parties  had  agreed  to 
become  partners,  and  said  that  he  had  never  known  any  instance  in  which  such 
an  action  had  been  supported  without  proof  of  the  terms. 

Plaintiff  nonsuited. 

Gurney  and  Bayley^  for  the  plaintiff^. 

Scarlett  and  Qnnyn^  for  the  defendant. 


♦l40]  •SITTINGS  AT  GUILDHALL. 


HARRIS  et  al.,  Assignees  of  L ANGHORN  and  BRAILSFORD,  v.  HILL  et  A. 

An  attorney  is  not  bovnd  to  produce  a  composition  deed,  in  which  his  client  is  interested,  in  a 

suit  between  other  parties. 

As8i7Mi>8iT  by  the  plaintiff's,  as  the  assignees  of  Langhorn  and  Brailsford^ 
%ho  were  banki'upts,  against  HilU  Maintcaring^  and  Wrigkty  as  the  drawers 
•nd  acceptors  of  a  bill  of  exchange. 
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One  ground  of  defence  was,  that  Wright^  one  of  the  defendants,  was  tfot  a 
partner  with  the  rest  at  the  time  when  the  bill  was  drawn  and  accepted.  F«r 
the  purpose  of  proving  the  fact  of  partnership,  Mr.  Dumvilie^  a  solicitor,  was 
called  on  the  part  of  the  plaintiflTs.  He  had  been  served  with  a  subpomii  duces 
tecum  to  produce  a  certain  deed  of  composition  between  the  Manchester  Water* 
works  (Company  and  their  creditors.  Mr.  DumvilUy  in  obedience  to  the  writ 
oCsubpcsnay  brought  the  deed  in  his  custody,  but  demurred  to  the  producing  it; 
saying  that  he  was  solicitor  to  one  of  the  parties  to  the  deed,  and  that  he  con- 
ceived that  his  client  might  be  prejudiced  by  the  production  of  the  instrument. 

Abbott,  L.  C.  J.,  was  of  opinion  that  the  witness  vras  not  compellable  to 
produce  the  deed.     It  was  perfectly  clear  that  a  man  was  not  bound  to  produce 
his  title  deeds  to  an  estate ;  a  court  of  equity  *would  not  compel  him  to  r*!  41 
do  so.     This  was  a  composition  deed,  in  which  the  Mancfuster  Water-  '* 
works  Company  were  concerned,  and  the  same  principle  was  applicable. 

Verdict  for  the  plaintiffs,  subject  to  a  special  case  on  other  points. 

Cajfdeyy  S.  G.,  and  WUd^  for  the  plaintiffs. 

ScarieU  and  Campbell^  for  the  defendants. 


THACKRAH  et  al.  Assignees  of  GREAVES,  v.  WOOD  et  a1. 

Action  by  the  aasigiiees  of  a  bankrupt :  notice  to  a  petitioning  creditor  of  an  act  of  bankruptcy 
prior  to  the  debt  is  not  to  be  presumed,  although  the  fact  that  such  a  prior  act  was  commit* 
ted  appears  on  the  face  of  the  depositions  which  are  read  in  evidence  to  prove  the  act  of  bank- 
ruptcy on  which  the  commission  is  founded. 

Trovkr  by  the  plaintiffs,  being  the  assignees  of  Greaves^  a  bankrupt,  to 
recover  the  value  of  a  quantity  of  hops. 

No  notice  having  been  given  by  the  defendants  of  their  intention  to  dispute 
the  bankruptcy,  the  proceedings  under  the  commission  were  read  in  evidence. 

The  deposition  made  by  Copper  and  Co.,  the  petitioning  creditors,  stated  that 
the  bankrupt  was  indebted  to  them  in  a  sum  (exceeding  one  hundred  and  fifly 
pounds),  for  money  lent  and  supplied  by  them  to  Greaves  at  different  times 
between  the  23d  day  of  September^  and  the  6th  day  of  October. 

From  the  deposition  as  to  the  act  of  bankruptcy  it  appeared,  that  the  bank- 
rupt's property  had  been  seized  under  an  extent  on  the  27th  of  September^  and 
that  the  bankrupt  had  from  that  day  absented  himself  from  his  counting-house, 
his  usual  place  of  ^business.  It  also  appeared  that  on  the  8th  of  October^  ^^. .» 
a  writ  being  out  against  him,  he  had  absented  himself  from  his  dwelling-  ^ 
house,  in  order  to  avoid  an  arrest. 

On  the  part  of  the  defendants  it  was  contended,  that  the  first  act  of  bank* 
ruptcy  did  not  support  the  commission,  inasmuch  as  it  did  not  appear  that  at 
that  time  any  petitioning  creditor's  debt  existed,  the  deposition  stating  generally, 
that  the  debt  was  contracted  at  intervals  between  the  23d  of  September  and  the 
6th  of  October:  and  that  the  second  act  of  bankruptcy  was  also  insufficient,  on 
account  of  the  previous  act  of  bankruptcy;  (or  that  although  the  stat.  46  (?.  3, 
C.  135,  s.  5,  provided  that  an  act  of  bankruptcy,  prior  to  the  petitioning  ere* 
ditor's  debt,  should  not  defeat  the  commission,  yet  that  the  operatbn  of  this  act 
was  confined  to  cases  where  the  creditor  had  no  notice  of  the  previous  act  of 
bankruptcy;  but  that  in  the  present  case  the  previous  act  of  bankruptcy  was  a 
matter  of  notoriety,  and  shown  on  the  face  of  the  proceedings.     But 

Abbott,  L.  C.  J.,  said,  that  I10  could  not  presume  that  tliKB  petitioning  credit 
tors  had  notice  of  the  former  act  of  bankruptcy :  on  the  contrary,  the  presump- 
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tion  was  the  other  way ;  for  the  petitioning  creditors  bad  continued  to  supply 
the  bankrupt  with  money  afker  the  first  act  of  bankruptcy. 

MarrycM  and  Oomyn^  for  the  plaintifis. 

ScarkU  and  Campbeii^  for  the  defendants. 


♦143]  •LATHAM  et  al.  v.  STANBURY  et  al. 

A  carrier  receiTes  a  parcel  of  notes  to  be  carried  from  London  to  Dover,  under  a  contract  to 
deliver  them  the  next  day»  fire  and  robber^r  excepted ;  the  parcel  having  been  depoeiied  bv  one 
of  the  defendants  in  a  desk  at  their  office  in  LondoUf  is  missing  after  a  short  absence  ot  that 
defendant  from  the  office :  this  is  not  a  loss  within  the  exceptbns  in  the  contract. 

This  was  an  action  by  the  plaintiffs,  who  were  bankers  at  Dover ^  against  the 
defendants,  as  carriers,  to  recover  for  the  loss  of  a  parcel  containing  notes  of 
the  Union  Bank  at  Dover ^  to  the  amount  of  1340/.,  delivered  to  the  defendants 
to  be  carried  from  London  to  Dover, 

On  the  17th  of  May  1820,  Gardner^  a  person  then  in  the  Bank  of  Hoare^ 
BarneU,  and  Co.,  bankers,  London^  but  since  dead,  made  up  a  parcel,  to  be 
sent  to  the  plaintiflTs  at  Dover ^  in  the  usual  course  of  business.  There  was.no 
direct  evidence  to  show  what  the  contents  of  this  parcel  were,  as  made  up  by 
Gardner;  but  Cotton^  a  porter,  proved  that  he  brought  a  candle  to  Gardner^ 
in  order  that  he  might  seal  the  parcel,  and  that  he  saw  notes  lying  before  hini, 
and  that  in  half  an  hour  aAerwards  he  received  the  parcel  from  Gardner^  which 
he  aflerwards  took  to  the  defendants'  ofhce.  Circumstantial  evidence  was 
adduced,  in  order  to  show  that  the  notes  alleged  to  have  been  lost  were  those 
which  in  the  usual  course  ought  to  have  been  inclosed  in  that  parcel,  and  trans- 
mitted  to  the  plaintiffs.  Nothing  was  paid  with  the  parcel  on  delivery  to  the 
defendants. 

The  parcel  was  aflerwards  missing,  and  one  of  the  defendants  applied  to 

a  police  ofUcer  to  assist  in  recovering  the  property;  and  informed  him  that 

m^MM-t  *the  parcel  had  been  deposited  in  a  desk  in  the  office,  and  that  he  had 

•I   lefl  the  office  for  a  short  time,  the  key  remaining  in  the  door,  and  that 

on  his  return  the  parcel  was  gone. 

The  defendants  proved  that  a  general  notice  had  been  given  in  the  usual  form, 
signifying  that  they  would  not  be  responsible  for  any  parcel,  dec,  exceeding  bl. 
in  value,  unless  entered  as  such,  and  paid  for  accordingly.  They  also  produced 
a  number  of  receipts,  given  by  the  defendants  from  time  to  time,  upon  receiving 
parcels  to  be  carried  up  from  Dover  to  Lond&n^  in  this  form : — **  Received  of 
LaUiam  and  Co.  a  paper  parcel,  directed  to  Messrs.  Hoare^  BarneU^  and  Co., 
bankers,  London^  value  250/.,  which  we  engage  to  deliver  to-morrow,  fire  and 
robbery  excepted." 

Abbott,  L.  C.  J.,  lef\  it  to  the  jury  to  say,  1st,  Whether  the  parcel  delivered 
to  the  defendants  contained  the  notes,  as  was  alleged  by  the  plaintiffs ;  2dly, 
Whether  the  defendants  received  the  parcel  upon  the  usual  terms,  and  without 
any  special  contract:  or,  3dly,  If  they  found  a  special  contract,  whether  it  was 
a  contract  to  carry  the  parcel  as  if  insured,  or  it  was  a  special  contract  to  he 
responsible,  loss  by  fire  or  robbery  excepted.  He  observed  that  it  was  probable 
that  the  terms  on  which  parcels  were  sent  down  were  the  same  with  those  oa 
which  they  were  sent  up,  as  the  parcels  were  neve**  paid  for  separately,  but  a 
gross  sum  of  52/.  lOs.  was  paid  every  year;  and  he  advised  them,  that  if  they 
•  f  ill  ^^'^  ^^  opinion  that  *^such  was  the  nature  of  the  contract,  that  they  should 
•I  find  a  verdict  for  the  plaintiffs,  being  clearly  of  opinion  that,  considering 
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the  way  in  which  the  parcel  had  heen  dealt  with  hy  the  defendanta,  the  loss 
could  not  be  considered  as  having  been  occasioned  by  robbery  within  the  excep- 
tion in  the  contract* 

The  jury  found,  that  the  defendants  received  the  parcel  under  a  special  con- 
tract to  carry  the  notes,  and  to  be  liable,  loss  by  fire  and  robbery  excepted ;  and 
that  the  loss  was  not  by  robbery. 

Oapley^  Sol.  Gren.,  and  Denman^  ibr  the  plaintifis. 

Scariett  and  Marryatt^  for  the  delelkdants. 


YORK  SUMMER  ASSIZES,  1822. 


LANGSTROTH  v.  TOULMIN. 

A.  becomes  the  porchaeer  of  en  esttte  sold  by  the  defendtnt  at  a  public  auction,  and  si^ns  % 
memorandum  of  agreement,  in  which  he  is  described  as  the  agent  of  M,  N.  The  supposed 
principal  afterwards  repudiates  the  contract ;  and  after  notice  of  the  fact  to  the  ag^ent  of  the 
▼endor,  A.  pays  the  deposit  money,  according  to  the  conditions  of  sale.  Upon  its  turning 
out  that  the  title  is  defective,  A,  is  entitled  to  recover  the  deposit  in  his  own  name. 

This  was  an  action  of  assumpsit  brought  to  recover  the  sum  of  269/.,  which 
had  been  paid  by  the  plaintiff  as  a  purchaser  of  an  estate  sold  by  the  defendant, 
and  also  to  recover  the  expenses  to  which  the  plaintiff  had  been  put  in  investi- 
gating the  title. 

*The  premises  in  question  had  been  put  up  to  auction,  and  the  plaintiff  r*|  ja 
being  the  highest  bidder,  the  following  memorandum  of  agreement  was  '- 
signed  upon  the  conditions  of  sale : 

**  Be  it  remembered,  thnt  Stephen  Langstroth  (the  plaintiff),  as  agent  lor  and 
Ho  behalf  of /o4n  Parker ^  c^  HanleUi^  gentleman,  is  declared  the  highest  bidder 
at,  and  has  become  the  purchaser  of,  the  premises  hereby  offered  for  sale,  at 
the  price  or  sum  of  2690/. ;  tind  (he  said  Charles  Carr,  on  behalf  of  the  vendor 
and  the  said  purchaser,  do  mutually  promise  and  agree  on  their  respective  parts 
to  fulfil  and  perform  the  foregoing  conditions. 

(Signed)  Stefhbiv  Lanostroth. 

Charlbs  Carr.*^ 

The  plaintiff,  when  asked  at  the  time  of  sale  whether  he  was  acting  on  his 
6wn  account,  or  was  purchasing  for  John  Parker^  who  was  his  uncle,  and  who 
was  not  present  at  the  time  of  the  sale,  said  that  his  uncle's  name  was  to  be 
Inserted  as  the  purchaser.  Parker  afterwards  refused  to  have  anything  to  do 
with  the  contract,  but  said  that  he  should  have  no  objection  to  advance  part  of 
Ihe  purchase-money  for  his  nephew,  and  he  did  accordingly  advance  part  of  the 
deposit.  Notice  had  been  given  to  (he  de(endant*s  agent,  before  the  payment 
lif  the  deposit,  that  Parker  hnd  repudiated  the  contract.  By  the  terms  of  sate, 
the  vendor  was  bound  to  make  out  a  good  title,  and  to  deliver  an  abstract  on  a 
particular  dny  specified. 

*0n  the  part  of  the  defendant,  it  was  contended,  that  the  plaintiff  being  r*|^iw 
hy  the  terms  of  the  contract  the  mere  agent  of  Parker^  the  action  ought  •• 
to  have  been  brought  in  the  name  of  the  Inlter ;  but 
-  Abbott,  L.  C.  J.,  was  of  opinion,  that  ns  the  supposed  principal  had  repa* 
4iated  the  contract,  the  agnnt  was  bound  by  it ;  and  that  as  the  defendant's 
agent  had  received  the  deposit  after  notice  that  Parker  would  not  acquiesce  in 
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the  contract,  the  action  was  properly  brought  in  the  name  of  the  present 
plaintiff. 

A  special  count  in  the  declaration  alleged,  that  the  contract  was  made  with 
the  plaintiff  in  the  action ;  and  it  was  objected,  on  the  part  of  the  defendant, 
that  the  plaintiff  could  not  recover  damages  on  the  special  count,  on  the  ground 
of  variance,  the  contract  not  having  been  made  with  the  plaintiff  as  the  principal, 
but  as  the  agent  only. 

Abbott,  L.  C.  J.,  said  that  he  would  permit  the  plainfiflT  to  take  a  verdict 
for  si'ch  special  damage  as  the  jury  should  find ;  and  that  the  defendant  might, 
if  he  chose,  move  the  court  to  have  the  damages  reduced  to  that  extent. 

Verdict  for  the  plaintiff,  damages  307/, 

Scarlett  and  Starkie^  for  the  plaintiff. 

Raine  and  LUUedale^  for  the  defendant. 


•H8]  •BOTTOMLEY  v.  WILSON. 

Action  against  the  defendant  as  the  indoraer  of  a  bill  of  exchange,  which  he  haa  indoreed  to 
secure  a  deht  due  to  the  plaintiff  from  A,  B.  A.  B,  is  not  a  competent  witness  for  the 
plaintiff. 

A  guarantee  on  a  bill  who  is  discharged  hy  hankruptcy  from  hia  liability  on  the  bill,  is  dis> 
diarged  also  from  the  costs  of  an  action  against  the  principal. 

Assumpsit  by  an  indorsee  against  an  indorser  of  a  bill  of  exchange. 

The  bill  in  question  had  been  given  as  a  security  for  a  debt  from  A.  B.  to  the 
plaintiff. 

A.  B,  was  called  as  a  witness  for  the  defendant ;  but  it  was  objected,  that 
he  was  incompetent,  on  the  ground  that  he  would  be  liable  to  the  defendant,  if 
the  plaintiff  succeeded,  not  only  to  the  amount  of  the  debt,  but  also  for  the  costs 
of  the  present  action. 

On  the  other  side,  the  case  of  Brind  v.  Bacon,  5  Taunt.  188,  was  cited.f 

Abbott,  L.  C.  J.,  was  of  opinion  that  the  witness  was  incompetent ;  and 
intimated,  that  in  the  case  of  Brind  v.  Bacon  the  court  must  have  proceeded 
on  the  ground  that  the  costs  were  discharged  as  well  as  the  debt.j: 

t  See  the  next  note. 

t  The  marginal  note  of  that  case  was  cited  in  court,  which  states  that  "  the  gaarantee  of  a 
bill  discharged  by  bankruptcy  of  his  liability  on  the  bill,  is  not  an  incompetent  witness  in  aa 
action  on  the  bill,  by  reason  of  his  liability  to  costs  in  an  action  on  the  bill."  But  on  reference 
to  the  case  itself,  it  appears  to  have  been  decided,  as  suggested  by  his  lordship  in  the  above 
case,  on  the  sround  tnat  the  witness  being  discharged  by  the  at.  49  G.  3,  c.  121,  s.  8,  as  to 
the  bill,  was  discharged  as  to  the  costs  alto,  which  followed  the  debt.  See  Jonea  v.  Braokj 
4  Taunt.  464.  Maundrell  v.  iTeimeCf,  1  Campb.  408.  Hardwcker,  Blandtardt  1  Gow.  113. 
From  the  language  of  the  judges  in  the  case  of  Birt  v.  Kernhato^  2  East,  458,  it  seems  that  the 
*1491  ^"'^f  *"  *thtLt  case,  were  of  opinion  that  as  the  witness  was  responsiblo  either  to  the 
-'  plaintiff  or  the  defendant  for  the  sum  in  dispute,  it  made  do  difference  that  the  witness 
(who  was  called  by  the  defendant)  would,  in  case  the  defendant  failed,  be  liable  to  him,  not 
only  for  the  debt,  but  also  the  costs  of  the  action.  But  that  case,  as  well  as  thht  of  lUerton  v. 
Aiiituon,  7  T.  R.  480,  are  aupported  by  the  general  principle  as  to  the  oompeteoey  of  an  agents 
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GUILDHALL. 


SCHOOLING  et  al.,  Assignees  of  GREEN,  v.  LEE. 

A  trader  being  arrested  on  the  23d  of  Augutt^  obtains  his  liberty  upon  undertaking  to  attend 
to  execute  a  bail-bond,  but  breaks  his  word ;  and  on  the  8th  of  5^eai6er  admits  to  the  baiJiff 
that  he  was  at  home  when  the  bailiff  had  called,  and  the  trader  had  been  denied  to  him.  The 
otoiission  to  attend  to  execute  the  bail-bond  does  not  amount  to  an  act  of  bankruptcy,  and  the 
declaration  of  the  trader  on  the  8ih  is  not  admissible. 

Troves  by  the  plaintiffs,  as  the  assignees  of  Cfreenj  a  bankrupt,  to  recover 
the  value  of  a  large  quantity  of  iron,  alleged  to  have  been  sold  by  the  bankrupt 
to  the  defendant  afler  having  committed  an  act  of  bankruptcy. 

No  notice  having  been  given  that  the  bankruptcy  would  be  disputed,  the 
proceedings  under  the  commission  were  read  in  evidence. 

The  deposition  as  to  the  petitioning  creditor's  debt,  stated  a  debt  for  goods 
sold  and  delivered  between  the  I6th  and  26th  ot  August, 

The  deposition  to  prove  the  act  of  bankruptcy  was  made  by  a  sherifTs  officer, 
who  stated  that  he  arrested  Green,  the  bankrupt,  on  a  warrant  upon  a  writ,  on 
or  about  the  23d  of  August,  but  that  on  a  promise  by  Green  that  he  would 
execute  a  ^bail-bond,  he  released  him;  that  Green  did  not  attend  to  r*]eA 
execute  the  bail-bond  according  to  his  promise ;  but  that  the  deponent  '- 
called  frequently  at  his  house,  but  was  denied  by  Greenes  servants,  although 
the  deponent  believed  that  the  bankrupt  was  at  home;  that  on  the  8th  of  S^ 
timber  he  met  the  bankrupt,  and  reproached  him  with  his  breach  of  promise  in 
not  having  attended  to  execute  the  bail-bond ;  and  that  upon  that  occasion  the 
bankrupt  admitted  that  he  was  at  home  when  he  was  so  denied. 

For  the  defendant,  it  was  objected,  that,  in  the  first  place,  the  deposition  did 
not  show  that  any  act  of  bankruptcy  had  been  committed;  for  the  declaration 
of  the  bankrupt,  afler  the  supposed  act  relied  upon  as  an  act  of  bankruptcy  had 
been  committed,  was  not  admissible  evidence  to  prove  the  bankruptcy.  But 
that  if  the  circumstances  amounted  to  an  act  of  bankruptcy,  it  did  not  appear 
that  at  the  time  when  it  was  committed  a  sufficient  petitioning  creditor's  debt 
to  support  the  commissions  had  accrued ;  for  the  arrest  was  alleged  to  have 
been  on  or  about  the  2dd,  but  according  to  the  deposition,  a  sufficient  petitioning 
creditor's  debt  might  not  have  accrued  until  the  26th. 

On  the  part  of  the  plaintiffs,  it  was  urged,  that  the  declaration  made  by  the 
bankrupt  to  the  bailiff  who  had  arrested  him  fell  within  the  principle  of  that 
class  of^  cases  where  the  declarations  of  the  bankrupt,  cotemporary,  or  nearly 
so,  with  the  act  of  absenting  himself,  have  been  received  in  evidence.  And  a 
case  was  cited,  as  ruled  by  *Gihbs,  C.  J.,  where  the  declaration  made  r*|5i 
by  a  bankrupt  who  had  absented  himself  two  days  afler  his  return,  *■ 
was  received  in  evidence.     But, 

Abbott,  L.  C.  J.,  held  that  the  deposition  did  not  afibrd  primd  faci^  evU 
dence  of  an  act  of  bankruptcy  to  go  to  a  jury.  The  party  absented  himself  not 
in  order  to  avoid  a  creditor  with  whom  he  had  made  an  appointment,  but  merely 
to  avoid  the  execution  of  a  bail-bond.  There  was  no  proof  of  absence,  except 
firom  what  the  bankrupt  himself  had  said ;  and  his  declaration  being  subsequent 
to  the  act  of  bankruptcy,  was  inadmissible. 

Plaintiff  nonsuited. 

Puller  and  Wilde,  for  the  plaintiff. 

Gurney,  for  the  defendant. 
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GUTHRIE  et  a1.  v.  FISKB  et  al. 

A  B.,  being  secretary  to  the  Ntrwiek  Life  Insarance  Compeny,  and  alio  to  the  NorwiA  Fira 
Insurance  Company,  oflera  a  petition  to  the  great  seal  lor  a  commiaaion  of  bankruptcy  in 
respect  of  a  debt  due  to  himself,  the  debt  t>eing  in  fact  due  to  the  Narmdk  Fire  Insurance 
Company.  The*  affidavit  and  petition  are  not  evidence  in  an  action  by  the  assignees  under 
the  commission  against  the  N^rwidk  Life  Insurance  Company. 

An  act  of  parliament  authorizing  the  Norwidk  Fire  Insurance  Company  to  sue  in  the  name  of 
their  secretary  does  not  warrant  the  suing  out  a  commiaaion  of  bankruptcy  upon  the  petition 
of  the  secretary  as  on  a  debt  due  to  himseUL 

This  was  an  action  brought  by  the  plaintiffs  as  the  assignees  of  Savoy^  a 
^1  ')21  ^'^^''"P^  ttgt^inst  *the  defendants,  being  two  of  the  directors  of  the  NaT" 
^  wich  Life  Insurance  Company,  to  recover  the  sum  of  8448/.,  as  money 
had  and  received  by  them  to  the  use  of  the  plnintifls,  as  such  assignees. 

The  commission  had  issued  on  the  petition  of  Samuel  Bignddy  and  it  was 
proved  that  Samuel  BignoUl  was  the  secretary  of  the  Norwich  Life  Insurance 
Company,  and  also  of  the  JSbncich  Fire  Insurance  Company.  The  petition  CO 
the  lord  chancellor,  annexed  to  the  commission,  stated  that  the  bankrupt  was 
indebted  to  Samuel  Bignold  in  the  sum  orid21/.  for  goods  sold  and  delivered, 
and  money  lent.  It  was  also  proved,  that  Savoy  was  indebted  to  the  Norwich 
Fire  Insurance  Company  in  that  sum.  It  appeared  that  by  an  act  of  parliament 
the  Norwich  Fire  Insurance  Company  were  authorized  to  sue  in  the  name  of 
their  secretary.  The  plaintiffs,  in  order  to  show  that  Samuel  Bignold  was  pro* 
perly  the  petitioning  creditor,  in  respect  of  the  debt  due  to  the  Norwich  Fire 
Insurance  Company,  tendered  in  evidence  the  affidavit  of  Samuel  Bignold^  on 
which  the  petition  was  founded,  and  in  which  he  stated  that  the  debt  was  due  to 
the  Fire  Insurance  Company,  insisting  that  this  was  evidence  against  the  present 
defendants,  inasmuch  as  Samuel  Bignold^  who  made  that  affidavit,  was  secretary 
to  the  Life  Insurance  Company  as  well  as  to  the  Fire  Insurance  Company,  and 
therefore  that  the  former  company  were  bound  by  his  acts ;  but 
«l  .„i  Abbott,  L.  C.  J.,  was  of  opinion  that  the  ^evidence  was  inadmissible. 
^  The  Life  Insurance  Company  were  not  liable  in  respect  of  any  acts  done 
by  Bignoldy  except  such  as  were  done  by  him  in  the  character  of  secretary. 

It  was  then  objected  on  the  part  of  the  defendants,  that  there  was  no  proof 
of  any  debt  due  to  the  petitioning  creditor;  the  debt  proved  was  due  not  to  him, 
but  to  the  Fire  Insurance  Company;  and  although  their  act  of  parliament 
authorized  him  to  sue  for  debts  due  to  the  Company,  it  did  not  authorize  him  to 
sue  out  a  commission,  as  on  a  debt  due  to  himself. 

For  the  plaintiffs,  it  was  contended,  that  as  the  secretary  to  the  Fire  Insurance 
Company  might  bring  actions,  he  might  also  petition. 

Abbott,  L.  C.  J.  But  if  he  bring  an  action,  he  must  allege  that  he  brings 
the  action  as  secretary ;  it  would  not  be  sufficient  for  him  to  declare  in  his 
own  individual  capacity.  The  affidavit  of  debt  is  right,  but  the  petition  is 
incorrect. 

Plaintiff  nonsuited. 

Denman  and  Tindaly  for  the  plaintiffs. 

MarryaU  and  Bollock^  for  the  defendants. 
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♦WILSON  V.  TUCKER,  Administratrix,     Oct.  30. 

An  attorney  acts  for  a  client  who  adTances  money  on  the  aecurity  of  a  legacy  given  nnder 

will  to  the  borrower. 
The  attorney  is  not  justified  in  relying  upon  a  partial  extract  from  the  will  furnished  by 

client,  unless  the  latter  agree  to  take  the  responsibility  on  himself. 

t 

This  was  an  action  brought  against  the  defendant,  as  the  executrix  of  her 
late  husband,  for  negligence  by  him  as  an  attorney  in  transacting  the  business 
of  the  plaintiff. 

The  plaintiff  wishing  to  advance  the  sum  of  210Z.  to  Robert  Freihfidd^  upon 
the  security  of  a  legacy  leA  to  him  by  his  late  brother,  Francis  Freshjieldy  for 
his  own  life,  applied,  on  the  8th  of  May<t  to  the  late  Mr.  Tucker^  requesting 
him  to  prepare  the  necessary  security,  and  produced  at  the  same  time  an  official 
extract  from  Doctors*  Commons  as  from  the  will  of  the  late  Francis  Freshfiddm 
Tiie  will  was  dated  in  1608;  and  by  this  will  the  testator  devised  the  sum  of 
1000/.  to  Geldart  and  Gumey,  as  trustees,  in  trust  to  vest  that  sum  in  govern- 
ment securities,  and  to  pay  over  the  interest  to  his  brother  Robert  Freshfidd 
(the  borrower),  for  his  life,  and  after  bis  death  to  assign  the  principal  to  the  oae 
of  such  of  the  children  of  Robert  Freshfield  as  should  attain  the  age  of  twenty* 
one,  and  in  the  mean  time  to  apply  the  dividends  for  their  benefit.  On  the  next 
day  the  plaintiff  and  Robert  Fresltfield  came  together  to  Mr.  Tucker%  and  some 
explanation  was  entered  into  as  to  some  previous  incumbrances  upon  the  legacy. 
On  the  18th  of  May  the  parties  again  met;  the  drafl  of  the  deed  was  laid 
before  a  ^conveyancer  by  Mr.  TVcA^r  on  the  19th,  and  on  the  21st  the  r*^5ie 
transaction  was  completed.  '* 

It  turned  out  that  there  was-  a  clause  in  the  will  which  directed  that  the  legacy 
should  become  void  in  case  of  any  assignment  of  it  by  the  legatee ;  and  the 
Court  of  Chancery  had  on  this  ground  decided  that  the  legacy  in  question  had 
been  rendered  void. 

The  evidence  relating  to  the  transaction  between  the  plaintiff  and  Thicker 
was  contradictory.  A  witness  on  the  part  of  the  plaintiff  stated,  that  upon  the 
first  interview  between  the  parties,  the  plaintiff  requested  llccker  to  take  all 
pains  upon  the  subject,  and  to  examine  the  will  of  Francis  Freshfield;  and  the 
same  witness  also  stated,  that  afler  the  security  had  failed,  Mr.  Tucker  had 
attributed  the  failure  of  the  security  to  the  negligence  of  his  clerk  in  not  having 
examined  the  will. 

On  the  other  hand  evidence  was  given,  tending  to  show  that  the  plaintiff  had, 
upon  application  to  Mr.  Tucker^  stated  that  he  had  made  all  the  requisite  inquU 
ries  as  to  the  sufRciency  of  the  security,  and  that  he  merely  requested  Mr. 
Tucker  to  prepare  the  deed,  and  complete  the  transaction. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  defendant  was  at  all 
events  liable ;  even  supposing  the  transaction  to  have  been  as  represented  by 
the  defendant's  witnesses,  it  was  still  incumbent  on  Mr.  Tucker^  as  a  pro- 
fessional man,  to  consult  the  original  will. 

•Abbott,  L.  C.  J.,  afler  stating  the  case  to  the  jury,  observed.  The  r#|i-u 
complaint  is,  that  Mr.  Tucker  did  not  go  to  the  Commons  and  examine  '- 
the  will  itself.  I  am  of  opinion,  that  by  the  law  it  is  the  duty  of  an  attorney 
not  to  content  himself  with  a  partial  extract  from  a  will,  unless  something  pass 
between  himself  and  his  client  which  shows  that  it  is  unnecesary  to  consult  the 
original. 

His  Lordship  led  it  to  the  jury  to  decide  upon  the  credibility  of  the  witi 
on  both  sides ;  and  they  found  for  the  plaintiff. 

Damages  210/. 

Scarlett  and  Jones^  for  the  plaintiff. 

Marryattt  for  the  defendant. 
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SPROULR  V.  LEGG,     Oct.  80. 


By  a  memorandum  at  the  foot  of  a  promissory  note,  it  is  made  payable  at  a  particular  pi 
this  is  part  of  the  contract,  and  it  is  no  variance  to  allege  the  note  to  be  so  payable. 

A  declaration  on  a  promissory  note  made  in  Ireland,  alleges  it  to  be  ibr  the  payment  of  m 
much  money  sterhng,  without  alleging  of  Iri»k  currency ;  the  variance  is  fatal 

This  was  an  action  on  two  promissory  notes  given  by  the  defendant  to  the 
plaintiff. 

Tlie  notes  were  dnted  DuhHn^  March  2, 1815,  and  were  proved  to  have  been 
made  there,  and  at  the  foot  of  each  were  the  words,  "  Payable  81  Dame  Street^ 
Dublin"  The  declaration  also  alleged  that  the  sums  specified  in  the  notes 
were  so  payable. 

*1571  *^^  ^^^  ^^^  ^^  '^°  defendant  it  was  objected,  that  this  description 
•I  was  a  variance,  inasmuch  as  the  words  at  the  foot  of  a  promissory  note 
formed  no  part  of  the  contract.  And  the  case  of  Ezan  v.  Russel,  4  M.  &  S., 
was  cited. 

It  was  answered,  that  the  case  of  Exon  v.  Russet  was  founded  upon  the 
decision  by  the  Court  of  King*s  Bench,  that  a  special  acceptance  of  a  bill  pay- 
able at  a  particular  place  was  no  part  of  the  contract ;  but  that  these  decisions 
had  been  overturned  by  the  late  case  oC  Rowe  v.  Young  in  the  House  of  Lords. 

Abbott,  L.  C.  J.,  ruled  that  this  was  no  variance. 

The  declaration  alleged,  according  to  the  tenor  of  the  notes,  that  the  defendant 
promised  to  pay  so  much  money  sterling,  without  alleging  of  Irish  currency. 
It  was  objected  that  this  was  a  material  variance  according  to  the  decision  in 
Kearney  v.  King,  2  B.  &  A.  301,  inasmuch  as  by  sterling  money,  English 
money  must  be  understood. 

Abbott,  L.  C.  J.,  held  that  the  variance  was  fatal. 

Campbell,  for  the  plaintiff. 

Tintlal^  for  the  defendant. 


*1581  *^^  ^^^  ensuing  term  Campbell  moved  to  enter  a  verdict  for  the  plaintiff 
-■  on  the  two  special  counts  on  the  two  notes,  and  attempted  to  distinguish 
the  case  from  that  of  Kearney  v.  King,  on  the  ground  that,  in  the  present  case, 
the  notes  were  made  payable  at  No.  81  Dame  Street,  Dublin,  which  showed 
that  the  notes  were  payable  in  Ireland  and  in  L'ish  currency.  For  as  Dublin 
was  mentioned  in  many  public  acts  of  parliament  as  the  capital  of  Ireland,  the 
courts  would  take  judicial  notice  of  its  situation. 

But  the  Court  refused  the  rule  upon  the  same  ground  as  in  Kearney  v.  K%ng» 


HENDERSON  v.  BISE.     Od.  31. 

A.f  trafficking  in  Cdumbian  bonds,  is  not  within  the  stat.  7  G.  2,  e,  8. 

Assumpsit  on  a  speciol  agreement  by  the  defendant  to  transfer  to  the  plain- 
tiff two  Columbian  bonds  of  1000/.  each,  at  69i  per  cent,,  b<>aring  10/.  per 
cent,  interest,  and  a  quarter /^er  cent,  to  be  charged  for  commission. 

The  contract  was  proved ;  and  it  also  appeared  that  immediately  afterwards 
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Qdumlnan  bonds  rose  in  price,  and  the  defendant  refused  to  deliver  more  thaa 
one  bond. 

Marryatt^  for  the  defendant,  objected  that  the  contract  was  void  under  the 
stock -jobbing  act,  *7  G.  2,  c.  8,  s.  7,  the  plaintiff  not  having  purchased  r«|^eA 
the  stock  before  the  commencement  of  the  action.  ^ 

Abbott,  L.  C.  J.,  was  of  opinion  that  the  words  "  public  or  joint  stock" 
relate  merely  to  stock  of  this  country,  and  was  made  to  prevent  jobbing  in  the 
British  public  funds.  It  did  not  appear  what  the  nature  of  Columbian  bonds 
was :  it  was  probable  that  the  trafficking  in  such  instruments  might  be  attended 
with  as  much  mischief  as  jobbing  in  the  funds  of  this  country ;  and  it  might  be 
desirable  that  a  statute  should  be  passed  to  restrain  such  practices ;  but  an  they 
did  not  fall  within  the  statute  referred  to,  the  plaintiff  was  entitled  to  recover. 

Proof  was  given  that  the  price  of  Columbian  bonds  on  the  day  appointed  for 
the  transfer  was  89  per  cent.  And  the  plaintiff  recovered  according  to  the 
diflference  between  69^  and  89  per  cent,^  deducting  5/.  for  commission. 

Campbell  and  Adams^  for  the  plaintiff. 

MarryaU^  for  the  defendant. 


•GARNET  t;.  BALL,    Nov.  2.  [•lOO 

A,  and  B.  each  lafing  claim  to  a  horse,  A.  undertakes  to  relinquish  hia  claim,  if  B.,  who  is  in 
possession  of  the  horse,  will  make  affidavit  that  the  horse  is  his.  B.  makes  such  affidavit. 
Qu*  whether  it  be  conclusive  on  the  subject  of  property. 

Trovbr  to  recover  the  value  of  a  horse.  The  only  question  was  as  to  the 
identity  of  the  horse  in  the  defendant's  possession  with  one  which  had  been  lost 
by  the  plaintiff. 

Several  witnesses  on  each  side  were  examined  as  to  the  identity :  and  it  was 
also  proved  on  the  part  of  the  defendant  that  the  plaintiff  had  said,  that  if  the 
defendant  would  take  his  oath  that  the  horse  was  his,  he  should  keep  him ;  and 
it  was  proved  that  the  defendant  had  accordingly  made  affidavit  of  the  fact.  It 
was  urged  that  this  was  conclusive  in  favour  of  the  defendant,  and  the  case  of 
Uoyd  V.  Willan^  1  Esp.  C.  178,  cor.  Lord  Kenyon^  and  also  1  Shepp.  81, 
were  referred  to ;  but 

Abbott,  L.  C.  J.,  said,  that  considering  the  loose  manner  in  which  the 
evidence  had  been  given,  he  would  not  receive  it  as  conclusive ;  but  that  it  was 
a  circumstance  on  which  he  should  not  foil  to  remark  to  the  jury. 

The  evidence  was  left  to  the  jury ;  and  they  found  a  verdict  for  the  defendant* 

MarryaU  and  CampfM^  for  the  plaintiff. 

Gurney  and  Mannings  for  the  defendant. 

See  Steveni  and  another  v.  Tkaeker,  Peake's  C.  187.    Brajfne  v.  Brnle,  1  Lev.  240. 


•STEWART  V.  KAHLE.    Nov.  2.  [•lei 

A  spirit-broker  held  to  be  entitled  to  commission  of  half-a-erown  per  puncheon  for  putting  a 
quantity  of  rum  up  to  sale,  although  the  sale  turned  out  to  be  ineflectual. 

AssuHPSTT   tor  work  and  labour  done  by  the  plaintiff  as  broker  for  the 
defendant. 

The  plaintiff  had,  as  broker  to  the  defendant,  superintended  the  landing  of  « 
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quantity  of  rum  belonging  to  him,  and  also  the  taking  samples,  printing  cata- 
logues, and  putting  the  rum  up  to  sale  by  public  auction.  The  rum  had  not 
ocen  actually  sold,  but  bought  in  again.  A  sum  calculated  at  half-a-crown  per 
puncheon  had  been  paid  into  court ;  and  the  question  between  the  parties  was, 
whether  the  plaintiff  was  entitled  to  the  charge  of  half-a-crown  per  puncheon 
for  putting  the  goods  up  to  sale,  the  goods  not  having  been  actually  sold. 
Several  witnesses  were  examined  on  each  side  as  to  the  custom  of  the  trade :  it 
appeared  from  their  testimony  that  the  charges  made  for  attending  to  the  land- 
ing} gc^uging,  and  taking  samples  of  such  goods,  making  advertisements  and 
catalogues,  and  putting  up  to  sale,  were  by  ho  means  uniform ;  and  the  evi- 
dence, as  to  the  charges  made  for  putting  up  such  goods  to  auction,  where  the 
attempt  was  unproductive,  was  contradictory. 

It  was  lefl  to  the  jury  to  say,  whether  the  sum  of  half-a-crown /^er  puncheon 

*1621   ^^'  ^  sufficient  remuneration  for  the  attending  to  the  landing,  ^taking 

•■  samples,  &c.,  and  putting  the  goods  up  to  a  sale,  which  turned  out  to  be 

iDefiectual,  or  the  plaintiff  was  entitled  to  a  further  remuneration  for  that  business. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  5/.  25.  6e^.,  being  at  tho 
rate  of  half-a-crown  per  puncheon  for  the  expenses  of  putting  up  to  sale. 

Scarlett  and  Pollock^  for  the  plaintiff. 

MarryaU^  M  the  defendant. 


KING  V.  WILLIAMSON  and  CLAPTON.    Nov.  1. 

Practice  as  to  the  examination  of  witneasea,  when  two  defendanta  appear  by  difTerent  counael. 

This  was  a  special  action  on  the  case  (or  negligence  in  not  properly  shoring 
up  a  wall  belonging  to  one  of  the  defendants,  in  consequence  of  which  the 
building  fell  into  the  plaintiff's  wine-cellar,  and  destroyed  a  large  quantity  of 
wine  belonging  to  the  plaintiffs,  who  were  wine-merchnnts. 

The  wall  in  question  belonged  to  Williamson^  and  Clapton^  the  other  defend- 
ant, was  employed  under  him  to  manage  the  work.  The  defendonts  had 
appeared  by  different  attorneys,  and  were  defended  by  diflferent  counsel. 

Ench  of  their  counsel  cross-examined  the  plaintiff's  witnesses,  and  each 
addressed  the  jury. 

•ift*?l       *Several  witnesses  were  aflerwards   called  who  had  been  subpoenaed 
J  by  both  the  defendants ;  there  were  also  other  witnesses  who  hod  been 
subpoenaed  seporatcly  for  each. 

The  counsel  for  each  defendant  proposed  that  each  should  examine  their  joint 
witnesses  in  chief;  but 

Abbott,  L.  C.  J.,  intimated  that  one  counsel  only  ought  to  be  allowed  to 
examine  their  joint  witnesses  in  chief,  and  this  course  was  adopted. 

Verdict  for  the  plaintiffs. 

Gurney  and  Comyn^  for  the  plaintiffs. 

Onpley^  SoL-Gen.,  and  Campbell^  for  one  defendant. 

MarryaU^  for  the  other. 

3H 
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WESTMINSTER  SITTINGS,  AFTER  MICHAELMAS  TERM. 


CARLILE  V.  PARKINS.     Dec.  2. 

Aq  action  on  the  case  lies  asainst  a  eheriff  for  wilfully  and  without  any  reasonable  or  probable 
cauae  deloying  to  sell  goooa  of  the  plainiifT,  which  he  has  seixed  by  virtue  of  a  writ  of  lemri 
faciat,  The  rule  of  Court,  b}r  which  a  prisoner  after  conviction  for  a  miademeanour  is  com- 
mitted to  ffaol  in  pursuance  of  his  sentence,  ie  sufficient  evidence  to  prove  an  allegation  that 
the  plaintiff  had  been  sentenced. 

In  an  action  against  a  surviving  sheriff  of  London,  n  return  to  a  writ  directed  to  the  sheriflJa 
of  London^  purporting  to  be  the  return  of  both,  must  be  taken  conclusively  to  be  the  retam 
of  the  defendant. 

Action  on  the  case  against  the  defendant,  the  survivor  of  the  two  late  sherifls 
of  London. 

The  declaration  alleged  that  the  plaintiff,  in  Michaelmas  Term,  1819,  was 
sentenced  for  ^certain  misdemeanours  to  sufler  two  years'  imprisonment,  r#||>j 
and  to  pay  a  fine  of  1000/.,  and  to  be  further  imprisoned  till  sucn  fine  was  ^ 
paid  ;  that  for  the  purpose  of  levying  such  fine  a  writ  ot  levari  facias  was  issued 
from  the  Court  of  King's  Bench,  commanding  the  sheriffs  of  London  to  levy  the 
said  sum  of  1000/.  on  the  goods  and  chattels  of  the  piaintiif;  that  the  sherifis 
did,  in  pursuance  of  that  writ,  seize  a  great  quantity  of  the  goods  and  chattels 
of  the  plaintilT;  and  that,  although  such  goods  and  chattels  consisted  chiefly  of 
books  and  pamphlets  which,  unless  brought  to  an  immediate  sale,  would  become 
wholly  lost,  and  of  no  value,  and  although  the  sheriffs  had  taken  possession  of 
the  dwelling.house  and  shop,  in  which  the  plaintiff  had  an  advantageous  interest, 
to  wit,  a  term  for  seven  years;  and  although  it  was  the  duty  of  the  sheriffs  to 
have  disposed  of  such  goods  and  chattels,  yet  that  they,  maliciously  intending 
to  cause  the  plaintiff  to  be  imprisoned,  &c.,  had  neglected  to  sell,  &c. 

The  second  count  charged  the  sheriffs  with  not  having  sold  the  goods  within 
a  reasonable  lime.     The  dentin  ration  also  contained  several  other  counts. 

The  rule  of  Court,  stating  the  sentence  and  commitment  of  the  plaintiff,  was 
read,  as  also  was  the  levari  facias,  and  the  return  of  the  sheriffs,  from  which 
it  appeared  that  they  had  seized  and  sold  goods  of  the  plaintiff's,  to  the  amount 
of  54/.  7s, ;  and  that  they  had  also  seized  other  goods  and  chattels  of  plaintiff 
specified  in  an  inventory  ^annexed  to  the  return,  the  value  whereof  was  r#|Ae 
unknown  to  them,  and  that  those  goods  and  chattels  remained  in  their  ^ 
hands  to  be  disposed  of  as  the  Court  should  direct. 

The  goods  and  chattels  contained  in  the  inventory  consisted  of  books  and 
pamphlets,  among  which  were  "Pa/w^r's  Principles  of  Nature,"  "The  Re- 
publican," "  Faine^s  Rights  of  Man"  nnd  "  Age  of  Reason,"  "  Slierwin^B 
Political  Register,"  "The  God.  of  the  Jeics  unveiled,"  &c. ;  there  were  also  a 
few  copies  of  "  Wafson'^a  Apology  for  the  Bible."  The  inscription  of  the 
"  Temple  of  Reason"  was  exhibited  in  the  plaintifTs  shop,  and  the  words  "Office 
of  the  Republican  and  Deist"  were  exhibited  on  the  outside. 

It  was  objected  that  it  was  incumbent  on  the  plaintiff  to  prove  the  judgment 
of  imprisonment  by  the  production  of  the  record,  or  of  an  examined  copy ;  but 

Abbott,  L.  C.  J.,  was  of  opinion,  that  the  rule  of  Court  was  sufficient  evidence 
to  prove  the  sentence  of  imprisonment  as  alleged. 

It  was  also  objected,  that  an  action  of  this  nature  was  not  maintainable  against 
the  sheriff  for  neglecting  to  sell ;  that  the  proper  mode  of  proceieding  would  have 
been  to  apply  to  the  Court  for  a  writ  of  venditioni  exponas^  and  the  dictum 
of  Lord  Mansjield,  Cowper,  400,  was  cited.  It  was  also  objected,  that  at  all 
evenip  it  w«is  necessary  *to  prove  that  the  defendant  had  acted  maliciously,  re|  aa 
anu  with  a  view  to  injure  the  plaintiff;  but  '- 
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Abbott,  L.  C.  J.,  was  of  opinion,  that  if  the  slieriff  wilfully  forbear  to  sell 
for  an  unreasonable  time,  with  a  view  to  injure  a  defendant,  an  action  is  main* 
tainable.  Whether  he  had  done  so  or  not  in  the  present  instance,  was  a  question 
for  the  jury. 

On  the  part  of  the  defendant  it  was  proposed  to  show  that  the  present  defend- 
ant had  given  no  authority  whatsoever  to  the  secondary  to  act  for  him ;  and 
that,  on  the  contrary,  he  had  absolutely  dissented  from  his  appointment ;  and  it 
was  therefore  insisted  that  he  could  not  be  responsible  for  his  acts  as  those  of 
his  bailiff.  No  evidence  had  been  given  to  prove  any  authority  from  the  defend* 
ant;  but 

Abbott,  L.  C.  J.,  was  of  opinion,  that  the  return,  as  by  both  sheriffs,  was 
conclusive  upon  this  point ;  and  that,  if  in  fact  it  was  not  the  return  of  either  of 
them,  application  ought  to  have  been  made  to  take  the  return  off  the  file. 

The  defendant's  counsel  then  addressed  himself  to  the  jury,  insisting  that  no 
proof  had  been  given  of  any  malice  m  the  part  of  the  defendant ;  and  that  the 
delay,  considering  the  well  known  illegality  of  some  of  the  works  seized,  and 
*1671  ^^^  *great  degree  of  suspicion  which,  under  the  circumstances,  attached 
•■  to  many  of  the  others,  was  not  unreasonable,  especially  as  the  defend* 
ant  would  have  been  himself  criminally  responsible  for  selling  such  as  were 
libellous. 

Abbott,  L.  C.  J.,  aAer  stating  the  nature  of  the  pleadings  to  the  jury, 
observed, — It  has  been  objected  that  the  action  is  not  maintainable ;  but  1  am 
of  opinion,  that  if  the  sheriff  wilfully  delays  to  sell  for  an  unreasonable  time,  he 
is  liable.  If  he  abstain  from  pursuing  the  course  of  his  duty,  without  any 
reasonable  cause  for  the  deviation,  he  is  liable  to  an  action ;  but  if  there  be  a 
reasonable  and  probable  cause  for  what  he  does,  he  is  not  responsible :  this  I 
take  to  be  the  law.  Af\cr  stating  the  evidence,  his  Lordship  added, — no  man 
can  have  an  action  against  another  for  not  selling  that  which  is  libellous ;  the 
law  considers  it  to  be  of  no  value.  Some  of  these  books,  it  is  clear,  are  not 
libellous,  as,  for  instance,  the  "  Apology  for  the  Bible  ;*'  but  this  is  a  book 
which  has  not  been  depreciated  by  the  delay ;  it  would  sell  as  well  now  as  then. 
Considering  the  circumstances  of  the  case,  it  was  certainly  incumbent  on  the 
defendant  to  use  great  caution.  If  you  are  of  opinion  upon  this  evidence  that 
the  sheriffs  were  guilty  of  delay,  without  any  reasonable  or  probable  cause,  you 
ought  to  find  for  the  plaintiff.  If,  on  the  other  hand,  you  are  of  opinion  that 
*1681  ^^^^  ^^^  reasonable  and  probable  cause  for  not  selling  *up  to  the  present 
•I  time,  you  should  find  for  the  defendant. 

Verdict  for  the  plaintiff,  damages  Is, 

Scarlett  and  Evans^  for  the  plaintiff. 

Cooper  and  Ardiboldf  for  the  defendant. 


SCOTT  V.  WAITHMAN  et  al.    Dec.  8. 

In  an  setkin  against  a  aheriflT  for  taking  insufficient  sureties  upon  a  npUvm  bond  where  the 
defendant  produces  the  bond  in  pursuance  of  notice,  which  purports  to  have  been  duly  executed 
and  attested,  it  seems  to  be  unnecessary  to  prove  the  execution  of  the  bond  by  means  of  the 
attestin^^  witness. 

It  is  sufficient  on  the  part  of  the  sheriff  to  show  that  the  sureties  were  apparently  persons  of 
responsibility,  although  they  were  not  actually  such,  unless  it  appear  tiiat  the  sheriff  had 
notice  of  the  fact,  or  neglected  the  means  of  information  within  nis  power,  and  did  not  act 
under  the  circumstances,  and  considering  the  information  which  he  had,  with  m  raaaonable 
degree  of  caution.  .    r  u  • 

The  general  reputation,  os  to  the  want  of  credit  of  the  sureties  in  the  neighbourhood  of  their 
residences,  is  evidence  against  the  defendant. 

The  defendant  (in  case  of  sureties)  is  liable,  if  either  of  the  sureties  be  insoflkient. 
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Action  on  the  case  against  the  defendants,  late  sherifis  ofMidcUetez^  for  taking 
insufficient  sureties  in  replevin. 

Notice  had  been  given  to  the  defendants  to  produce  the  bond, and  it  was  produced 
accordingly.  On  the  production  of  the  bond,  it  appeared  that  the  execution  of 
the  bond  had  been  attested  by  a  suliscribing  witness.  It  also  appeared  that  upon 
inquiry  made  on  behalf  of  the  plaintiff,  whether  any  replevin  bond  had  been 
executed,  the  original  bond  had  been  shown  to  the  plaintiff's  agent,  *and  r#|gg 
that  a  copy  of  the  bond  had  been  delivered  to  him.  ■- 

It  was  objected  on  the  part  of  the  defendant,  that  it  was  incumbent  on  Xhp 
plaintiff  to  prove  the  execution  of  the  bond  in  the  usual  way,  by  calling  the 
attesting  witness. 

On  the  other  hand  it  was  insisted,  that  as  the  bond  came  out  of  the  possession 
of  the  sheriff,  whose  duty  it  was  to  take  a  replevin  bond,  it  must  be  taken  aa 
against  him  to  have  been  properly  executed,  especially  as  it  was  the  bounden 
duty  of  the  sheriff  to  take  care  that  such  a  bond  was  executed. 

Abbott,  L.  C.  J.,  was  of  opinion,  that  under  these  circumstances  it  was 
unnecessary  to  call  the  subscribing  witness,  and  that  as  against  the  sheriff  it 
must  be  taken  to  be  a  valid  bond. 

It  appeared  in  evidence  that  Hine^  one  of  the  sureties,  was  an  officer  in  the 
Customs,  at  a  salary  of  4^.  per  day,  and  that  he  also  let  lodgings.  The  princi- 
pal question  was,  as  to  the  sufficiency  o^  MaJjerley^  who  was  a  coachmaker.  It 
appeared  that  he  had  usually  a  very  considerable  stock  of  carriages  upon  his 
premises;  but  that  in  1819  he  had  compounded  with  his  creditors,  that  in  1820 
he  had  been  arrested  on  mesne  process  for  the  sum  of  60/.,  and  that  other  writs 
against  him  had  passed  through  the  sheriffs'  hands. 

Several  witnesses  were  also  called,  who  stated  that  he  was  generally  reputed 
to  be  in  bad  credit  in  the  neighbourhood  where  he  lived. 

^MarryaUy  for  the  defendant,  insisted  that  the  sheriff  was  not  bound   r#]*A 
to  warrant  the  sufficiency  of  the  bail ;  that  it  was  sufficient  for  his  ^ 
defence   to   show  that  they  were  apparently  responsible   persons,  and   cited 
Hindle  v.  Blades^  5  Taunt.  225.     And  also,  that,  in  the  present  instance,  one 
of  the  sureties  at  all  events  appeared  to  be  responsible. 

Abbott,  L.  C.  J.,  was  of  opinion  that,  unless  the  sheriff  used  reasonable  dis* 
cretion  in  the  discharge  of  his  duty,  he  was  liable  to  an  action  if  either  of  the 
sureties  turned  out  to  be  insufficient.  The  principal  question  in  the  present 
case  was,  as  to  the  responsibility  of  Maberley.  He  assented  to  the  law  as 
stated,  that  the  sheriff  was  justified  in  taking  a  person  as  surety,  who  appeared 
to  the  world  to  be  a  person  of  responsibility ;  but  that  if  he  actually  knew  that 
the  party  was  not  responsible,  or  if,  having  the  means  in  his  power  of  informing 
himself  upon  the  subject,  he  neglected  to  use  them,  then,  notwithstanding 
appearances,  he  took  the  consequence  upon  himself,  and  was  responsible,  in  the 
event  of  the  surety  being  in  reality  insufficient.  AAer  commenting  upon  the 
evidence,  his  Lordship  informed  the  jury,  that  if  they  thought  the  sheriffs  had 
acted  reasonably  and  faithfully  in  taking  these  persons  as  sureties,  they  ought 
to  find  for  the  defendants  ,*  but  that  if  the  jury  were  of  opinion  that  the  sheriffs, 
considering  the  information  which  they  actually  had  from  the  writs,  which 
passed  through  their  hands,  and  that  they  might,  by  inquiry,  have  learned 
more,  had  *not  acted  with  a  reasonable  degree  of  caution,  they  ought  to  r#|».| 
find  a  verdict  for  the  plaintiff.  As  the  ve^ict  in  the  replevin  suit  was  ^  ' 
merely  for  a  return  of  the  goods,  the  jury  could  not,  in  their  verdict,  exceed  the 
value  of  the  goods. 

Verdict  for  the  plaintiff,  damages  70/. 

Scarlett  and  HoUy  for  the  plaintiff. 

Marryatt  and  Andrews^  for  the  defendants. 
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Lady  BRANSCOMBE  v.  BRIDGES  et  al.    Dee.  6. 

A  leMM  declares  against  his  lessor  in  ease  for  distraining  alter  a  tender  of  the  rent  dne,  and 
also  in  a  second  count  for  sn  excessive  distress.  1'he  lessee  may  proceed  on  the  second 
count  after  proof  that  the  lessor  distrained  after  a  tender  of  the  aum  due  for  rent. 

Action  on  the  case.    The  first  count  alleged  that  the  defendants  distrained 

open  the  goods  of  the  plaintilT  their  tenant,  after  a  tender  of  the  sum  of  ten 

guineas  due  in  respect  of  rent.   The  second  count  was  for  an  excessive  distress, 

alleging  that  the  sum  of  ten  guineas  was  due  from  the  plaintiff,  as  tenant  of  cer- 

ain  lodgings,  to  the  defendants  as  landlords. 

The  plaintiff  gave  evidence  of  a  tender  of  the  sum  of  ten  guineas,  and  also 
gave  evidence  of  a  subsequent  seizure  of  goods,  under  a  distress  by  the  defend- 
ants, of  the  value  of  between  30/.  and  40/. 

Cbpleyy  Sol.  Gren.,  for  the  defendants,  objected  that,  upon  this  evidence,  it 
*1721  ^PP^^i^^  ^^^'  ^^  *  plaintiff  had  mistaken  her  form  of  action,  and  that 
•I  she  ought  to  have  declared  not  in  case,  but  in  trespass ;  for,  aAer  a  ten- 
der of  the  rent  due,  the  defendants  were  mere  trespassers  in  seizing  the  goods. 

Gurney^  for  the  plaintiff,  contended,  that  at  all  events  the  plaintiff  might 
waive  the  trespass,  and  proceed  for  the  consequential  damage. 

Abbott,  L.  C.  J.,  was  of  opinion  that  the  plaintiff  might  still  proceed  upon 
the  second  count ;  but  said,  that  he  should  inform  the  jury  that  the  plaintiff 
could  not  recover  on  the  first  count. 

The  jury  found  a  verdict  for  the  plaintiff  on  the  second  count,  damages  5/. 

Gurney  and  Jeremy^  for  the  plaintiff. 

Cdpleyy  Sol.  Gren.,  and  Chitty^  for  the  defendants. 


JOHNSON  V.  HILL.    Dec.  7. 

A,,  under  colour  of  a  legal  proceeding,  having  wronafullf  seized  the  horse  of  £.,  takes  it  to  aa 
inn,  where  it  is  kept  for  several  days.  C,  the  wndlord,  refuses  to  deliver  up  the  horse  to 
B.  upon  a  demand  made  soon  after  the  delivery  to  him,  but  a  few  days  afterwards  oflers  to 

K've  up  the  horse  to  B.  on  being  paid  the  sum  of  lOf .  for  the  keep.    C.  has  a  lien  upon  the 
nrse  for  the  keep,  unless  be  knew  that  A.  was  a  wrong-doer  in  seizing  the  horse. 

Trover  for  a  cart  and  horse. 

It  appeared  that  as  the  servant  of  the  plaintiff  was  driving  his  cart  in  the 
*l7ai  i^^igh^urhood  oC*Highgate^  the  name  of  the  plaintiff  having,  by  acci* 
•I  dent,  fallen  from  the  cart,  a  person,  of  the  name  of  Pritchard^  took  the 
cart  and  horse  to  an  inn  kept  by  the  defendant  in  the  neighbourhood.  PriUhard 
had  some  refreshment  at  the  defendant's  house,  and  directed  the  horse  to  he 
put  in  the  defendant's  stable.  He  then  sent  the  plaintiff's  servant  to  his  master 
with  a  note,  requiring  the  payment  of*  the  sum  of  40s.  for  not  having  his  name 
on  the  cart.  The  servant  returned  with  a  refusal,  and  demanded  the  horse 
and  cart,  both  from  Priichard  and  also  from  the  defendant  separately,  but  they 
both  refused  to  give  up  the  cart  and  horse.  A  few  days  afterwards  the  partiesi 
appeared  before  a  magistrate  upon  a  complaint  lodged  by  Pritchatd^  for  not 
having  the  owner's  name  upon  the  cart,  and  the  complaint  was  dismissed,  and 
the  defendant  ofiered  to  restore  the  horse  and  cart  to  the  plaintiff  on  being  paid 
the  sum  of  IOj.  for  the  keep  of  the  horse  up  to  that  time.  This,  however^  the 
plaintiff  refused  to  pay,  and  afterwards  brought  the  poeseot  actioUt  without  aay 
tender  in  respect  of  the  keep  of  the  horse. 

Vol.  III.— 81  3  H  * 
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On  the  |Mirt  of  the  plaintifT  it  was  insisted  that  the  defendant  had,  under  the 
circumstances,  no  lien  on  the  horse  for  the  charge  of  keeping  him.  Prilchard 
was  a  wrong-doer  in  seizing  the  horse  and  cart,  as  the  highway  act  did  not 
authorize  any  seizure  for  omitting  to  place  the  owner's  name  on  *a  cart,  r%jjM 
and  the  defendant  was  equally  a  wrong-doer  in  detaining  the  property.     ^ 

Scarlett^  for  the  defendant,  insisted,  that  he  was  entitled  to  he  paid  fbr  the 
horse's  keep,  notwithstanding  any  illegality  on  the  part  of  Prilchard,  It  had 
heen  held  by  all  the  judges,  that  even  in  the  case  where  a  robber  had  brought 
a  horse  which  he  had  stolen,  to  an  inn,  the  innkeeper  was  entitled  to  receive 
compensation  from  the  owner  before  the  latter  could  insist  on  a  re-delivery  to 
himself. 

Abbott,  L.  C.  J.,  said  that  he  hnd  no  doubt  as  to  the  law  as  stated ;  but  that 
the  question  was,  whether  the  defendant  knew,  at  the  time  when  ihe  horse  was 
delivered  into  his  custody,  that  Prilchard  was  not  the  owner  of  the  property, 
but  a  mere  wrong-doer ;  if  he  knew  that  fact,  he  made  himself  a  party  to  the 
wrongful  act  of  Prilchard^  and  could  not  insist  on  any  recompense  for  keeping 
the  horse. 

The  defendant's  counsel  then  addressed  the  jury,  insisting  that  there  was  do 
sufficient  evidence  to  show  that  the  defendant  was  at  all  cognizant  of  the  pre- 
vious circumstances. 

Abbott,  L.  C.  J.,  lefl  it  to  the  jury,  according  to  the  opinion  already  given, 
to  say,  whether  they  could  infer  a  knowledge  on  the  part  of  the  ^defend-  r^i^K 
ant  that  Prilchard  was  a  wrong-doer,  there  being  no  direct  evidence  of   '- 
the  fact. 

Verdict  for  the  plaintiff,  damages  ItL 

MarryaU  and  Platt^  for  the  plointiC 

Scarlett  and  ChiUy^  for  the  defendant. 


ARCHER  V.  BAMFORD.     Dec,  10. 

It  is  no  defence  by  an  acceptor  of  a  bill  of  exchange  that  he  has  been  impoeed  upon  in  the  con- 
tract, in  reapect  of  whicli  the  acceptance  waa  given  by  the  drawer  ot  the  bill,  and  that  the 
plaintiff,  an  indorsee,  was  privy  to  the  fraud,  where  he  haa  not  wholly  repudiated  th« 
contract  oa  discovering  the  imposition,  but  still  retains  possession  of  premises  under  that 
Mmtract. 

Assumpsit  by  the  plaintiff  as  the  indorsee  of  a  bill  of  exchange,  against  the 
defendant  as  the  acceptor. 

The  bill  in  question  was  drawn  by  Thonuis  Greag  on  the  defendant  for  the 
sum  of  200/.,  payable  to  the  order  of  the  drawer,  and  by  him  indorsed  to  the 
plaintiff. 

The  plaintiff  having  given  the  usual  proof  to  establish  a  primA  facie  case,  it 
was  insisted  on  the  part  of  the  defendant  that  the  transaction  originated  in  ^ 
fraud  practised  upon  the  defendant  by  Thomas  Greag  the  drawer,  to  which 
the  plaintiff  was  privy. 

ft  appeared  that  n  person,  of  the  nanus  of  Holmes^  having  mortgaged  some 
property  to  the  extent  of  400/.,  had  aAerwards  again  mortgaged,  or  at  least 
pretended  to  have  mortgaged,  the  same  to  Greag  for  the  sum  of  800/. ;  and 
that  the  same  premises  were  also  subject  to  the  payment  of  an  ^annuity  r*|«tf 
for  life  of  the  amount  of  30/.  Greag  had  assigned  his  mortgage  to  l> 
trustees  for  the  benefit  of  his  creditors,  but  ailcrwards  procured  the  deeds  from 
a  trustee  upon  an  undertaking  to  procure  50/.  to  the  trustees  by  the  sale  of 
the  mortgage. 

The  defendant  was  at  that  time  a  creditor  of  H6lma*s  upon  a  judgment  tp 
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Hm  amdtttit  of  360/. ;  afid  Greag,  by  the  representationd  tvbich  he  made  as  to 
the  value  of  the  property,  which  aAerwards  turned  out  to  be  false,  and  by 
agreeing  to  oontfider  Holmes^a  debt  to  the  <*^fendant  as  part  payment  of  ihe 
]»urchase*mofiey  on  the  sale  of  the  mortgage,  prevailed  on  the  defendant  to 
purchase  it|  and  the  brli  in  question  was  accepted  by  the  defendant  in  part  pay- 
txlent  of  the  femaiudef  of  the  purchase-money.  The  defendant  received  *}ie 
deeds,  and  afterwards  took  possessioti  of  some  copperas  works,  part  of  the 
mortgaged  premises,  upon  paying  the  sum  of  100/.,  part  of  the  sum  of  400/., 
for  which  the  premises  had  been  originally  mortgaged.  The  whole  of  the 
premises  were  afterwards  put  up  to  sale  by  the  assignees,  under  a  commission 
of  bankrupt  against  Holmes. tind  the  original  mortgagee,  when  it  appeared  that 
Ihe  real  value  of  the  premises,  clear  of  incumbrances,  did  not  exceed  650/. 

The  counsel  for  the  defendant  were  proceeding  to  examine  witnesses,  in  order 
to  show  the  plaintiflf's  privity  in  the  transaction ;  but 

Abbott,  L.  C.  J.,  was  uf  opinion,  that  inasmuch  as  the  defendant  had 
not  repudiated  the  contract,  but  had  retained  the  possession  of  part  of  the 
^l??!  ^premises,  and  as  consequently  the  consideration  had  not  wholly  failed, 
^  it  was  impossible  to  say  that  the  bill  was  utterly  void.  It  could  not  be 
BO  considered  tinless  the  transaction  itself  were  wholly  void,  and  the  defendant 
himself  had  given  validity  to  the  transaction  by  keeping  possession.  The  de» 
iendant  had,  no  doubt,  been  imposed  upon ;  and  if  he  had  repudiated  the  con- 
tract, he  might  probably  have  resisted  the  present  action ;  but  as  he  had  taken 
a  different  course  by  adhering  to  the  contract,  he  could  not  make  any  efRcient 
defence  in  a  court  of  law.  His  Lordship  having  advised  the  jury  to  that  effect, 
they  found  a  verdict  for  the  plaintiff,  damages  2091, 

Gaselce  and  George^  for  the  plaintiff. 

Gurney  and  ChiUy^  for  the  defendant. 

8ee  Zewtt  t.  Cof^m^e.  S  Taunt,  d.  where  a  bill  having  been  given  as  the  price  of  a  horas 
fraudulently  aold  under  a  warranty,  the  breach  of  the  warranty  was  held  to  be  a  bar  to  an  action 
on  the  bill,  the  defendant  havins  tendered  back  the  hone.  See  Mogridge  v.  /Met,  14  £att, 
484.    3  Campb.  38.    Ledget  v.  £»en,  Peake*s  C.  38. 


•178]  •LACON  V.  HIGGINS, 

A»»ump»it  ibr  jioods  aold  and  delivered,  and  plea  of  coverture.    If  the  plaintiff  elect  to  begin, 

he  inuat  go  into  his  whole  case.    But  if  the  defendant  admit  the  whole  debt,  he  is  entitled  t» 

beffin. 
The  law  of  Ftane4  aa  to  marriage  proved  by  the  production  of  a  book,  purporting  to  contain 

the  Code  of  Prance,  and  proved  by  oral  teatimonv  to  contain  the  law  of  France,    The  ho6k, 

purporting  to  have  been  published  at  the  Royal  Printins  Office,  which  was  (according  to  th« 

statement  of  the  witness)  authoriited  to  print  the  laws  ot  France  b^  the  government. 
The  articles  of  the  law  of  France  which  prescribe  the  forms  essential  to  marriage,  but  which 

do  not  annul  a  marriage  in  fact,  for  non-observance  of  auch  forma,  are,  it  seems,  to  be  con« 

sidered  as  merely  directory. 
But  parol  evidence  is  admissible  to  show  that,  by  the  law  of  France^  a  marriage  in  fact,  without 

observance  of  the  requisites  prescribed  by  the  law  of  France^  is  void. 
A,  B.f  on  the  arrest  of  the  defendant  on  wuanenroeeee  in  the  action,  depoaita  a  aum  of  motie^ 

viritb  the  sheriff  in  lieu  of  bail,  according  to  the  stat.  4'i  G.  3,  e.  46.    By  a  rule  of  Court  it  w 

directed  that  this  money  shall  abide  the  event  of  the  suit.    A.  B.  is  an  incompetent  witneaa 

for  the  defendant. 
One  who  has  deposited  money  with  the  sheriff  in  lieu  of  bail,  under  the  stat.  43  G,  3,  it.  46, 

which,  by  rule  of  Court,  is  to  abide  the  event  of  the  suit,  is  not  a  competent  witneaa  for  the 

defendant. 

AssiTMPsrr  to  recover  the  sum  of  416/.,  the  amount  of  millinery  alleged  to 
havo  heev  supplied  to  the  defendant,  Mrs.  Higgins.  The  only  plea  was  the 
coverture  ^f  the  defendant,  on  which  issue  was  joined. 
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On  the  question  arising,  whether  the  plaintiff's  or  defendant's  cout  jel  were 
entitled  to  begin, 

Abbott,  L.  C.  J.,  intimated,  that  as  the  plaintiff  had  to  prove  the  amount  of 
the  damages,  his  counsel  was,  if  he  elected  to  do  so,  entitled  to  begin;  but  that 
if  he  began,  he  must  go  into  the  whole  of  his  case  relating  to  the  coverture. 

Copley^  Sol. -Gen.,  on  the  part  of  the  defendant,  then  agreed  to  admit  that 
the  goods  had  been  delivered  to  the  amount  claimed,  and  was  then  permitted  to 
open  the  case  on  the  part  of  the  defendant. 

^Evidence  was  afterwards  adduced  on  the  part  o^  the  defendant  to  show  r«279 
that,  about  five  years  ago,  she  then  being  the  widow  of  one  Isaacs^  met  '- 
with  Mr.  Henry  Higgins  at  Faris^  and  that  afler  being  for  some  time  acquainted 
they  went  to  VersaiUes  for  the  purpose  of  being  married.  A  witness  of  the 
name  of  Everard  was  called,  who  stated  that  he  was  present  at  VersaiUes  when 
the  marriage  between  the  defendant  and  Mr.  Henry  Higgins  was  celebrated  by 
a  Protestant  priest  of  the  name  of  Sullivan,  He  was  generally  reported  to  he 
a  priest,  and  wore  the  habit  of  one  at  the  time  of  the  marriage.  No  other  wit- 
ness was  present  except  nfemme  de  chambre  in  the  service  of  the  defendant  of 
the  name  of  Simond;  some  written  document  was  then  made  relating  to  the 
marriage,  and  signed  by  the  parties,  and  this  was  delivered  to  Simond^  who 
aAerwards  married,  and  whose  subsequent  residence  could  not  be  ascertained. 
The  defendant  and  Mr.  Henry  Higgins^  who  was  an  Irish  attorney,  had 
cohabited  as  husband  and  wife  at  Paris  for  about  a  year  afler  the  marriage, 
and  aflerwards  in  Ireland^  and  bad  been  visited  as  such  by  persons  of  both 
sexes  of  great  respectability. 

It  was  contended  (inter  alia)  on  the  part  of  the  plaintiff,  that  even  admitting 
the  statement  of  the  witness  as  to  the  celebration  of  the  n>arriage  ceremony  to 
be  true,  it  did  not  amount  to  a  valid  and  legal  marriage  according  to  the  then 
existing  law  of  France.  In  order  to  establish  the  law  of  ^France  in  r«|gQ 
relation  to  marriages,  a  witness  was  called,  who  was  the  French  vice*  ^ 
consul  here,  who  produced  a  book  which  he  said  contained  the  French  code  of 
laws  upon  which  he  acted  at  his  office.  He  stated  that  there  was,  in  Paris^  an 
office  for  the  printing  of  the  laws  of  France^  called  the  Royal  Printing  Office, 
where  the  laws  were  printed  by  the  authority  of  the  Frefich  government.  The 
book  itself,  which  not  only  contained  a  body  of  French  laws,  but  also  a  com* 
mentary  upon  them,  for  the  use  o^  students,  by  M.  Sir€e^  purported  to  have 
been  printed  at  that  office,  and  to  contain  a  copy  of  the  constitutional  charter  of 
France,  The  witness  also  stated,  that  this  book  would  have  been  acted  upon 
in  any  of  the  French  courts. 

On  the  part  of  the  defendant  it  was  insisted,  that  this  evidence  was  insufficient 
to  warrant  the  reading  of  the  French  ordinances,  in  relation  to  marriage,  from 
that  book.  It  was  very  possible  that  the  book  might  be  receivable  in  the  courts 
oi  France  as  evidence  of  the  known  law  there,  in  the  same  manner  as  printed 
copies  of  the  statutes  are  used  in  the  courts  in  this  country ;  but  this  would  not 
make  them  admissible  evidence  elsewhere :  as  the  code  of  French  laws  was  a 
written  code,  a  copy  of  that  code  examined  with  the  original  ought  to  be  proved. 

On  the  other  hand  it  was  insisted,  that  the  book  produced,  coupled  with  the 
parol  testimony  *of  the  witness,  was  sufficient.  And  the  case  of  The  r*^a« 
King  V.  PicUm^  was  cited  (by  Flannagan^  as  amicus  airia)^  where  ■- 
the  law  of  Spain  was  established  by  similar  evidence.  Upon  that  occasion 
books  were  produced  from  an  English  library,  which  were  proved  by  a  witness, 
conversant  with  the  law  of  Spain^  to  be  books  of  authority  in  the  courts  of 
Spain^  and  were  then  permitted  to  be  received  as  evidence  of  the  law  of  Spaiiu 

Abbott,  L.  C.  J.,  at  first  doubted  whether  it  was  not  necessary  to  prove  tht 
written  law  of  F^ance^  by  means  of  an  examined  copy  of  the  original  charter 


1 30  Howell's  8tat«  Trials,  514,  H  teq.    2Vof«.  That  the  obj«ctk>n  in  that  case  smibs  Is 
ksvs  been  waivsd.    Ih.  494. 
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but,  upon  the  authority  of  the  case  cited,  said,  he  would  aimit  the  book  as 
evidence. 

The  book  was  then  received,  and  the  plaintiflfs  counsel  relied  upon  lib.  tit. 
zi.  cap.  8,  and  the  following  articles  in  the  Code  Civile : 

"  Art.  6S, — Before  celebration  of  marriage,  the  officer  of  the  civil  state  shall 
make  two  publications  at  eight  days'  interval,  on  Sunday^  before  the  door  of 
the  town-hall.  Such  publications,  and  the  act  of  them  to  be  drawn  up,  shall 
set  forth  the  prenomens,  names,  professions,  and  domiciles  of  the  future  couple ; 
their  state,  either  of  full  age  or  minority,  and  the  prenomens,  names,  professions, 
«l  QA-i  and  domiciles  of  their  fathers  and  mothers.  The  act  shall  set  forth,  *more- 
-'  over,  the  days,  places,  and  hours,  where  the  publications  shall  have 
been  made;  it  shall  be  inscribed  upon  a  register  by  itself,  which  shall  be 
marked  and  certified  in  manner  prescribed  by  Art,  41,  and  deposited  at  the 
end  of  each  year  in  the  registry  of  the  tribunal  of  the  district. 

'*  Art,  64. — An  extract  of  the  act  of  publici^tion  shall  be  affixed  at  the  door 
of  the  town-hall,  and  shall  remain  during  the  eight  days'  interval,  between  the 
one  and  the  other  publication. 

"  Art,  68. — ^In  case  of  opposition,  the  officer  of  the  civil  state  may  not  celebrate 
the  marriage  before  his  receipt  of  the  dismissal,  under  pain  of  a  fine  of  300 
francs  and  all  damages. 

*<  Art,  74. — ^The  marriage  shall  be  celebrated  in  the  township  where  one  of 
the  couple  shall  be  domiciled.  Such  domicile,  as  to  marriage,  shall  be  established 
by  six  months'  continued  habitation  in  the  same  township." 

Abbott,  L.  C.  J.,  inquired,  whether  there  was  any  clause  which  nullified  the 
marriage  in  case  the  prescriptions  of  the  French  code  were  not  complied  with ; 
and  on  its  appearing  that  there  was  no  clause  or  article  of  that  description,  inti- 
mated his  opinion,  that,  in  the  absence  of  any  such  clause,  he  must  consider  the 
previous  formalities  as  merely  directory. 

^'IBSI  '^^^  vice-consul  being  again  examined,  stated  *that  a  marriage  in 
-I  France^  celebrated  in  fact  without  observing  the  previous  forms  prescribed 
by  the  code,  would  be  considered  by  the  French  courts  to  be  a  mere  nullity. 
That  English  subjects,  after  a  residence  in  France  of  six  months,  might  be 
married,  according  to  the  law  of  France^  in  the  same  manner  as  French  sub- 
jects; and  that  such  residents  might,  without  six  months'  residence,  be  married 
at  the  English  ambassador's,  by  his  chaplain ;  that  such  marriages  were  com- 
mon, and  perfectly  legal. 

It  having  been  agreed  upon  by  the  counsel  on  both  sides,  to  rest  upon  his 
Lordship's  opinion  as  to  the  validity  of  the  marriage, 

Abbott,  L.  C.  J.,  said,  I  am  of  opinion  that  this  marriage  is  illegal,  in  con- 
formity with  the  judgment  pronounced  by  Lord  StoweS^  in  the  case  of  DaU 
rymple  v.  Dalrympk^  where  he  decided,  that  a  foreign  marriage  was  valid  or 
invalid  in  this  country  accordmg  as  it  was  valid  or  invalid  by  the  law  of  the 
country  in  which  it  was  celebrated.  In  that  case  the  question  was,  whether  the 
marriage  was  valid  according  to  the  law  of  Scotland^  where  it  was  contracted. 
Here  the  question  is,  whether  the  riarriage  was  valid  according  to  the  law  of 
France;  and  it  appears  f«^m  the  evidence,  and  upon  reference  to  the  French 
code,  that  the  marriage  nas  not  been  contracted  according  to  the  legal  cere- 
monies which  were  essential  to  a  valid  marriage  in  France,  The  French  code 
*1fid1  ^^"^^^i^^  ^^  express  ^declaration  that  a  marriage,  otherwise  celebrated, 
-I  shall  be  deemed  to  be  null  and  void,  but  merely  directs  that  the  mar- 
riage shall  be  celebrated  in  a  particular  mann^ir ;  but  it  is  proved  by  the  witness 
that  marriages,  otherwise  celebrated,  are  void. 


In  the  course  of  the  trial,  Mrs.  Walker  having  been  called  as  a  witness  fof 
the  defendant,  she  stated,  on  the  voir  dire^  that  she  was  the  aunt  of  the  defend* 
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Itnt;  and  that  on  the  deietidat»t*8  being  arfesrted  in  the  present  aclioiiy  the 
witness,  to  procure  her  release,  deposited  the  sum  of  400/.  with  the  sheriflT  im 
Xeu  of  bail,  under  the  stat.  43  G.  3,  c.  46.  That  she  did  this  because  the 
defendant  was  ill,  and  without  having  been  previously  requested  by  her  to  do 
ao«  It  appeared  also,  that  a  rule  of  Court  had  been  made,  which  directed  that 
this  money  should  abide  the  event  of  the  suit. 

Upon  the  objection  taken  that  the  witness  was  incompetent,  it  was  urged  6n 
the  part  of  the  defendant,  that  this  money  must  be  considered  as  money  lent  to 
the  defendant,  and  which  was  not  to  be  paid  to  the  witness,  but  to  the  plaintiff 
or  defendant,  according  to  the  event  of  the  suit. 

Abbott,  L.  C.  J.,  was  of  opinion,  that  the  witness  had  an  interest  in  having 
the  money  paid  over  to  the  defendant :  the  witness  was  accordingly  rejected. 

Verdict  for  the  plaintiff,  damages  416/. 

*  Scarlett^  Espinaue^  and  DowHng^  ibr  the  plaintiff.  r*l85 

Obpleiff  8o].-GeD|  and  Ii)Uocky  for  the  defendant.  >- 


ASHFORD,  Administrator  of  HOWE,  v.  PRICE.    Jan*  4< 

Action  on  an  attorney's  bill  for  prosecuting  an  action,  the  defence  being  that  the  plaintiff 
undertook  to  conddct  the  cause  sratls ;  it  seems  that  a  declaration  to  that  efiTect,  made  br  th« 
plaintiff's  clerk,  irh^n  ke  attenoed  the  Master  to  tax  the  costs  in  the  former  suit,  is  evideoce 
»r  the  defendant. 

Assumpsit  by  the  plaintiff,  as  the  administrator  of  the  estate  4ind  effects  of 
MotcCf  to  recover  the  sum  of  25/.,  as  money  had  and  received  by  the  defendant 
to  the  use  of  the  intestate.     Plea,  the  general  issue  and  notice  of  set-off. 

The  sum  in  question  was  proved  to  have  been  received  by  the  defendant,  as 
the  attorney  of  Itowe^  as  the  damages  in  an  action  brought  by  Hmce  against 
irightman^  the  master  of  a  merchant  ship,  fer  wages  due  to  him  as  a  seaman. 

The  defence  was,  that  the  intestate  was  indebted  to  the  plaintiff  to  a  larger 
amount  for  the  extra  costs  of  that  suit.  It  was  contended,  on  the  part  of  the 
present  plaintiff,  that  the  defendant  had  undertaken  to  conduct  the  cause  of  the 
intestate  gratis ;  and  in  order  to  prove  this,  a  witness  was  examined  as  to  the 
declarations  made  by  the  agent  of  the  defendant  before  the  Master*  when  he 
attended  to  tax  the  costs  in  that  suit,  when  he  entreated  the  Master  to  be  liberal 
in  his  allowance,  the  defendant  having  undertaken  the  cause  from  motives  of 
charity,  and  that  he  did  not.  intend  to  *chargo  the  plaintiff  in  that  cause  r#|aQ 
with  the  extra  costs.  ^ 

It  was  objected,  that  such  declarations,  made  by  the  agent  of  the  defendant 
in  relation  to  another  cause,  were  not  admissible  against  the  defendant  in  the 

J  resent  proceeding.     If  the  owner  of  a  horse  were  to  employ  an  agent  to  sell 
im,  deciaraiions  of  the  agent  might  amount  to  a  warranty  as  between  the  owner 
and  a  purchaser*  but  no  stranger  could  make  use  of  those  declarations;  but 

Abbott,  L.  C.  J.,  was  of  opinion  that  the  declaration  was  so  nearly  connected 
with  the  subject  of  the  present  action,  that  he  ought  to  admit  it*    The  evidence 
Was  accordingly  received. 
Comyn^  for  the  plaintiff. 
Scarlett,  for  the  defendant. 
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EASTERLY  et  al.  t?.  PULLEN.    Jan.  4. 

An  acknowledgment  by  the  acceptor  of  a  bill  of  exchange  within  aix  years  of  his  liability  on 
the  bill  to  the  payee  of  the  hiil,  bnt  accorapanied  with  a  declaration  that  he  was  not  liable 
to  the  drawers  of  the  bill,  there  beins  no  consideration  for  the  acceptance,  is  not  sufficient 
in  an  action  by  the  drawers  against  the  acceptor  to  take  the  case  out  of  the  statute  of  limi- 
tations. 

Assumpsit  by  the  plaintifl^  as  the  drawers,  against  the  defendant  as  the  ac- 

*1871  ^P^^^  ^^  ^^^^  ^^^'^  ^^  exchange  (or  500/.  each,  dated  on  the  31st  *of 
•1  Marchy  1812,  and  payable  at  different  intervals,  the  latest  being  thirty- 
two  months.     Plea,  the  general  issue  and  the  statute  of  limitations,  on  which 
issue  was  joined. 

The  bills  in  question  were  drawn  by  the  plaintiffs  on  the  defendant,  payable 
to  Lambton  and  Co.,  and  had  been  accepted  in  part  payment  of  certain  shares 
in  lead-mines  belonging  to  the  plnintiffs,  and  by  them  sold  to  the  defendant, 
upon  which  LamUon  and  Co.  had  a  security  for  money  advanced  to  the  pro- 
prietors. 

In  order  to  take  the  case  out  of  the  statute  of  limitations,  it  was  proved  that, 
within  the  six  years,  the  defendant  had  admitted  that  he  was  indebted  on  the 
bills  to  Lambton  and  Co.,  but  that  he  had  stated,  that  he  was  not  indebted  to 
the  plaintiffs,  there  being  no  original  consideration  for  the  bills. 

It  was  objected,  that  this  was  not  sufficient  to  take  the  case  out  of  the  statute: 
the  defendant  might  be  indebted  to  Lainbton  and  Co.,  and  yet  might  not  be 
indebted  to  the  plaintiffs.  It  might  be  an  accommodation  bill  as  far  as  con- 
cerned the  latter,  but  founded  on  a  good  consideration  as  between  the  defendant 
and  Lambton  and  Co.,  and  that  it  was  necessary  that  there  should  be  an  actual 
acknowledgment  of  an  existing  debt  within  the  six  years ;  and  the  case  of 
Rowcrofi  V.  LomaSy  4  M.  &  S.  457,  was  cited. 

On  the  other  hand  it  was  urged,  that  an  admission  of  the  debt  to  Lambton 

*1881  °"^  ^'  ^^^"^  ^^  ^^  benefit  of  the  plaintiffs ;  for,  although  the  causes  *of 

•1  action  were  difiorent,  yet  the  plaintiffs  claimed  under  the  same  instrument. 

And  that,  in  general,  where  a  party  assigns  a  bill  of  exchange,  he  assigns  all 

the  rights  which  he  possessed  of  enforcing  payment. 

Abbott,  L.  C.  J.,  was  of  opinion  that  as  the  defendant  in  the  present  instance 
had  denied  that  he  was  liable  to  the  plaintiff,  he  was  within  the  protection  of 
the  statute. 

Plaintiff  nonsuited. 

Scarlett^  Littledale^  and  Pollock^  for  the  plaintiffs. 

Copley^  Sol.-Gen.,  and  Tindal^  for  the  defendant. 
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